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Preface 


This volume contains the general laws of a permanent nature enacted by the 
General Assembly through the 2005 Regular Session that are within Chapters 
122D through 135, and brings to date the annotations included therein. 

A majority of the Session Laws are made effective upon becoming law, but a 
few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 60 days after the adjournment of the session” in which passed. 

A ready reference index is included at the back of this volume. This index is 
intended to give the user a quick reference to larger bodies of statutes within 
this volume only. For detailed research on any subject, both within this volume 
and the General Statutes as a whole, see the General Index to the General 
Statutes. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, selected opinions which construe a specific statute are 
cited in the annotations to that statute. For a copy of an opinion or of its 
headnotes, write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

This recompiled volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The 
members of the North Carolina Bar are requested to communicate any 
suggestions they may have for improving the General Statutes to the Depart- 
ment, or to LexisNexis, Charlottesville, Virginia. 


Roy Cooper 
Attorney General 
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Scope of Volume 


Statutes: 


Permanent portions of the General Laws enacted by the General Assembly 
through the 2005 Regular Session affecting Chapters 122D through 135 of the 
General Statutes. 


Annotations: 


This publication contains annotations taken from decisions of the North 
Carolina Supreme Court, decisions of the North Carolina Court of Appeals, and 
decisions of the appropriate federal courts posted through May 15, 2005. These 
cases will be printed in the following reporters: 


South Eastern Reporter 2nd Series. 
Federal Reporter 3rd Series. 
Federal Supplement 2nd Series. 
Federal Rules Decisions. 
Bankruptcy Reports. 

Supreme Court Reporter. 


Additionally, annotations have been taken from the following sources: 


North Carolina Law Review through Volume 83, no. 3. 

Wake Forest Law Review through Volume 40, Pamphlet No. 1. 
Campbell Law Review through Volume 27, no. 1. 

Duke Law Journal through Volume 54, no. 1. 

North Carolina Central Law Journal through Volume 27, no. 1. 
Opinions of the Attorney General. 
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User’s Guide 


In order to assist both the legal profession and the layperson in obtaining the 
maximum benefit from the North Carolina General Statutes, a User’s Guide 
has been included in Volume 1. This guide contains comments and information 
on the many features found within the General Statutes intended to increase 
the usefulness of this set of laws to the user. See Volume 1 for the complete 
User’s Guide. 
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Chapter 122D. 
North Carolina Agricultural Finance Act. 


Sec. Sec. 
122D-1. Short title. 122D-11. Statutory pledge. 
122D-2. Legislative findings and purposes. 122D-12. Refunding bonds. 
122D-3. Definitions. 122D-13. Purchase of bonds by Authority. 
122D-4. North Carolina Agricultural Finance 122D-14. Exemption from taxes. 
Authority. 122D-15. Covenant of State. 
122D-5. Officers and employees; administra- 122D-16. Trust funds. 
tion of Chapter. 122D-17. Bonds as legal investment and secu- 
122D-6. General powers of Authority. rity for public deposits. 
122D-7. Purchases and sales of agricultural 122D-18. Account and audits. 
loans. 122D-19. Cooperation of State agencies. 
122D-8. Loans to and deposits with lending 122D-20. Construction of Chapter. 
institutions. 122D-21. Termination of the Authority. 
122D-9. Insurance of agricultural loans. 122D-22. Severability. 
122D-10. Bonds of the Authority. 122D-23. Immunity. 


§ 122D-1. Short title. 


This chapter shall be known and may be cited as the “North Carolina 
Agricultural Finance Act.” (1983, c. 789, s. 1; 1985 (Reg. Sess., 1986), c. 1011, 
s. 1; 1989, c. 500, s. 109(e); 1989 (Reg. Sess., 1990), c. 1074, s. 32(b).) 


Editor’s Note. — Session Laws 1985 (Reg. 
Sess., 1986), c. 1011, repealed Chapter 122B 
and enacted Chapter 122D. Session Laws 1985 
(Reg. Sess., 1986), c. 1011, s. 4 made this 
Chapter effective July 15, 1986. Where appro- 
priate, the historical citations to sections of 
repealed Chapter 122B have been added to 
corresponding sections in Chapter 122D. These 
historical citations have been retained and sup- 
plemented in light of the reenactment of this 
chapter. 


Session Laws 1989, c. 500, s. 109(e) repealed 
this Chapter effective July 1, 1990. However, 
Session Laws 1989 (Reg. Sess., 1990), c. 1074, 
ss. 32(a) and 32(b), effective July 1, 1990, re- 
pealed s. 109 of chapter 500, and reenacted this 
Chapter, with the exception of G.S. 122D-6(12), 
122D-6(15), 122D-10, 122D-12, 122D-14, 122D- 
15, and 122D-17, which were reenacted as they 
existed on June 29, 1990, by Session Laws 1989 
(Reg. Sess., 1990), c. 1000, s. 1, effective July 
20, 1990. 


§ 122D-2. Legislative findings and purposes. 


(a) The General Assembly hereby finds and declares that there exists in the 
State of North Carolina a serious shortage of capital and credit available for 
investment in agriculture, for domestic and export purposes, at interest rates 
within the financial means of persons engaged in agricultural production and 
agricultural exports. This shortage of available capital and credit is severe 
throughout the State, has persisted for a number of years, and constitutes a 
grave threat to the agricultural industry and to the health, welfare, safety and 
prosperity of all residents of the State. 

(b) The General Assembly hereby finds and declares further that private 
enterprise and existing federal and state governmental programs have not 
adequately alleviated the severe shortage of capital and credit available at 
affordable interest rates for investment in agriculture. 

(c) The General Assembly hereby finds and declares that it is a matter of 
grave public necessity that the North Carolina Agricultural Finance Authority 
be created and empowered to alleviate the severe shortage of capital and credit 
available at affordable interest rates for investment in agriculture and for the 
export of agricultural products, commodities and services by providing such 
capital and credit at interest rates within the financial means of persons and 
businesses engaged in agriculture and agricultural exports. (1983, c. 789, s. 1; 
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1985 (Reg. Sess., 1986), c. 1011, s. 1; 1989, c. 500, s. 109(e); 1989 (Reg. Sess., 
1990), c. 1074, s. 32(b).) 


§ 122D-3. Definitions. 


As used in this Chapter, the following terms, unless the context clearly 
indicates a different meaning, shall have the following meanings: 


(1) 


(2 


— 


(3) 
(4) 


(5) 
(6) 
(7) 


(8) 


(9) 


“Aericultural Loan” means a loan made by a lending institution or by 
the Authority to any person for the purpose of financing or refinancing 
land acquisition or improvement; soil conservation; irrigation; con- 
struction, renovation or expansion of buildings and facilities; pur- 
chase of farm fixtures, livestock, poultry, and fish of any kind; seeds; 
fertilizers; pesticides; feeds; machinery; equipment; containers or 
supplies or any other products employed in the production, cultiva- 
tion, harvesting, storage, marketing, distribution or export of agricul- 
tural products. 

“Agriculture” means the commercial production, storage, processing, 
marketing, distribution or export of any agronomic, floricultural, 
horticultural, viticultural, silvicultural or aquacultural crop includ- 
ing, but not limited to, farm products, livestock and livestock prod- 
ucts, poultry and poultry products, milk and dairy products, fruit and 
other horticultural products, and seafood and aquacultural products. 
“Authority” means the North Carolina Agricultural Finance Authority 
created by this Chapter. 

“Bonds” or “notes” means the bonds, notes, renewal notes, refunding 
bonds, interim certificates, certificates of indebtedness, debentures, 
warrants, commercial paper, or other obligations or evidences of 
indebtedness authorized to be issued by the Authority pursuant to the 
provisions of this Chapter. 

“Commissioner” means the North Carolina Commissioner of Agricul- 
ture. 

“Department” means the North Carolina Department of Agriculture 
and Consumer Services. 

“Federal government” means the United States of America and any 
agency or instrumentality, corporate or otherwise, of the United 
States of America. 

“Lending institution” means any bank, bank or trust company, federal 
land bank, production credit association, bank for cooperatives, build- 
ing and loan association, homestead, insurance company, investment 
banker, mortgage banker or company, pension or retirement fund, 
savings bank or savings and loan association, small business invest- 
ment company, credit union, the federal government or any other 
financial institution authorized to do business in North Carolina or 
operating under the supervision of any federal agency or any corpo- 
ration organized or operating pursuant to Section 25 of the Federal 
Reserve Act. 

“Persons” means any individual, partnership, firm, corporation, com- 
pany, cooperative, association, society, trust or any other business unit 
or entity, including any state or federal agency. 


(10) “State” means the State of North Carolina or any agency or instru- 


mentality thereof. (1983, c. 789, s. 1; 1985 (Reg. Sess., 1986), c. 1011, 
8.119872 c7 N25) 19892 e7 500s) 109) S1989 (Rees sess: 41990). 
€, 1074,'s. 3205) 1997-261 "57 85!) 


§ 122D-4. North Carolina Agricultural Finance Authority. 


(a) The North Carolina Agricultural Finance Authority, a body politic and 
corporate, is hereby created within the Department of Agriculture and Con- 
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sumer Services. The Authority shall be constituted a public agency and an 
instrumentality of the State for the performance of essential public functions. 

(b) The Authority shall be composed of 10 members appointed to three-year 
terms as follows: 

(1) One member appointed by the Governor to a term that expires on 1 
July of years that precede by one year those years that are evenly 
divisible by three. 

(2) One member appointed by the Governor to a term that expires on 1 
July of years that are evenly divisible by three. 

(3) One member appointed by the Governor to a term that expires on 1 
July of years that follow by one year those years that are evenly 
divisible by three. 

(4) One member appointed by the General Assembly upon the recommen- 
dation of the President Pro Tempore of the Senate to a term that 
expires on 1 July of years that precede by one year those years that 
are evenly divisible by three. 

(5) One member appointed by the General Assembly upon the recommen- 
dation of the President Pro Tempore of the Senate to a term that 
expires on 1 July of years that are evenly divisible by three. 

(6) One member appointed by the General Assembly upon the recommen- 
dation of the President Pro Tempore of the Senate to a term that 
expires on 1 July of years that follow by one year those years that are 
evenly divisible by three. 

(7) One member appointed by the General Assembly upon the recommen- 
dation of the Speaker of the House of Representatives to a term that 
expires on 1 July of years that precede by one year those years that 
are evenly divisible by three. 

(8) One member appointed by the General Assembly upon the recommen- 
dation of the Speaker of the House of Representatives to a term that 
expires on 1 July of years that are evenly divisible by three. 

(9) One member appointed by the General Assembly upon the recommen- 
dation of the Speaker of the House of Representatives to a term that 
expires on 1 July of years that follow by one year those years that are 
evenly divisible by three. 

(10) The Commissioner or the Commissioner’s designee shall serve ex 
officio, with the same rights and privileges, including voting rights, as 
other members. 

(c) Amember appointed under subdivisions (1) through (9) of subsection (b) 
of this section may be reappointed to no more than two successive three-year 
terms. Upon the expiration of a three-year term, a member shall continue to 
serve until a successor is appointed and duly qualified as provided by G.S. 
128-7. 

(d) Vacancies in the offices of any appointed members of the Authority shall 
be filled in accordance with G.S. 120-122 for the remainder of the unexpired 
term. No vacant office shall be included in the determination of a quorum. No 
vacancy in office shall impair the rights of the members to exercise all rights 
and to conduct official business of the Authority. 

(e) The domicile of the Authority shall be the City of Raleigh. 

(f) A majority of the members shall constitute a quorum for the transaction 
of official business. All official actions of the Authority shall require an 
affirmative vote of a majority of the members present and voting at any 
meeting. 

(g) Members of the Authority shall not receive any salary for the perfor- 
mance of their duties as members. Appointed members may receive per diem 
and necessary travel and subsistence expenses in accordance with the provi- 
sions of G.S. 138-5. 
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(h) The Authority shall meet quarterly and may meet more frequently upon 
call. 

(i) The Authority may delegate to one or more of its members, officers, 
employees or agents such powers and duties as it may deem proper. (1983, c. 
189. S.als,1985. cs 583, Se 2419085, (Res. Sess-4 1986) cy LOLs ale L989 A500: 
s. 109(e); 1989 (Reg. Sess., 1990), c. 1074, s. 32(b); 1995, c. 490, s. 4; 1997-261, 


s. 109; 2004-195, s. 5.1.) 


Editor’s Note. — 

Session Laws 2004-195, s. 5.2, provides: “In 
order to alter the schedule of staggered terms of 
three years for the North Carolina Agricultural 
Finance Authority so that the same number of 
terms will expire each year and to provide for 
an orderly transition in membership of the 
Authority to the terms specified in G.S. 122D- 
4(b), as amended by Section 5.1 of this act, the 
following provisions shall apply: 

“(1) The Governor shall appoint a member to 
serve in the position established by G.S. 122D- 
4(b)(1) through 1 July 2006. 

“(2) The Governor shall appoint a member to 
serve in the position established by G.S. 122D- 
4(b)(2) through 1 July 2007. 

“(3) The Governor shall appoint a member to 
serve in the position established by G.S. 122D- 
4(b)(3) through 1 July 2008. 

“(4) George Graham of Lenoir County is ap- 
pointed to serve in the position established by 
G.S. 122D-4(b)(4) through 1 July 2006. 

“(5) James R. Britt of Duplin County is ap- 
pointed to serve in the position established by 
G.S. 122D-4(b)(5) through 1 July 2007. 


“(6) Deborah Mae Johnson of Sampson 
County is appointed to serve in the position 
established by G.S. 122D-4(b)(6) through 1 July 
2008. 

“(7) Ira S. Cline of Catawba County is ap- 
pointed to serve in the position established by 
G.S. 122D-4(b)(7) through 1 July 2006. 

“(8) Stan Crowe of Martin County is ap- 
pointed to serve in the position established by 
G.S. 122D-4(b)(8) to serve through 1 July 2007. 

“(9) David Hall of Rowan County is appointed 
to serve in the position established by GS. 
122D-4(b)(9) through 1 July 2008.” 

Session Laws 2004-195, s. 5.3, provides: “The 
limitation on the number of successive three- 
year terms that a member of the North Caro- 
lina Agricultural Finance Authority may serve 
as provided in G.S. 122D-4(c), as amended by 
Section 5.1 of this act, shall not apply to any 
person who is a member of the Authority at the 
time this act becomes effective.” 

Effect of Amendments. — Session Laws 
2004-195, s. 5.1, effective August 17, 2004, 
rewrote subsections (b), (c), and (g). 


§ 122D-5. Officers and employees; administration of Chap- 
ter. 


(a) The Authority shall annually elect a chairman and vice-chairman from 
its members. 

(b) The Authority may appoint an Executive Director. The salary of the 
Executive Director shall be set by the General Assembly in the Current 
Operations Appropriations Act. 

(c) The Executive Director shall administer and enforce this Chapter in 
accordance with rules promulgated by the Authority. The Executive Director 
may employ such personnel as may be necessary to administer and enforce the 
provisions of this Chapter, subject to the approval of the Authority. All 
employees other than the Executive Director shall be compensated in accor- 
dance with the salary schedules adopted pursuant to the State Personnel Act. 
All employees shall be under the supervision of the Executive Director. 

(d) The Authority may employ legal, financial and technical experts and 
consultants as it deems necessary on a contractual basis. (1983, c. 789, s. 1; 
1985, c. 583, s. 2; 1985 (Reg. Sess., 1986), c. 1011, s. 1; 1989, c. 500; s. 109(e); 
1989:(Regx Sess: 1990) sen 1074s132(b)y) 


§ 122D-6. General powers of Authority. 


The Authority shall have all the powers necessary to give effect to and carry 
out the purposes and provisions of this Chapter, including the following powers 
in addition to all other powers granted by other provisions of this Chapter, to: 
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(1) Sue and be sued in its own name and in the name of any subsidiary 
corporation or entity which may be created pursuant to paragraph 
(19) of this section; 

(2) Have a seal and alter the same at its pleasure; 

(3) Adopt bylaws for the internal organization and government of the 
Authority; 

(4) Adopt, promulgate and amend rules for the administration of the 
Chapter; 

(4a) Limit the definition of agricultural loan under G.S. 122D-3(1); 

(5) Make and execute contracts and all other instruments necessary or 
convenient for the exercise of its powers and functions under this 
Chapter with any federal or State governmental agency, public or 
private corporation, lending institution or other entity or person, and 
each and any North Carolina governmental agency is hereby autho- 
rized to enter into contracts and otherwise cooperate with the agency 
to facilitate the purposes of this Chapter; 

(6) Accept, administer and expend donations of movable or immovable 
property from any source, and receive, administer and expend appro- 
priations from the legislature and financial assistance, guarantees, 
insurance or subsidies from the federal or State government; 

(7) Subject to the rights of holders of bonds of the Authority, to renegoti- 
ate, refinance or foreclose on any mortgage, security interest or lien; 
or commence any action to protect or enforce any right or benefit 
conferred upon the Authority by any law, mortgage, security interest, 
hen, contract or other agreement; and bid for and purchase property 
at any foreclosure or at any other sale or otherwise acquire or take 
possession of any property; and in any such event, the Authority may 
complete, administer, pay the principal of and interest on any obliga- 
tion incurred in connection with such property, dispose of and other- 
wise deal with such property in such manner as may be necessary or 
desirable to protect the interest of the Authority or of holders of its 
bonds therein; 

(8) Procure or provide for the procurement of insurance or reinsurance 
against any loss in connection with its property or operations, 
including but not limited to insurance, reinsurance or other guaran- 
tees from any federal or State governmental agency or private 
insurance company for the payment of any bonds issued by the 
Authority, or bond, notes or any other obligations or evidences of 
indebtedness issued or made by any subsidiary corporation or entity 
created pursuant to subdivision (19) of this section or by any lending 
institution or other entity or person, or insurance or reinsurance 
against loss with respect to agricultural loans, mortgages or mortgage 
loans, or any other type of loans, including the power to pay premiums 
on such insurance or reinsurance; 

(9) Make, insure, coinsure, reinsure, or cause to be insured, coinsured or 
reinsured, agricultural loans, mortgage loans or mortgages, or any 
other type of loans and pay or receive premiums on such insurance, 
coinsurance or reinsurance, and establish reserves for losses, and 
participate in the insurance, coinsurance or reinsurance of agricul- 
tural loans, mortgage loans or mortgages, or any other type of loans 
with the federal or State government or any private insurance 
company; 

(10) Undertake and carry out or authorize the completion of studies and 
analyses of agricultural conditions and needs within the State and 
needs relating to the promotion of agricultural exports and ways of 
meeting such needs, and make such studies and analyses available to 
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the public and to the agricultural industry, and to engage in research 
or disseminate information on agriculture and agricultural exports; 

(11) Accept federal, State or private financial or technical assistance and 
comply with any conditions for such assistance, provided such condi- 
tions are not in conflict with the intent of this Chapter; 

(12) Establish, pay and collect fees and charge in connection with its 
loans, deposits, insurance commitments and services, including but 
not limited to, reimbursement of costs of issuing bonds, origination 
and servicing fees, and insurance premiums; 

(13) Make loans to or deposits with lending institutions and purchase or 
sell agricultural loans; 

(14) Acquire or contract to acquire from any person, firm, corporation, 
municipality, federal or State agency, by grant, purchase or otherwise, 
movable or immovable property or any interest therein; own, hold, 
clear, improve, lease, construct or rehabilitate, and sell, invest, assign, 
exchange, transfer, convey, lease, mortgage or otherwise dispose of or 
encumber the same, subject to the rights of holders of the bonds of the 
Authority, at public or private sale, with or without public bidding; 

(15) Borrow money, issue bonds, and provide for the rights of the lenders 
or holders thereof and purchase, discount, sell, negotiate and guar- 
antee, insure, coinsure and reinsure note, drafts, checks, bills of 
exchange, acceptances, bankers acceptances, cable transfers, letters 
of credit and other evidence of indebtedness with or without credit 
enhancement devices; 

(16) Subject to the rights of holders of the bonds of the Authority, consent 
to any modification with respect to the rate of interest, time, payment 
of any installment of principal or interest, security or any other term 
or condition of any loan, contract, mortgage, mortgage loan or com- 
mitment therefor or agreement of any kind to which the Authority is 
a party or beneficiary; 

(17) Maintain an office at such place or places as the Authority shall 
determine; 

(18) Serve as the beneficiary of any public trust; 

(19) After reporting to the agriculture committees of the House of Repre- 
sentatives and the Senate, to create such subsidiary corporations or 
entities as may be necessary to borrow money, insure or reinsure 
agricultural loans, or issue bonds in the international financial 
market; and 

(20) Purchase or participate in the purchase and enter into commitments 
by itself or together with others for the purchase of federally issued 
securities; provided that the proceeds of such securities will be 
utilized in accordance with the provisions of this Chapter. (1983, c. 
(395s 151985: (Reoy sess rl986) ve a0 Iisa NOS ee cw lloese 451 On 
c. 500, s. 109(e); 1989 (Reg. Sess., 1990), c. 1000, s. 1; c. 1074, s. 32(b); 
TOYS TON553) SS. 319385) 


§ 122D-7. Purchases and sales of agricultural loans. 


The Authority may purchase or contract to purchase and sell or contract to 
sell agricultural loans made by lending institutions. All lending institutions 
are hereby authorized to purchase and sell agricultural loans to the Authority 
in accordance with the provisions of this Chapter and the rules and regulations 
of the Authority. To the extent that any provisions of this section may be 
inconsistent with any provision of law governing lending institutions, the 
provisions of this section shall control. (1985 (Reg. Sess., 1986), c. 1011, s. 1; 
1989, c. 500, s. 109(e); 1989 (Reg. Sess., 1990), c. 1074, s. 32(b).) 
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§ 122D-8. Loans to and deposits with lending institutions. 


The Authority may make, or contract to make, loans to and deposits with 
lending institutions. All lending institutions may borrow funds and accept 
deposits from the Authority in accordance with the provisions of this Chapter 
and the rules and regulations of the Authority. The Authority shall require that 
all proceeds of its loans to or deposits with lending institutions, or an 
equivalent amount, shall be used by such lending institutions to make 
agricultural loans, subject to such terms and conditions as the Authority may 
prescribe. To the extent that any provisions of this section may be inconsistent 
with any provision of the law governing lending institutions, the provisions of 
this section shall control. (1983, c. 789, s. 1; 1985 (Reg. Sess., 1986), c. 1011, s. 
1; 1989; c, 500, s. 109(e); 1989 (Reg. Sess., 1990), c. 1074, s. 32(b).) 


§ 122D-9. Insurance of agricultural loans. 


(a) The Authority may insure and reinsure agricultural loans made by 
lending institutions, subject to the terms, conditions, limitations, collateral 
and security provisions, and reserve requirements as shall be determined by 
the Authority in accordance with the rules adopted by the Authority. 

(b) Unless otherwise determined by the Authority, insurance of agricultural 
loans shall be in the amount of one hundred percent (100%) of the unpaid 
principal and interest on each loan. 

(c) An insured agricultural loan shall be in default when the holder of such 
loan makes application to the Authority for payment of insurance on such loan 
stating that such loan is in default in accordance with the terms of any 
agreement with respect to such insurance executed pursuant to this section. 

(d) The Authority may enter into agreements with any person, lending 
institution or holder of an insured agricultural loan upon such terms as may be 
agreed upon between the Authority and such person, lending institution, or 
holder, to provide for the administration, applications therefor, repayment 
thereof, and to establish the conditions for payment of insurance by the 
Authority, and the servicing, suit upon, or foreclosure of insured agricultural 
loans. 

(e) The aggregate value of all agricultural loans insured by the Authority 
and outstanding at any one time shall not exceed 20 times the total value of 
funds, investments, properties and other assets of the Authority except that 
this insurance may be further expanded by use of federal, state or private loan 
insurance, reinsurance, or guarantees of which the Authority is or shall 
become the beneficiary. (1985 (Reg. Sess., 1986), c. 1011, s. 1; 1989, c. 500, s. 
109%e); 1989 (Reg. Sess., 1990), c. 1074, s. 32(b).) 


§ 122D-10. Bonds of the Authority. 


(a) The Authority may issue from time to time bonds, notes, bond anticipa- 
tion notes, renewal notes, refunding bonds, interim certificates, certificates of 
indebtedness, debentures, warrants, commercial paper or other obligations or 
evidences of indebtedness, hereinafter collectively referred to as “bonds”, to 
provide funds for and to fulfill and achieve its authorized public functions or 
corporate purposes, as set forth in this Chapter, including, but not limited to, 
the purchase of agricultural loans from lending institutions, the making of 
loans to or deposits with lending institutions, the payment of interest on bonds 
of the Authority, the establishment of reserves to secure such bonds, the 
establishment of reserves with respect to the insurance of agricultural loans, 
and all other purposes and expenditures of the Authority incident to and 
necessary or convenient to carry out its public functions or corporate purposes. 
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(b) Except as may otherwise be provided by the Authority, all bonds issued 
by the Authority shall be negotiable instruments and may be general obliga- 
tions of the Authority, secured by the full faith and credit of the Authority and 
payable out of any money, assets or revenues of the Authority or from any other 
sources whatsoever that may be available to the Authority. Obligations issued 
under the provisions of this Chapter shall not be deemed to constitute a debt, 
liability or obligation of the State or of any political subdivision thereof or a 
pledge of the faith and credit of the State or of any such political subdivision, 
but shall be payable solely from the revenues or assets of the Authority. Hach 
obligation issued under this Chapter shall contain on the face thereof a 
statement to the effect that the Authority shall not be obligated to pay the 
same nor the interest thereon except from the revenues or assets pledged 
therefor and that neither the faith and credit nor the taxing power of the State 
or of any political subdivision thereof is pledged to the payment of the principal 
of or the interest on such obligation. 

(c) Bonds shall be authorized, issued and sold by a resolution or resolutions 
of the Authority adopted as provided in this Chapter. Such bonds may be of 
such series, bear such date or dates, mature at such time or times, bear 
interest at such rate or rates including variable, adjustable or zero interest 
rates, be payable at such time or times, be in such denominations, be sold at 
such price or prices, at public or private negotiated sale, be in such form, carry 
such registration and exchangeability privileges, be payable at such place or 
places, be subject to such terms of redemption, and be entitled to such 
priorities on the income, revenue and receipts of, or available to, the Authority 
as may be provided by the Authority in the resolution or resolutions providing 
for the issuance and sale of the bonds of the Authority. 

(d) The bonds of the Authority shall be signed by such members or officers 
of the Authority, by either manual or facsimile signatures, as shall be 
determined by resolution or resolutions of the Authority, and shall have 
impressed or imprinted thereon the seal of the Authority, or a facsimile thereof. 
The coupons attached to coupon bonds of the Authority shall bear the facsimile 
signature of such member or officer of the Authority as shall be determined by 
resolution or resolutions of the Authority. The Authority may also provide for 
the authentication of the bonds, notes or coupons by a trustee or fiscal agent. 

(e) Any bonds of the Authority may be validly issued, sold and delivered, 
notwithstanding that one or more of the members or officers of the Authority 
signing such bonds, or whose facsimile signature or signatures may be on the 
bonds or on coupons, shall have ceased to be such member or officer of the 
Authority at the time such bonds shall actually have been delivered. 

(f) Bonds of the Authority may be sold for such price in such manner and 
from time to time as may be determined by the Authority to be most beneficial, 
and the Authority may pay all expenses, premiums, fees or commissions which 
it may deem necessary or advantageous in connection with the issuance and 
sale thereof, subject to the provisions of this Chapter. 

(g) The bonds or notes may be issued in coupon or in registered form, or 
both, as the Agency may determine, and provision may be made for the 
registration of any coupon bonds or notes as to principal alone and also as to 
both principal and interest, and for the reconversion into coupon bonds or 
notes of any bonds or notes registered as to both principal and interest, and for 
the interchange of registered and coupon bonds or notes. 

(h) Prior to the preparation of definitive bonds, the Authority may, under 
like restrictions, issue interim receipts or temporary bonds, with or without 
coupons, exchangeable for definitive bonds when such bonds shall have been 
executed and are available for delivery. The Authority may also provide for the 
replacement of any bonds or notes which shall become mutilated or shall be 
destroyed or lost. 
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(i) Bonds or notes may be issued under the provisions of this Chapter 
without obtaining, except as otherwise expressly provided in this Chapter, the 
consent of any department, division, commission, board, body, bureau or 
agency of the State, and without any other proceedings or the happening of any 
conditions or things other than those proceedings, conditions or things which 
are specifically required by this Chapter and the provisions of the resolution 
authorizing the issuance of such bonds or notes or the trust agreement 
securing the same. (1983, c. 789, s. 1; 1985 (Reg. Sess., 1986), c. 1011, s. 1; 1989, 
c. 500, s. 109(e); 1989 (Reg. Sess., 1990), c. 1000, s. 1.) 


§ 122D-11. Statutory pledge. 


Any pledge made by the Authority shall be valid and binding from time to 
time when the pledge is made. The money, assets or revenues of the Authority 
so pledged and thereafter received by the Authority shall immediately be 
subject to the hen of such pledge without any physical delivery thereof or 
further act, and the lien of any pledge shall be valid and binding as against all 
parties having claims of any kind in tort, contract or otherwise against the 
Authority, irrespective of whether such parties have notice thereof. Neither the 
resolution nor any other instrument by which a pledge is created need be 
recorded or filed in order to establish and perfect a lien or security interest in 
the property so pledged by the Authority. Nothing herein shall be construed to 
prohibit the Authority from selling any assets subject to any such pledge except 
to the extent that any such sale may be restricted by the trust agreement or 
resolution providing for the issuance of such obligations. (1983, c. 789, s. 1; 
1985 (Reg. Sess., 1986), c. 1011, s. 1; 1989, c. 500, s. 109(e); 1989 (Reg. Sess., 
PII) ee 1074. s..32(b)>) 


§ 122D-12. Refunding bonds. 


Subject to the rights of the holders of the bonds of the Authority, the 
Authority may issue from time to time its bonds for the purpose of refunding 
any bonds of the Authority then outstanding, together with the payment of any 
redemption premiums thereon and interest accrued or to accrue to the date of 
redemption of such outstanding bonds. All such refunding bonds of the 
Authority shall be issued, sold or exchanged, and delivered, shall be secured, 
and shall be subject to the provisions of this Chapter in the same manner and 
to the same extent as any other bonds issued by the Authority pursuant to this 
Chapter, unless otherwise determined by resolution of the Authority. Refund- 
ing bonds issued by the Authority as herein provided may be sold or exchanged 
for outstanding bonds of the Authority and, if sold, the proceeds thereof may be 
applied, in addition to any other authorized purposes, to the purchase, 
redemption or payment of such outstanding bonds. 

Pending the application of the proceeds of any such refunding obligations, 
with any other available funds, to the payment of the principal, accrued 
interest and any redemption premium on the obligations being refunded, and, 
if so provided or permitted in the resolution authorizing the issuance of such 
refunding obligations or in the trust agreement securing the same, to the 
payment of any interest on such refunding obligations and any expenses in 
connection with such refunding, such proceeds may be invested in direct 
obligations of, or obligations the principal of and the interest on which are 
unconditionally guaranteed by, the United States of America which shall 
mature or which shall be subject to redemption by the holders thereof, at the 
option of such holders, not later than the respective dates when the proceeds, 
together with the interest accruing thereon, will be required for the purposes 
intended. (1983, c. 789, s. 1; 1985 (Reg. Sess., 1986), c. 1011, s. 1; 1989, c. 500, 
s. 109(e); 1989 (Reg. Sess., 1990), c. 1000, s. 1.) 
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§ 122D-13. Purchase of bonds by Authority. 


Subject to the rights of holders of bonds, the Authority shall have the power 
out of any funds available therefor, to purchase bonds of the Authority, which 
shall thereupon be cancelled, at a price not exceeding: 

(1) If the bonds are then subject to optional redemption, the optional 
redemption price then applicable plus accrued interest to the next 
interest payment date thereon; or 

(2) If the bonds are not then subject to optional redemption, the optional 
redemption price applicable on the first date after such purchase upon 
which the notes or bonds become subject to optional redemption plus 
accrued interest to such date. (1985 (Reg. Sess., 1986), c. 1011, s. 1; 
1989, c. 500, s. 109(e); 1989 (Reg. Sess., 1990), c. 1074, s. 32(b).) 


§ 122D-14. Exemption from taxes. 


The exercise of the powers granted by this Chapter will be in all respects for 
the benefit of the people of the State, for their well-being and prosperity and for 
the improvement of their social and economic conditions, and the Authority 
shall not be required to pay any tax or assessment on any property owned by 
the Authority under the provisions of this Chapter or upon the income 
therefrom. 

Any obligations issued by the Authority under the provisions of this Chapter 
shall at all times be free from taxation by the State or any local unit or political 
subdivision or other instrumentality of the State, excepting inheritance or gift 
taxes, income taxes on the gain from the transfer of the obligations, and 
franchise taxes. The interest on the obligations is not subject to taxation as 
income. (1985 (Reg. Sess., 1986), c. 1011, s. 1; 1989, c. 500, s. 109(e); 1989 (Reg. 
pesseel990)ec. 10005-6).1, 1995, ce46us.el 1) 


§ 122D-15. Covenant of State. 


In consideration of the acceptance of and payment for the bonds of the 
Authority by the holders thereof, the State does hereby pledge to and agree 
with the holders of any bonds of the Authority issued pursuant to the 
provisions of this Chapter, that the State will not impair, limit or alter the 
rights hereby vested in the Authority to fulfill the terms of any agreements 
made with the holders of the bonds of the Authority, or in any way impair the 
rights or remedies of such holders thereof, until such bonds, together with the 
interest thereon, with interest on any unpaid installments of interest, and all 
costs and expenses in connection with any action or proceedings by or on behalf 
of such holders, are fully met and discharged. The Authority is authorized to 
include this pledge and agreement of the State in any agreement with the 
holders of bonds of the Authority. (1988, c. 789, s. 1; 1985 (Reg. Sess., 1986), c. 
1011, s. 1; 1989, c. 500, s. 109(e); 1989 (Reg. Sess., 1990), c. 1000, s. 1:) 


§ 122D-16. Trust funds. 


(a) Notwithstanding any other provisions of law to the contrary, all moneys 
received pursuant to the authority of this Chapter shall be deemed to be trust 
funds to be held and applied solely as provided in this Chapter. Interest earned 
from these moneys and interest received from loans made from these moneys 
may be used for any purpose set out in this Chapter and for the costs of 
administering this Chapter. The resolution authorizing any obligations or the 
trust agreement securing any obligations may provide that any of these 
moneys may be temporarily invested pending the disbursement of the moneys 
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and shall provide that any officer with whom, or any bank or trust company 
with which, such moneys shall be deposited, shall act as trustee of the moneys 
and shall hold and apply the moneys for the purposes under this Chapter, 
subject to any rules adopted pursuant to this Chapter and any provisions in 
the provision or trust agreement. 
(b) All moneys of the Authority may be invested in the following: 
(1) Bonds, notes or treasury bills of the United States; 
(2) Non-convertible debt securities of the following issuers: 
a. The Federal Home Loan Bank Board; 
b. Fannie Mae; 
c. The Federal Farm Credit Bank; and 
d. The Student Loan Marketing Association; 

(3) Any other obligations not listed above which are guaranteed as to 
principal and interest by the United States or any of its agencies; 

(4) Certificates of deposit and other evidences of deposit at state and 
federal chartered banks and savings and loan associations; provided 
that any principal amount of such certificate in excess of the amount 
insured by the federal government or any agency thereof be fully 
collateralized; 

(5) Obligations of the United States or its agencies under a repurchase 
agreement for a shorter time than the maturity date of the security 
itself if the market value of the security itself is more than the amount 
of funds invested; 

(6) Money market funds whose portfolios consist of any of the foregoing 
investments; 

(7) A guaranteed investment or similar contract, which provides for the 
investment of funds at a guaranteed rate of return, with an insurance 
company or depository financial institution with a claim paying rating 
of no less than either of the two highest grades given by a nationally 
recognized rating agency; and 

(8) Any other investment authorized by law for the investment of funds by 
a unit of local government. (1983, c. 789, s. 1; 1985 (Reg. Sess., 1986), 
c. 1011, s. 1; 1987, c. 112, s. 1; 1989, c. 500, s. 109(e); 1989 (Reg. Sess.., 
1990), c. 1074, s. 32(b); 1997-4438, s. 14.5; 2001-487, s. 14(k).) 


§ 122D-17. Bonds as legal investment and security for 
public deposits. 


Obligations issued under the provisions of this Chapter are hereby made 
securities in which all public officers and public bodies of the State and its 
political subdivisions, all insurance companies, trust companies, banking 
associations, investment companies, executors, administrators, trustees and 
other fiduciaries may properly and legally invest funds, including capital in 
their control or belonging to them. Such obligations are hereby made securities 
which may properly and legally be deposited with and received by any State or 
municipal officer or any agency or political subdivision of the State for any 
purpose for which the deposit of bonds, notes or obligations of the State is now 
or may hereafter be authorized by law. (1983, c. 789, s. 1; 1985 (Reg. Sess., 
1986), c. 1011, s. 1; 1989, c. 500, s. 109(e); 1989 (Reg. Sess., 1990), c. 1000, s. 1.) 


§ 122D-18. Account and audits. 


(a) Subject to the provisions of any contract with the holders of its bonds, the 
Authority shall establish a system of accounts. 

(b) The Authority may cause an independent audit of its books and accounts 
to be prepared annually and the cost thereof may be paid from any available 
moneys of the Authority. 


ila! 
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(c) Within six months after the end of each fiscal year, the Authority shall 
submit to the Governor and to the General Assembly an annual report on the 
operations of the Authority. Within 60 days after receipt thereof, the Authority 
shall submit to the Governor and to the General Assembly a copy of the report 
of every audit of the books and accounts of the Authority. (1983, c. 789, s. 1; 
1985 (Reg. Sess., 1986), c. 1011, s. 1; 1989, c. 500, s. 109(e); 1989 (Reg. Sess., 
1990), c. 1074, s. 32(b).) 


§ 122D-19. Cooperation of State agencies. 


All State officers and agencies may render such services to the Authority 
within their respective functions as may be requested by the Authority. (1985 
(Reg. Sess., 1986), c. 1011, s. 1; 1989, c. 500, s. 109(e); 1989 (Reg. Sess., 1990), 
c; LO749s%32(b)?) 


§ 122D-20. Construction of Chapter. 


This Chapter, being necessary for the welfare of the State and its residents, 
shall be liberally construed to effect the purposes thereof. (1983, c. 789, s. 1; 
1985 (Reg. Sess., 1986), c. 1011, s. 1; 1989, c. 500, s. 109(e); 1989 (Reg. Sess., 
1990); c. 1074, s, 32(b))) 


§ 122D-21. Termination of the Authority. 


In the event of the termination of the Authority, all of its rights, money, 
assets and revenues in excess of its obligations shall be deposited in the 
general fund. (1985 (Reg. Sess., 1986), c. 1011, s. 1; 1989, c. 500, s. 109(e); 1989 
(Reg. Sess., 1990), c. 1074, s. 32(b).) 


§ 122D-22. Severability. 


The provisions of this Chapter are severable, and if any provision of this 
Chapter is held invalid by a court of competent jurisdiction, the invalidity shall 
not affect other provisions of this Chapter which can be given effect without the 
invalid provision. (1983, c. 789, s. 1; 1985 (Reg. Sess., 1986), c. 1011, s. 1; 1989, 
c. 500, s. 109(e); 1989 (Reg. Sess., 1990), c. 1074, s. 32(b).) 


§ 122D-23. Immunity. 


There shall be no liability on the part of and no cause of action of any nature 
may arise against the members of the Authority for any acts or omission to act 
by them in the performance of their powers and duties under this Chapter. The 
immunity established by this section shall not extend to willful neglect or 
malfeasance that would otherwise be actionable. The immunity established by 
this section further shall not extend to any act or omission occurring or arising 
out of the operation of a motor vehicle. The immunity established herein is 
waived to the extent of any indemnification by insurance for the liability of the 
members of the authority for which this act otherwise provides immunity. 
oe c. 335, s. 1; 1989, c. 500, s. 109(e); 1989 (Reg. Sess., 1990), c. 1074, s. 

2(b).) 
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Chapter 122E. 


North Carolina Housing Trust and Oil Overcharge Act. 


Sec. Sec. 
122E-1. Short title. 122E-5. Administration. 
122E-2. Definitions. 122E-6. Uses of funds. 


122E-3. North Carolina Housing Trust Fund. 122E-7. 
122E-4. North Carolina Housing Partnership 


Eligible applicants. 
122K-8. Allocation of funds. 


created; compensation; organiza- 122E-9. Displacement. 


tion. 


§ 122E-1. Short title. 


This Chapter shall be known and may be cited as the “North Carolina 
Housing Trust and Oil Overcharge Act.” (1987, c. 841, s. 1.) 


§ 122E-2. Definitions. 
As used in this Chapter: 


(1) The term “substandard unit” means a housing unit which, by reason of 


dilapidation, deterioration, age or obsolescence, inadequate provision 
for ventilation, light, air, sanitation, or open spaces, high density of 
population and overcrowding, unsanitary or unsafe conditions, or the 
existence of conditions which endanger life or property by fire and 
other causes, or any combination of such factors, is conducive to ill 
health, transmission of disease, or has an adverse effect upon the 
public health, safety, morals or welfare of its inhabitants. 


(2) The term “Partnership” means the North Carolina Housing Partner- 


ship. 


(3) The term “Agency” means the North Carolina Finance Agency. 

(4) The term “Fund” means the North Carolina Housing Trust Fund. 

(5) The term “Treasurer” means the North Carolina State Treasurer. 

(6) The term “affordable housing unit” means a unit for which an occupant 


is paying no more than thirty percent (30%) of gross monthly 
household income for rent and utilities. 


(7) The term “Stripper Well Litigation Funds” means funds received by 


North Carolina, and all interest and other income generated by such 
funds, pursuant to the Settlement Agreement that was approved by 
Order of the Court, dated July 7, 1986, in In re: The Department of 
Energy Stripper Well Exemption Litigation M.D.L. No. 378 (D. Kan.). 


(8) The term “Diamond Shamrock Litigation Funds” means funds re- 


ceived by North Carolina, and all interest and other income generated 
by such funds, pursuant to the Order of the Court, dated June 6, 1986, 
in Diamond Shamrock Refining and Marketing Co. v. Standard Oil 
Co., Civil Action No. C2-84-1432 (S.D. Ohio). (1987, c. 841, s. 1.) 


§ 122E-3. North Carolina Housing Trust Fund. 


(a) There is established a North Carolina Housing Trust Fund, separate and 
distinct from the General Fund. 

(b) The Fund shall consist of monies received under this act and any other 
sources of revenue, public or private, dedicated for inclusion in the Fund. 

(c) The State Treasurer shall serve as trustee for the Fund. The Treasurer 
shall invest the North Carolina Housing Trust Fund revenues he receives as 
provided in G.S. 147-69.2(b). The Treasurer shall provide the Agency with 
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quarterly and annual reports of Fund revenues and interest earnings. (1987, c. 
Sais. 18) 


§ 122K-4. North Carolina Housing Partnership created; 
compensation; organization. 


(a) The North Carolina Housing Partnership is hereby created within the 
North Carolina Housing Finance Agency to establish policy, promulgate rules 
and regulations, and oversee the operation of the Fund. The Partnership shall 
be constituted to coordinate private enterprise and investment with public 
efforts to address the serious shortage of decent, safe, and affordable housing 
for low and moderate income citizens of this State. 

(b) The Partnership shall consist of 13 members as follows: 

(1) The Executive Director of the North Carolina Housing Finance Agency 
shall serve ex officio; 

(2) The Secretary of the Department of Commerce or his designee shall 
serve ex officio; 

(3) The State Treasurer or his designee shall serve ex officio; 

(4) In accordance with G.S. 120-121, five members shall be appointed by 
the General Assembly upon the recommendation of the President Pro 
Tempore of the Senate, provided that one member shall be a repre- 
sentative of the homebuilding industry, one member shall be a low 
income housing advocate, and one member shall be a representative of 
the League of Municipalities; 

(5) In accordance with G.S. 120-121, five members shall be appointed by 
the General Assembly upon the recommendation of the Speaker of the 
House of Representatives, provided that one member shall be a 
representative of the real estate lending industry; one member shall 
be a representative of a non-profit housing development corporation; 
and one member shall be a resident of low income housing. 

The members of the Partnership shall elect one of their members to serve as 
Chairman for a term of one year. Seven members of the Partnership shall 
constitute a quorum. All members shall have the right to vote on all issues 
before the Partnership. 

(c) Members of the Partnership shall serve for three year terms. Initial 
terms shall begin on September 1, 1987. Appointed members shall serve until 
their successors are appointed and qualify. 

(d) Vacancies in the offices of any appointed members shall be filled in 
accordance with G.S. 120-122 for the remainder of the unexpired term. No 
vacant office shall be included in the determination of a quorum. No vacancy in 
office shall impair the rights of the members to exercise all rights and conduct 
the official business of the Partnership. 

(e) Members of the Partnership shall receive as compensation for each day 
spent on work for the Partnership such actual expenses as may be incurred for 
such travel and subsistence in the performance of official duties and such per 
diem as is allowed by law for other such State boards and commissions. 
Members shall not receive a salary for the performance of their duties as 
members. 

(f) The Partnership shall have the following powers and duties: 

(1) To promulgate rules and regulations governing all policy matters 
relating to the implementation of all programs for uses of the Fund 
ane ae Partnership’s oversight of the Agency’s administration of the 

und. 

(2) » promote the development of a coordinated State low income housing 
plan. 

(3) To obtain necessary information from other State agencies concerning 
housing; and 
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(4) To allocate monies contained in the Fund. 

(¢) The Partnership may appoint an Executive Director. The Executive 
Director shall be empowered to employ such additional professional and 
clerical assistance as the Partnership may deem necessary to administer the 
provisions of this Chapter. All employees of the Partnership, other than the 
Executive Director, shall be compensated in accordance with the salary 
schedules adopted pursuant to the State Personnel Act. The Partnership and 
the Agency may enter into agreements for the use of Agency staff to assist the 
Partnership and the provision of administrative support for the Partnership by 
the Agency. 

(h) The Partnership shall meet quarterly and can meet more regularly upon 
the call of the Chairman or upon written request of four members. 

(i) Members of the Partnership may not receive any direct benefit from, or 
participate in, the programs of the Fund. Members of the Partnership may be 
employed by, or serve as a board member of, a nonprofit entity participating in 
a program of the Fund if the member discloses the employment or the 
membership in the minutes of the Partnership and does not vote on any matter 
pertaining to the entity’s participation. This policy applies to: 

(1) Individual members of the Partnership; 

(2) Businesses, corporations, or partnerships owned in whole or in part by 
members of the Partnership; and 

(3) The immediate family members of the members of the Partnership. 
POST ren Otlise lal 9S89ne 2 7i.iss: 71884) 9223(c); 6.751, ssi 7(12), 9), 
16; c. 754, s. 53; 1991 (Reg. Sess., 1992), c. 959, s. 31; 1995, c. 490, s. 
252) 


§ 122K-5. Administration. 


(a) The North Carolina Housing Finance Agency shall administer the Fund 
in accordance with the policies, rules and regulations promulgated by the 
Partnership. 

(b) The Agency’s responsibilities shall include: 

(1) The Management of the overall program for the use of the fund; 

(2) Development of program design in accordance with policies estab- 
lished by the Partnership; 

(3) Development and management of a selection system in accordance 
with policies established by the Partnership; 

(4) Provision of technical assistance to prospective applicants; and 

(5) Monitoring of projects to ensure compliance with applicable State and 
federal laws and regulations and relevant court decisions. 

(6) The Agency shall promulgate rules and regulations governing the 
administration of the Fund and its overall program for use of the 
Fund in accordance with the policies, rules and regulations promul- 
gated by the Partnership. 

(c) In administering the Fund, the Agency shall maintain a separate 
account for and shall keep separate records regarding the principal and 
expenditures made from the Stripper Well Litigation funds and the Diamond 
Shamrock Litigation funds in order to assure the proper expenditure and 
reporting of these funds to the respective courts and to the United States 
Department of Energy. 

(d) The Agency shall file all required reports with the appropriate courts in 
the Stripper Well Litigation and in the Diamond Shamrock Litigation, and 
otherwise shall fully comply with all relevant court orders. The Agency also 
shall file the report of planned expenditures which is required under Para- 
eraph II.B.3.f.iv of the Final Settlement Agreement in the Stripper Well 
Litigation prior to its first expenditure of Stripper Well Litigation Funds. 
(HOS Tereco4 ds S12) 
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§ 122E-6. Uses of funds. 


Funds from the Fund shall be used to increase the supply of decent, 
affordable and energy-efficient housing for low, very low, and moderate income 
residents of the State as defined in G.S. 122E-2. Such funds shall be used to 
finance, in whole or in part, projects and activities eligible under this section. 
The Agency shall make available loans, grants, interest reduction payments, 
or other comparable forms of assistance to eligible applicants. Provided, 
however, that with regard to those funds of the Fund which are Stripper Well 
Litigation Funds or Diamond Shamrock Funds, grants shall be from both the 
principal and income generated by the principal of such Funds so that all such 
Funds will be expended within a reasonable period of time. Provided, further, 
that with regard to that portion of the Fund which is derived from the 
appropriation of State funds, the amount of grants to be made in any fiscal year 
shall be limited to the amount of income generated by the principal of that 
portion of the Fund. 

(a) Beneficiaries. 

(1) The Partnership shall ensure that the Agency’s program for uses of 
monies from the Fund directly benefit low, very low and moderate 
income persons and families as set forth in subsections (2), (3), and (4) 
below. 

(2) The Partnership shall ensure that at least thirty percent (30%) of the 
total funds from the Fund eligible for expenditure by the Agency in 
any fiscal year directly benefit persons and families whose incomes do 
not exceed thirty percent (30%) of the median family income for the 
local area, with adjustments for family size, according to the latest 
figures available from the U.S. Department of Housing and Urban 
Development. 

(3) The Partnership shall be authorized to allocate up to thirty percent 
(30%) of the total funds from the Fund for the benefit of persons and 
families whose incomes do not exceed fifty percent (50%) of the 
median family income for the local area, with adjustments for family 
size, according to the latest figures available from the U.S. Depart- 
ment of Housing and Urban Development; provided, however, these 
funds may also be directed for the benefit of the persons and families 
defined in subsection (2). 

(4) The Partnership shall ensure that no more than forty percent (40%) of 
the total funds from the fund eligible for expenditure by the Agency in 
any fiscal year directly benefit persons and families whose incomes do 
not exceed eighty percent (80%) of the median family income for the 
local area, with adjustments for family size, according to the latest 
figures available from the U.S. Department of Housing and Urban 
Development. 

(b) Eligible Projects. 

(1) An eligible projects consists of one or more residential buildings 
containing similarly constructed units, the site on which the build- 
ing(s) is located and any functionally related facilities. Multiple 
buildings may constitute a project only if bounded together as a result 
of proximate location, or common ownership and financing. 

(2) Projects which provide for the construction or rehabilitation of rental 
projects must contain contractual guarantees to ensure that at least 
twenty percent (20%) of the units are occupied by persons and families 
defined in G.S. 122E-6(a) (2) and (8) for a period of time following the 
award of grants or loan funds from the Fund, said period to be not less 
than 10 years, and shall be established by the rules and regulations 
promulgated by the Partnership and are affordable housing units as 
defined in G.S. 122E-2(9) [G.S. 122E-2(6)]. 
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(c) Eligible Use for State Appropriated Funds. 
Eligible activities include, but are not limited to the following: 

(1) Rehabilitation, including weatherization, of sub-standard housing 
units; 

(2) Assistance for costs of necessary studies, surveys, plans and permits, 
engineering, legal and architectural and other technical services; 

(3) New construction, including costs of land acquisition and site prepa- 
ration; 

(4) Assistance for the construction or rehabilitation of shelters for the 
homeless; 

(5) Assistance in the development of manufactured housing sites which 
constitute eligible projects as defined in subsection (b) of this section. 
The Agency may contract with outside organizations to provide such 
assistance; and 

(6) Such other programs which increase the supply of decent and afford- 
able housing for low, very low, and moderate income persons which 
the Partnership shall deem appropriate to meet the purposes stated 
in this section. 

(d) Eligible Uses for Stripper Well Litigation Funds and Diamond Shamrock 
Litigation Funds. 

(1) Ehgible uses for the Stripper Well Litigation funds shall be those uses 
permitted under Paragraph II.B.3.f.11 of the Settlement Agreement 
that was approved by Order of the Court, dated July 7, 1986, 
including, but not limited to, those residential energy-related uses 
which are identified in Exhibit J to said Settlement Agreement. 

(2) Eligible uses for the Diamond Shamrock Litigation funds shall be 
those uses permitted under Exhibit B to the Order of the Court, dated 
June 6, 1986, including but no [not] limited to those residential 
energy-related uses which are identified in Attachment C to Exhibit B 
toasardeOrcers(193%c7 541,15.) 


Editor’s Note. — The reference “G.S. 122E- The word “not” has been inserted in brackets 
2(6)” has been inserted in brackets in subdivi- in subdivision (d)(2) following the word “no”, 


sion (b)(2) as the reference apparently in- which was apparently a typographical error. 
tended. 


§ 122E-7. Eligible applicants. 


Eligible applicants shall include units of State and local governments 
including municipal corporations, for profit and nonprofit housing developers. 
Provided, however, that the Partnership’s rules and regulations shall ensure 
an equitable distribution of Fund funds based upon population and low and 
moderate income housing needs across the State. (1987, c. 841, s. 1.) 


§ 122E-8. Allocation of funds. 


(a) Monies within the Fund shall be allocated to eligible applicants under 
this Chapter by the Agency, in accordance with funding cycles established at 
least annually. The Partnership shall establish rules and regulations with full 
public input, including at least one public hearing for which adequate notice is 
provided in a timely manner. These rules and regulations shall establish 
general policies governing the eligibility of applicants, application procedures, 
project eligibility requirements, and the criteria and standards for awarding 
grants and loans. Such rules and regulations shall be adopted within 270 days 
from the effective date of this Chapter. 

(b) The Agency shall promulgate rules and regulations governing the review 
of applications for assistance and the awarding of grants or loans under this 
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Chapter in accordance with the rules and regulations adopted pursuant to 
subsection (a) above. The rules and regulations shall provide that if an 
application is rejected, the Agency shall detail in writing the reasons for the 
rejection. 

(c) The Agency shall give priority to applications providing for: 

(1) The improvement of existing housing stock which is affordable for low 
and very low income families; 

(2) The construction of housing units for very low income families; and 

(3) The leveraging of Fund monies by combination with other private or 
governmental loan grant or bond financing programs. 

(d) The Agency shall also give priority to applications which include provi- 
sions such as: 

(1) Interest rates and loan terms more favorable than those convention- 
ally offered; 

(2) Developer contributions to project costs; 

(3) Local government contributions to project costs, including infrastruc- 
ture improvements, contributions of publicly owned land for housing 
development, and the provision of funds for such services as child care 
and job training; 

(4) Coordination with other housing and/or infrastructure investments in 
the community; 

(5) Provision of housing to the disabled, single parent households, or 
rurally isolated households; or 

(6) Provision of housing to persons whose current housing fails to meet 
basic standards of health and safety and who have little prospect of 
improving the condition of their housing except by residing in an 
eligible project receiving assistance under this Chapter. (1987, c. 841, 
s. 1; 1997-506, s. 44.) 


§ 122E-9. Displacement. 


In establishing criteria for G.S. 122E-8(a), the Agency shall give special 
attention to designing protections to provide that any lawful occupants who 
live in a project as defined in G.S. 122E-6(b) prior to rehabilitation or 
demolition shall not be displaced as a result of such activity, other than 
temporarily, in which case suitable relocation arrangements shall be provided. 
The Agency shall promulgate rules concerning acquisition of property and 
relocation. (1987, c. 841, s. 1.) 


Editor’s Note. — The section above was act. It has been set out above as G.S. 122E-9 at 
erroneously numbered G.S. 233E-9 in the 1987 _ the direction of the Revisor of Statutes. 
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Chapter 123. 


Impeachment. 
Article 1. Sec. 
The Court. 123-8. Notice given to the accused. 


123-9. Accused entitled to counsel. 
123-10. Time of hearing fixed. 
123-11. Oath administered to members. 


Sec. 

123-1. Senate is court of impeachment; quo- 
rum. 

123-2. Chief Justice presides in impeachment : 
of Governor. Article 3. 

123-3. Power of the Senate as a court. 

123-4. Power of presiding officer. 

123-5. Causes for impeachment. 


Effect of Impeachment. 


123-12. Accused suspended during trial. 
Article 2. 123-13. Manner of conviction; judgment; in- 
Procedure in Impeachment. dictment. 
123-6. Articles of impeachment preferred. 


123-7. When President of Senate impeached, 
another officer chosen. 


ARTICLE 1. 
The Court. 


§ 123-1. Senate is court of impeachment; quorum. 


The court for the trial of impeachments shall be the Senate. A majority of the 
members shall be necessary to constitute a quorum. (Const., art. 4, s. 3; 1868-9, 
cl6sesl; Code,’ss, 29232924. Rev., s. 4623; CiS:s) 6244.) 


§ 123-2. Chief Justice presides in impeachment of Gover- 
nor. 


When the Governor of the State, or Lieutenant Governor, upon whom the 
powers and duties of the office of Governor have devolved, is impeached, the 
Chief Justice of the Supreme Court shall preside; and in a case requiring the 
Chief Justice to preside, notice shall be given him, by order of the Senate, of the 
time and place fixed for the consideration of the articles of impeachment, with 
a request to attend; and the Chief Justice shall preside over the Senate during 
the consideration of said articles upon the trial of the person impeached. But 
the Chief Justice shall not vote on any question during the trial, and shall 
pronounce decision only as the organ of the Senate with its assent. (Const., art. 
As. 4: 1868-9, c. 168, s. 6; Code, s. 2927; Rev., s. 4624; C.S., s. 6245.) 


§ 123-3. Power of the Senate as a court. 


The Senate, as a court, shall have power to compel the attendance of parties 
and witnesses, to enforce obedience to its orders, mandates, writs, precepts, 
and judgments, to preserve order, to punish, in a summary way, contempts of 
its authority, orders, mandates, writs, precepts, or judgments, to adjourn from 
time to time, and to make all lawful rules and regulations which it may deem 
essential or conducive to the ends of justice. (1868-9, c. 168, s. 4; Code, s. 2926; 
They. 15.12.0260) C5248 0240.) 
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§ 123-4. Power of presiding officer. 


The presiding officer of the Senate shall have power: 

(1) To direct all necessary preparations in the Senate chamber. 

(2) To make and issue by himself or by the clerk of the Senate all orders, 
mandates, writs, and precepts authorized by law or by the Senate. 

(3) To direct all the forms of procedure during the trial not otherwise 
specially provided for. 

(4) To decide in the first instance, without a division, all questions of 
evidence and incidental questions; but the same shall, on demand of 
one fifth of the members present, be decided by yeas and nays. 
(1868-9, c. 168, s. 5; Code, s. 2927; Rev., s. 4627; C.S., s. 6247.) 


§ 123-5. Causes for impeachment. 


Each member of the Council of State, each justice of the General Court of 
Justice, and each judge of the General Court of Justice shall be lable to 
impeachment for the commission of any felony, or the commission of any 
misdemeanor involving moral turpitude, or for malfeasance in office, or for 
willful neglect of duty. (1868-9, c. 168, s. 16; Code, s. 2937; Rev., s. 4628; C.S., 
8. 6243-51973Nc. 14209) 


Legal Periodicals. — For article, “Remov- Carolina,” see 16 Wake Forest L. Rev. 547 
ing Local Elected Officials from Office in North (1980). 


CASE NOTES 


A judge of probate is not subject to im- not allow for impeachment of district attorneys. 
peachment under this section. People ex rel. In re Spivey, 345 N.C. 404, 480 S.E.2d 693 
Att’y Gen. v. Heaton, 77 N.C. 18 (1877). (LOO): 

District Attorneys Not to Be Impeached. Applied in In re Kivett, 309 N.C. 635, 309 
— The statutory listing is exclusive and does’ 8$.E.2d 442 (1983). 


ARTICLE 2. 


Procedure in Impeachment. 


§ 123-6. Articles of impeachment preferred. 


All impeachments must be delivered by the House of Representatives to the 
presiding officer of the Senate, who shall thereupon cause proclamation to be 
made in the following words: 

“All persons are commanded to keep silence, on pain of imprisonment, 
while the House of Representatives is exhibiting to the Senate of North 
Carolina articles of impeachment against ____————E 

After which the articles shall be exhibited, and then the presiding officer of 
the Senate shall inform the House of Representatives that the Senate will take 
proper order on the subject of impeachment, of which due notice shall be given 
to the House of Representatives. (1868-9, c. 168, ss. 2, 3; Code, s. 2925; Rev., s. 
4630; C.S., s. 6249.) 


§ 123-7. When President of Senate impeached, another 
officer chosen. 


If the President of the Senate be impeached, notice thereof shall immedi- 
ately be given to the Senate by the House of Representatives, in order that 
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another President may be chosen. (1868-9, c. 168, s. 14; Code, s. 2935; Rev., s. 
BG olen sas 0200.) 


§ 123-8. Notice given to the accused. 


The Senate, upon the presentation of articles of impeachment and its 
organization as a court, shall forthwith cause the person impeached to appear 
and answer the articles exhibited, either in person or by attorney. He shall be 
entitled to a copy of the impeachment and have a reasonable time to answer 
tue same, (1868-9, c. 165,/s: 7; Code. s. 2928: Rev., s. 4632: C.S...s. 6251.) 


§ 123-9. Accused entitled to counsel. 


The person accused is entitled on the trial of impeachment to the aid of 
counsel. (1868-9, c. 168, s. 8; Code, s. 2929; Rev., s. 4629; C.S., s. 6252.) 


§ 123-10. Time of hearing fixed. 


When issue is joined in the trial of an impeachment the court shall fix a time 
and place for the trial thereof. (1868-9, c. 168, s. 9; Code, s. 2930; Rev., s. 4633; 
ees. 0253.) 


§ 123-11. Oath administered to members. 


At the time and place appointed, and before the commencement of the trial, 
the presiding officer of the Senate shall administer to each member of the court 
then present, and to other members as they appear, an oath or affirmation 
truly and impartially to try and determine the charge in question, under the 
Constitution and laws, according to the evidence. No member of the court shall 
sit or give his vote upon the trial until he shall have taken such oath or 
affirmation. (1868-9, c. 168, s. 10; Code, s. 2931; Rev., s. 4625; C.S., s. 6254.) 


ARTICLE 3. 
Effect of Impeachment. 


§ 123-12. Accused suspended during trial. 


Every officer impeached shall be suspended from the exercise of his office 
until his acquittal. (1868-9, c. 168, s. 13; Code, s. 2934; Rev., s. 4634; C.S., s. 
6255.) 


§ 123-13. Manner of conviction; judgment; indictment. 


No person shall be convicted on an impeachment without the concurrence of 
two thirds of the Senators present. Upon a conviction of the person impeached, 
judgment may be given that he be removed from office, or that he be 
disqualified to hold any office of honor, trust, or profit under this State, or both. 
Every person convicted on impeachment shall, nevertheless, be liable to 
indictment and punishment according to law. (Const., art. 4, ss. 3, 4; 1868-9, c. 
toSrdee Ll 125 15> Code, ss...2932, 2938, 2936; Rev.. s..4635; C.5., s. 6256.) 
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Chapter 123A. 


Industrial Development. 


§§ 123A-1 through 123A-27: Repealed by Session Laws 1983, c. 717, s. 
ae) 


23 


Chapter 124. 
Internal Improvements. 


Article 1. Sec. 
124-6. Appointment of proxies, director of rail- 


General Provisions. ; 
road companies, etc. 


Sec. 124-7. Power of investigation of corporations. 
124-1. Control of internal improvements. 124-8 through 124-10. [Reserved.] 
124-2. State deemed shareholder in corpora- Avticile.2: 


tion accepting appropriation. 


124-3. Report of railroad, canal, etc.; contents. State-Owned Railroad Company. 


124-4. [Repealed.| 124-11. Definition. 
124-5. Approval of encumbrance on State’s in- 124-12. Powers of a State-owned railroad com- 
terest in corporations. pany. 
124-5.1. State use of North Carolina Railroad 124-13. Effect on State-owned railroad com- 
dividends. pany charter. 
ARTICLE 1. 


General Provisions. 


§ 124-1. Control of internal improvements. 


The Governor and Council of State shall have charge of all the State’s 
interest in all railroads, canals and other works of internal improvements. The 
Board of Directors of a State-owned railroad company shall be responsible for 
managing its affairs and for reporting as set forth in G.S. 124-3. (1925, c. 157, 
s. 2000-146, Ss. 2.) 


Cross References. — As to the Future of Editor’s Note. — Session Laws 2000-146, s. 
the North Carolina Railroad Study Commis- 6, effective December 1, 2000, designated G.S. 
sion, see G.S. 120-245 to 120-255. 124-1 to 124-7 as Article 1 of Chapter 124. 


§ 124-2. State deemed shareholder in corporation accept- 
ing appropriation. 


When an appropriation is made by the State to any work of internal 
improvement conducted by a corporation, the State shall be considered, if so 
directed in the act making the appropriation, a stockholder in such corpora- 
tion, and shall have as many shares as may correspond with the amount of 
money appropriated; and the acceptance of such money shall be deemed to be 
a consent of the corporation to the terms herein expressed. (1925, c. 157, s. 2; 
foams. 1.21) 


§ 124-3. Report of railroad, canal, etc.; contents. 


(a) The president or other chief officer of every railroad, canal, or other 
public work of internal improvement in which the State owns an interest, 
shall, report annually to the Joint Legislative Commission on Governmental 
Operations. This report shall include: 

(1) Number of shares owned by the State. 

(2) Number of shares owned otherwise. 

(3) Par value of the shares. 

(4) Repealed by Session Laws 2000-146, s. 3, effective July 1, 2000. 
(5) Amount of bonded debt, and for what purpose contracted. 

(6) Amount of other debt, and how incurred. 
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(7) If interest on bonded debt has been punctually paid as agreed; if not, 
how much in arrears. 

(8) Amount of gross receipts for past year, and from what sources derived. 

(9) An itemized account of expenditures for past year. 

(10) A summary of all leases, sales, or acquisitions of real property to 
which the company has been a party since the last report. 

(11) Suits at law pending against his company concerning its bonded debt, 
or in which title to all or any part of such road or canal is concerned. 

(12) Any sales of stock owned by the State, by whose order made, and 
disposition of the proceeds. 

(13) Annual financial statements, including notes, audited by an indepen- 
dent certified public accounting firm. 

(b) Upon the request of the Governor or any committee of the General 
Assembly, a State-owned railroad company shall provide all additional infor- 
mation and data within its possession or ascertainable from its records. The 
State-owned railroad company shall not be deemed to have waived any 
attorney-client privilege when complying with this subsection. At the time a 
State-owned railroad company provides information under this section, it shall 
indicate whether the information is confidential. Confidential information 
shall be subject to subsection (c) of this section. 

(c) Confidential information includes (i) information related to a proposed 
specific business transaction where inspection, examination, or copying of the 
records would frustrate the purpose for which the records were created, or (11) 
information that is subject to confidentiality obligations of a railroad company. 
Confidential information shall not be subject to a request under G.S. 132-6(a). 
(1925, c. 157, s. 3; 1993, c. 5389, s. 928; 1994, Ex. Sess., c. 24, s. 14(c); 2000-67, 
Ss. (:2(b)2 2000-146..5 3.) 


§ 124-4: Repealed by Session Laws 2000-146, s. 4, effective December 1, 
2000. 


§ 124-5. Approval of encumbrance on State’s interest in 
corporations. 


(a) No corporation or company in which the State owns the majority of any 
class of voting stock shall sell, lease, mortgage, or otherwise encumber its 
franchise, right-of-way, or other property, except by and with the approval and 
consent of the Governor and Council of State. 

(b) No State-owned railroad company shall sell, lease, mortgage, or other- 
wise encumber its franchise, right-of-way, or other property, except by and with 
the approval and consent of the Board of Directors of that corporation. The 
president or other chief officer of the State-owned railroad company shall 
report any acquisitions and dispositions in accordance with G.S. 124-3(10). 
(1925, c. 157, 8.5; 1981 (Reg. Sess., 1982), c..1372, s, 5; 1983, c. 905, ss. Oe 
1985,-¢, 192.%s5, 15:20, lo 20, 2000-14060.) 


Editor’s Note. — For provision requiring state stock in the North Carolina Railroad 
approval of the General Assembly for the sale of | Company, see Session Laws 1951, c. 1046. 


§ 124-5.1. State use of North Carolina Railroad dividends. 


(a) Notwithstanding the provisions of G.S. 136-16.6, in order to increase the 
capital of the North Carolina Railroad Company, any dividends of the North 
Carolina Railroad Company received by the State shall be applied to reduce 
the obligations described in subsection (c) of Section 32.30 of S.L. 1997-448, as 
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amended by subsection (d) of Section 27.11 of S.L. 1999-237. Any dividends of 
the North Carolina Railroad Company received by the State shall be used by 
the Department of Transportation for the improvement of the property of the 
North Carolina Railroad Company as recommended and approved by the 
Board of Directors of the North Carolina Railroad Company. The improve- 
ments may include the following project types: 

(1) Railroad and industrial track rehabilitation. 

(2) Railroad signal and grade crossing protection. 

(3) Bridge improvements. 

(4) Corridor protection. 

(5) Industrial site acquisition. 

(b) Effective January 1, 2000, interest shall not be accrued or otherwise 
charged on the remaining balance of the obligations described in subsection (c) 
of Section 32.30 of S.L. 1997-4438, as amended by subsection (d) of Section 27.11 
of S.L. 1999-237. Interest accrued on those obligations relating to periods prior 
to January 1, 2000, shall be deemed paid and contributed by the State to the 
capital of the North Carolina Railroad Company. (2000-67, s. 7.2(a); 2005-276, 
s. 28.7.) 


Cross References. — For a summary of the Session Laws 2005-276, s. 46.5 is a severabil- 
provisions of Session Laws 1997-443, s. ity clause. 
32.30(a)-(i), see the Editor’s note under G.S. Effect of Amendments. — Session Laws 
136-16.6. 2005-276, s. 28.7, effective July 1, 2005, added 
Editor’s Note. — Session Laws 2005-276,s. “The improvements may include the following 


1.2, provides: “This act shall be known as the project types:” at the end of the introductory 
‘Current Operations and Capital Improve- paragraph of subsection (a); and added subdi- 
ments Appropriations Act of 2005’.” visions (a)(1) through (a)(5). 


§ 124-6. Appointment of proxies, director of railroad com- 
panies, etc. 


(a) The Governor shall appoint on behalf of the State all such officers or 
agents as, by any act, incorporating a company for the purpose of internal 
improvement, are allowed to represent the stock or other interests which the 
State may have in such company; and such person or persons shall cast the 
vote to which the State may be entitled in all the meetings of the stockholders 
of such company under the direction of said Governor; and the said Governor 
may, if in his opinion the public interest so requires, remove or suspend such 
persons, officers, agents, proxies, or directors in his discretion. 

(b) Notwithstanding subsection (a) of this section, for any railroad company 
organized as a corporation in which the State is the owner of all the voting 
stock and which has trackage in more than two counties, seven of the members 
of the Board of Directors shall be appointed by the Governor, three of the 
members of the Board of Directors shall be appointed by the General Assembly 
upon the recommendation of the Speaker of the House of Representatives in 
accordance with G.S. 120-121, and three of the members of the Board of 
Directors shall be appointed by the General Assembly upon the recommenda- 
tion of the President Pro Tempore of the Senate in accordance with G.S. 
120-121. The Board of Directors shall consist of 13 members. Of the initial 
members appointed by the Governor, three shall be appointed for terms of four 
years and four shall be appointed for terms of two years. Of the initial 
members recommended to the General Assembly by the Speaker of the House 
of Representatives, two shall be appointed for terms of four years and one shall 
be appointed for a term of two years. Of the initial members recommended to 
the General Assembly by the President Pro Tempore of the Senate, two shall be 
appointed for terms of four years and one shall be appointed for a term of two 
years. Thereafter all Board members shall serve four-year terms. The Board 
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§124-13 


shall elect the chairman from among its membership. (1925, c. 157, s. 6; 
1997-443, s. 32.30(k); 1999-431, s. 3.3(a).) 


Editor’s Note. — Session Laws 1999-431, s. 
3.3(a), rewrote subsection (b) as set out above, 
and s. 3.3(b) provided that this section, as 
amended by s. 3.3(a), would become effective 
when the railroad company described in sub- 
section (b), changed its articles of incorporation 
to increase the size of the board. The Revisor of 


Statutes has been informed that this contin- 
gency has been met. 

Session Laws 1999-431, s. 4, provides: “Un- 
less otherwise provided for in this act, appoint- 
ments are for terms to begin when this bill 
becomes law.” 


§ 124-7. Power of investigation of corporations. 


The Governor and Council of State shall have the power to investigate the 
affairs of any corporation or association described in G.S. 124-3 and may 
require the Attorney General or the Utilities Commission to assist in making 
such investigation under the rules and regulations prescribed in Chapter 62. 
(IS 2omcwl Dias ele, L950 Ween saa 4 lence 1 pica ies) 


§§ 124-8 through 124-10: Reserved for future codification purposes. 


ARTICLE 2. 
State-Owned Railroad Company. 


§ 124-11. Definition. 


As used in this Chapter, the term “State-Owned Railroad Company” shall 
mean a railroad company in which the State owns all of the voting stock. 
(2000-146, s. 7.) 


Cross References. — As to the Future of 
the North Carolina Railroad Study Commis- 
sion, see G.S. 120-245 to 120-255. 


Editor’s Note. — Session Laws 2000-146, s. 
14, made this Article effective December 1, 
2000. 


§ 124-12. Powers of a State-owned railroad company. 


A State-owned railroad company shall have, in addition to the powers of any 
railroad corporation, the power to: 

(1) Lease, license, or improve property. — A State-owned railroad com- 
pany may lease, license, or improve its right-of-way and property, 
whether held by easement, presumptive grant, express grant, or 
otherwise, for the purpose of preserving and protecting its railroad 
corridor and franchise. 

(2) Condemnation in fee simple. — A State-owned railroad company may 
exercise the power of eminent domain to acquire property in fee 
simple for the purposes specified in G.S. 40A-3(a)(4). The procedures 
of Article 2 of Chapter 40A of the General Statutes shall apply to the 
exercise of the power of eminent domain under this subdivision. 
(2000-146, s. 7.) 


§ 124-13. Effect on State-owned railroad company charter. 


Nothing in this Chapter repeals or modifies any State-owned railroad 
company charter or limits the rights of the shareholders of the company as 
provided in Chapter 55 of the General Statutes. (2000-146, s. 7.) 
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Chapter 125. 


Libraries. 


Article 1. 
State Library Agency. 


Sec. 

125-1. State library agency. 

125-2. Powers and duties of Department of 
Cultural Resources. 

125-3, 125-4. [Repealed.| 

125-5. Public libraries to report to Department 
of Cultural Resources. 

125-6. Librarian’s seal. 

125-7. State policy as to public library service; 
annual appropriation therefor; ad- 
ministration of funds. 

125-8. Department of Cultural Resources au- 
thorized to accept and administer 
funds from federal government 
and other agencies. 

125-9. Librarian certification. 

125-10. Temporary certificates for public h- 
brarians. 

125-11. Failure to return books. 

125-11.1 through 125-11.4. [Reserved.] 


Article 1A. 


State Depository Library 
System. 


125-11.5. Purpose. 
125-11.6. Definitions. 


Sec. 
125-11.7. State Library designated the official 
depository for all State publica- 


tions. 

125-11.8. State Publications Clearinghouse 
created. 

125-11.9. Powers and duties of the State Li- 
brary. 


125-11.10. Duties of State agencies. 

125-11.11. Advisory Committee. 

125-11.12. [Repealed.] 

125-11.13. Alkaline paper required for govern- 
ment publications. 


Article 2. 
Interstate Library Compact. 


125-12. Compact enacted into law; form. 

125-13. Political subdivisions to comply with 
laws governing capital outlay and 
pledging of credit. 

“State library agency” defined. 

State and federal aid to interstate li- 
brary districts. 

Compact Administrator and deputies. 

Withdrawal from Compact. 


Article 3. 
Library Records. 


125-14. 
125-15. 


125-16. 
125-17. 


Definitions. 
Confidentiality of library user records. 


125-18. 
125-19. 


ARTICLE 1. 


State Library Agency. 


§ 125-1. State library agency. 


The library agency of the State of North Carolina shall be the Department of 
Cultural Resources. (1955, c. 505, s. 3; 1973, c. 476, s. 84.) 


Cross References. — As to the State Li- 
brary Commission, see G.S. 143B-90, 143B-91. 
State Government Reorganization. — 
The State Library was transferred to the De- 


partment of Art, Culture and History by former 
G.S. 143A-195, enacted by Session Laws 1971, 
c. 864. See now G.S. 143B-51. 


§ 125-2. Powers and duties of Department of Cultural 


Resources. 


The Department of Cultural Resources shall have the following powers and 


duties: 


(1) To adopt a seal for use in official business. 

(2) To make to the Governor a biennial report of its activities and needs, 
including recommendations for improving its services to the State, to 
be transmitted by the Governor to the General Assembly. 
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(3) To accept gifts, bequests and endowments for the purposes which fall 


within the general legal powers and duties of the Department of 
Cultural Resources. Unless otherwise specified by the donor or 
legator, the Department of Cultural Resources may either expend 
both the principal and interest of any gift or bequest or may invest 
such sums in whole or in part, by and with the consent of the State 
Treasurer, in securities in which sinking funds may be invested under 
the provisions of G.S. 142-34. 


(4) To purchase and maintain collections of books, periodicals, newspa- 


pers, maps, films, audiovisual and other materials; to subscribe to 
computerized databases; to provide other resources, services and 
programs; and to serve as an information distribution center for State 
government and the people of the State as a means for the promotion 
of knowledge, education, commerce and business in the State. The 
scope of the library’s collections, resources and services should be 
determined by the Secretary of Cultural Resources upon consider- 
ation of the recommendations of the State Library Commission; and 
in making these decisions, the Secretary shall take into account the 
collections, resources and services of other libraries throughout the 
State and the availability of such collections, resources and services to 
the general public. All materials owned by the State Library shall be 
available for free circulation to libraries and to all citizens of the State 
under rules and regulations fixed by the librarian, except that the 
librarian may restrict the circulation of books and other materials 
which, because they are rare or are used intensively in the library for 
reference purposes or for other good reasons, should be retained in the 
library at all times. The public schools shall be given equal priority in 
borrowing all films which are available for circulation. 


(5) To give assistance, advice and counsel to other State agencies main- 


taining special reference collections as to the best means of establish- 
ing and administering such libraries and collections. 


(5a) To provide for the establishment and maintenance of union catalogs. 
(6) To fix reasonable penalties for damage to or failure to return any book, 


periodical or other material owned by the Department of Cultural 
Resources, or for violation of any rule or regulation concerning the use 
of books, periodicals, and other materials in the custody of the 
Department of Cultural Resources. 


(7) Repealed by Session Laws 1987, c. 199, s. 4. 
(8) To give assistance, advice and counsel to all libraries in the State, to all 


communities which may propose to establish libraries, and to all 
persons interested in public libraries, as to the best means of estab- 
lishing and administering such libraries, as to the selection of books, 
cataloguing, maintenance and other details of library management. 


(9) To provide library services to blind and physically handicapped 


readers of North Carolina by making available to them books and 
other reading materials in braille, or sound recordings or any other 
medium used by the blind and physically handicapped; to enter into 
contracts and agreements with appropriate libraries and other orga- 
nizations for the purposes of serving the blind and physically handi- 
capped; to enter into contracts with library agencies of other states for 
providing library service to the blind and physically handicapped of 
those states, provided adequate compensation is paid for such service 
and such contract is otherwise advantageous to this State. 


(10) To plan and coordinate cooperative programs between the various 


types of libraries within the State of North Carolina, and to coordinate 
State development with regional and national cooperative library 
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programs; and to assist nonprofit corporations in organization and 
operation for the purposes of cooperative programs. (1955, c. 505, s. 3; 
196 Vice LIGI 97 onc .4 76 1S. 84:19 / ine, 6455.0: 981s c.916, 6) 4: 
HOSA eC sol LOS (i caal9)) 


Editor’s Note. — G.S. 142-34, referred toin Two Hundred Dollar Question: ‘May State 
subdivision (3) of this section, was repealed by Agencies Have Discretion in Setting Civil Pen- 
Session Laws 1983, c. 913, s. 30. alties Under the North Carolina Constitu- 

Legal Periodicals. — For note, “The Forty- _ tion?’”, see 68 N.C.L. Rev. 1035 (1990). 


§§ 125-3, 125-4: Repealed by Session Laws 1973, c. 476, s. 84. 


§ 125-5. Public libraries to report to Department of Cul- 
tural Resources. 


Every public library in the State shall make an annual report to the 
Department of Cultural Resources in such form as may be prescribed by the 
Department. The term “public library” shall, for the purpose of this section, 
include subscription libraries, college and university libraries, legal associa- 
tion, medical association, Supreme Court, and other special libraries. (1955, c. 
DOs ool 973, C.476, Ss. 84.) 


§ 125-6. Librarian’s seal. 


It shall be the duty of the Secretary of State to furnish the State Librarian 
with a seal of office. The State Librarian is authorized to certify to the 
authenticity and genuineness of any document, paper, or extract from any 
document, paper, or book or other writing which may be on file in the Library. 
When a certificate is made under his hand and attested by his official seal, it 
shall be received as prima facie evidence of the correctness of the matter 
therein contained, and as such shall receive full faith and credit. (1955, c. 505, 
s. 3.) 


§ 125-7. State policy as to public library service; annual 
appropriation therefor; administration of 
funds. 


(a) It is hereby declared the policy of the State to promote the establishment 
and development of public library service throughout all sections of the State. 

(b) For promoting, aiding, and equalizing public library service in North 
Carolina a sum shall annually be appropriated out of the moneys within the 
State treasury to be known as the Aid to Public Libraries Fund. 

(c) The fund herein provided shall be administered by the Department of 
Cultural Resources, which shall frame bylaws, rules and regulations for the 
allocation and administration of such funds. The funds shall be used to 
improve, stimulate, increase and equalize public library service to the people 
of the whole State, shall be used for no other purpose, except as herein 
provided, and shall be allocated among the legally established municipal, 
county or regional libraries in the State taking into consideration local needs, 
area and population to be served, local interest and such other factors as may 
affect the State program of public library service. 

(d) For the necessary expenses of administration, allocation, and supervi- 
sion, a sum not to exceed seven percent (7%) of the annual appropriation may 
annually be used by the Department of Cultural Resources. 

(e) The fund appropriated under this section shall be separate and apart 
from the appropriations of the Department of Cultural Resources, which 


31 


$125-8 CH. 125. LIBRARIES $125-10 


appropriation shall not be affected by this section or the appropriation 
hereunder. 

(f) Repealed by Session Laws 1973, c. 476, s. 84. (1955, c. 505, s. 3; 1973, c. 
41057 645191 Ouewone.) 


§ 125-8. Department of Cultural Resources authorized to 
accept and administer funds from federal gov- 
ernment and other agencies. 


The Department of Cultural Resources is hereby authorized and empowered 
to receive, accept and administer any money or moneys appropriated or 
granted to it, separate and apart from the appropriation by the State for the 
Department of Cultural Resources, for providing and equalizing public library 
service in North Carolina: 

(1) By the federal government and, 
(2) By any other agencies, private and/or otherwise. 

The fund herein provided for shall be administered by the Department of 
Cultural Resources, which Department shall frame bylaws, rules and regula- 
tions for the allocation and administration of this fund. This fund shall be used 
to increase, improve, stimulate and equalize library service to people of the 
whole State, and shall be used for no other purpose whatsoever except as 
hereinafter provided, and shall be allocated among the counties of the State, 
taking into consideration local needs, area and population to be served, local 
interests as evidenced by local appropriations, and such other factors as may 
affect the State program of library service. Any gift or grant from the federal 
government or other sources shall become a part of said funds, to be used as 
part of the State fund, or may be invested as the Department of Cultural 
Resources may deem advisable, according to provisions of G.S. 125-5(5), the 
income to be used for the promotion of libraries as stated in this section. (1955, 
CpoOUO Ss 11 OV 3eCr4 sO, eros) 


Editor’s Note. — The reference near the end an error. It is possible that G.S. 125-2(3) was 
of this section to G.S. 125-5(5) would seem tobe intended. 


§ 125-9. Librarian certification. 


The Secretary of Cultural Resources shall issue librarian certificates to 
public librarians under such reasonable rules and regulations as the Public 
Librarian Certification Commission may adopt. A complete record of the 
transaction of the Department in the issuance of librarian certificates shall be 
kept at all times in the office of the North Carolina State Library. (1955, c. 505, 
Ss Os LOWS aCe4 Gass) 


Cross References. — As to the Public Li- ferred to the Department of Art, Culture and 
brarian Certification Commission, see G.S. History by former G.S. 143A-201, enacted by 
143B-67 through 143B-70. Session Laws 1971, c. 864. See now G.S. 143B- 

State Government Reorganization. — 51. 

The Library Certification Board was _ trans- 


§ 125-10. Temporary certificates for public librarians. 


Upon the submission of satisfactory evidence that no qualified librarian is 
available for appointment as chief librarian, and upon written application by 
the Department of Cultural Resources for issuance of a temporary certificate to 
an unqualified person who is available for the position, a temporary certificate, 
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valid for one year only, may be issued to such persons by the Public Librarian 
Certification Commission. (1955, c. 505, s. 3; 1973, c. 476, ss. 53, 84.) 


§ 125-11. Failure to return books. 


Any person who shall fail to return any book, periodical, or other material 
withdrawn by him from the Library shall be guilty of a Class 3 misdemeanor 
if he shall fail to return the borrowed material within 30 days after receiving 
a notice from the State Librarian that the material is overdue. The provisions 
of this section shall not be in effect unless a copy of this section is attached to 
the overdue notice by the State Librarian. (1955, c. 505, s. 3; 1993, c. 539, s. 
O20, 1994 Nxt Sesss, c. 24. sel4(c))) 


§8§ 125-11.1 through 125-11.4: Reserved for future codification pur- 
poses. 


ARTICLE 1A. 
State Depository Library System. 


§ 125-11.5. Purpose. 


The purpose of this Article is to establish a depository system for the 
distribution of State publications to designated libraries throughout the State 
in order to facilitate public access to publications issued by State agencies. 
OlooueC. 741, 8:2.) 


§ 125-11.6. Definitions. 


As used in this Article: 

(1) “Depository library” means a library designated to receive and main- 
tain State publications and make them available to the public. 

(2) “Document” means any printed document including any report, direc- 
tory, statistical compendium, bibliography, map, regulation, newslet- 
ter, pamphlet, brochure, periodical, bulletin, compilation, or register, 
regardless of whether the printed document is in paper, film, tape, 
disk, or any other format. 

(3) “State agency” means every State department, institution, board, and 
commission. 

(4) “State publication” means any document prepared by a State agency or 
private organization, consultant, or research firm, under contract 
with or under the supervision of a State agency: Provided, however, 
the term “State publication” does not include administrative docu- 
ments used only within the issuing agency, documents produced for 
instructional purposes that are not intended for sale or publication, 
appellate division reports and advance sheets distributed by the 
Administrative Office of the Courts, the S.B.I. Investigative “Bulle- 
tin”, documents that will be reproduced in the Senate or House of 
Representatives Journals, or documents that are confidential pursu- 
ant to Article 17 of Chapter 120 of the General Statutes. (1987, c. 771, 
ay 28) 


§ 125-11.7. State Library designated the official deposi- 
tory for all State publications. 

The State Library shall be the official, complete, and permanent depository 

for all State publications, and shall receive five copies of all State publications 
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in addition to the copies required for the depository system: Provided, however, 
the State Library shall receive only five copies of any State publication offered 
for sale by a State agency at a price at least high enough to recover production 
costs: Provided, further, the State Library, notwithstanding the definition of 
“State publication” contained in this Article, shall have authority to exclude 
from required deposit in the State Library any items or materials which it 
finds are not appropriate for deposit. (1987, c. 771, s. 2.) 


§ 125-11.8. State Publications Clearinghouse created. 


(a) AState Publications Clearinghouse is created within the Department of 
Cultural Resources, the Division of State Library. 
(b) The Clearinghouse shall: 

(1) Advise State agencies annually of the number of copies of State 
publications needed for distribution. 

(2) Advise State agencies annually that they are required to submit only 
five copies of any State publication offered for sale at a price at least 
high enough to recover production costs. 

(3) Receive from State agencies promptly after publication the number of 
copies of State publications specified, and distribute these to the 
depository libraries. 

(4) Prepare on microfiche one or more copies of each State publication that 
is printed on paper for reference and interlibrary loan purposes. 

(5) Publish a checklist of State publications and distribute the checklist 
without charge to all requesting North Carolina libraries. 

(6) Forward two copies of all State publications that are printed on paper 
to the Library of Congress. (1987, c. 771, s. 2.) 


§ 125-11.9. Powers and duties of the State Library. 


The State Library: 

(1) Shall carry out the provisions of this Article. 

(2) Develop and maintain standards for depository libraries. The stan- 
dards shall include the ability to receive, process, organize, retain, 
and make available State publications and the ability to provide 
reference assistance and interlibrary loan service for depository 
publications. 

(3) Shall designate depository libraries, taking into account regional 
distribution and number of persons served, such that State publica- 
tions will be conveniently accessible to residents in all areas of the 
State. The State Library may designate at least one library in each 
congressional district. 

(4) May designate as selective depository libraries those institutions that 
wish to receive less than the full deposit. Selective depository libraries 
shall meet the same standards for reference and interlibrary loan 
service as full depository libraries. 

(5) May enter into depository contracts with public libraries and commu- 
nity, technical, special, college and university libraries that meet the 
standards for depository eligibility adopted by the Clearinghouse. 

(6) Shall determine how many copies of State publications each State 
agency must submit for the State depository system. The State 
Library may permit a State agency to submit fewer copies of a 
document if the State Library determines that fewer copies are 
adequate in light of the cost of the document and the projected public 
interest in the document. 

(7) Shall adopt rules to administer the depository program. These rules 
may include the State Library’s priorities and resulting schedules for 
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collecting, maintaining, and making available State publications in 
various formats.(1987.6. 77108! 2.1991) c1i636, s214;) 


§ 125-11.10. Duties of State agencies. 


(a) State agencies shall send the requested number of copies of each of their 
publications to the Clearinghouse within 10 days of issuance. 

(b) The head of each State agency shall designate a publications officer who 
shall be responsible for supplying the requested number of copies of each State 
publication of that agency to the Clearinghouse. Each agency shall notify the 
Clearinghouse of the identity of its publications officer before October 1, 1987, 
and within 30 days of any change of publications officer. The publications 
officer shall supply the Clearinghouse semiannually a complete list of the 
agencys State publications issued within the previous six months and any 
other information regarding the publications of the agency requested by the 
Clearinghouse. 

(c) State agencies may request permission from the State Library to submit 
fewer than the requested number of copies of a document. The request shall 
include information on the cost of the document and the projected public 
interest in the document. (1987, c. 771, s. 2.) 


§ 125-11.11. Advisory Committee. 


The Secretary of Cultural Resources may appoint an advisory committee of 
State officials and depository librarians to review and advise on the operation 
of the depository system. (1987, c. 771, s. 2.) 


§ 125-11.12: Repealed by Session Laws 1993, c. 447, s. 1. 


§ 125-11.13. Alkaline paper required for government pub- 
lications. 


(a) State publications that are of historical or enduring value and impor- 
tance to the citizens of North Carolina shall be printed on alkaline (acid-free) 
paper. These publications shall be designated on an annual basis by the State 
Librarian and the University Librarian at the University of North Carolina at 
Chapel Hill and shall include publications of an historical, biographical, legal, 
or statistical nature relating to the State of North Carolina, past, present, or 
future. These publications shall identify thereon, adjacent to the name of the 
agency responsible for publication, a statement that the publication is printed 
on permanent paper. 

(b) By November 1 of each year, the State Librarian and the University 
Librarian at the University of North Carolina at Chapel Hill shall designate 
the titles for publication on alkaline paper and shall notify each State agency 
that is responsible for the publication of a designated title. An agency so 
notified shall begin printing the designated title on alkaline paper within one 
year after receipt of the notification or at the awarding of the contract for the 
publication, whichever event occurs first. The Coordinator of the North 
Carolina State Publications Clearinghouse shall monitor comphance with this 
requirement and shall transmit a copy of the compliance report to the State 
Librarian and to the University Librarian at the University of North Carolina 
at Chapel Hill by October 1 of each year. 

(c) The State Librarian and the University Librarian at the University of 
North Carolina at Chapel Hill shall report by November 1 of each year to the 
Joint Legislative Commission on Governmental Operations regarding the 
titles designated for printing on alkaline paper and shall include in the report 
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the compliance report received from the Coordinator of the North Carolina 
State Publications Clearinghouse. (1991, c. 224, s. 1.) 


ARTICLE 2. 
Interstate Library Compact. 


§ 125-12. Compact enacted into law; form. 


The Interstate Library Compact is hereby enacted into law and entered into 
by this State with all states legally joining therein in the form substantially as 
follows: 


INTERSTATE LIBRARY COMPACT. 


ARTICLE I. PoLicy AND PURPOSE. 


Because the desire for the services provided by libraries transcends govern- 
mental boundaries and can most effectively be satisfied by giving such services 
to communities and people regardless of jurisdictional lines, it is the policy of 
the states party to this Compact to cooperate and share their responsibilities; 
to authorize cooperation and sharing with respect to those types of library 
facilities and services which can be more economically or efficiently developed 
and maintained on a cooperative basis, and to authorize cooperation and 
sharing among localities, states and others in providing joint or cooperative 
library services in areas where the distribution of population or of existing and 
potential library resources make the provision of library service on an 
interstate basis the most effective way of providing adequate and efficient 
service. 


ArtTIcLeE II. DEFINITIONS. 


As used in this Compact: (a) “Public library agency” means any unit or 
Bpency of local or state government operating or having power to operate a 
ibrary. 

(b) “Private library agency” means any nongovernmental entity which 
operates or assumes a legal obligation to operate a library. 

(c) “Library agreement” means a contract establishing an interstate library 
district pursuant to this Compact or providing for the joint or cooperative 
furnishing of library services. 


ArTIcLE II]. Interstate Liprary Districts. 


(a) Any one or more public library agencies in a party state in cooperation 
with any public library agency or agencies in one or more other party states 
may establish and maintain an interstate library district. Subject to the 
provisions of this Compact and any other laws of the party states which 
pursuant hereto remain applicable, such district may establish, maintain and 
operate some or all of the library facilities and services for the area concerned 
in accordance with the terms of a library agreement therefor. Any private 
library agency or agencies within an interstate library district may cooperate 
therewith, assume duties, responsibilities and obligations thereto, and receive 
benefits therefrom as provided in any library agreement to which such agency 
or agencies become party. 


36 


§125-12 ART. 2. INTERSTATE LIBRARY COMPACT §125-12 


(b) Within an interstate library district, and as provided by a library 
agreement, the performance of library functions may be undertaken on a joint 
or cooperative basis or may be undertaken by means of one or more arrange- 
ments between or among public or private library agencies for the extension of 
library privileges to the use of facilities or services operated or rendered by one 
or more of the individual library agencies. 

(c) Ifa library agreement provides for joint establishment, maintenance or 
operation of library facilities or services by an interstate library district, such 
district shall have power to do any one or more of the following in accordance 
with such library agreement: 

(1) Undertake, administer and participate in programs or arrangements 
for securing, lending or servicing of books and other publications, any 
other materials suitable to be kept or made available by libraries, 
library equipment or for the dissemination of information about 
libraries, the value and significance of particular items therein, and 
the use thereof. 

(2) Accept for any of its purposes under this Compact any and all 
donations, and grants of money, equipment, supplies, materials, and 
services, (conditional or otherwise), from any state or the United 
States or any subdivision or agency thereof, or interstate agency, or 
from any institution, person, firm or corporation, and receive, utilize 
and dispose of the same. 

(3) Operate mobile library units or equipment for the purpose of render- 
ing bookmobile service within the district. 

(4) Employ professional, technical, clerical and other personnel, and fix 
terms of employment, compensation and other appropriate benefits; 
and where desirable, provide for the in-service training of such 
personnel. 

(5) Sue and be sued in any court of competent jurisdiction. 

(6) Acquire, hold, and dispose of any real or personal property or any 
interest or interests therein as may be appropriate to the rendering of 
library service. 

(7) Construct, maintain and operate a library, including any appropriate 
branches thereof. 

(8) Do such other things as may be incidental to or appropriate for the 
carrying out of any of the foregoing powers. 


ARTICLE IV. INTERSTATE Lisrary Districts, GOVERNING Boarp. 


(a) An interstate library district which establishes, maintains or operates 
any facilities or services in its own right shall have a governing board which 
shall direct the affairs of the district and act for it in all matters relating to its 
business. Each participating public library agency in the district shall be 
represented on the governing board which shall be organized and conduct its 
business in accordance with provision therefor in the library agreement. But in 
no event shall a governing board meet less often than twice a year. 

(b) Any private library agency or agencies party to a library agreement 
establishing an interstate library district may be represented on or advise with 
the governing board of the district in such manner as the library agreement 
may provide. 


ArTICLE V. StaTE Liprary AGENCY COOPERATION. 
Any two or more state library agencies of two or more of the party states may 


undertake and conduct joint or cooperative library programs, render joint or 
cooperative library services, and enter into and perform arrangements for the 
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cooperative or joint acquisition, use, housing and disposition of items or 
collections of materials which, by reason of expense, rarity, specialized nature, 
or infrequency of demand therefor would be appropriate for central collection 
and shared use. Any such programs, services or arrangements may include 
provision for the exercise on a cooperative or joint basis of any power 
exercisable by an interstate library district and an agreement embodying any 
such program, service or arrangement shall contain provisions covering the 
subjects detailed in Article VI of this Compact for interstate library agree- 
ments. 


ARTICLE VI. Liprary AGREEMENTS. 


(a) In order to provide for any joint or cooperative undertaking pursuant to 
this Compact, public and private library agencies may enter into library 
agreements. Any agreement executed pursuant to the provisions of this 
Compact shall, as among the parties to the agreement: 

(1) Detail the specific nature of the services, programs, facilities, arrange- 
ments or properties to which it is applicable. 

(2) Provide for the allocation of costs and other financial responsibilities. 

(3) Specify the respective rights, duties, obligations and liabilities of the 
parties. 

(4) Set forth the terms and conditions for duration, renewal, termination, 
abrogation, disposal of joint or common property, if any, and all other 
matters which may be appropriate to the proper effectuation and 
performance of the agreement. 

(b) No public or private library agency shall undertake to exercise itself, or 
jointly with any other library agency, by means of a library agreement any 
power prohibited to such agency by the constitution or statutes of its state. 

(c) No library agreement shall become effective until filed with the Compact 
Administrator of each state involved, and approved in accordance with Article 
VII of this Compact. 


ARTICLE VII. APPROVAL OF LIBRARY AGREEMENTS. 


(a) Every hbrary agreement made pursuant to this Compact shall, prior to 
and as a condition precedent to its entry into force, be submitted to the 
attorney general of each state in which a public library agency party thereto is 
situated, who shall determine whether the agreement is in proper form and 
compatible with the laws of his state. The attorneys general shall approve any 
agreement submitted to them unless they shall find that it does not meet the 
conditions set forth herein and shall detail in writing addressed to the 
governing bodies of the public library agencies concerned the specific respects 
in which the proposed agreement fails to meet the requirements of law. Failure 
to disapprove an agreement submitted hereunder within 90 days of its 
submission shall constitute approval thereof. 

(b) In the event that a library agreement made pursuant to this Compact 
shall deal in whole or in part with the provision of services or facilities with 
regard to which an officer or agency of the state government has constitutional 
or statutory powers of control, the agreement shall, as a condition precedent to 
its entry into force, be submitted to the state officer or agency having such 
power of control and shall be approved or disapproved by him or it as to all 
matters within his or its jurisdiction in the same manner and subject to the 
same requirements governing the action of the attorneys general pursuant to 
subsection (a) of this Article. This requirement of submission and approval 
shall be in addition to and not in substitution for the requirement of 
submission to and approval by the attorneys general. 
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ArticLeE VIII. OrHer Laws APPLICABLE. 


Nothing in this Compact or in any library agreement shall be construed to 
supersede, alter or otherwise impair any obligation imposed on any library by 
otherwise applicable law, nor to authorize the transfer or disposition of any 
Ao ead held in trust by a library agency in a manner contrary to the terms of 
such trust. 


ARTICLE LX. APPROPRIATIONS AND AID. 


(a) Any public library agency party to a library agreement may appropriate 
funds to the interstate library district established thereby in the same manner 
and to the same extent as to a library wholly maintained by it and, subject to 
the laws of the state in which such public library agency is situated, may 
pledge its credit in support of an interstate library district established by the 
agreement. 

(b) Subject to the provisions of the library agreement pursuant to which it 
functions and the laws of the states in which such district is situated, an 
interstate library district may claim and receive any state and federal aid 
which may be available to library agencies. 


ARTICLE X. Compact ADMINISTRATOR. 


Each state shall designate a Compact Administrator with whom copies of all 
library agreements to which his state or any public library agency thereof is 
party shall be filed. The Administrator shall have such other powers as may be 
conferred upon him by the laws of his state and may consult and cooperate 
with the compact administrators of other party states and take such steps as 
may effectuate the purposes of this Compact. If the laws of a party state so 
provide, such state may designate one or more deputy Compact administrators 
in addition to its Compact Administrator. 


ARTICLE XI. ENTRY INTO FoRcE AND WITHDRAWAL. 


(a) This Compact shall enter into force and effect immediately upon its 
enactment into law by any two states. Thereafter, it shall enter into force and 
effect as to any other state upon the enactment thereof by such state. 

(b) This Compact shall continue in force with respect to a party state and 
remain binding upon such state until six months after such state has given 
notice to each other party state of the repeal thereof. Such withdrawal shall not 
be construed to relieve any party to a library agreement entered into pursuant 
to this Compact from any obligation of that agreement prior to the end of its 
duration as provided therein. 


ARTICLE XII. CONSTRUCTION AND SEVERABILITY. 


This Compact shall be liberally construed so as to effectuate the purposes 
thereof. The provisions of this Compact shall be severable and if any phrase, 
clause, sentence or provision of this Compact is declared to be contrary to the 
constitution of any party state or of the United States or the applicability 
thereof to any government, agency, person or circumstance is held invalid, the 
validity of the remainder of this Compact and the applicability thereof to any 
government, agency, person or circumstance shall not be affected thereby. If 
this Compact shall be held contrary to the constitution of any state party 
thereto, the Compact shall remain in full force and effect as to the remaining 
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states and in full force and effect as to the state affected as to all severable 
imatversat LOG4c, LOU; Sal) 


§ 125-13. Political subdivisions to comply with laws gov- 
erning capital outlay and pledging of credit. 


No county, municipality, or other political subdivision of this State shall be 
party to a library agreement which provides for the construction or mainte- 
nance of a library pursuant to Article III, subdivision (c)(7) of the Compact, nor 
pledge its credit in support of such a library, or contribute to the capital 
financing thereof, except after compliance with any laws applicable to such 
counties, municipalities, or other political subdivisions relating to or governing 
capital outlays and the pledging of credit. (1967, c. 190, s. 2.) 


§ 125-14. “State library agency” defined. 


As used in the Compact, “state library agency,” with reference to this State, 
means the Department of Cultural Resources. (1967, c. 190, s. 3; 1973, c. 476, 
s. 84.) 


§ 125-15. State and federal aid to interstate library dis- 
tricts. 


An interstate library district lying partly within this State may claim and be 
entitled to receive State aid in support of any of its functions to the same extent 
and in the same manner as such functions are eligible for support when carried 
on by entities wholly within this State. For the purposes of computing and 
apportioning State aid to an interstate library district, this State will consider 
that portion of the area which hes within this State as an independent entity 
for the performance of the aided function or functions and compute and 
apportion the aid accordingly. Subject to any applicable laws of this State, such 
a district also may apply for and be entitled to receive any federal aid for which 
it may be eligible. (1967, c. 190, s. 4.) 


§ 125-16. Compact Administrator and deputies. 


The State Librarian shall be the Compact Administrator pursuant to Article 
X of the Compact. The State Librarian may appoint one or more deputy 
Compact Administrators pursuant to said Article. (1967, c. 190, s. 5.) 


State Government Reorganization. — Culture and History by former G.S. 143A-196, 
The Interstate Library Compact administra- enacted by Session Laws 1971, c. 864. See now 
tion was transferred to the Department of Art, G.S. 143B-51. 


§ 125-17. Withdrawal from Compact. 


In the event of withdrawal from the Compact the Governor shall send and 
receive any notices required by Article XI(b) of the Compact. (1967, c. 190, s. 6.) 


ARTICLE 3. 
Library Records. 


§ 125-18. Definitions. 


As used in this Article, unless the context requires otherwise: 
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(1) “Library” means a library established by the State; a county, city, 
township, village, school district, or other local unit of government or 
authority or combination of local units of governments and authori- 
ties; community college or university; or any private library open to 
the public. 

(2) “Library record” means a document, record, or other method of storing 
information retained by a library that identifies a person as having 
requested or obtained specific information or materials from a library. 
“Library record” does not include nonidentifying material that may be 
retained for the purpose of studying or evaluating the circulation of 
library materials in general. (1985, c. 486, s. 2.) 


§ 125-19. Confidentiality of library user records. 


(a) Disclosure. — A library shall not disclose any library record that 
identifies a person as having requested or obtained specific materials, infor- 
mation, or services, or as otherwise having used the library, except as provided 
for in subsection (b). 

(b) Exceptions. — Library records may be disclosed in the following in- 
stances: 

(1) When necessary for the reasonable operation of the library; 

(2) Upon written consent of the user; or 

(3) Pursuant to subpoena, court order, or where otherwise required by 
law. (1985, c. 486, s. 2.) 


4] 


See 


ECOL 


ASAD, oh ail nice 
j 7 
~ five tae eee orturiovey extn kacal Va.ex 


Peer pice bane cs ps my Mat irre 
7 oa Ya. Loe tl Oil A Rie aA WRSAA rete 
te j, an iad ha Je hay tt ars. tt98t bit I 
wi - ; Hiei Verio ne a. | nee ek mal ats 
: Ree ae Pte 
if Barnes eae Poe 7? bactes ign 


7 ~ : 
a 
a ws se 


a) a anh) ol san Ls a ie 


rey Fee seis aige ae te. 


salt. bees: manlll Gon seokeil Joa: lips ‘awl A — rusealsei® 4 
nay ; Ansa) Tages Srpeoreak eens en Osta & Bad id 

, = i} orld pets Gy hag GaRmane iis v 7 ah At 

ct a 


ar 


yy ar ne “YON a brivae vigil — ‘Saeie 


" A mip eenpaey ' Thee iy Biber Fi 
tb pele fe Vy. WAS 
i! i > hoot rio Shes amines snacerert . 
1, vor 4 ‘ite 
o> 4% 
: ri co te UF ; 
i j v9 7 ey ~ 
H : Tia 1 7 
: wi} ; 
(a, cy ict aah a 
a le e 


7 . ary 
i as ae 


Chapter 126. 


State Personnel System. 


Article 1. 
State Personnel System Established. 


Sec. 

126-1. Purpose of Chapter; application to local 
employees. 

126-1.1. Career State employee defined. 

126-1A. [Repealed.] 

126-2. State Personnel Commission. 

126-3. Office of State Personnel established 
and responsibilities outlined; ad- 
ministration and supervision; ap- 
pointment, compensation and ten- 
ure of Director. 

126-4. Powers and duties of State Personnel 
Commission. 

126-4.1. Commission panels may recommend 
final agency decisions. 

126-5. Employees subject to Chapter; exemp- 
tions. 

126-6, 126-6.1. [Repealed.] 

126-6.2. Reports. 


Article 2. 


Salaries, Promotions, and Leave of State 
Employees. 


126-7. Compensation of State employees. 

126-7.1. Posting requirement; State employees 
receive priority consideration; re- 
duction-in-force rights; Work First 
hiring. 

126-7.2. Time limit for appeals of applicants 
and noncareer State employees. 

126-8. Minimum leave granted State employ- 
ees. 

126-8.1. Paid leave for certain athletic compe- 
tition. 

126-8.2. Replacement of law-enforcement of- 
ficer on final sick leave. 

126-8.3. Voluntary shared leave. 

126-8.4. (See note on condition precedent) No 
sick leave taken for absences by 
State employees resulting from 
adverse reactions to vaccination. 


Article 3. 


Local Discretion as to Local Government 
Employees. 


126-9. County or municipal employees may be 
made subject to rules adopted by 
local governing body. 

126-10. Personnel services to local governmen- 
tal units. 

126-11. Local personnel system may be estab- 
lished; approval and monitoring; 
rules and regulations. 
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Article 4. 
Competitive Service. 


Sec. 
126-12. Governor and Council of State to de- 
termine competitive service. 


Article 5. 
Political Activity of Employees. 


126-13. Appropriate political activity of State 
employees defined. 

126-14. Promise or threat to obtain political 
contribution or support. 

126-14.1. Threat to obtain political contribu- 
tion or support. 

126-14.2. Political hirings limited. 

126-14.3. Open and fair competition. 

126-14.4. Remedies. 

126-15. Disciplinary action for violation of Ar- 
ticle. 

126-15.1. Probationary State employee de- 
fined. 


Article 6. 


Equal Employment and Compensa- 
tion Opportunity; Assisting in 
Obtaining State Employ- 
ment. 


126-16. Equal opportunity for employment and 
compensation by State depart- 
ments and agencies and local po- 
litical subdivisions. 

126-16.1. Equal employment 
training. 

126-17. Retaliation by State departments and 
agencies and local political subdi- 


opportunity 


visions. 
126-18. Compensation for assisting person in 
obtaining State employment 


barred; exception. 

126-19. Equal employment opportunity plans; 
reports; maintenance of services 
by State Personnel Director. 

126-20, 126-21. [Reserved.] 


Article 7. 


The Privacy of State Employee 
Personnel Records. 


126-22. Personnel files not subject to inspec- 
tion under § 132-6. 

126-23. Certain records to be kept by State 
agencies open to inspection. 

126-24. Confidential information in personnel 
files; access to such information. 


CH. 126. STATE PERSONNEL SYSTEM 


Sec. 

126-25. Remedies of employee objecting to ma- 
terial in file. 

Rules and regulations. 

Penalty for permitting access to confi- 
dential file by unauthorized per- 
son. 

Penalty for examining, copying, etc., 
confidential file without authority. 

Access to material in file for agency 
hearing. 

Fraudulent disclosure and willful non- 
disclosure on application for State 
employment; penalties. 


126-31 through 126-33. [Reserved.] 


126-26. 
126-27. 


126-28. 
126-29. 


126-30. 


Article 8. 


Employee Appeals of Grievances and 
Disciplinary Action. 


126-34. Grievance appeal for career State em- 

ployees. 

126-34.1. Grounds for contested case under the 

State Personnel Act defined. 

126-34.2. Alternative dispute resolution. 

126-35. Just cause; disciplinary actions for 

State employees. 

126-36. Appeal of unlawful State employment 

practice. 

126-36.1. Appeal to Personnel Commission by 

applicant for employment. 

126-36.2. Appeal to Personnel Commission by 

career State employee denied no- 
tice of vacancy or priority consid- 
eration. 

126-37. Personnel Commission to review Ad- 
ministrative Law Judge’s recom- 
mended decision and make final 
decision. 

Time limit for appeals. 

Scope of this Article. 

[Repealed.] 

Attorney and witness fees. 

[Reserved.] 


126-38. 
126-39. 
126-40. 
126-41. 
126-42. 


Article 9. 


The Administrative Procedure Act and 
Modifications. 


126-43 through 126-45. [Repealed.] 
126-46 through 126-50. [Reserved.] 


Article 10. 
Interchange of Governmental Employees. 


126-51. Short title. 
126-52. Definitions. 


Sec. 

126-53. Authority to interchange employees. 

126-54. Status of employees of sending agency. 

126-55. Travel expenses of employees from this 
State. 

126-56. Status of employees of other govern- 
ments. 

126-57. Travel expenses of employees of other 
governments. 

126-58. Administration. 


126-59 through 126-63. [Reserved.] 


Article 11. 


Governor’s Commission on 
Governmental Productivity. 


126-64 through 126-73. [Repealed.] 


Article 12. 


Work Options Program for State 
Employees. 


126-74. 
126-75. 
126-76. 
126-77. 
126-78. 
126-79. 


Work Options Program established. 
Work options for State employees. 
Promoting Work Options Program. 
Authority of agencies to participate. 
Administration. 

Report required. 


Article 13. 
Veteran’s Preference. 


126-80. 
126-81. 
126-82. 


Declaration of policy. 

Definitions. 

State Personnel Commission to pro- 
vide for preference. 


126-83. Exceptions. 


Article 14. 


Protection for Reporting Improper 
Government Activities. 


126-84. 
126-85. 
126-386. 


Statement of policy. 

Protection from retaliation. 

Civil actions for injunctive relief or 
other remedies. 

Remedies. 

Notice of employee protections and ob- 
hgations. 


126-87. 
126-88. 


Article 15. 


Communications With Members of the 
General Assembly. 


126-90. Communications with members of the 
General Assembly. 
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ARTICLE 1. 
State Personnel System Established. 


§ 126-1. Purpose of Chapter; application to local employ- 
ees. 


It is the intent and purpose of this Chapter to establish for the government 
of the State a system of personnel administration under the Governor, based 
on accepted principles of personnel administration and applying the best 
methods as evolved in government and industry. It is also the intent of this 
Chapter that this system of personnel administration shall apply to local 
employees paid entirely or in part from federal funds, except to the extent that 
local governing boards are authorized by this Chapter to establish local rules, 
local pay plans, and local personnel systems. It is also the intent of this 
Chapter to make provisions for a decentralized system of personnel adminis- 
tration, where appropriate, and without additional cost to the State, with the 
State Personnel Commission as the policy and rule-making body. The Office of 
State Personnel shall make recommendations for policies and rules to the 
Commission based on research and study in the field of personnel manage- 
ment, develop and administer statewide standards and criteria for good 
personnel management, provide training and technical assistance to all 
agencies, departments, and institutions, provide oversight, which includes 
conducting audits to monitor compliance with established State Personnel 
Commission policies and rules, administer a system for implementing neces- 
sary corrective actions when the rule, standards, or criteria are not met, and 
serve as the central repository for State Personnel System data. The agency, 
department, and institution heads shall be responsible and accountable for 
execution of Commission policies and rules for their employees. (1965, c. 640, 
s. 2; 1997-349, s. 1.) 


Cross References. — As to provisions relat- Secretary when it is determined to be appropri- 
ing to establishment of policies and rules gov- ate or necessary to modify, amend, and repeal 
erning the study and implementation of com- departmental policies, plans, and rules. All 
petitive job classification and compensation professional and supervisory employees in pol- 
plan for nurses by the Board of Directors of the icy and management positions within the Office 
University of North Carolina Hospitals at of Policy and Planning are exempt from Chap- 
Chapel Hill, see G.S. 116-37(d). ter 126 of the General Statutes except for 

Editor’s Note. — Session Laws 2001-424,s. Articles 6, 7, and 14 of that Chapter. Exempt 
1.2, provides: “This act shall be known as the _ positions within the Office of Policy and Plan- 
‘Current Operations and Capital Improve- ning shall not count toward the exempt position 


ments Appropriations Act of 2001’.” totals authorized by G.S. 126-5(d)(1).” 
Session Laws 2001-424, s. 13.1, provides: Session Laws 2001-424, s. 36.3, provides: 
“The General Assembly encourages the Depart- “Except for statutory changes or other provi- 


ment of State Treasurer to include the model of _ sions that clearly indicate an intention to have 
the PREPARE program in its current delivery effects beyond the 2001-2003 fiscal biennium, 
of retirement services. The PREPARE program the textual provisions of this act apply only to 
in the Office of State Personnel is abolished.” funds appropriated for, and activities occurring 
Session Laws 2001-424, s. 21.14(b), as during, the 2001-2003 fiscal biennium.” 

amended by 2001-487, s. 110, provides: “Under Session Laws 2001-424, s. 36.5, is a sever- 
the direction of the Secretary of Health and ability clause. 

Human Services, the Director of the Office of State Government Reorganization. — 
Policy and Planning shall have the authority to The State personnel system was transferred to 
direct Divisions, offices, and programs within the Department of Administration by G.S. 
the Department to conduct periodic reviews of 143A-84 (now repealed), enacted by Session 
policies, plans, and rules and shall advise the Laws 1971, c. 864. 
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CASE NOTES 


Constitutional Implications. — For case 
discussing the propriety under U.S. Const., 
Amends. I and XIV, of adverse personnel ac- 
tions affecting State employees in exempt posi- 
tions following the change from the Hunt ad- 
ministration to the Martin administration, see 
Stott v. Martin, 725 F. Supp. 13865 (E.D.N.C. 
1989), rev'd on other grounds, 916 F.2d 134 (4th 
Cir, 1990). 

This Chapter establishes and provides 
for the administration of the state person- 
nel system. Yow v. Alexander County Dep't of 
Social Servs., 70 N.C. App. 174, 319 S.E.2d 626, 
cert. denied, 312 N.C. 625, 323 S.E.2d 927 
(1984). 

The legislative intent to forbid all hiring 
except under this Chapter is clear. Bean v. 
Taylor, 408 F. Supp. 614 (M.D.N.C. 1976), aff’d, 
534 F.2d 328 (4th Cir. 1976). 

Chapter 126 clearly gives State Person- 
nel Commission power to establish rules 
and policies governing personnel matters. 
North Carolina Dep’t of Justice v. Eaker, 90 
N.C. App. 30, 367 S.E.2d 392, cert. denied, 322 
INO, 836557175. Hr 2d"Z (Orc 988): 

There was just cause to demote the highway 
patrol employee as the employee drank three 
beers within a short period; proceeded to drive 
after drinking; exceeded the speed limit; and 
two alco-sensor tests registered 0.09 and 0.08 
alcohol concentration readings. Davis v. N.C. 
Dep’t of Crime Control & Pub. Safety, 151 N.C. 
App. 518, 565 S.E.2d 716, 2002 N.C. App. 
LEXIS 777 (2002). 

The superior court properly determined 
that it had subject matter jurisdiction 
where plaintiff sought injunctive relief ordering 
his reinstatement to the “same or similar posi- 
tion,” a matter on which G.S. 126-34.1 does not 
specifically authorize appeal; the State Person- 
nel Act does not place jurisdiction over this 
matter with the State Personnel Commission. 
Hodge v. North Carolina DOT, 137 N.C. App. 
247, 528 S.E.2d 22, 2000 N.C. App. LEXIS 334 
(2000). 

Enforcement of Contracts Made in Vio- 
lation of Rules. — The purpose of this Chap- 
ter and thus public policy would be frustrated 
by enforcement of contracts made in violation of 
the valid rules established pursuant to GS. 
126-4(3). Bean v. Taylor, 408 F. Supp. 614 
(MUD.N ©) 1976), aff'd, 5384°F.2d7328' (4th Cin 
1976); 

Discharge of Exempt Employees by Suc- 
cessor Governor. — Although the North 


Carolina State Personnel Act provides that no 
permanent employee subject thereto shall be 
discharged, suspended or reduced in pay or 
position except for just cause, the act exempts 
certain employees by its terms and allows the 
Governor to designate as exempt from the pro- 
visions of the act certain other policy-making or 
decision-making employees. Where plaintiffs 
having a position designated as policy-making 
or confidential by the previous Governor 
brought suit alleging that each was discharged 
from an exempt government position for the 
sole reason of political affiliation, there was a 
presumption that successor Governor’s actions 
were proper if done for political patronage rea- 
sons that require, as a qualification for the 
performance of a job, a political affiliation. Stott 
v. Haworth, 916 F.2d 134 (4th Cir. 1990). 
Propriety of Reducing Number of Ex- 
empt Positions. — An exempt position, so 
designated by the Governor, creates a presump- 
tion at law that discharge or demotion was 
proper, and this section, by its terms, autho- 
rizes the Governor to reduce the number of 
exempt positions in order that the structure of 
the State government comply with the terms of 
the section and that the appropriate govern- 
ment employees enjoy the protection of the civil 
service position, a position that clearly falls 
without the political patronage system. Stott v. 
Haworth, 916 F.2d 134 (4th Cir. 1990). 
Property Interest in Employment. — An 
employee who is subject to the State Personnel 
Act and who holds a “trainee” appointment as 
defined by the North Carolina Administrative 
Code does not have a property interest in her 
continued employment which is protected by 
the due process clause of U.S. Const., Amend. 
XIV. Yow v. Alexander County Dep’t of Social 
Servs., 70 N.C. App. 174, 319 S.E.2d 626, cert. 
denied, 312 N.C. 625, 323 S.E.2d 927 (1984). 
Cited in Bean v. Darr, 354 F. Supp. 1157 
(M.D.N.C. 1973); Faulkner v. North Carolina 
Dep’t of Cors., 428 F. Supp. 100 (W.D.N.C. 
1977); Luck v. Employment Sec. Comm'n, 50 
N.C. App. 192, 272 S.E.2d 607 (1980); North 
Carolina Dep’t of Cor. v. Hill, 313 N.C. 481, 329 
s.Hi2d' 3877 (1985). Smith. * Bounds, over 
Supp. 1327 (E.D.N.C. 1986); Gray v. Laws, 915 
F. Supp. 747 (E.D.N.C. 1994); Peace v. Employ- 
ment Sec. Comm'n, 349 N.C. 315, 507 S.E.2d 
272 (1998); Buser v. Southern Food Serv., 73 F. 
Supp. 2d 556 (M.D.N.C. 1999); Vanderburg v. 
N.C. Dep’t of Revenue, 168 N.C. App. 598, 608 
S.E.2d 831, 2005 N.C. App. LEXIS 451 (2005). 


OPINIONS OF ATTORNEY GENERAL 


Employment and termination of local 
health director are subject to the provisions 
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of this chapter, and termination or discharge of 
a health director must comply with all statu- 


§126-1.1 


tory provisions and regulations duly adopted by 
the State Personnel Commission pursuant to 
this chapter. See opinion of Attorney General to 
Mr. Michael S. Kennedy, Esquire, Attorney for 
Cleveland County Board of Health, and Mr. 
Robert W. Yelton, Esquire, Attorney for Cleve- 
land County, 55 N.C.A.G. 113 (1986). 

Those occupational licensing boards 
subject to the Personnel Act, this Chapter, 
and the Budget Act, G.S. 143-1 et seq., are 
also subject to G.S. 135-1.1, just as are the 
occupational licensing boards not subject to the 
Personnel and Budget Acts. See opinion of 
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Attorney General to Vicky Goudie, Executive 
Secretary, State Board of Cosmetology, 60 
N.C.A.G. 54 (1990). 

An occupational licensing board, even one 
such as the Cosmetic Arts Board and several 
others subject to the Personnel and Budget 
Acts, is not entitled to have any of its employees 
who were employed on or after July 1, 1983, 
covered by and participating in the Retirement 
System. See opinion of Attorney General to 
Vicky Goudie, Executive Secretary, State Board 
of Cosmetology, 60 N.C.A.G. 54 (1990). 


§ 126-2.1. Career State employee defined. 


For the purposes of this Chapter, unless the context clearly indicates 
otherwise, “career State employee” means a State employee who: 
(1) Is in a permanent position appointment; and 
(2) Has been continuously employed by the State of North Carolina in a 
position subject to the State Personnel Act for the immediate 24 
preceding months. (1995, c. 141, s. 1.) 


Editor’s Note. — Session Laws 1999-237, s. 
21.14, provides that, for the purposes of this 
chapter, employees in positions transferred 
from the Judicial Department to the Office of 
Juvenile Justice (now the Department of Juve- 
nile Justice and Delinquency Prevention) dur- 
ing the 1998-99 fiscal year or as provided for in 
that act, who have been continuously employed 
by the State prior to the date of transfer, are to 
receive credit for those months of service, and 
that, upon 24 months of continuous employ- 
ment in a permanent position with the State, 
an employee under this section is to become a 
career State employee. 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
Of 1909)” 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 30.4, contains a 
severability clause. 

Session Laws 2002-126, s. 28.3A, as amended 
by Session Laws 2002-159, s. 82, provides: “Any 
person who is a full-time permanent employee 
on September 30, 2002, of G) a local board of 
education, or (11) the State, who is eligible for 
annual leave shall have a one-time additional 
10 days of annual leave credited on that date. 
Local board of education employees paid on 
salary schedules in Section 7.1 or 7.2 of this act 
are not eligible to receive this additional an- 
nual leave unless they are at the top of their 
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respective salary schedules and do not receive a 
salary increment for the 2002-2003 fiscal year. 
Employees paid under Section 7.45 of this act 
shall not be eligible for this additional annual 
leave unless they are at the top of the irrespec- 
tive salary schedules and do not receive a 
salary increment for the 2002-2003 fiscal year. 
That leave shall be accounted for separately, 
and shall remain available until used, notwith- 
standing any other limitation on the total num- 
ber of days of annual leave that may be carried 
forward. Part-time permanent employees and 
9- or 10-month employees shall receive a pro 
rata amount of the 10 days. 

“The General Assembly encourages the State 
Board of Community Colleges to adopt rules 
authorizing the colleges to provide special an- 
nual leave bonuses, compensation bonuses, or 
other employee benefits to their employees. 
Included within this may be salary increases 
within available funds to employees not receiv- 
ing special annual leave bonuses.” 

Session Laws 2002-126, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations, Capitol Improvements, and Finance 
Act of 20027 

Session Laws 2002-126, s. 31.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2002-2003 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2002-2003 fiscal year. For example, 
uncodified provisions of this act relating to the 
Medicaid program apply only to the 2002-20038 
fiscal year.” 

Session Laws 2002-126, s. 31.6, is a sever- 
ability clause. 
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Session Laws 2002-159, s. 87, provides: “Any 
employee subject to a reduction in force action 
pursuant to Executive Order Number 22 whose 
position was ultimately funded in S.L. 2002- 
126 shall maintain the employee’s career State 
employee status as provided in G.S. 126-1.1. 
Employees may also purchase vacation leave 
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up to the amount that they had accrued, not to 
exceed 240 hours, prior to the date of their 
separation. Employees who had accrued in ex- 
cess of 240 hours of annual leave shall have 
that balance reinstated. These employees shall 
also receive the “Special Annual Leave Bonus” 
as specified in Section 28.3A of S.L. 2002-126.” 


CASE NOTES 


State employee seeking review of her 
termination was not a state employee, as 
defined in G.S. 126-1.1, because she was not in 
a permanent position appointment or had not 
held a position subject to the State Personnel 
Act, G.S. 126-1 et seq., for the immediate 24 
preceding months. Woodburn v. N.C. State 
Univ., 156 N.C. App. 549, 577 S.E.2d 154, 2003 
N.C. App. LEXIS 305 (2003), cert. denied, 357 


N.C. 470; 584 S.E.2d 296 (2003). 

Applied in Campbell v. N.C. DOT - DMV, 
155 N.C. App. 652, 575 .S.E.2d 54, 2003, NiG. 
App. LEXIS 24 (2003), cert. denied, 357 N.C. 
62, 579 S.E.2d 386 (2003). 

Cited in N.C. Dep’t of Env’t & Natural Res. v. 
Carroll, 358 N.C. 649, 599 S.E.2d 888, 2004 
N.C. LEXIS 909 (2004). 


§ 126-1A: Repealed by Session Laws 1995, c. 141, s. 2. 


§ 126-2. State Personnel Commission. 


(a) There is hereby established the State Personnel Commission (hereinaf- 


ter referred to as “the Commission”). 


(b) The Commission shall consist of nine members, appointed as follows: 
(1) Two members shall be attorneys licensed to practice law in North 


Carolina appointed by the General Assembly, one of whom shall be 
appointed upon the recommendation of the Speaker of the House of 
Representatives, and one of whom shall be appointed upon the 
recommendation of the President Pro Tempore of the Senate. 

The initial two attorney members appointed under this subdivision 
shall serve terms expiring June 30, 2004; the terms of subsequent 
appointees shall be six years. 


(2) Two persons from private business or industry appointed by the 


Governor, both of whom shall have a working knowledge of, or 
practical experience in, human resources management. The initial 
members appointed under this subdivision shall serve terms expiring 
June 30, 2003; the terms of subsequent appointees shall be six years. 


(3) Two State employees subject to the State Personnel Act serving in 


nonexempt positions, appointed by the Governor. One employee shall 
serve in a State government position having supervisory duties, and 
one employee shall serve in a nonsupervisory position. Neither 
employee may be a human resources professional. The Governor shall 
consider nominations submitted by the State Employees Association 
of North Carolina. The initial members appointed under this subdi- 
vision shall serve terms expiring June 30, 2001; the terms of subse- 
quent appointees shall be six years. 


(4) Two local government employees subject to the State Personnel Act 


appointed by the Governor upon recommendation of the North Caro- 
lina Association of County Commissioners, one a nonsupervisory local 
employee and one a supervisory local employee. Neither local govern- 
ment employee may be a human resources professional. The initial 
members appointed under this subdivision shall serve terms expiring 
June 30, 2003; the terms of subsequent appointees shall be for six 
years. 
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(5) One member of the public at large appointed by the Governor. The 
initial member appointed under this subdivision shall serve for a term 
expiring June 30, 2001; the terms of subsequent appointees shall be 
for six years. 

(c) Members of the Commission may serve no more than two consecutive 
terms. Appointments by the General Assembly shall be made in accordance 
with G.S. 120-121, and vacancies in those appointments shall be filled in 
accordance with G.S. 120-122. Vacancies in appointments made by the Gover- 
nor occurring prior to the expiration of a term shall be filled by appointment for 
the unexpired term. 

(d) No member of the Commission may serve on a case where there would be 
a conflict of interest. The appointing authority may at any time remove any 
Commission member for cause. 

(e) Members of the Commission who are State or local government employ- 
ees subject to the State Personnel Act shall be entitled to administrative leave 
without loss of pay for all periods of time required to conduct the business of 
the Commission. 

(f) Six members of the Commission shall constitute a quorum. 

(g) The Governor shall designate one member of the Commission as chair. 

(h) The Commission shall meet quarterly, and at other times at the call of 
the chair. (1965, c. 640, s. 2; 1975, c. 667, ss. 2-4; 1989, c. 540; 1998-181, s. 1(a), 
(b); 2000-140, s. 29.) 


CASE NOTES 


Cited in Nantz v. Employment Sec. Comm’n, N.C. App. 116, 260 S.E.2d 654 (1979); Dunn v. 
290 N.C. 473, 226 S.E.2d 340 (1976); Reed v. North Carolina Dep’t of Human Resources, 124 
Byrd, 41 N.C. App. 625, 255 S.E.2d 606 (1979); N.C. App. 158, 476 S.E.2d 383 (1996). 

Jones v. Department. of Human Resources, 44 


§ 126-3. Office of State Personnel established and respon- 
sibilities outlined; administration and super- 
vision; appointment, compensation and tenure 
of Director. 


(a) There is hereby established the Office of State Personnel (hereinafter 
referred to as “the Office”) which shall be placed for organizational purposes 
within the Department of Administration. Notwithstanding the provisions of 
North Carolina State government reorganization as of January 1, 1975, and 
specifically notwithstanding the provisions of Chapter 864 of the 1971 North 
Carolina Session Laws [Chapter 143A], the Office of State Personnel shall 
exercise all of its statutory powers in this Chapter independent of control by 
the Secretary of Administration and shall be under the administration and 
supervision of a State Personnel Director (hereinafter referred to as “the 
Director”) appointed by the Governor and subject to the supervision of the 
Commission for purposes of this Chapter. The salary of the Director shall be 
fixed by the General Assembly in the Current Operations Appropriations Act. 
The Director shall serve at the pleasure of the Governor. 

(b) The Office shall be responsible for the following activities, and such other 
activities as specified in this Chapter: 

(1) Providing policy and rule development for the Commission and imple- 
menting and administering all policies, rules, and procedures estab- 
lished by the Commission; 

(2) Providing training in personnel management to agencies, depart- 
ments, and institutions including train-the-trainer programs for those 
agencies, departments, and institutions who request such training 
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(3) 
(4) 


(5) 


(6) 


(7) 


(8) 


(9) 
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and where sufficient staff and expertise exist to provide the training 
within their respective agencies, departments, and institutions; 
Providing technical assistance in the management of personnel pro- 
grams and activities to agencies, departments, and institutions; 
Negotiating decentralization agreements with all agencies, depart- 
ments, and institutions where it is cost-effective to include delegation 
of authority for certain classification and corresponding salary admin- 
istration actions and other personnel programs to be specified in the 
agreements; 

Administering such centralized programs and providing services as 
approved by the Commission which have not been transferred to 
agencies, departments, and institutions or where this authority has 
been rescinded for noncompliance; 

Providing approval authority of personnel actions involving classifica- 
tion and compensation where such approval authority has not been 
transferred by the Commission to agencies, departments, and insti- 
tutions or where such authority has been rescinded for noncompli- 
ance; 

Maintaining a computer database of all relevant and necessary 
information on employees and positions within agencies, depart- 
ments, and institutions in the State’s personnel system; 

Developing criteria and standards to measure the level of compliance 
or noncompliance with established Commission policies, rules, proce- 
dures, criteria, and standards in agencies, departments, and institu- 
tions to which authority has been delegated for classification, salary 
administration and other decentralized programs, and determining 
through routine monitoring and periodic review process, that agen- 
cies, departments, and institutions are in compliance or noncompli- 
ance with established Commission policies, rules, procedures, criteria, 
and standards; and 

Implementing corrective actions in cases of noncompliance. (1965, c. 
640, s. 2; 1975, c. 667, s. 5; 1983, c. 717, s. 40; 1983 (Reg. Sess., 1984), 
CMLOS4 Vsy 64s 1997-549, 582) 


Cross References. — As to personal ser- 
vices contracts, see G.S. 143-64.70. 

Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001’.” 

Session Laws 2001-424, s. 15.4(c), provides: 
“The Office of State Personnel, in conjunction 
with the Office of Information Technology Ser- 
vices, Shall devise a mechanism for identifying, 
by specific industry-relevant categories, State 
information technology positions across all rel- 
evant classifications in State government em- 
ployment. The Office of State Personnel shall 
identify the results of market analyses compar- 
ing State information technology workers with 
private sector information technology workers. 
By January 1, 2002, the Office of State Person- 
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sion. 


nel shall report on the results of the market 
analyses and its identification of State informa- 
tion technology personnel to the Joint Select 
Committee on Information Technology and to 
the Chairs of the House of Representatives 
Appropriations Subcommittee on Information 
Technology and the Senate Appropriations 
Committee on Information Technology.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2008 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5, is a sever- 
ability clause. 


of State Personnel Commis- 


Subject to the approval of the Governor, the State Personnel Commission 
shall establish policies and rules governing each of the following: 
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(1) 


(2) 


(3) 


(4) 


(5) 
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Position classification plans which shall provide for the classification 
and reclassification of all positions subject to this Chapter according 
to the duties and responsibilities of the positions. 

Compensation plans which shall provide for minimum, maximum, and 
intermediate rates of pay for all employees subject to the provisions of 
this Chapter. 

For each class of positions, reasonable qualifications as to education, 
experience, specialized training, licenses, certifications, and other 
job-related requirements pertinent to the work to be performed. 
Recruitment programs designed to promote public employment, com- 
municate current hiring activities within State government, and 
attract a sufficient flow of internal and external applicants; and 
determine the relative fitness of applicants for the respective posi- 
tions. 

Hours and days of work, holidays, vacation, sick leave, and other 
matters pertaining to the conditions of employment. The legal public 
holidays established by the Commission as paid holidays for State 
employees shall include Martin Luther King, Jr.’s Birthday and 
Veterans Day. The Commission shall not provide for more than 11 
paid holidays per year except that in those years in which Christmas 
Day falls on a Tuesday, Wednesday, or Thursday, the Commission 
shall not provide for more than 12 paid holidays. 


(5a) In years in which New Year’s Day falls on Saturday, the Commission 


(6) 
(7) 


may designate December 31 of the previous calendar year as the New 
Year’s holiday, provided that the number of holidays for the previous 
calendar year does not exceed 12 and the number of holidays for the 
current year does not exceed 10. When New Year’s Day falls on either 
Saturday or Sunday, the constituent institutions of The University of 
North Carolina that adopt alternative dates to recognize the legal 
public holidays set forth in subdivision (5) of this section and estab- 
lished by the Commission may designate, in accordance with the rules 
of the Commission and the requirements of this subdivision, Decem- 
ber 31 of the previous calendar year as the New Year’s holiday. 

The appointment, promotion, transfer, demotion and suspension of 
employees. 

Cooperation with the State Board of Education, the Department of 
Public Instruction, the University of North Carolina, and the Com- 
munity Colleges of the State and other appropriate resources in 
developing programs in, including but not hmited to, management 
and supervisory skills, performance evaluation, specialized employee 
skills, accident prevention, equal employment opportunity awareness, 
and customer service; and to maintain an accredited Certified Public 
Manager program. 


(7a) The separation of employees. 
(8) A program of meritorious service awards. ee 
(9) The investigation of complaints and the issuing of such binding 


corrective orders or such other appropriate action concerning employ- 
ment, promotion, demotion, transfer, discharge, reinstatement, and 
any other issue defined as a contested case issue by this Chapter in all 
cases as the Commission shall find justified. 


(10) Programs of employee assistance, productivity incentives, equal 


opportunity, safety and health as required by Part 1 of Article 63 of 
Chapter 143 of the General Statutes, and such other programs and 
procedures as may be necessary to promote efficiency of administra- 
tion and provide for a fair and modern system of personnel adminis- 
tration. This subdivision may not be construed to authorize the 
establishment of an incentive pay program. 


ol 
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(11) In cases where the Commission finds discrimination, harassment, or 
orders reinstatement or back pay whether (i) heard by the Commis- 
sion or (ii) appealed for limited review after settlement or (i11) resolved 
at the agency level, the assessment of reasonable attorneys’ fees and 
witnesses’ fees against the State agency involved. 

(12) Repealed by Session Laws 1987, c. 320, s. 2. 

(13) Repealed by Session Laws 1987, c. 320, s. 3. 

(14) The implementation of G.S. 126-5(e). 

(15) Recognition of State employees, public personnel management, and 


management excellence. 


(16) The implementation of G.S. 126-7. 

(17) An alternative dispute resolution procedure. 

(18) Delegation of authority for approval of personnel actions through 
decentralization agreements with the heads of State agencies, depart- 


ments, and institutions. 


a. Decentralization agreements with Executive Branch agencies 
shall require a person, designated in the agency, to be accountable 
to the State Personnel Director for the compliance of all personnel 
actions taken pursuant to the delegated authority of the agency. 
Such agreements shall specify the required rules and standards 
for agency personnel administration. 

b. The State Personnel Director shall have the authority to take 
appropriate corrective actions including adjusting employee sal- 
aries and changing employee classifications that are not in 
compliance with policy or standards and to suspend decentrali- 
zation agreements for agency noncompliance with the required 
personnel administration standards. 

The policies and rules of the Commission shall not limit the power of any 
elected or appointed department head, in the department head’s discretion and 
upon the department head’s determination that it is in the best interest of the 
Department, to transfer, demote, or separate a State employee who is not a 
career State employee as defined by this Chapter. (1965, c. 640, s. 2; 1971, c. 
D244 ys 141975 )%c.1667 -ss6, 71977, cr 2sorel, cuseGessu ia li 20 goss 
C617 8s. .2, 3-0) 791.6, 50(b): 1985 (Reg. Sesss, 1986) ic. 0285s GROG (ace 
sy 2-vewo20ess. I-37 1991Se~05,.s2 ee 854526. 150) 6 sie LOONIE Reoe seca 
1992) wep994s.-2 1993" 61388) ce 22c, 022s. 10; 1995 eC elk see Oo geo 
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Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 28.11(f), provides: 
“Notwithstanding G.S. 126-4(10), or any other 
provisions of law to the contrary, the Depart- 
ment shall develop an incentive pay pilot pro- 
gram for employees of the Project Development 
and Environmental Analysis branch. This pro- 
gram shall utilize incentive pay as a means to 
recognize and reward increased efficiency and 
productivity, and such payments shall be based 
on quantifiable measures. The Department 
shall report to the Joint Legislative Transpor- 
tation Oversight Committee on the incentive 
pay pilot program no later than March 30, 
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2006. This provision does not authorize the 
implementation of an incentive pay program.” 
Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Legal Periodicals. — For survey of 1976 
case law dealing with administrative law, see 
56 N.C.L. Rev. 898 (1977). 

For a survey of 1977 law on employment 
regulation, see 56 N.C.L. Rev. 854 (1978). 
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CASE NOTES 


Powers. — The legislature has delegated, to 
the extent of the commission’s statutory pow- 
ers, its own legislative powers over the State’s 
personnel system. Therefore, rules and policies 
made pursuant to the commission’s statutory 
authority have the effect of law. North Carolina 
Dep't of Justice v. Faker, 90 N.C. App. 30, 367 
Sil 2d 392, cert. denied, 322 N.C. 836, 371 
S.E.2d 279 (1988). 

Legislative Intent. — The particularized 
exclusion of certain Department of Correction 
employees from the provisions of this Chapter 
plainly indicates the General Assembly’s intent 
that the act’s provisions for appeals of employ- 
ment grievances apply to those not so excluded. 
Batten v. North Carolina Dep’t of Cor., 326 N.C. 
338, 389 S.E.2d 35 (1990), overruled on other 
grounds, Empire Power Co. v. North Carolina 
Dep't of Env’t, Health & Natural Resources, 
337 N.C. 569, 447 S.E.2d 168 (1994). 

The General Assembly only intended to give 
the Commission the jurisdiction to resolve, 
through the appeal and contested case hearing 
process, those issues which are specifically de- 
fined as contested case issues in Chapter 126. 
Dunn v. North Carolina Dep’t of Human Re- 
sources, 124 N.C. App. 158, 476 S.E.2d 383 
(1996). 

Department of Correction Employee 
Held Not Barred from Appeal Procedures 
of Chapter 150B. — A permanent employee in 
a non-policymaking, non-academic position in 
the Department of Correction was not barred 
from the appeal procedures of the Administra- 
tive Procedure Act, Chapter 150B, by that Act’s 
general exclusion of his department from its 
provisions. Batten v. North Carolina Dep’t of 
Cor., 326 N.C. 338, 389 S.E.2d 35 (1990), over- 
ruled on other grounds, Empire Power Co. v. 
North Carolina Dep’t of Env’t, Health & Natu- 
ral Resources, 337 N.C. 569, 447 S.E.2d 168 
(1994). 

Most Qualified Applicant. — This section 
did not confer petitioner with specific grounds 
for appeal on the issue of whether the most 
qualified applicant was chosen. Dunn v. North 
Carolina Dep’t of Human Resources, 124 N.C. 
App. 158, 476 S.E.2d 383 (1996). 

G.S. 126-37(a) allows Commission to or- 
der reinstatement of employee and direct 
other suitable relief, whenever it deems it 
necessary to correct the failure of a department 
or agency to follow policies or rules promul- 
gated pursuant to G.S. 126-4. North Carolina 
Dep’t of Justice v. Faker, 90 N.C. App. 30, 367 
S.He2d 392. cert. denied,322, N.C. 7836, 371 
S.E.2d 279 (1988). 

To serve purpose of Chapter 126, rules 
and policies made pursuant to this section 
must be enforced. North Carolina Dep't of 
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Justice v. Faker, 90 N.C. App. 30, 367 S.E.2d 
392, cert. denied; 322) N.C. 836, 371 'S.E.2d 279 
(1988). 

Enforcement of Contracts Made in Vio- 
lation of Valid Rules. — The purpose of this 
Chapter and thus public policy would be frus- 
trated by enforcement of contracts made in 
violation of the valid rules established pursu- 
ant to subdivision (3). Bean v. Taylor, 408 F. 
Supp. 614 (M.D.N.C. 1976), aff'd, 534 F.2d 328 
(4th Cir. 1976). 

If the State Personnel Commission or its 
officers had the power to enter into an enforce- 
able contract with one not qualified under the 
rules contemplated by this section, this Chap- 
ter would be meaningless. Bean v. Taylor, 408 F. 
Supp. 614 (M.D.N.C. 1976), aff'd, 5384 F.2d 328 
(4th Cir. 19776). 

Alteration of Approved Policies. — Since 
the Governor must approve policies established 
by the Commission under this statute, the 
Commission does not have the power to alter 
such policies by ad hoc decision in each case; 
the Commission must follow the policy which 
has been set and as it was approved by the 
Governor. Reed v. Byrd, 41 N.C. App. 625, 255 
S.E.2d 606 (1979). 

Property Interest in Employment. — An 
employee who is subject to the State Personnel 
Act and who holds a “trainee” appointment as 
defined by the North Carolina Administrative 
Code does not have a property interest in her 
continued employment which is protected by 
the due process clause of U.S. Const., Amend. 
XIV. Yow v. Alexander County Dep’t of Social 
Servs., 70 N.C. App. 174, 319 S.E.2d 626, cert. 
denied, 312 N.C. 625, 323 S.E.2d 927 (1984). 

Discretion of Personnel Commission to 
Award Back Pay and Benefits. — Where a 
permanent State employee is dismissed for 
performance of duty reasons, without sufficient 
warnings as required by G.S. 126-35, upon 
reinstating the employee the decision whether 
or not to award back pay and benefits is within 
the sound discretion of the Personnel Commis- 
sion. Jones v. Department of Human Resources, 
300 N.C. 687, 268 S.E.2d 500 (1980). 

The State Personnel Commission is granted 
the authority to promulgate regulations re- 
garding the award of attorneys’ fees under 
subdivision (11). Fearrington v. University of 
NEC 2) 26.N C7App. 1/4, 48 (i be 2d Oo Loo) 

Court Could Not Order Back Pay. — 
Where the record of petitioner’s grievance pro- 
ceedings did not include any back pay findings 
by the State Personnel Commission, given the 
authority of the Commission over back pay, the 
absence of record findings, and the superior 
court’s lack of fact-finding authority in appeals 
from employee grievances, the superior court 
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could not enter an order awarding back pay in 
a specific amount. Harding v. North Carolina 
Dep't of Cor., 334 N.C. 414, 432 §.E.2d 298 
(1993), overruled on other grounds, Empire 
Power Co. v. North Carolina Dep't of Env’, 
Health & Natural Resources, 337 N.C. 569, 447 
S.E.2d 768 (1994). 

State Personnel Commission abused its 
discretion and lacked careful and impartial 
decisionmaking when it passed over personnel 
office employee and filled a vacant position with 
an applicant who did not meet state qualifica- 
tions for the position and who had filed her 
application and had been effectively offered the 
job a month before it was posted. Joyce v. 
Winston-Salem State Univ., 91 N.C. App. 153, 
370 S.E.2d 866, cert. denied, 323 N.C. 476, 373 
S.E.2d 862 (1988). 

Retention of Employees in Abolished Po- 
sitions. — Because retention of employees in 
abolished positions is clearly a personnel mat- 
ter affecting the separation of employees, under 
subdivision (7a), the State Personnel Commis- 
sion has authority to issue a policy thereon and 
to require the Department of Justice to follow 
it. North Carolina Dep’t of Justice v. Eaker, 90 
N.C. App. 30, 367 S.E.2d 392, cert. denied, 322 
N.C. 836, 371 $.E.2d 279 (1988). 

Plaintiff whose position was abolished and 
employment terminated did not have to show 
prejudice once he carried his burden of showing 
that the Department of Justice failed to follow 
the State Personnel Commission’s policies. 
North Carolina Dep’t of Justice v. Eaker, 90 
N.C. App. 30, 367 S.E.2d 392, cert. denied, 322 
N.C. 836, 371 S.E.2d 279 (1988). 

Burden to Show Department or Agency 
Followed Personnel Commission’s Proce- 
dures. — Neither Chapter 126 nor the Admin- 
istrative Procedure Act indicates that the bur- 
den is shifted to the department or agency to 
show that it followed the Personnel Commis- 
sion’s rules, policies, or procedures. North Caro- 
lina Dep’t of Justice v. Eaker, 90 N.C. App. 30, 
367 S.E.2d 392, cert. denied, 322 N.C. 836, 371 
S.E.2d 279 (1988). 

Dismissals. — Just cause for dismissal has 
been divided into two basic categories—unsat- 
isfactory job performance and personal conduct 
(misconduct) detrimental to State service. 
Amanini v. N.C. Dep’t of Human Resources, 114 
N.C. App. 668, 443 S.E.2d 114 (1994). 

The distinction between the categories of 
“just cause” as set forth in the State Personnel 
Manual provides an applicable test for deter- 
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mining whether a dismissal is for a “good or 
adequate reason having basis in fact” under 
particular circumstances. Amanini v. N.C. 
Dep’t of Human Resources, 114 N.C. App. 668, 
443 §.H.2d 114 (1994). 

Attorney Fees. — Upon appeal of the Com- 
mission’s decision not to award attorney’s fees 
under subsection (11) of this section, G.S. 
126-41 constrains the Superior Court to reverse 
or modify the Commission’s order only if it is 
deemed unreasonable or inadequate. Morgan v. 
North Carolina DOT, 124 N.C. App. 180, 476 
S.E.2d 431 (1996). 

Since the Commission had statutory author- 
ity to award attorney’s fees only in cases involv- 
ing discrimination, reinstatement or back pay, 
the Commission properly denied an award of 
attorney’s fees to petitioners. Morgan v. North 
Carolina DOT, 124 N.C. App. 180, 476 S.E.2d 
431 (1996). 

Applied in Grissom v. North Carolina Dep’t 
of Revenue, 28 N.C. App. 277, 220 S.E.2d 872 
(1976); Dyer v. Bradshaw, 54 N.C. App. 136, 282 
S.E.2d 548 (1981); Bishop v. North Carolina 
Dep't of Human Resources, 100 N.C. App. 175, 
394 S.E.2d 702 (1990); Hodge v. North Carolina 
DOT, 137 N.C. App. 247, 528 S.E.2d 22, 2000 
N.C. App. LEXIS 334 (2000). 

Cited in Stevenson v. North Carolina Dep’t 
of Ins., 31 N.C. App. 299, 229 S.E.2d 209 (1976); 
Williams v. Greene, 36 N.C. App. 80, 243 S.E.2d 
156 (1978); Fracaro v. Priddy, 514 F. Supp. 191 
(M.D.N.C. 1981); Gibbs v. Department of Hu- 
man Resources, 77 N.C. App. 606, 335 S.E.2d 
924 (1985); Leiphart v. North Carolina School of 
Arts, 80 N.C. App. 339, 342 S.E.2d 914 (1986); 
Cauthen v. North Carolina Dep’t of Human 
Resources, 112 N.C. App. 238, 485 S.E.2d 81 
(1993); North Carolina Dep’t of Cors. v. Hard- 
ing, 120 N.CoApp. 451 462s. 2d G(algen 
North Carolina Dep’t of Cors. v. Myers, 120 
N.C. App. 487, 462 S.E.2d 824 (1995); Walker v. 
North Carolina Coastal Resources Comm’n, 
124 N.C. App. 1, 476 S.E.2d 138 (1996), cert. 
denied, 346 N.C. 185, 486 S.E.2d 220 (1997); 
Employment Sec. Comm’n v. Peace, 128 N.C. 
App. 1, 493 S.E.2d 466 (1997), aff’d, 349 N.C. 
315, 507 S.E.2d 272 (1998); Buser v. Southern 
Food Serv., 73 F. Supp. 2d 556 (M.D.N.C. 1999); 
Pittman v. N.C. Dep’t of Health & Human 
Servs., 155 N.C. App. 268, 573 S.E.2d 628, 2002 
N.C. App. LEXIS 1579 (2002); McIntyre v. 
Forsyth County Dep’t of Soc. Servs., 162 N.C. 
App. 94, 589 S.E.2d 745, 2004 N.C. App. LEXIS 
52 (2004), ‘cert: "denied, 358 N-C. S77 age 
S.E.2d 136 (2004). 


OPINIONS OF ATTORNEY GENERAL 


The purpose of Chapter 126 and thus 
public policy would be frustrated by en- 


forcement of contracts made in violation 
of the valid rules established pursuant to sub- 
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section (3) of this section. This frustration of 
public policy would require nonenforcement of 
any such contract. See opinion of Attorney 
General to Mr. Richard V. Lee, State Personnel 
Director, 57 N.C.A.G. 66 (1987). 

Employment Offer Without Final Ap- 
proval Not An Enforceable Contract. — A 
written or verbal offer of employment by a state 
agency or university, with a specific salary 
amount and witout the final approval of the 
State Personnel Director, does not create a 
legally enforceable contract. See opinion of At- 
torney General to Mr. Richard V. Lee, State 
Personnel Director, 57 N.C.A.G. 66 (1987). 

A written or verbal offer of employment by a 
state agency or university, with a specific salary 
amount which violates applicable personnel 
policies and administrative rules and without 
the final approval of the State Personnel Direc- 
tor, does not create a legally enforceable con- 
tract. See opinion of Attorney General to Mr. 
Richard V. Lee, State Personnel Director, 57 
N.C.A.G. 66 (1987). 

The position, authority or apparent au- 
thority of the person making the offer of 
employment has no impact on whether 
the offer constitutes a legally enforceable 
contract. See opinion of Attorney General to 
Mr. Richard V. Lee, State Personnel Director, 
57 N.C.A.G. 66 (1987). 

Employment Offer Rescinded for Being 
in Violation of Personnel Policies and 
Rules Creates No Agency Liability. — 
There is no liability of the agency if an offer of 
employment is made by a state agency or uni- 
versity, with a specific salary amount which 
violated applicable personnel policies and ad- 
ministrative rules, and later rescinded as being 
in violation of applicable personnel policies and 
rules. See opinion of Attorney General to Mr. 
Richard V. Lee, State Personnel Director, 57 
N.C.A.G. 66 (1987). 

There is no liability of the Office of State 
Personnel if it refuses to process a hiring 
decision which violated State Personnel 
Commission policy. See opinion of Attorney 
General to Mr. Richard V. Lee, State Personnel 
Director, 57 N.C.A.G. 66 (1987). 

The State Personnel Commission has 
the statutory authority, under this section 
and G.S. 126-82, to promulgate a rule re- 
garding the application of a veteran’s 
preference in the form of an additional ten 
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points to be awarded where a numerically 
scored examination is used as part of the selec- 
tion process. See opinion of Attorney General to 
Mr. Ronald Penny, State Personnel Director, 
Office of State Personnel, 1998 N.C.A.G. 10 
(2/12/98). 

Liability of Person Who Makes Employ- 
ment Offer. — It is unlikely that any liability 
would attach to the person who made an em- 
ployment offer that is in violation of applicable 
personnel policies and rules, but it might de- 
pend on the nature of the person’s position and 
the circumstances surrounding the offer. See 
opinion of Attorney General to Mr. Richard V. 
Lee, State Personnel Director, 57 N.C.A.G. 66 
(1987). 

In determining whether attorneys’ fees 
are allowable in a proceeding brought by an 
employee, a former employee or an applicant 
for employment, the State Personnel Commis- 
sion should apply statutory changes in circum- 
stances in which attorneys’ fees may be 
awarded according to the date the cause of 
action arose. See opinion of Attorney General to 
Mr. Harold H. Webb, Director, Office of State 
Personnel, 47 N.C.A.G. 39 (1977). 

Specific Statutory Language Required 
to Exempt Agency. — Once an individual is 
entitled to priority employment rights within 
the State Personnel System, only specific stat- 
utory language will be sufficient to eliminate 
any agency from making a vacancy available to 
the individual. See opinion of Attorney General 
to Mr. Brent Lane, Executive Director, N.C. 
Technological Development Authority, 59 
N.GC.A.G. 31 (1989). 

Entitlement to Reemployment. — When 
it has been determined either judicially or by 
the State Personnel Commission that a person 
is entitled to reemployment rights and a posi- 
tion becomes open within State government for 
which that person is qualified, the person must 
be offered that position. See opinion of Attorney 
General to Mr. Brent Lane, Executive Director, 
N.C. Technological Development Authority, 59 
N.G.A.G,. 31 (1989) 

State employee subject to State Person- 
nel Act may be denied performance pay 
increase solely on grounds that he is al- 
ready at maximum rate of salary range for 
his pay grade. See opinion of Attorney General 
to Mr. Joseph E. Johnson, Senator, 14th Sena- 
torial District, 60 N.C.A.G. 19 (4/24/90). 


may recommend final 


(a) The State Personnel Commission (“Commission”) may make a final 
agency decision in a contested case brought under Article 3 of Chapter 150B of 
the General Statutes upon the recommendation of a panel of its members 


appointed by the Chair. 
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(b) For contested case purposes, the Chair of the Commission may appoint 
panels of four members, with three panelists constituting a quorum of the 
panel. The Chair shall make every effort to provide that each category of 
Commission membership enumerated in G.S. 126-2(b) shall be represented on 
the appointed panels. 

(c) When a panel hears and makes a recommendation in a contested case, 
that recommendation shall then be referred to the full Commission. Upon 
referral, the full Commission may either: 

(1) Accept the recommendation of the panel and incorporate the panel’s 
recommendation as the Commission’s final decision; or 

(2) Reject the recommendation of the panel and make a final decision 
upon consideration by the full Commission. (1998-181, s. 2.) 


Editor’s Note. — Session Laws 1998-181,s. Session Laws 1998-181. These appointments 
8 provides that this section shall not be effec- were made. 
tive until appointments are made in accordance Legal Periodicals. — See legislative sur- 
with G.S. 126-2(b), as amended by s. l(a) of vey, 21 Campbell L. Rev. 323 (1999). 


CASE NOTES 


Cited in N.C. Dep't of Env’t & Natural Res. v. 
Carroll, 358 N.C. 649, 599 S.E.2d 888, 2004 
N.C. LEXIS 909 (2004). 


§ 126-5. Employees subject to Chapter; exemptions. 


(a) The provisions of this Chapter shall apply to: 

(1) All State employees not herein exempt, and 

(2) All employees of the following local entities: 

a. Area mental health, developmental disabilities, and substance 
abuse authorities. 

b. Local social services departments. 

c. County health departments and district health departments. 

d. Local emergency management agencies that receive federal grant- 
in-aid funds. 

An employee of a consolidated county human services agency created 

pursuant to G.S. 153A-77(b) is not considered an employee of an 

entity listed in this subdivision. 

(3) County employees not included under subdivision (2) of this subsec- 
tion as the several boards of county commissioners may from time to 
time determine. 

(b) As used in this section: 

(1) “Exempt position” means an exempt managerial position or an exempt 
policymaking position. 

(2) “Exempt managerial position” means a position delegated with signif- 
icant managerial or programmatic responsibility that is essential to 
the successful operation of a State department, agency, or division, so 
that the application of G.S. 126-35 to an employee in the position 
would cause undue disruption to the operations of the agency, depart- 
ment, institution, or division. 

(3) “Exempt policymaking position” means a position delegated with the 
authority to impose the final decision as to a settled course of action to 
be followed within a department, agency, or division, so that a loyalty 
to the Governor or other elected department head in their respective 
offices is reasonably necessary to implement the policies of their 
offices. The term shall not include personnel professionals. 
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(4) “Personnel professional” means any employee in a State department, 
agency, institution, or division whose primary job duties involve 
administrative personnel and human resources functions for that 
State department, agency, institution, or division. 

(c) Except as to the policies, rules, and plans established by the Commission 
pursuant to G.S. 126-4(1), 126-4(2), 126-4(3), 126-4(4), 126-4(5), 126-4(6), and 
126-7, and except as to the provisions of Articles 6 and 7 of this Chapter, the 
provisions of this Chapter shall not apply to: 

(1) fs nee employee who is not a career State employee as defined by this 

apter. 

(2) One confidential assistant and two confidential secretaries for each 
elected or appointed department head and one confidential secretary 
for each chief deputy or chief administrative assistant. 

(3) Employees in exempt policymaking positions designated pursuant to 
G.S. 126-5(d). 

(4) The chief deputy or chief administrative assistant to the head of each 
State department who is designated either by statute or by the 
department head to act for and perform all of the duties of such 
department head during his absence or incapacity. 

(cl) Except as to the provisions of Articles 6 and 7 of this Chapter, the 
provisions of this Chapter shall not apply to: 

(1) Constitutional officers of the State. 

(2) Officers and employees of the Judicial Department. 

(3) Officers and employees of the General Assembly. 

(4) Members of boards, committees, commissions, councils, and advisory 
councils compensated on a per diem basis. 

(5) Officials or employees whose salaries are fixed by the General Assem- 
bly, or by the Governor, or by the Governor and Council of State, or by 
the Governor subject to the approval of the Council of State. 

(6) Employees of the Office of the Governor that the Governor, at any 
time, in the Governor’s discretion, exempts from the application of the 
provisions of this Chapter by means of a letter to the State Personnel 
Director designating these employees. 

(7) Employees of the Office of the Lieutenant Governor, that the Lieuten- 
ant Governor, at any time, in the Lieutenant Governor’s discretion, 
exempts from the application of the provisions of this Chapter by 
means of a letter to the State Personnel Director designating these 
employees. 

(8) Instructional and research staff, physicians, and dentists of The 
University of North Carolina. 

(9) Employees whose salaries are fixed under the authority vested in the 
Board of Governors of The University of North Carolina by the 
provisions of G.S. 116-11(4), 116-11(5), and 116-14. 

(10) Repealed by Session Laws 1991, c. 84, s. 1. 

(11) North Carolina School of Science and Mathematics’ employees whose 
salaries are fixed in accordance with the provisions of G.S. 116- 
235(c)(1) and G.S. 116-235(c)(2). 

(12), (13) Repealed by Session Laws 2001-474, s. 15, effective November 29, 
2001. 

(14) Employees of the North Carolina State Ports Authority. 

(15) Employees of the North Carolina Global TransPark Authority. 

(16) The executive director and one associate director of the North 
Carolina Center for Nursing established under Article 9F of Chapter 
90 of the General Statutes. 

(17) Repealed by Session Laws 2004-129, s. 37, effective July 1, 2004. 

(18) Employees of the Tobacco Trust Fund Commission established in 
Article 75 of Chapter 143 of the General Statutes. 
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(19) Employees of the Health and Wellness Trust Fund Commission 
established in Article 21 of Chapter 130A of the General Statutes. 

(20) Employees of the North Carolina Rural Redevelopment Authority 
created in Part 2D of Article 10 of Chapter 143B of the General 
Statutes. 

(21) Employees of the Clean Water Management Trust Fund. 

(22) Employees of the North Carolina Turnpike Authority. 

(23) The Executive Administrator and the Deputy Executive Administra- 
tor of the Teachers’ and State Employees’ Comprehensive Major 
Medical Plan. 

(24) Employees of the Teachers’ and State Employees’ Comprehensive 
Major Medical Plan as designated by law or by the Executive 
Administrator of the Plan. 

(25) The North Carolina State Lottery Director and employees of the 
North Carolina State Lottery. 

(c2) The provisions of this Chapter shall not apply to: 

(1) Public school superintendents, principals, teachers, and other public 
school employees. 

(2) Recodified as G.S. 126-5(c)(4) by Session Laws 1985 (Regular Session, 
1986), c. 1014, s. 41. 

(3) Employees of community colleges whose salaries are fixed in accor- 
dance with the provisions of G.S. 115D-5 and G.S. 115D-20, and 
employees of the Community Colleges System Office whose salaries 
are fixed by the State Board of Community Colleges in accordance 
with the provisions of G.S. 115D-3. 

(c3) Except as to the policies, rules, and plans established by the Commis- 
sion pursuant to G.S. 126-4(5) and the provisions of Article 6 of this Chapter, 
the provisions of this Chapter shall not apply to: Teaching and related 
educational classes of employees of the Department of Correction, the Depart- 
ment of Health and Human Services, and any other State department, agency 
or institution, whose salaries shall be set in the same manner as set for 
corresponding public school employees in accordance with Chapter 115C of the 
General Statutes. 

(c4) Repealed by Session Laws 1993, c. 321, s. 145(b). 

(c5) Notwithstanding any other provision of this Chapter, Article 14 of this 
Chapter shall apply to all State employees, public school employees, and 
community college employees. 

(c6) Article 15 of this Chapter shall apply to all State employees, public 
school employees, and community college employees. 

(c7) Except as to the policies, rules, and plans established by the Commis- 
sion pursuant to G.S. 126-4(1), 126-4(2), 126-4(3), 126-4(4), 126-4(5), 126-4(6), 
126-7, 126-14.3, and except as to the provisions of G.S. 126-14.2, GS. 
126-34.1(a)(2), and Articles 6 and 7 of this Chapter, the provisions of this 
Chapter shall not apply to exempt managerial positions. 

(c8) Except as to the provisions of Articles 5, 6, 7, and 14 of this Chapter, the 
provisions of this Chapter shall not apply to: 

(1) Employees of the University of North Carolina Health Care System. 

(2) Employees of the University of North Carolina Hospitals at Chapel 
Hill, as may be provided pursuant to G.S. 116-37(a)(4). 

(3) Employees of the clinical patient care programs of the School of 
Medicine of the University of North Carolina at Chapel Hill as may be 
provided pursuant to G.S. 116-37(a)(4). 

(4) Employees of the Medical Faculty Practice Plan, a division of the 
School of Medicine of East Carolina University. 

(d)(1) Exempt Positions in Cabinet Department. — The Governor may 

designate a total of 100 exempt policymaking positions throughout 
the following departments: 
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. Department of Administration; 

. Department of Commerce; 

Department of Correction; 

Department of Crime Control and Public Safety; 

Department of Cultural Resources; 

Department of Health and Human Services; 

. Department of Environment and Natural Resources; 

. Department of Revenue; 

Department of Transportation; and 

Department of Juvenile Justice and Delinquency Prevention. 

The Governor may designate exempt managerial positions in a 
number up to one percent (1%) of the total number of full-time 
positions in each cabinet department listed above in this sub-subdi- 
vision, not to exceed 30 positions in each department. Notwithstand- 
ing the provisions of this subdivision, or the other requirements of this 
subsection, the Governor may at any time increase by five the number 
of exempt policymaking positions at the Department of Health and 
Human Services, but at no time shall the total number of exempt 
policymaking positions exceed 105. The Governor shall notify the 
General Assembly and the State Personnel Director of the additional 
positions designated hereunder. 


a AG: Go: GLa oe 


(2) Exempt Positions in Council of State Departments and Offices. — The 


Secretary of State, the Auditor, the Treasurer, the Attorney General, 
the Commissioner of Agriculture, the Commissioner of Insurance, and 
the Labor Commissioner may designate exempt positions. The State 
Board of Education may designate exempt positions in the Depart- 
ment of Public Instruction. The number of exempt policymaking 
positions in each department headed by an elected department head 
listed above in this sub-subdivision shall be limited to 20 exempt 
policymaking positions or one percent (1%) of the total number of 
full-time positions in the department, whichever is greater. The 
number of exempt managerial positions shall be limited to 20 posi- 
tions or one percent (1%) of the total number of full-time positions in 
the department, whichever is greater. 


(2a) Designation of Additional Positions. — The Governor, elected depart- 


ment head, or State Board of Education may request that additional 
positions be designated as exempt. The request shall be made by 
sending a list of exempt positions that exceed the limit imposed by 
this subsection to the Speaker of the North Carolina House of 
Representatives and the President of the North Carolina Senate. A 
copy of the list also shall be sent to the State Personnel Director. The 
General Assembly may authorize all, or part of, the additional 
positions to be designated as exempt positions. If the General Assem- 
bly is in session when the list is submitted and does not act within 30 
days after the list is submitted, the list shall be deemed approved by 
the General Assembly, and the positions shall be designated as 
exempt positions. If the General Assembly is not in session when the 
list is submitted, the 30-day period shall not begin to run until the 
next date that the General Assembly convenes or reconvenes, other 
than for a special session called for a specific purpose not involving the 
approval of the list of additional positions to be designated as exempt 
positions; the policymaking positions shall not be designated as 
exempt during the interim. 


(3) Letter. — These positions shall be designated in a letter to the State 


Personnel Director, the Speaker of the House of Representatives, and 
the President of the Senate by May 1 of the year in which the oath of 
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office is administered to each Governor unless the provisions of 
subsection (d)(4) apply. 

(4) Vacancies. — In the event of a vacancy in the Office of Governor or in 
the office of a member of the Council of State, the person who succeeds 
to or is appointed or elected to fill the unexpired term shall make such 
designations in a letter to the State Personnel Director, the Speaker of 
the House of Representatives, and the President of the Senate within 
120 days after the oath of office is administered to that person. In the 
event of a vacancy in the Office of Governor, the State Board of 
Education shall make these designations in a letter to the State 
Personnel Director, the Speaker of the House of Representatives, and 
the President of the Senate within 120 days after the oath of office is 
administered to the Governor. 

(5) Creation, Transfer, or Reorganization. — The Governor, elected de- 
partment head, or State Board of Education may designate as exempt 
a position that is created or transferred to a different department, or 
is located in a department in which reorganization has occurred, after 
May 1 of the year in which the oath of office is administered to the 
Governor. The designation must be made in a letter to the State 
Personnel Director, the Speaker of the North Carolina House of 
Representatives, and the President of the North Carolina Senate 
within 120 days after such position is created, transferred, or in which 
reorganization has occurred. 

(6) Reversal. — Subsequent to the designation of a position as an exempt 
position as hereinabove provided, the status of the position may be 
reversed and made subject to the provisions of this Chapter by the 
Governor, by an elected department head, or by the State Board of 
Education in a letter to the State Personnel Director, the Speaker of 
the North Carolina House of Representatives, and the President of the 
North Carolina Senate. 

(7) Hearing Officers. — Except as otherwise specifically provided by this 
section, no employee, by whatever title, whose primary duties include 
the power to conduct hearings, take evidence, and enter a decision 
based on findings of fact and conclusions of law based on statutes and 
legal precedents shall be designated as exempt. This subdivision shall 
apply beginning July 1, 1985, and no list submitted after that date 
shall designate as exempt any employee described in this subdivision. 

(e) An exempt employee may be transferred, demoted, or separated from his 
or her position by the department head authorized to designate the exempt 
position except: 

(1) When an employee who has the minimum service requirements 
described in subsection (c)(1) above but less than 10 years of cumu- 
lative service in subject positions prior to placement in an exempt 
position is removed from an exempt position, for reasons other than 
just cause, the employee shall have priority to any position that 
becomes available for which the employee is qualified, according to 
rules and regulations regulating and defining priority as promulgated 
by the State Personnel Commission; or 

(2) When an employee who has 10 years or more cumulative service, 
including the immediately preceding 12 months, in subject positions 
prior to placement in an exempt position is removed from an exempt 
position, for reasons other than just cause, the employee shall be 
reassigned to a subject position within the same department or 
agency, or if necessary within another agency, and within a 35 mile 
radius of the exempt position, at the same grade and salary, including 
all across-the-board increases since placement in the position desig- 
nated as exempt, as his most recent subject position. 


60 


§126-5 ART. 1. PERSONNEL SYSTEM ESTABLISHED §126-5 


(f) A department head is authorized to use existing budgeted positions 
within his department in order to carry out the provisions of subsection (e) of 
this section. If it is necessary to meet the requirements of subsection (e) of this 
section, a department head may use salary reserve funds authorized for his 
department. 

(g) No employee shall be placed in an exempt position without 10 working 
days prior written notification that such position is so designated. A person 
applying for a position that is designated as exempt must be notified in writing 
at the time he makes the application that the position is designated as exempt. 

(h) In case of dispute as to whether an employee is subject to the provisions 
of this Chapter, the dispute shall be resolved as provided in Article 3 of Chapter 
PeuimlIG.c040.s.2; L9G/..c, 24.6, 20vecw1 0384114821969, 62982419 7iec: 
Meee BLOtouc. 476s, 143: 1975, c. 667, $8809; 1977, c. 866,-ss. 2-5; 1979, 
PeMocssmcamloy.s740; 1983 ccr717, 8. 413¢, 8677s: 2; 1985, ¢,.589,.5. 387 c-617, 
erie, (a1, 5 206(c); 1985 (Reg. Sess., 1986), c. 955, s. 43; c. 1014, ss. 41, 235; 
fete ee LOG 1. C320, Ss. 4%C7a90, S. 1c. S09) Sc? 6500, S. 19: 1987 (Reg. 
ee loo) C064, 605. hugo. 165, 8.9; Ci Za0nsnd, C. 404: C. (21s, 21ol6o): 
el See els) kO91,. COD ysaa. Cc. 04,68. 1i22¢1304.-8, 3c. 1/495, 4° 1991 (Reg. 
ee 2 CaO Usa) Cd00.s. G081993.c0140. 8. lacua21e ss 145(b)yc, 553, 
Goma 0m4041995) (Neo. sess. 1994) 1c. 77 77s.4(2); 1995,.c) 141, ss. 3, 5;.c. 393, 
s. 1; 1995 (Reg. Sess., 1996), c. 690, s. 15; 1997-4438, ss. 11A.118(a), 11A.119(a), 
222(b)eel997-520,s. 8; 1998-212, s. 11.8(0b); 1999-84, s: 21; 1999-253, s. 1; 
1999-434, s. 25; 2000-137, s. 4(nn); 2000-147, s. 4; 2000-148, s. 3; 2001-92, s. 2; 
2001-424, s. 32.16(a); 2001-474, s. 15; 2001-487, ss. 21(d), 30(a), (b); 2002-126, 
oe e200 2-oo,'s.4°- 20045124" Ss, 31.27(b):; 2004-129, s. 37; 2005-276, s: 
29.34(b); 2005-344, s. 9.) 


Editor’s Note. — Subsection (c6), as added departmental policies, plans, and rules. All 
by Session Laws 1997-520, s. 8, was redesig- professional and supervisory employees in pol- 
nated as subsection (c7) at the direction of the icy and management positions within the Office 
Revisor of Statutes. of Policy and Planning are exempt from Chap- 

Session Laws 2000-147, s. 8(a)-(c), provides: ter 126 of the General Statutes except for 
“(a) Interpretation of Act. — The foregoing Articles 6, 7, and 14 of that Chapter. Exempt 
sections of this act provide an additional and positions within the Office of Policy and Plan- 
alternative method for the doing of the things ning shall not count toward the exempt position 
authorized by the act, are supplemental and totals authorized by G.S. 126-5(d)(1).” 
additional to powers conferred by other laws, Session Laws 2001-424, s. 1.2, provides: 
and do not derogate any powers now existing. “This act shall be known as the ‘Current Oper- 

“(b) References in this act to specific sections ations and Capital Improvements Appropria- 
or Chapters of the General Statutes are in-_ tions Act of 2001.” 
tended to be references to those sections or Session Laws 2001-424, s. 36.3, provides: 
Chapters as amended and as they may be “Except for statutory changes or other provi- 
amended from time to time by the General _ sions that clearly indicate an intention to have 
Assembly. effects beyond the 2001-2003 fiscal biennium, 

“(c) This act, being necessary for the health the textual provisions of this act apply only to 
and welfare of the people of the State, shall be funds appropriated for, and activities occurring 


hberally construed to effect its purposes.” during, the 2001-2003 fiscal biennium.” 
Session Laws 2000-147, s. 8(d), contains a Session Laws 2001-424, s. 36.5, is a sever- 
severability clause. ability clause. 


Session Laws 2001-424, s. 21.14(b), as Subdivision (c1)(20) was enacted as subdivi- 
amended by 2001-487, s. 110, provides: “Under _ sion (c1)(18) by Session Laws 2000-148, s. 3, 
the direction of the Secretary of Health and and redesignated as subdivision (c1)(20) at the 
Human Services, the Director of the Office of direction of the Revisor of Statutes. 

Policy and Planning shall have the authority to Subdivision (c1)(21), as added by Session 
direct Divisions, offices, and programs within Laws 2002-133, s. 4, was renumbered as subdi- 
the Department to conduct periodic reviews of vision (c1)(22) at the direction of the Revisor of 
policies, plans, and rules and shall advise the Statutes. 

Secretary when it is determined to be appropri- Alcohol Law Enforcement Agents Sub- 
ate or necessary to modify, amend, and repeal ject to State Personnel Act. — Session Laws 
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2003-284, s. 17.6, provides: “The Department of 
Crime Control and Public Safety shall report to 
the Chairs of the House of Representatives and 
Senate Appropriations Committees and the 
Chairs of the House of Representatives and 
Senate Appropriations Subcommittees on Jus- 
tice and Public Safety by April 1 of each year on 
the operations and effectiveness of the National 
Guard Tarheel Challenge Program. The report 
should evaluate the program’s effectiveness as 
an intervention method for preventing juve- 
niles from becoming undisciplined or delin- 
quent. The report shall also evaluate the Pro- 
gram’s role in improving individual skills and 
employment potential for participants and 
shall include: 

“(1) The source of referrals for individuals 
participating in the Program; 

“(2) The summary of types of actions or 
offenses committed by the participants of the 
Program; 

“(3) An analysis outlining the cost of provid- 
ing services for each participant, including a 
breakdown of all expenditures related to the 
administration and operation of the Program 
and the education and treatment of the Pro- 
gram participants; 

“(4) The number of individuals who success- 
fully complete the Program; and 

“(5) The number of participants who commit 
offenses after completing the Program.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 
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Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Subdivision (c1)(24), as added by Session 
Laws 2005-344, s. 9, was redesignated as sub- 
division (c1)(25) at the direction of the Revisor 
of Statutes. 

Session Laws 2005-276, s. 29.34(c), effective 
July 1, 2005, provides: “Notwithstanding G.S. 
143-34.1, the Executive Administrator may es- 
tablish and fill up to three additional manage- 
rial, professional, or policy-making positions as 
necessary to implement the Plan and may des- 
ignate these positions as exempt from the State 
Personnel Act.” 

Session Laws 2005-344, which enacted the 
North Carolina State Lottery, in s. 14, provides: 
“Nothing in this act shall be construed to obli- 
gate the General Assembly to appropriate 
funds to implement this act.” 

Effect of Amendments. — Session Laws 
2004-124, s. 31.27(b), effective July 1, 2004, 
added subdivision (c1)(28). 

Session Laws 2004-129, s. 37, effective July 
1, 2004, repealed subdivision (c1)(17). 

Session Laws 2005-276, s. 29.34(b), effective 
July 1, 2005, added subdivision (c1)(24). 

Session Laws 2005-344, s. 9, effective July 1, 
2005, added subdivision (al1)(25). 

Legal Periodicals. — For survey of 1977 
law on employment regulation, see 56 N.C.L. 
Rev. 854 (1978). 


CASE NOTES 


Constitutional Implications. — For case 
discussing the propriety under U.S. Const., 
Amends. I and XIV, of adverse personnel ac- 
tions affecting State employees in exempt posi- 
tions following the change from the Hunt ad- 
ministration to the Martin administration, see 
Stott v. Marting. 725) Supp elo6or(H. DONC 
1989), rev'd on other grounds, 916 F.2d 134 (4th 
Cir. 1990). 

Legislative Intent. — The particularized 
exclusion of certain Department of Correction 
employees from the provisions of this chapter 
plainly indicates the General Assembly’s intent 
that the Act’s provisions for appeals of employ- 
ment grievances apply to those not so excluded. 
Batten v. North Carolina Dep’t of Cor., 326 N.C. 
338, 389 S.E.2d 35 (1990), overruled on other 
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grounds, Empire Power Co. v. North Carolina 
Dep't of Env’t, Health & Natural Resources, 
337 N.C. 569, 447 S.E.2d 168 (1994). 

The rationale for creating exempt posi- 
tions, positions exempt from the protection 
afforded by the civil service statute, was to 
allow the Governor to employ top level State 
employees on an at-will basis, and to reposition 
these employees as he felt necessary in order to 
further the agenda of the administration. Stott 
v. Haworth, 916 F.2d 134 (4th Cir. 1990). 

Discharge of Exempt Employees by Suc- 
cessor Governor. — Although the North 
Carolina State Personnel Act provides that no 
permanent employee subject thereto shall be 
discharged, suspended or reduced in pay or 
position except for just cause, the act exempts 


§126-5 


certain employees by its terms and allows the 
Governor to designate as exempt from the pro- 
visions of the act certain other policy-making or 
decision-making employees. Where plaintiffs 
having a position designated as policy-making 
or confidential by the previous Governor 
brought suit alleging that each was discharged 
from an exempt government position for the 
sole reason of political affiliation, there was a 
presumption that successor Governor’s actions 
were proper if done for political patronage rea- 
sons that require, as a qualification for the 
performance of a job, a political affiliation. Stott 
v. Haworth, 916 F.2d 134 (4th Cir. 1990). 

This section controls which employees 
are subject to Chapter 126. Conran v. New 
Bern Police Dep’t, 122 N.C. App. 116, 468 
S.E.2d 258 (1996). 

Under G.S. 126-5(c)(1) and (c1)(8), the provi- 
sions of Chapter 126, the State Personnel Act, 
did not apply to state employees who were not 
career state employees, as defined in Chapter 
126, or who were instructional and research 
staff, physicians, and dentists of the University 
of North Carolina, except for Chapter 126, 
Articles 6 and 7. Woodburn v. N.C. State Univ., 
156 N.C. App. 549, 577 S.E.2d 154, 2003 N.C. 
App. LEXIS 305 (2003), cert. denied, 357 N.C. 
470, 584 S.E.2d 296 (2003). 

G.S. 126-5 stated in particular terms which 
state employees were covered by Chapter 126, 
prohibiting employment discrimination, and 
G.S. 126-16 addressed the same subject matter 
in general terms, but G.S. 126-16 did not affir- 
matively grant a remedy to an employee who 
was not otherwise covered by Chapter 126; in 
short, G.S. 126-5 controlled which employees 
were subject to Chapter 126. Woodburn v. N.C. 
State Univ., 156 N.C. App. 549, 577 S.E.2d 154, 
2003 N.C. App. LEXIS 305 (2003), cert. denied, 
357 N.C. 470, 584 S.E.2d 296 (2003). 

When a state employee sought review of the 
termination of her employment, G.S. 126-5 
foreclosed her reliance on any of the provisions 
of the State Personnel Act, Chapter 126, be- 
cause she was exempt from the Act, was not a 
career state employee, and her position was 
classified as “instructional and research staff of 
the University of North Carolina.” Woodburn v. 
N.C. State Univ., 156 N.C. App. 549, 577 S.E.2d 
154, 2003 N.C. App. LEXIS 305 (2003), cert. 
denied, 357 N.C. 470, 584 S.E.2d 296 (2003). 

Scope of Chapter 126’s authority was set out 
in G.S. 126-5, which stated, in subdivision 
(a)(1), that the provisions of Chapter 126 ap- 
plied to all state employees not therein exempt. 
Woodburn v. N.C. State Univ., 156 N.C. App. 
549, 577 S.E.2d 154, 2003 N.C. App. LEXIS 305 
(2003), cert. denied, 357 N.C. 470, 584 S.E.2d 
296 (2003). 

Director of Highway Beautification Pro- 
gram Policymaking Exempt Position. — 
Evidence that the Director of the Highway 
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Beautification Program had authority to im- 
pose the final decision as to a settled course of 
action to be followed within the Department of 
Transportation was sufficient to designate the 
position as policymaking exempt under this 
section. Powell v. North Carolina DOT, 347 
N.C. 614, 499 S.E.2d 180 (1998). 

Chief of Internal Audit Section of De- 
partment of Transportation Not 
Policymaking Exempt Position. — Even 
though the Chief of the Internal Audit Section 
of the Department of Transportation had final 
decision-making authority within that section, 
he had no authority to impose a final decision 
as a settled course of action within the Depart- 
ment or any division thereof and thus the 
position could not properly be designated as 
policymaking exempt under this section. North 
Carolina DOT v. Hodge, 347 N.C. 602, 499 
S.E.2d 187 (1998). 

Assistant Commissioner of Motor Vehi- 
cles Policymaking Exempt Position. — The 
decision and order of the State Personnel Com- 
mission, determining that the position of Assis- 
tant Commissioner of Motor Vehicles was “ex- 
empt policymaking,” was not supported by 
substantial evidence in the record. Jordan v. 
DOT, 140 N.C. App. 771, 538 S.E.2d 623, 2000 
N.C. App. LEXIS 1272 (2000), cert denied, 353 
N.C. 376, 547 S.E.2d 412 (2001). 

Not All Local Government Employees 
Covered. — This Chapter does not establish a 
public policy that all local government employ- 
ees have the protection of a grievance proce- 
dure. With certain exceptions, this Chapter 
applies to county employees only as the “boards 
of county commissioners may from time to time 
determine.” Walter v. Vance County, 90 N.C. 
App. 636, 369 S.E.2d 631 (1988). 

The legislature did not intend for local city or 
county employees to be included in the class of 
persons protected by Chapter 126. Conran v. 
New Bern Police Dep’t, 122 N.C. App. 116, 468 
S.E.2d 258 (1996). 

The 1977 amendment clearly evinced an 
intent to change an employee’s rights from 
mere entitlement to assistance in relocation to 
entitlement to an offer of a job for which he is 
qualified once such an opening becomes avail- 
able. North Carolina Dep’t of Cor. v. Hill, 313 
NiIGs 48193295: H. 20137771985): 

Department of Correction Employee 
Held Not Barred from Appeal Procedures 
of Chapter 150B. — A permanent employee in 
a non-policymaking, non-academic position in 
the Department of Correction was not barred 
from the appeal procedures of the Administra- 
tive Procedure Act, Chapter 150B, by that Act’s 
general exclusion of his department from its 
provisions. Batten v. North Carolina Dep’t of 
Cor., 326 N.C. 338, 389 S.E.2d 35 (1990), over- 
ruled on other grounds, Empire Power Co. v. 
North Carolina Dep’t of Env’t, Health & Natu- 
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ral Resources, 337 N.C. 569, 447 S.E.2d 168 
(1994). 

Meaning of “Department Head,” in Sub- 
section (e). — The legislative intent, as to the 
meaning of the term “department head” in 
subsection (e), is the official who has executive 
and managerial authority over the department 
in which an exempt policymaking position is 
designated, including cabinet department 
heads, and while the term clearly refers to 
elected department heads, it does not refer to 
the Governor. Carrington v. Brown, 136 N.C. 
Appi554.9525.85. E:2d 230762000 Ni Cm App 
LEXIS 104 (2000). 

Authority As “Department Head” Under 
Subsection (e). — Because the chairman of 
the Employment Security Commission (KSC) 
had the authority to staff and make personnel 
decisions in the ESC, she had the authority as 
a “department head”, pursuant to subsection 
(e) of this section, to dismiss plaintiff from his 
exempt policymaking position within the ESC. 
Carrington v. Brown, 1386 N.C. App. 554, 525 
S.E.2d 230, 2000 N.C. App. LEXIS 104 (2000). 

The term “priority” in the language of 
subsection (e), providing that “such employee 
shall have priority to any position that becomes 
available for which the employee is qualified”, 
gives an affected employee the right to an 
automatic offer of a position which becomes 
available. North Carolina Dep’t of Cor. v. Hill, 
313°N. ©. 481,329 S.Hi2d°377(1985). 

In subsection (e), the phrase “such employee 
shall have priority to any position that becomes 
available for which the employee is qualified” 
means that if the employee is qualified for a job 
in state government which is available, he 
must be offered this job before it can be filled by 
anyone else, by promotion or otherwise. North 
Carolina Dep’t of Cor. v. Hill, 313 N.C. 481, 329 
SH 2d 37/7 (1985): 

Property Interest in Employment. — An 
employee who is subject to the State Personnel 
Act and who holds a “trainee” appointment as 
defined by the North Carolina Administrative 
Code does not have a property interest in her 
continued employment which is protected by 
the due process clause of the Fourteenth 
Amendment. Yow v. Alexander County Dep’t of 
Social Servs., 70 N.C. App. 174, 319 S.E.2d 626, 
cert. denied, 3129N.C.9625, 32309. EH. 2d) 927 
(1984). 

Review of Recommended Decision. — No 
statutory authority exists for the State Person- 
nel Commission to review an administrative 
law judge’s recommended decision in a case 
involving an exempt employee. Johnson v. Nat- 
ural Resources & Community Dev., 98 N.C. 
App. 334, 391 S.W.2d 48 (1990). 

Application to District Attorneys. — The 
protections of the Whistleblower Act apply to 
all state employees and authorize an action by 
a wrongfully discharged employee against em- 
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ployers who are constitutional officers, includ- 
ing district attorneys. Caudill v. Dellinger, 129 
N.G. App: 649, 501° Si: 2d) 99" (998) Frcert: 
denied, 349 N.C. 353, 517 S.E.2d 888 (1998), 
aff'd, 350 N.C. 89, 511 S.E.2d 304 (1999). 

Application to UNC Instructional Staff. 
— The Agricultural Extension Agent who was 
discharged could not establish a property right 
in his job under this act because he was part of 
the instructional staff of the UNC system and 
therefore exempt from its protections. McCal- 
lum v. North Carolina Coop. Extension Serv., 
142 N.C. App. 48, 542 S.E.2d 227, 2001 N.C. 
App. LEXIS 51 (2001), cert. denied, 353 N.C. 
ASD 5438 Ss. 2dio27 (2001) 

Assistant director of the North Carolina 
State University’s Office of Disability Services 
for Students could not seek review of the ter- 
mination of her employment through the Office 
of Administrative Hearings because, under 
G.S. .126-5(c1)(8), instructional and research 
staff of the University of North Carolina were 
specifically exempted from all provisions of the 
State Personnel Act, G.S. 126-1 et seq., except 
Chapter 126, Articles 6 and 7. Woodburn v. N.C. 
State Univ., 156 N.C. App. 549, 577 S.E.2d 154, 
2003 N.C. App. LEXIS 305 (2003), cert. denied, 
357 N.C. 470, 584 S.E.2d 296 (2003). 

Application of Veterans Preference. — 
Pursuant to G.S. 126-83, employees of the Sys- 
tem designated in subdivision (a)(2) of this 
section are expressly excluded from the Prefer- 
ence afforded by G.S. 126-80 but, if qualified 
under G.S. 128-15, are entitled to the veterans 
preference thereunder applicable to all employ- 
ees of State departments, agencies and institu- 
tions. Wright v. Blue Ridge Area Auth., 134 
N.C. App. 668, 518 S.E.2d 772, 1999 N.C. App. 
LEXIS 899 (1999), cert. denied, 351 N.C. 122, 
54105.82004 7201999). 

Former employee of a health organiza- 
tion was considered a county health de- 
partment employee under G.S. 126-5, where 
the employee was paid through the county 
payroll department as a health department 
employee, the health department’s interim di- 
rector asserted that her department was re- 
sponsible for supervising the employee, the 
employee’s termination letter was issued by the 
county health department and signed by its 
interim director, and the employee was subject 
to the county personnel policies and classified 
as a probationary employee under that policy. 
Greene v. Swain County P’ship for Health, 342 
F. Supp. 2d 442, 2004 U.S. Dist. LEXIS 20193 
(W.D.N.C. 2004). 

Employment of a trainee who was ina 
probationary period with the North Caro- 
lina Department of Revenue was not exempted 
by G.S. 126-5 from the appeals process through 
the North Carolina State Personnel Commis- 
sion; although the trainee was not a “career” 
state employee, G.S. 126-36(a) allowed the 
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Commission to review his claims derived from 
alleged discrimination on the basis of religion. 
Vanderburg v. N.C. Dep’t of Revenue, 168 N.C. 
App. 598, 608 S.E.2d 831, 2005 N.C. App. 
LEXIS 451 (20085). 

Cited in Stevenson v. North Carolina Dep’t 
of Ins., 31 N.C. App. 299, 229 S.E.2d 209 (1976); 
Employment Sec. Comm’n v. Lachman, 52 N.C. 
App. 368, 278 S.E.2d 307 (1981); Employment 
Sec. Comm’n v. Lachman, 305 N.C. 492, 290 
S.E.2d 616 (1982); Area Mental Health v. 
Speed, 69 N.C. App. 247, 317 S.E.2d 22 (1984); 
Mitchell v. Thornton, 94 N.C. App. 318, 380 
S.E.2d 146 (1989); Durham Herald Co. v. 
County of Durham, 334 N.C. 677, 4385 S.E.2d 
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317 (1993); McFadyen v. Freeman, 127 N.C. 
App. 202, 487 S.E.2d 782 (1997); Cunningham 
v. Catawba County, 128 N.C. App. 70, 493 
S.E.2d 82 (1997); Heckman v. University of 
N.C., 19 F. Supp. 2d 468 (M.D.N.C. 1998); 
Howell v. Morton, 131 N.C. App. 626, 508 
S.E.2d 804 (1998); Hodge v. North Carolina 
DOT, 137 N.C. App. 247, 0238 5 H.2d 22, 2000 
N.C. App. LEXIS 334 (2000); Hodge v. N.C. 
DOTSAGIBN Cs App.726; 589'S.h.2d 737, 2003 
N.C. App. LEXIS 2276 (2003), cert. denied, 358 
N.C. 234, 595 S.E.2d 151 (2004); N.C. Dep’t of 
Env’t & Natural Res. v. Carroll, 358 N.C. 649, 
599 S.E.2d 888, 2004 N.C. LEXIS 909 (2004). 


OPINIONS OF ATTORNEY GENERAL 


Employment and termination of local 
health director are subject to the provisions 
of Chapter 126, the State Personnel Act, and 
termination or discharge of a health director 
must comply with all statutory provisions and 
regulations duly adopted by the State Person- 
nel Commission pursuant to Chapter 126. See 
opinion of Attorney General to Mr. Michael S. 
Kennedy, Esquire, Attorney for Cleveland 
County Board of Health, and Mr. Robert W. 
Yelton, Esquire, Attorney for Cleveland County, 
55 N.C.A.G. 113 (1986). 

The Departments of Human Resources 
[now Department of Health and Human 
Services] and Department of Correction 
determine initially whether a particular 
position is a teaching or related education 
position within the meaning of subsection (c3). 
If an employee disputes that decision, he has a 
right to appeal to the State Personnel Commis- 
sion and to have the commission resolve the 
dispute. See opinion of Attorney General to Mr. 
Phillip J. Kirk, Jr., Secretary, Department of 
Human Resources, 57 N.C.A.G. 13 (1987). 

Salaries of Exempt Personnel. — The 
Secretary of the Department of Human Re- 
sources and the Secretary of the Department of 
Correction have authority to set the salary 
schedules for persons employed by their depart- 
ments in teaching and related educational po- 
sitions exempt from the State Personnel Act by 
subsection (c3) of this section. See opinion of 
Attorney General to Mr. Phillip J. Kirk, Jr., 
Secretary, Department of Human Resources, 57 
N.C.A.G. 13 (1987). 

The salary schedules established by the De- 
partment of Human Resources and the Depart- 
ment of Correction for educational personnel 
exempt from the State Personnel Act must 
correspond to the salary schedules established 
by the State Board of Education for public 
school employees except in cases where the 
duties of employees do not correspond to the 
duties of public school employee positions. In 
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such cases the salary schedule should conform 
as closely as possible to the public school salary 
schedules. See opinion of Attorney General to 
Mr. Phillip J. Kirk, Jr., Secretary, Department 
of Human Resources, 57 N.C.A.G. 13 (1987). 

Specific Statutory Language Required 
to Exempt Agency. — Once an individual is 
entitled to priority employment rights within 
the State Personnel System, only specific stat- 
utory language will be sufficient to eliminate 
any agency from making a vacancy available to 
the individual. See opinion of Attorney General 
to Mr. Brent Lane, Executive Director, N.C. 
Technological Development Authority, 59 
N:OA:G, 30 (1989): 

Entitlement to Reemployment. — When 
it has been determined either judicially or by 
the State Personnel Commission that a person 
is entitled to reemployment rights and a posi- 
tion becomes open within State government for 
which that person is qualified, the person must 
be offered that position. See opinion of Attorney 
General to Mr. Brent Lane, Executive Director, 
N.C. Technological Development Authority, 59 
N:G.AVGi31 (1989). 

Agency Not Exempted from Accepting 
Individuals Entitled to Priority Reem- 
ployment. — The power of the North Carolina 
Technological Development Authority under 
G.S. 148B-471.3A(2) to “employ ... staff as it 
deems necessary” does not exempt the agency 
from having to accept state employees entitled 
to priority reemployment rights under the 
State Personnel System. See opinion of Attor- 
ney General to Mr. Brent Lane, Executive Di- 
rector, N.C. Technological Development Author- 
ity, of N.C ALG. 31 (1989): 

Acquisition of Nonprofit Corporation by 
University of North Carolina Health Care 
System. — Employees of a nonprofit corpora- 
tion would not become state employees after 
the acquisition of the corporation by the Uni- 
versity of North Carolina Health Care System. 
See opinion of Attorney General to Representa- 
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tive Daniel T. Blue, Jr., 2000 N.C. AG LEXIS 23 North Carolina Health Care System. See opin- 

(3/8/2000). ion of Attorney General to Ms. Susan H. 
Employees of a nonprofit corporation would Ehringhaus, Senior University Counsel, 2000 

not become state employees after the acquisi- N.C. AG LEXIS 32 (2/17/2000). 

tion of the corporation by the University of 


§ 126-6: Repealed by Session Laws 1991, c. 65, s. 3. 
§ 126-6.1: Repealed by Session Laws 1993, c. 397, s. 1. 


§ 126-6.2. Reports. 


(a) Beginning January 1, 1998, and quarterly thereafter, the head of each 
State agency, department, or institution employing State employees subject to 
the State Personnel Act shall report to the Office of State Personnel on the 
following: 

(1) The costs associated with the defense or settlement of administrative 
erievances and lawsuits filed by current or former State employees 
and applicants for State employment, including the costs of settle- 
ments, attorneys’ fees, litigation expenses, damages, or awards in- 
curred by the respective State agencies, departments, and institu- 
tions. The report shall include an explanation of the fiscal impact of 
these costs upon the operations of the State agency, department, or 
institution. 

(2) The modification of position descriptions resulting in changes in 
position qualifications to allow the use of educational, experience, or 
other equivalencies in the hiring or promotion of State employees 
where such equivalencies were not previously used in the position 
descriptions. The report shall include an explanation of the reasons 
for the changes in the position descriptions and the bases for the use 
of the equivalencies. 

(b) Beginning May 1, 1998, and annually thereafter, the State Personnel 
Commission shall report to the Joint Legislative Commission on Governmen- 
tal Operations on the costs associated with the defense or settlement of 
lawsuits and on the use of position qualification equivalencies, as compiled in 
accordance with subsection (a) of this section. 

(c) Beginning May 1, 1998, and then annually thereafter, the State Person- 
nel Commission, through the Office of State Personnel, shall report to the Joint 
Legislative Commission on Governmental Operations on outcomes with re- 
spect to State employee hirings, promotions, disciplinary actions, and compen- 
sation, based upon demographics. (1997-520, s. 8(a)-(c).) 


Editor’s Note. — Session Laws 1997-520, 
ss. 8(a)-(c), were codified as this section at the 
direction of the Revisor of Statutes. 


ARTICLE 2. 


Salaries, Promotions, and Leave of State Employees. 


§ 126-7. Compensation of State employees. 


(a) It is the policy of the State to compensate its employees at a level 
sufficient to encourage excellence of performance and to maintain the labor 
market competitiveness necessary to recruit and retain a competent work 
force. To this end, salary increases to State employees shall be implemented 
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through the Comprehensive Compensation System based upon the individual 
performance of each State employee. The Comprehensive Compensation 
System shall combine salary increases and awards into an interrelated system 
of compensation that furthers the recruitment, retention, career service, and 
outstanding performance of State employees. 

(al) Repealed by Session Laws 1993, c. 388, s. 1. 

(a2) For the purpose of this section, unless the context indicates otherwise: 

(1) “Career growth recognition award” means an annual salary increase 
awarded to a State employee whose final annual performance ap- 
praisal indicates job performance that meets or exceeds manage- 
ment’s expectations and performance requirements; 

(2) “Cost-of-living adjustment” means a general salary increase given to 
State employees in response to inflation and labor market factors; 

(3) “Performance bonus” means a salary increase that is awarded in a 
lump sum to a State employee whose final annual performance 
appraisal indicates job performance that exceeds management’s ex- 
pectations and performance requirements. 

(b) To guide the Governor and the General Assembly in making appropria- 
tions to fund the Comprehensive Compensation System, the State Personnel 
Commission shall conduct annual compensation surveys. The Commission 
shall present the results of the compensation survey to the Appropriations 
Committees of the House and Senate no later than two weeks after the 
convening of the legislature in odd years and May Ist of even years. 

(b1) The Comprehensive Compensation System shall consist of the follow- 
ing components: (i) the career growth recognition award, (11) the cost-of-living 
adjustment, and (ii1) the performance bonus. The career growth recognition 
award shall be the primary method by which an employee progresses through 
his or her salary range and shall be awarded annually to employees who 
qualify for the award. An employee may receive, within a 12-month period, the 
career growth recognition award, the cost-of-living adjustment, and the 
performance bonus, if the employee’s job performance equals or exceeds the 
level of performance set forth in subdivisions (4), (4a), and (4b) of subsection (c) 
of this section. No employee shall be eligible to receive during a 12-month 
period a performance bonus greater than the maximum amount or less than 
the minimum amount established by the Commission. Nothing in this section 
shall affect the system of longevity payments established by the Commission. 

(c) Career growth recognition awards, cost-of-living adjustments, and per- 
formance bonuses shall be based on annual performance appraisals of all 
employees conducted by each department, agency, and institution. The State 
Personnel Commission, under the authority of G.S. 126-4(8), shall adopt policy 
and regulations for performance appraisal. The policy and regulations shall 
include the following: 

(1) The performance appraisal system of each department, agency, or 
institution shall be designed and administered to ensure that career 
growth recognition awards, cost-of-living adjustments, and perfor- 
mance bonuses are distributed fairly. 

(2) To be eligible to distribute career growth recognition awards, cost-of- 
living adjustments, and performance bonuses, a department, agency, 
or institution shall have an operative performance appraisal system 
which has been approved by the Commission. The performance 
appraisal system adopted shall use a rating scale of five levels, with 
level four or better qualifying for performance bonuses, level three or 
better qualifying for career growth recognition awards, and level two 
or better qualifying for cost-of-living adjustments. The performance 
appraisal system adopted shall adhere to modern personnel manage- 
ment techniques and practices in common use in the public and 
private sectors. 
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(3) The State Personnel Director shall help departments, agencies, and 


institutions to establish and administer their performance appraisal 
systems and shall provide initial and ongoing training in performance 
appraisal and performance system administration. 


(4) An employee whose performance is rated at or above level four of the 


rating scale shall be eligible to receive, subject to the rules and 
regulations of the Commission, a performance bonus unless the 
employee’s supervisor justifies in writing to the employee the decision 
not to award the performance bonus. Other than the Commission, no 
department, agency, or institution shall set limits so as to preclude an 
employee whose performance exceeds management’s expectations and 
performance requirements from consideration for a performance 
bonus. 


(4a) An employee whose performance is rated at or above level three of the 


rating scale shall receive a career growth recognition award unless 
the employee’s supervisor justifies in writing to the employee the 
decision not to give the career growth recognition award. The career 
growth recognition award shall represent a two percent (2%) increase 
within the employee’s assigned pay grade. In no event shall any award 
increase an employee’s compensation above the maximum of the 
range. Other than the Commission, no agency, department, or insti- 
tution shall set limits so as to preclude an employee whose perfor- 
mance meets or exceeds management’s expectations and performance 
requirements from receiving a career growth recognition award. 


(4b) An employee whose performance is rated at or above level two of the 


(5), 


rating scale and who has not received a suspension without pay or 
demotion that has not been resolved shall receive a cost-of-living 
increase. Other than the Commission, no agency, department, or 
institution shall set limits or initiate written disciplinary procedures 
for the purpose of precluding an eligible employee from receiving a 
cost-of-living adjustment. 

(5a) Repealed by Session Laws 1998, c. 388, s. 1. 


(6) The State Personnel Director may rescind any career growth recogni- 


tion award or performance bonus that does not appear to meet the 
intent of the provisions of the performance appraisal system and 
require the originating department, agency, or institution to recon- 
sider or justify the increase. 


(7) An employee who disputes the fairness of his or her performance 


appraisal or the amount of a performance bonus awarded or who 
believes that he or she was unfairly denied a career growth recogni- 
tion award or performance bonus shall first discuss the problem with 
his or her supervisor. Appeals of the supervisor’s decision shall be 
made only to the grievance committee or internal performance review 
board of the department, agency, or institution which shall make a 
recommendation to the head of the department, agency, or institution 
for final decision, or when consented to by both the agency and the 
employee, the supervisor’s decision may be appealed by following the 
alternative dispute resolution process adopted by the State Personnel 
Commission. The State Personnel Director shall help a department, 
agency, or institution establish an internal performance review board 
or, if it includes employee members, to use its existing grievance 
committee to hear performance pay disputes. Notwithstanding G.S. 
150B-2(2) and G.S. 126-22, 126-25, and 126-34, performance pay 
disputes, including disputes about individual performance appraisals, 
shall not be considered contested case issues. 


(7a) Each department, agency, and institution shall establish a perfor- 


mance management and pay advisory committee as part of the 


68 


§126-7 


ART. 2. SALARIES, PROMOTIONS, AND LEAVE, ETC. §126-7 


performance appraisal system. The purpose of the committee is to 

ensure that salary increases and awards are made in an equitable 

manner. The committee shall be responsible for reviewing: 

a. Agency salary increase and award policies to determine whether 
this section and any guidelines promulgated by the State Person- 
nel Commission have been adhered to; 

b. Agency training and education programs to determine whether all 
employees receive appropriate information; and 

c. Performance appraisal ratings within the department, agency, or 
institution to determine whether an equitable distribution has 
been made. 

The committee must have a minimum of five members. The head of 
each department, agency, and institution shall appoint the members 
of the committee with equal representation of nonsupervisory, super- 
neOty, and management employees. The committee shall elect its own 
chair. 

The performance management and pay advisory committee shall 
meet at least two times each year. The committee shall submit a 
written report following each meeting to the head of the department, 
agency, or institution. The report shall include recommendations for 
changes and corrections in the administration of the performance 
management system. The recommendations of the committee shall be 
advisory only. The head of the department, agency, or institution shall 
respond to the committee within three months. Copies of the report 
shall be included in the report to the Office of State Personnel that is 
required of that agency, department, or institution. Summaries of the 
report shall be included in the annual reports that are mandated by 
this subsection. 


(8) The State Personnel Director shall monitor the performance appraisal 


system and the distribution of salary increases and awards within 
each department, agency, and institution. Each department, agency, 
and institution shall submit to the Director annual reports which 
shall include data on the demographics of performance ratings, the 
frequency of evaluations, the distribution of salary increases and 
awards, and the implementation schedule for salary increases and 
awards. The Director shall analyze the data to ensure that salary 
increases and awards are distributed fairly within each department, 
agency, and institution and across all departments, agencies, and 
institutions of State government and shall report back to each 
department, agency, and institution on its appraisal and distribution 
performance. 


(9) The State Personnel Director shall report annually on the Compre- 


hensive Compensation System to the Commission. The report shall 
evaluate the performance of each department, agency, and institution 
in the administration of its appraisal system and the distribution of 
salary increases and awards within each department, agency, and 
institution and across State government. The report shall include 
recommendations for improving the performance appraisal system 
and alleviating inequities. Copies of the report, as adopted by the 
State Personnel Commission, shall be sent to the Governor, Lieuten- 
ant Governor, President Pro Tempore of the Senate, Speaker of the 
House of Representatives, the standing personnel committees of the 
House of Representatives and the Senate, and the State Auditor. The 
State Personnel Director shall recommend to the General Assembly 
for its approval sanctions to be levied against departments, agencies, 
and institutions that have deficient performance appraisal systems or 
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that do not link salary increases and awards to employee job perfor- 
mance. These sanctions may include withholding salary increases and 
awards from the managers and supervisors of individual employing 
units of departments, agencies, and institutions in which discrepan- 
cies exist. 


(10) Repealed by Session Laws 1998, c. 388, s. 1. 

(d) Repealed by Session Laws 1993, c. 388, s. 1. 

(e) The Governor and the General Assembly, subject to availability of funds, 
shall advance the State’s Comprehensive Compensation System by recom- 
mending and making annual appropriations to the Comprehensive Compen- 
sation System in the following manner: 

(1) The career growth recognition award component shall be funded each 


year at the level required for full implementation as provided by this 
section. 


(2) To the extent that expansion funds are available, the Comprehensive 


Compensation System shall receive an additional appropriation to 
fund cost-of-living adjustments. Any remaining available funds shall 
next be allocated to provide for performance bonuses. The level of the 
performance bonus allocation shall not exceed two percent (2%) of the 
total employee payroll. (1965, c. 640, s. 2; 1975, c. 667, s. 2; 1977, c. 
S02; sv 40:5: ic S66ies G19 (7, 2nd Sess: co aiZ 1S 989 rerni9G. 1930 
(Reg. Sess., 1990), c. 1025, s. 1; c. 1028; 1991, c. 689, s. 187(b)-(e); 1993, 


ce. 388, 8, 1; 1995, c.141,'s:,.6;'¢..509, su67; 1998-212,-s) 28516 Bta),) 


Cross References. — For provision that the 
provisions of this section shall not apply to 
members of the State Highway Patrol, see G.S. 
20-187.3(a). 

Editor’s Note. — Session Laws 2004-124, s. 
31.16C(a)and (b), provides: “(a) The State Per- 
sonnel Commission and the Board of Governors 
of The University of North Carolina shall re- 
port to the Senate and the House of Represen- 
tatives Appropriations Committees by Febru- 
ary 15, 2005, on their joint recommendation to 
implement a unified leave policy for all State 
employees subject to Article 2 of Chapter 126 of 
the General Statutes, or alternatively, for em- 
ployees of The University of North Carolina 
who are subject to that Article. The report at a 
minimum shall address all of the following 
items with respect to implementing a proposed 
unified leave policy: 

“(1) The rationale for adopting a unified leave 
policy separate and apart from the current 
traditional leave policies for State employees in 
agencies, departments, and universities. 

“(2) The potential financial impact on the 
Teachers’ and State Employees’ Retirement 
System with respect to the amount of unused 
leave an employee may count as credit toward 
retirement years of service. 

“(3) The portability of employee leave bal- 
ances when moving from the current tradi- 
tional leave systems to a unified leave system 
and from a unified leave system to the current 
traditional leave system in other State agencies 
and departments. 
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“(4) The potential implementation and future 
continuation costs for a unified leave system. 

“(5) A comparison of leave benefits between a 
unified leave program and the current tradi- 
tional leave programs and policies. 

“(6) A detailed plan as to the implementation 
of recommended leave policy changes and how 
career employees’ leave will be converted under 
the new plan. 

“(7) Any other relevant information and stat- 
utory changes that are needed. 

“(b) No unified leave policy may be imple- 
mented without an act of the General Assembly 
expressly authorizing its implementation. This 
subsection does not apply to the University of 
North Carolina Health Care System, which 
shall continue to be governed by G.S. 116-37.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979): 

For survey of 1979 administrative law, see 58 
N.C.L. Rev. 1185 (1980). 
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OPINIONS OF ATTORNEY GENERAL 


The intent behind the 1998 amendments 
was that affected employees would receive the 
1998 COLA of 1%, based on their June 30, 1998, 
salary, that the COLA would become effective 
July 1, 1998, and that employees would receive 
retroactive pay to that date. See opinion of 
Attorney General to Mr. Ronald G. Penny State 
Personnel Director Office of State Personnel, 


1998 N.C.A.G. 52 (12/3/98). 

State employee subject to State Person- 
nel Act may be denied performance pay 
increase solely on grounds that he is already 
at maximum rate of salary range for his pay 
grade. See opinion of Attorney General to Mr. 
Joseph E. Johnson, Senator, 14th Senatorial 
District, 60 N.C.A.G. 19 (1990). 


§ 126-7.1. Posting requirement; State employees receive 
priority consideration; reduction-in-force 
rights; Work First hiring. 


(a) All vacancies for which any State agency, department, or institution 
openly recruit shall be posted within at least the following: 

(1) The personnel office of the agency, department, or institution having 
the vacancy; and 

(2) The particular work unit of the agency, department, or institution 
having the vacancy 

in a location readily accessible to employees. If the decision is made, initially 
or at any time while the vacancy remains open, to receive applicants from 
outside the recruiting agency, department, or institution, the vacancy shall be 
listed with the Office of State Personnel for the purpose of informing current 
State employees of such vacancy. The State agency, department, or institution 
may not receive approval from the Office of State Personnel to fill a job vacancy 
if the agency, department, or institution cannot prove to the satisfaction of the 
Office of State Personnel that it complied with these posting requirements. The 
agency, department, or institution which hires any person in violation of these 
posting requirements shall pay such person when employment is discontinued 
as a result of such violation for the work performed during the period of time 
between his initial employment and separation. 

(al) State employees to be affected by a reduction in force shall be notified 
of the reduction in force as soon as practicable, and in any event, no less than 
30 days prior to the effective date of the reduction in force. 

(a2) The State Personnel Commission shall adopt rules to provide that 
priority consideration for State employees separated from State employment 
as the result of reductions in force is to enable a State employee’s return to 
career service at a salary grade and salary rate equal to that held in the most 
recent position. The State Personnel Commission shall provide that a State 
employee who: 

(1) Accepts a position at the same salary grade shall be paid at the same 
salary rate as the employee’s previous position. 

(2) Accepts a position at a lower salary grade than the employee's 
previous position shall be paid at the same rate as the previous 
position unless the salary rate exceeds the maximum of the new 
salary grade. When the salary rate exceeds the maximum of the 
salary grade, the employee’s new salary rate shall be reduced to the 
maximum of the new salary grade. 

(b) Subsection (a) of this section does not apply to vacancies which must be 
filled immediately to prevent work stoppage or the protection of the public 
health, safety, or security. 

(c) If a State employee subject to this section: 

(1) Applies for another position of State employment that would consti- 
tute a promotion and; 
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(2) Has substantially equal qualifications as an applicant who is not a 
State employee 
then the State employee shall receive priority consideration over the applicant 
who is not a State employee. This priority consideration shall not apply when 
the only applicants considered for the vacancy are current State employees. 

(cl) Ifa State employee who has been separated due to reduction in force or 
who has been given notice of imminent separation due to reduction in force: 

(1) Applies for another position of State employment equal to or lower in 
salary grade than the position held by the employee at the time of 
notification or separation; and 

(2) Is determined qualified for that position 

then within all State agencies, the State employee shall receive priority 
consideration over all other applicants but shall receive equal consideration 
with other applicants who are current State employees not affected by the 
reduction in force. This priority shall remain in effect for a period of 12 months 
from the date the employee receives notification of separation by reduction in 
force. State employees separated due to reduction in force shall receive higher 
priority than other applicants with employment or reemployment priorities, 
except that the reemployment priority created by G.S. 126-5(e)(1) shall be 
considered as equal. The reduction-in-force priority created by this subsection 
shall be administered in accordance with rules promulgated by the State 
Personnel Commission. 

(c2) If the applicants for reemployment for a position include current State 
employees, a State employee with more than 10 years of service shall receive 
priority consideration over a State employee having less than 10 years of 
service in the same or related position classification. This reemployment 
priority shall be given by all State departments, agencies, and institutions 
with regard to positions subject to this Chapter. 

(d) “Qualifications” within the meaning of subsection (c) of this section shall 
consist of: 

(1) Training or education; 

(2) Years of experience; and 

(3) Other skills, knowledge, and abilities that bear a reasonable func- 
tional relationship to the abilities and skills required in the job 
vacancy applied for. 

(e) Each State agency, department, and institution is encouraged to hire 
into State government employment qualified applicants who are current or 
former Work First Program participants. (1987, c. 689, s. 2; 1991, c. 65, s. 4; ¢. 
Aids 1; 1990530, 141 89", 5072s, (220( a) wl 99 1-443 46a 247) 


CASE NOTES 


Priority Consideration. — Where nurse not err in applying the state employee priority 
was a state employee who applied for a super- _ consideration provision. Dockery v. North Caro- 
visory nursing position of state employment, lina Dep’t of Human Resources, 120 N.C. App. 
and there was substantial evidence to support 827, 463 S.E.2d 580 (1995). 
the finding that petitioner’s qualifications were Cited in Teague v. Western Carolina Univ., 


“substantially equal” to the non-state employee 198 N.C. App. 689, 424 S.E.2d 684 (1993). 
applicant, the State Personnel Commission did 


OPINIONS OF ATTORNEY GENERAL 


State’s Use of Personnel Agency to Fill after other efforts to fill the position have failed; 
Positions. — This section does not prohibit the however, the statutorily mandated promotional 
State or one of its agencies from utilizing the _ priority for state employees under this section 
services of a personnel agency or search firm to restricts and limits the ability of state agencies 
find candidates for a difficult-to-recruit position to act in this situation. See opinion of Attorney 
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General to Mr. Richard V. Lee, State Personnel 
Director, 58 N.C.A.G. 91 (1988). 

A university may restrict the applicant 
pool for a vacant position to employees cur- 
rently employed within the individual depart- 
ment in which the vacancy occurs, as long as it 
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ering any applications from outside the depart- 
ment and does not, in fact, receive or consider 
any outside applications. See opinion of Attor- 
ney General to Mr. Ronald Penny, State Person- 
nel Director, Office of State Personnel, 1998 
IN CPA.G. 210057 1/98); 


makes it clear that it is not receiving or consid- 


§ 126-7.2. Time limit for appeals of applicants and nonca- 
reer State employees. 


Any applicant or employee that has not attained career status, appealing 
any decision or action shall file a petition for contested case hearing with the 
Office of Administrative Hearings as provided in G.S. 150B-23(a) no later than 
30 days after receipt of notice of the decision or action which triggers the right 
of appeal. (1995, c. 141, s. 10.) 


§ 126-8. Minimum leave granted State employees. 


The amount of vacation leave granted to each full-time State employee 
subject to the provisions of this Chapter shall be determined in accordance 
with a graduated scale established by the State Personnel Commission which 
shall allow the equivalent rate of not less than two weeks’ vacation per 
calendar year, prorated monthly, cumulative to at least 30 days. On December 
31 of each year, any State employee who has vacation leave in excess of the 
allowed accumulation shall have that leave converted to sick leave. Sick leave 
allowed as needed to such State employees shall be at a rate not less than 10 
days for each calendar year, cumulative from year to year. Notwithstanding 
any other provisions of this section, no full-time State employee subject to the 
provisions of Chapter 126, as the same appears in the Cumulative Supplement 
to Volume 3B of the General Statutes, on May 23, 1973, shall be allowed less 
than the equivalent of three weeks’ vacation per calendar year, cumulative to 
at least 30 days. (1965, c. 640, s. 2; 1973, c. 697, ss. 1, 2; 1975, c. 667, s. 2; 1993, 
Gye2 lair /3t).c.. 561, 5: 18(a)) 


Editor’s Note. — Session Laws 2002-126, s. Session Laws 2002-126, s. 1.2, provides: 


28.3B, provides: “A State employee is entitled 
to take up to 52 weeks of leave without pay 
during a five-year period in order to care for the 
employee's child, spouse, or parent, where that 
child, spouse, or parent has a serious health 
condition. For State employees subject to the 
State Personnel Act, this leave shall be admin- 
istered under the Family and Medical Leave 
procedures of the State Personnel Commission. 
Benefits under this section for employees not 
subject to the State Personnel Act shall be 
administered under the Family and Medical 
Leave procedures applicable to those employ- 
ees. Benefits under this section are supplemen- 
tal to any benefit to which an employee may 
otherwise be entitled.” 


“This act shall be known as ‘The Current Op- 
erations, Capital Improvements, and Finance 
Act of 2002’.” 

Session Laws 2002-126, s. 31.38, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2002-2003 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2002-2003 fiscal year. For example, 
uncodified provisions of this act relating to the 
Medicaid program apply only to the 2002-2003 
fiscal year.” 

Session Laws 2002-126, s. 31.6, is a sever- 
ability clause. 


§ 126-8.1. Paid leave for certain athletic competition. 


(a) As used in this section, the term “United States team” includes any 
group leader, coach, official, trainer, or athlete who is a member of an official 
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United States delegation in Pan American, Olympic or international athletic 
competition. 

(b) Any State employee or public school employee paid by State funds who 
has been chosen to be a member of a United States team for Pan American, 
Olympic or international competition shall be granted paid leave, in addition 
to annual and sick leave that person is otherwise entitled to, for the sole 
purpose of training for and competing in that competition. The paid leave shall 
be for the period of the official training camp and competition or 30 days a year, 
whichever is less. 

(c) The Department of Administration may adopt such rules and regulations 
as are reasonable and necessary to carry out the provisions of this section, with 
the approval of the Governor. Prior to taking any action under this section, the 
Governor may consult with the Advisory Budget Commission. (1979, c. 708; 
1983, c. 717, s. 42; 1985, (Reg. Sess.;. 1986), c. 955,/ss. 44,, 45.) 


§ 126-8.2. Replacement of law-enforcement officer on final 
sick leave. 


When a sworn law-enforcement officer employed by the State is on sick 
leave, and the head of the department employing the officer has obtained a 
certification from a physician that the officer will not recover and return to 
duty, a replacement for the officer may be hired even though the resulting 
number of employees in the department exceeds the number for which an 
appropriation was made in the Current Operations Appropriations Act, if 
sufficient funds are available from appropriations to the department for 
salaries to pay the salary of both the new employee and the officer on sick leave 
until the officer’s accumulated leave is exhausted or his employment is 
terminated. (1983 (Reg. Sess., 1984), c. 1034, s. 105.) 


§ 126-8.3. Voluntary shared leave. 


The State Personnel Commission, in cooperation with the State Board of 
Community Colleges and the State Board of Education, shall adopt rules and 
policies to allow any employee at a State agency to share leave voluntarily with 
an immediate family member who is an employee of a State agency, community 
college, or public school; and with a coworker’s immediate family member who 
is an employee of a State agency, community college, or public school. For the 
purposes of this section, the term “immediate family member” means a spouse, 
parent, child, brother, sister, grandparent, or grandchild. The term includes 
the step, half, and in-law relationships. The term “coworker” means that the 
employee donating the leave is employed by the same agency, department, 
institution, university, local school administrative unit, or community college 
as the employee whose immediate family member is receiving the leave. 
(1999-170, s. 1; 2008-9, s. 1; 2003-284, s. 30.14A(a).) 


Cross References. — As to voluntary — shall allow any employee of that community 
shared leave for public school employees, see college to share leave voluntarily with an im- 
G.S. 115C-12.2. As to voluntary shared leave for mediate family member, as defined in Section 3 
community college employees, see G.S. 115D- of this Act, who is an employee of a community 
PAS, college, public school, or State agency; and 

Editor’s Note. — Session Laws 2003-9, s. 4, “(b) Community colleges, public schools, and 
provides: “Prior to the adoption of any rules State agencies shall permit eligible employees 


pursuant to this Act: to receive leave pursuant to this Act.” 
(a) The president of any community college 
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§ 126-8.4. (See note on condition precedent) No sick leave 
taken for absences by State employees result- 
ing from adverse reactions to vaccination. 


(a) Absence from work by an employee shall not count against the employ- 
ee’s sick leave, and the employee’s salary shall continue during the absence 
when the employee receives in employment vaccination against smallpox 
incident to the Administration of Smallpox Countermeasures by Health 
Professionals, section 304 of the Homeland Security Act, Pub. L. No. 107-296 
(Nov. 25, 2002) (to be codified at 42 U.S.C. § 233(p)) and the absence is due to 
the employee having an adverse medical reaction resulting from the vaccina- 
tion. The provisions of this subsection shall apply for a maximum of 480 
employment hours. The employing department, agency, institution, or entity 
may require the employee to obtain certification from a health care provider 
justifying the need for leave after the first 24 hours of leave taken pursuant to 
this subsection. 

(b) Absence from work by an employee shall not count against the employ- 
ee’s sick leave, and the employee’s salary shall continue during the absence 
when the employee is permanently or temporarily living in the home of a 
person who receives in employment vaccination against smallpox incident to 
the Administration of Smallpox Countermeasures by Health Professionals, 
section 304 of the Homeland Security Act, Pub. L. No. 107-296 (Nov. 25, 2002) 
(to be codified at 42 U.S.C. § 233(p)) and the absence is due to (i) the employee 
having an adverse medical reaction resulting from exposure to the vaccinated 
person, or (ii) the need to care for the vaccinated person who has an adverse 
medical reaction resulting from the vaccination. The provisions of this subsec- 
tion shall apply for a maximum of 480 employment hours. The employing 
department, agency, institution, or entity may require the employee to obtain 
certification from a health care provider justifying the need for leave after the 
first 24 hours of leave taken pursuant to this subsection. 

(c) Notwithstanding any other provisions of this Chapter, this section 
applies to all State employees. (2003-169, s. 4.) 


Cross References. — As to tort claims aris- recovery under the federal provisions and this 
ing from certain smallpox vaccinations of State act equal to the amount available under the 
employees, see G.S. 143-300.1A. applicable provisions of this act.” The Smallpox 

Condition Precedent to Recovery of /mergency Personnel Protection Act of 2003, 


Honctone to Vaccinations —o Séssion awe © theSecretaryof Health and Human Services to 


2003-169, s. 7, provides: “In the event that establish the Smallpox Vaccine Injury Compen- 
ay ina sation Program, which covers individuals im- 


federal regulatory or statutory provisions pro- pene ee een eno Coch line ee 


viding compensation and benefits to persons for at 

3 : ; vaccinia contacts who show symptoms by Feb. 
infection with smallpox, infection with vac- 29. 2005 

cinia, or any adverse medical reaction incident Bata es idte i cession Laws 20091606: 
to the Administration of Smallpox Countermea- 9, made this section effective June 12, 2003, 
sures by Health Professionals, section 304 of and applicable to claims arising from infection 
the Homeland Security Act, Pub. L. No. 107- or adverse medical reactions related to small- 
296 (Nov. 25, 2002) (to be codified at 42 U.S.C. pox vaccinations incident to the Administration 
§ 233(p)) are adopted, a condition precedent to of Smallpox Countermeasures by Health Pro- 
recovery under this act shall be that the person fessionals, section 304 of the Homeland Secu- 
claiming compensation and benefits under this _ rity Act, Pub. L. No. 107-296 (Nov. 25, 2002) (to 
act shall first seek compensation and benefits be codified at 42 U.S.C. § 233(p)) whether the 
under the federal provisions, with those provi- infection or adverse medical reactions occurred 
sions constituting primary coverage and the before, on, or after June 12, 2003. 

person then being entitled to compensation and Session Laws 2003-169, s. 8, is a severability 
benefits under this act not exceeding a total clause. 
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ARTICLE 3. 


Local Discretion as to Local Government Employees. 


§ 126-9. County or municipal employees may be made 
subject to rules adopted by local governing 
body. 


(a) When a board of county commissioners adopts rules and regulations 
governing annual leave, sick leave, hours of work, holidays, and the adminis- 
tration of the pay plan for county employees generally and the county rules and 
regulations are filed with the State Personnel Director, the county rules will 
supersede the rules adopted by the State Personnel Commission as to the 
county employees otherwise subject to the provisions of this Chapter. 

(b) No county employees otherwise subject to the provisions of this Chapter 
may be paid a salary less than the minimum nor more than the maximum of 
the applicable salary range adopted in accordance with this Chapter without 
approval of the State Personnel Commission. Provided, however, that subject 
to the approval of the State Personnel Commission, a board of county 
commissioners may adjust the salary ranges applicable to employees who are 
otherwise subject to the provisions of this Chapter, in order to cause the level 
of pay to conform to local financial ability and fiscal policy. The State Personnel 
Commission shall adopt policies and regulations to ensure that significant 
relationships within the schedule of salary ranges are maintained. 

(c) When two or more counties are combined into a district for the perfor- 
mance of an activity whose employees are subject to the provisions of this 
Chapter, the boards of county commissioners of the counties may jointly 
exercise the authority hereinabove granted in subsections (a) and (b) of this 
section. 

(d) When a municipality is performing an activity by or through employees 
which are subject to the provisions of this Chapter, the governing body of the 
municipality may exercise the authority hereinabove granted in subsections 
(a) and (b) of this section. (1965, c. 640, s. 2; 1975, c. 667, s. 2.) 


§ 126-10. Personnel services to local governmental units. 


The State Personnel Commission may make the services and facilities of the 
Office of State Personnel available upon request to the political subdivisions of 
the State. The State Personnel Commission may establish reasonable charges 
for the service and facilities so provided, and all funds so derived shall be 
deposited in the State treasury to the credit of the general fund. (1965, c. 640, 
See AIA Wits we(oui elon Lancisin 5, 2a) 


§ 126-11. Local personnel system may be established; ap- 
proval and monitoring; rules and regulations. 


(a) The board of county commissioners of any county may establish and 
maintain a personnel system for all employees of the county subject to its 
jurisdiction, which system and any substantial changes to the system, shall be 
approved by the State Personnel Commission as substantially equivalent to 
the standards established under this Chapter for employees of local depart- 
ments of social services, local health departments, and area mental health 
programs, local emergency management programs. If approved by the State 
Personnel Commission, the employees covered by the county system shall be 
exempt from all provisions of this Chapter except Article 6. 
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(al) With approval of each of the boards of commissioners of the county or 
counties which comprise the area mental health authority, the area mental 
health authority may establish and maintain a personnel system for all 
employees of the area mental health authority, which system and any 
substantial changes to the system, shall be equivalent to the standards 
established under this Chapter for employees of area mental health authori- 
ties. If approved by the State Personnel Commission, the employees covered by 
the area mental health authority system shall be exempt from all provisions of 
this Chapter except Article 6. 

(b) A board of county commissioners may petition the State Personnel 
Commission to determine whether any portion of its total personnel system 
meets the requirements in (a) above. Upon such determination, county 
employees shall be exempt from the provisions of this Chapter relating to the 
approved portions of the county personnel system. 

(b1) The board of an area mental health authority, with the approval of each 
of the boards of commissioners of the county or counties which comprise the 
area mental health authority, may petition the State Personnel Commission to 
determine whether any portion of its total personnel system meets the 
requirements in subsection (al) above. Upon such determination, area mental 
health authority employees shall be exempt from the provisions of this 
Chapter relating to the approved portions of the area mental health authority 
personnel system except as provided in G.S. 122C-121. 

(c) The Office of State Personnel shall monitor at least annually county or 
area mental health authority personnel systems approved under this section in 
order to ensure compliance. 

(d) In order to define “substantially equivalent,” the State Personnel Com- 
mission is authorized to promulgate rules and regulations to implement the 
federal merit system standards and these regulations at a minimum shall 
include: recruitment and selection of employees; position classification; pay 
administration; training; employee relations; equal employment opportunity; 
ana-records and reports. (1965, c} 640,s. 2: 1975, c. 667, 's: 2; 1983, c. 674, s. 1; 
PD dieeC4007s. 5. C004, Ss. 1.) 


CASE NOTES 


Applied in Bean v. Darr, 354 F. Supp. 1157 ~— Social Servs., 125 N.C. App. 66, 479 S.E.2d 273 
(M:D.N.C. 1973). (1996): 
Cited in Fuqua v. Rockingham County Bd. of 


ARTICLE 4. 


Competitive Service. 


§ 126-12. Governor and Council of State to determine 
competitive service. 


The Governor, with the approval of the Council of State, shall from time to 
time determine for which, if any of the positions subject to the provisions of 
Article 1 of this Chapter, appointments and promotions shall be based on a 
competitive system of selection. (1965, c. 640, s. 2.) 
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ARTICLE 5. 


Political Activity of Employees. 


§ 126-13. Appropriate political activity of State employees 
defined. 


(a) As an individual, each State employee retains all the rights and 
obligations of citizenship provided in the Constitution and laws of the State of 
North Carolina and the Constitution and laws of the United States of America; 
however, no State employee subject to the Personnel Act or temporary State 
employee shall: 

(1) Take any active part in managing a campaign, or campaign for 
political office or otherwise engage in political activity while on duty or 
within any period of time during which he is expected to perform 
services for which he receives compensation from the State; 

(2) Otherwise use the authority of his position, or utilize State funds, 
supplies or vehicles to secure support for or oppose any candidate, 
party, or issue in an election involving candidates for office or party 
nominations, or affect the results thereof. 

(b) No head of any State department, agency, or institution or other State 
employee exercising supervisory authority shall make, issue, or enforce any 
rule or policy the effect of which is to interfere with the right of any State 
employee as an individual to engage in political activity while not on duty or at 
times during which he is not performing services for which he receives 
compensation from the State. A State employee who is or may be expected to 
perform his duties on a twenty-four hour per day basis shall not be prevented 
from engaging in political activity except during regularly scheduled working 
hours or at other times when he is actually performing the duties of his office. 
The willful violation of this subdivision shall be a Class 1 misdemeanor. (1967, 
¢. 621, 8.1: 1985, c, 469s. I. c. 617, s..5°1993..07539. 5s, 930: 1994) Dxesease 
OZ ey IEE) 


OPINIONS OF ATTORNEY GENERAL 


Probation and parole officer may file and, thus, that proscriptions contained in the 
notice of candidacy and campaign for federal Hatch Act do not apply. See opinion of 
election to the office of sheriff assuming that Attorney General to Sheriff Ralph L. Thomas, 
no federal funds are involved with respect to Carteret County, 55 N.C.A.G. 35 (1985). 
the probation and parole officer’s employment 


§ 126-14. Promise or threat to obtain political contribu- 
tion or support. 


(a) Itis unlawful for a State employee or a person appointed to State office, 
other than elective office or office on a board, commission, committee, or council 
whose function is advisory only, whether or not subject to the Personnel Act, to 
coerce: 

(1) a State employee subject to the Personnel Act, 

(2) a probationary State employee, 

(3) a temporary State employee, or 

(4) an applicant for a position subject to the Personnel Act 
to support or contribute to a political candidate, political committee as defined 
in G.S. 163-278.6, or political party or to change the party designation of his 
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voter registration by threatening that change in employment status or 
discipline or preferential personnel treatment will occur with regard to a 
person listed in subdivisions (1) through (4). 

(b) Any person violating this section shall be guilty of a Class 2 misde- 
meanor. 

(c) A State employee subject to the Personnel Act, probationary State 
employee, or temporary State employee who without probable cause falsely 
accuses a State employee or a person appointed to State office of violating this 
section shall be subject to discipline or change in employment status in 
accordance with the provisions of G.S. 126-35, 126-37, and 126-38 and may, as 
otherwise provided by law, be subject to criminal penalties for perjury or civil 
hability for libel, slander, or malicious prosecution. (1967, c. 821, s. 1; 1985, c. 
AG9~ee2 1991) c,.505; Ss, 151993, c. 539,<s. 931; 1994, Ex. Sessyvew24, s: 14(c).) 


§ 126-14.1. Threat to obtain political contribution or sup- 
port. 


(a) It is unlawful for any person to coerce: 

(1) a State employee subject to the Personnel Act, 

(2) a probationary State employee, 

(3) a temporary State employee, or 

(4) an applicant for a position subject to the Personnel Act 
to support or contribute to a political candidate, political committee as defined 
in G.S. 163-278.6, or political party or to change the party designation of his 
voter registration by explicitly threatening that change in employment status 
or discipline or preferential personnel treatment will occur with regard to any 
person listed in subdivisions (1) through (3) of this subsection. 

(b) Any person violating this section shall be guilty of a Class 2 misde- 
meanor. 

(c) A State employee subject to the Personnel Act, probationary State 
employee, or temporary State employee, who without probable cause falsely 
accuses a person of violating this section shall be subject to discipline or change 
in employment status in accordance with the provisions of G.S. 126-35, 126-37, 
and 126-38 and may, as otherwise provided by law, be subject to criminal 
penalties for perjury or civil liability for libel, slander, or malicious prosecution. 
GUO Been 04s. 331991 sc, 505,512; 1993, c. 589s 93271994 bx isess.,.c. 24, 
s. 14(c).) 


§ 126-14.2. Political hirings limited. 


(a) It is the policy of this State that State departments, agencies, and 
institutions select from the pool of the most qualified persons for State 
government employment based upon job-related qualifications of applicants 
for employment using fair and valid selection criteria. 

(b) All State departments, agencies, and institutions shall select from the 
pool of the most qualified persons for State government employment without 
regard to political affiliation or political influence. For the purposes of this 
section, the “most qualified persons” shall mean each of the State employees or 
applicants for initial State employment who: 

(1) Have timely applied for a position in State government; 

(2) Have the essential qualifications for that position; and 

(3) Are determined to be substantially more qualified as compared to 
other applicants for the position, after applying fair and valid job 
selection criteria, in accordance with G.S. 126-5(e), G.S. 126-7.1, 
Articles 6 and 13 of this Chapter, and State personnel policies 
approved by the State Personnel Commission. 
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(c) Itis a violation of this section giving rise to the remedies set forth in G.S. 
126-14.4 if: 

(1) The complaining State employee or applicant for initial State employ- 
ment timely applied for the State government position in question; 

(2) The complaining State employee or applicant for initial State employ- 
ment was not hired into the position; 

(3) The complaining State employee or applicant for initial State employ- 
ment was among the most qualified persons applying for the position 
as defined in this Chapter; 

(4) The successful applicant for the position was not among the most 
qualified persons applying for the position; and 

(5) The hiring decision was based upon political affiliation or political 
influence. 

(d) The provisions of this section shall not apply to positions exempt from 
this Chapter, except that this section does apply to exempt managerial 
positions as defined by G.S. 126-5(b)(2). (1997-520, s. 1.) 


§ 126-14.3. Open and fair competition. 


The State Personnel Commission shall adopt rules or policies to: 

(1) Assure recruitment, selection, and hiring procedures that encourage 
open and fair competition for positions in State government employ- 
ment and that encourage the hiring of a diverse State government 
workforce. 

(2) Assure the proper and thorough advertisement of job openings in 
State government employment and lengthen, as appropriate, the 
period for submitting applications for State government employment. 

(3) Require that a closing date shall be posted for each job opening, unless 
an exception for critical classifications has been approved by the State 
Personnel Commission. 

(4) Require that timely written notice shall be provided to each unsuc- 
cessful applicant for State employment who is in the pool of the most 
qualified applicants for a position, as defined by G.S. 126-14.2(b). 

(5) Assure that State departments, agencies, and institutions follow 
similar selection processes when hiring State employees in accor- 
dance with this Chapter. 

(6) Assure that State supervisory and management personnel, and per- 
sonnel professionals, receive adequate training and continuing edu- 
cation to carry out the State’s policy of hiring from among the most 
qualified persons. 

(7) Establish a monitoring system to measure the effectiveness of State 
agency personnel procedures to promote fairness and reduce adverse 
impact on all demographic groups in the State government workforce. 

(8) Otherwise implement the State’s policy of nonpolitical hiring practices 
in accordance with this Chapter. (1997-520, s. 1.) 


§ 126-14.4. Remedies. 


(a) A State employee or applicant for initial State employment who has 
reason to believe that he or she was among the pool of the most qualified 
persons for a position in State government employment and was denied 
employment or promotion in violation of G.S. 126-14.2 because of political 
affiliation or political influence may complain directly through the Civil Rights 
Division of the Office of Administrative Hearings, which shall be responsible 
for making an initial determination of whether there is probable cause to 
believe that there has been a violation of G.S. 126-14.2. 
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The complaining State employee or applicant shall file a complaint with the 
Civil Rights Division of the Office of Administrative Hearings within 30 days 
after the complainant receives written notice that the position in question has 
been filled. 

The Civil Rights Division of the Office of Administrative Hearings shall 
promptly make appropriate formal and informal inquiries in its investigatory, 
fact-finding role and may consider any matter, document, or statement deemed 
pertinent to the initial determination, including telephone conversations, in 
determining if there is probable cause to believe there has been a violation of 
G.S. 126-14.2. The Civil Rights Division may apply to an administrative law 
judge in the Office of Administrative Hearings for the issuance of oaths and 
subpoenas under G.S. 7A-756. The investigation and fact-finding phase of the 
complaint shall be completed by the Civil Rights Division within 30 days. 

(b) The Civil Rights Division of the Office of Administrative Hearings shall 
notify the person alleged to have been hired in violation of G.S. 126-14.2 of the 
appeal, and the person may present any information to the Civil Rights 
Division that is pertinent to the initial determination of probable cause. The 
person alleged to have been hired in violation of G.S. 126-14.2 shall be notified 
of the results of the initial determination and shall have a right to intervene in 
any administrative proceedings pursuant to G.S. 150B-23(d). 

(c) Upon an initial determination that there is probable cause to believe 
there has been a violation of G.S. 126-14.2, the complainant may file within 15 
days a petition for a contested case pursuant to G.S. 126-34.1 and Article 3 of 
Chapter 150B of the General Statutes. 

(d) An initial determination by the Civil Rights Division that there is not 
probable cause to believe there has been a violation of G.S. 126-14.2 shall be 
conclusive of any rights under that section but shall not be admissible or 
binding in any separate or subsequent civil action or proceeding. 

(e) Within 90 days after the filing of a contested case petition, the admin- 
istrative law judge shall issue a recommended decision to the State Personnel 
Commission which shall include findings of fact and conclusions of law and, if 
the administrative law judge has found a violation of G.S. 126-14.2, an 
appropriate recommended remedy. 

(f) Within 60 days of receipt of the official record by the Office of Adminis- 
trative Hearings, the State Personnel Commission shall make a final written 
decision as to whether there has been a violation of G.S. 126-14.2. In any case 
where a violation is found, the State Personnel Commission shall take suitable 
action to correct the violation, which may include: 

(1) Directing the State agency, department, or institution to declare the 
position vacant, and to hire from among the most qualified State 
employees or applicants for initial State employment who had applied 
for the position, or 

(2) Requiring that the vacancy be posted pursuant to this Chapter. 

(¢) A career State employee with: 

(1) Less than 10 years of service who was placed in an exempt managerial 
position, as defined by G.S. 126-5(b)(2), shall be given priority consid- 
eration for a position at the same salary grade equal to that held in 
the most recent position prior to the promotion if he or she has to 
vacate because of violation of G.S. 126-14.2. 

(2) 10 or more years of service who was placed in an exempt managerial 
position, as defined by G.S. 126-5(b)(2), shall be placed in a compara- 
ble position at the same grade and salary equal to that held in the 
most recent position prior to the promotion if he or she had to vacate 
because of violation of G.S. 126-14.2. (1997-520, s. 2.) 
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§ 126-15. Disciplinary action for violation of Article. 


Failure to comply with this Article is grounds for disciplinary action which, 
in case of deliberate or repeated violation, may include dismissal or removal 
from office. (1967, c. 821, s. 1.) 


§ 126-15.1. Probationary State employee defined. 


As used in this Article, “probationary State employee” means a State 
employee who is exempt from the Personnel Act only because he has not been 
continuously employed by the State for the period required by G.S. 126-5(c). 
(IOS Dn Cat 00 wsmt lo (eC. coe ena.) 


ARTICLE 6. 


Equal Employment and Compensation Opportunity; Assisting 
in Obtaining State Employment. 


§ 126-16. Equal opportunity for employment and compen- 
sation by State departments and agencies and 
local political subdivisions. 


All State departments and agencies and all local political subdivisions of 
North Carolina shall give equal opportunity for employment and compensa- 
tion, without regard to race, religion, color, creed, national origin, sex, age, or 
handicapping condition as defined in G.S. 168A-3 to all persons otherwise 
qualified, except where specific age, sex or physical requirements constitute 
bona fide occupational qualifications necessary to proper and efficient admin- 
istration. This section with respect to equal opportunity as to age shall be 
limited to individuals who are at least 40 years of age. (1971, c. 823; 1975, c. 
158;1977, c. S66,,s..7; 1979..c. 662, s.3° 1985 (Res, Sess. 1954) co LiiG ls pee 
NOS SmiGtoul vse 3) ool Cc bots 6.) 


CASE NOTES 
Construction with Federal Provision. — Employer’s Use of Non-Objective Fac- 
Where a complainant steadfastly maintains tors in Hiring. — Beyond the use of experi- 


that he has brought only a Title VII (of the Civil ence and training to limit a field of applicants, 
Rights Act of 1964) claim and the state referral an employer is relatively free to value experi- 
agency unequivocally addresses only that ence among the applicants as it sees fit in light 
claim, proceedings under state law have not of the skills required by the position to be filled. 
commenced for purposes of 42 U.S.C.A. This freedom is of intrinsic value to the hiring 
§ 2000e-5(c). Davis v. North Carolina Dep’t of | process and business judgment of decision 
Cors., 48 F.3d 134 (4th Cir. 1995). makers. Enoch v. Alamance County Dep’t of 
Applicability. — State employee seeking Soc. Servs., 164 N.C. App. 233, 595 S.E.2d 744, 
review of her termination was entitled to en- 2004 N.C. App. LEXIS 810 (2004). 
force the rights implicated by G.S. 126-16, Burden-Shifting Analysis Applies. — 
providing for equal employment opportunity, North Carolina Supreme Court has adopted the 
but G.S. 126-16 did not address the procedural United States Supreme Court’s “burden shift- 
avenues available to particular categories of ing” scheme set out in the McDonnell Douglas 
state employees, did not entitle the employee to Corp. v. Green, 411 U.S. 792, 36 L. Ed. 2d 668 
choose a review scheme from which she was (1973); therefore North Carolina courts look to 
otherwise excluded, and did not affirmatively federal decisions for guidance in establishing 
grant her a remedy. Woodburn v. N.C. State evidentiary standards and principles of law to 
Univ., 156 N.C. App. 549, 577 S.E.2d 154, 2003 be applied in discrimination cases. In properly 
N.C. App. LEXIS 305 (2003), cert. denied, 357 applying the burden-shifting scheme the ulti- 
N.C. 470, 584 S.E.2d 296 (2003). mate burden of persuading the trier of fact that 
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the defendant intentionally discriminated 
against the plaintiff remains at all times with 
the plaintiff. Enoch v. Alamance County Dep’t 
of Soc. Servs., 164 N.C. App. 233, 595 S.E.2d 
744, 2004 N.C. App. LEXIS 810 (2004). 

Employer’s Articulation of Nondiscrimi- 
natory Reasons for Hiring Decisions. — 
Although a female African-American social ser- 
vices employee had 20 years’ experience and 
the white male who was promoted instead of 
her had only eight years, the employer articu- 
lated nondiscriminatory reasons for its hiring 
decision, including initiative, community out- 
reach, and communications skills. Enoch v. 
Alamance County Dep’t of Soc. Servs., 164 N.C. 
App. 233, 595 S.H.2d 744, 2004 N.C. App. 
LEXIS 810 (2004). 

Employer’s Burden to Rebut Presump- 
tion of Discrimination. — Employer’s bur- 
den is satisfied if he simply explains what he 
has done or produces evidence of legitimate 
nondiscriminatory reasons; the employer is not 
required to prove that its action was actually 
motivated by the proffered reasons for it is 
sufficient if the evidence raises a genuine issue 
of fact as to whether the claimant is a victim of 
intentional discrimination. Enoch v. Alamance 
County Dep’t of Soc. Servs., 164 N.C. App. 238, 
595 S.E.2d 744, 2004 N.C. App. LEXIS 810 
(2004). 

Evidence of Pretext for Discrimination. 
— Some of the factors that courts have consid- 
ered as relevant evidence of pretext are: (1) 
Evidence that white employees involved in acts 
against the employer of comparable serious- 
ness were retained or rehired, (2) Evidence of 
the employer’s treatment of the employee dur- 
ing his term of employment, (3) Evidence of the 
employer’s response to the employee’s legiti- 
mate civil rights activities, and (4) Evidence of 
the employer’s general policy and practice with 
respect to minority employees. Enoch v. 
Alamance County Dep’t of Soc. Servs., 164 N.C. 
App. 233, 595 S.E.2d 744, 2004 N.C. App. 
LEXIS 810 (2004). 

Plaintiff’s Burden of Proving Discrimi- 
nation. — Burden to establish a prima facie 
case of racial discrimination giving rise to a 
presumption of discrimination is as follows: (1) 
plaintiff is a member of a minority group; (2) 
she was qualified for a promotion; (3) she was 
passed over for the promotion; and (4) the 
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person receiving the promotion was not a mem- 
ber of a protected class. To rebut the presump- 
tion of discrimination, the employer must 
clearly explain by admissible evidence the non- 
discriminatory reasons for the employee’s rejec- 
tion or discharge; the plaintiff must then show 
by a preponderance of the evidence that the 
proffered explanation by the State is pretextual 
in nature, and that the employer intentionally 
discriminated. Enoch v. Alamance County Dep’t 
of Soc. Servs., 164 N.C. App. 233, 595 S.E.2d 
744, 2004 N.C. App. LEXIS 810 (2004). 

Evidence. — During an attempt to show 
that an employer’s proffered explanation of a 
nondiscriminatory reason for an employee's re- 
jection or discharge is pretextual, the plaintiff 
can reuse evidence from her prima facie show- 
ing to assist in carrying her burden as to 
pretext though the prima facie presumption 
has been dispelled. However, the court is not at 
liberty to review the soundness or reasonable- 
ness of an employer’s business judgment when 
it considers whether alleged disparate treat- 
ment is a pretext for discrimination: the sole 
question is what is the motivation behind the 
employer’s decision. Enoch v. Alamance County 
Dep't of Soc. Servs., 164 N.C. App. 2338, 595 
S.E.2d 744, 2004 N.C. App. LEXIS 810 (2004). 

Applied in Hubbard v. State Constr. Office, 
130 N.C. App. 254, 502 S.E.2d 652, 1998 N.C. 
App. LEXIS 930 (1998), cert. denied, 349 N.C. 
230; 515 S:E.2d 704 (1998). 

Cited in Area Mental Health v. Speed, 69 
N.C. App. 247, 317 S.E:2d 22 (1984); North 
Carolina Dep’t of Cor. v. Hodge, 99 N.C. App. 
602, 394 S.E.2d 285 (1990); Clay v. Employ- 
ment Sec. Comm’n, 111 N.C. App. 599, 432 
S.E.2d 873 (1993); Braswell v. Ellis, 950 F. 
Supp. 145 (E.D.N.C. 1995); Conran v. New Bern 
Police Dep’t, 122 N.C. App. 116, 468 S.E.2d 258 
(1996); Heckman v. University of N.C., 19 F. 
Supp. 2d 468 (M.D.N.C. 1998); Metts v. North 
Carolina Dep't of Revenue, — F. Supp. 2d —, 
20007 US) Dist. LEXIS 2567 (EDN Gc Jans 9, 
2000), aff'd, 230 F.3d 1353 (4th Cir. 2000); State 
Dep't of HHS v. Maxwell, 156 N.C. App. 260, 
576 S.E.2d 688, 2003 N.C. App. LEXIS 131 
(2003); Greene v. Swain County P’ship for 
Health, 342 F. Supp. 2d 442, 2004 U.S. Dist. 
LEXIS 20193 (W.D.N.C. 2004); Vanderburg v. 
N.C. Dep’t of Revenue, 168 N.C. App. 598, 608 
S.E.2d 831, 2005 N.C. App. LEXIS 451 (2005). 


§ 126-16.1. Equal employment opportunity training. 
Each State agency, each State Department, and The University of North 


Carolina shall: 


(1) Enroll each newly appointed supervisor or manager within one year of 
appointment in the Equal Employment Opportunity Institute oper- 
ated by the Division of Equal Opportunity Services of the Office of 
State Personnel. Current managers and supervisors are encouraged 
to enroll/participate in the Institute. 
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(2) Be responsible for providing supplies and resource materials for 
managers and supervisors who are enrolled from that department, 
agency or university. (1991, c. 416, s. 1.) 


Editor’s Note. — Session Laws 1991, c. 416, “Sec. 3. Beginning January 1, 1992, the Office 
which enacted this section, in ss. 2 through 4 of State Personnel shall report semiannually to 
provided: the Joint Legislative Commission on Govern- 


“Sec. 2. The Office of State Personnel, mental Operations concerning the implementa- 
through its Division of Equal Opportunity Ser- tion of this act. 
vices, shall implement the provisions of this “Sec. 4. This act shall not apply to the Judi- 
act. cial Branch or the Legislative Branch.” 


§ 126-17. Retaliation by State departments and agencies 
and local political subdivisions. 


No State department, agency, or local political subdivision of North Carolina 
shall retaliate against an employee for protesting alleged violations of G.S. 
126-16. (1977, c. 866, s. 8.) 


§ 126-18. Compensation for assisting person in obtaining 
State employment barred; exception. 


It shall be unlawful for any person, firm or corporation to collect, accept or 
receive any compensation, consideration or thing of value for obtaining on 
behalf of any other person, or aiding or assisting any other person in obtaining 
employment with the State of North Carolina; provided, however, any person, 
firm, or corporation that is duly licensed and supervised by the North Carolina 
Department of Labor as a private employment service acting in the normal 
course of business, may collect such regular and customary fees for services 
rendered pursuant to a written contract when such fees are paid by someone 
other than the State of North Carolina; however, any person, firm, or 
corporation collecting fees for this service must have been licensed by the 
North Carolina Department of Labor for a period of not less than one year. 

Any person, firm or corporation collecting fees for this service must make a 
monthly report to the Department of Labor listing the name of the person, firm 
or corporation collecting fees and the person for whom a job was found, the 
nature and purpose of the job obtained, and the fee collected by the person, 
firm or corporation collecting the fee. Violation of this section shall constitute 
a Class 1 misdemeanor. (1977, c. 397, s. 1; 1993, c. 539, s. 933; 1994, Ex. Sess., 
C244 S14) 


OPINIONS OF ATTORNEY GENERAL 


Referral Incentive Award Program. — A State’s Use of Personnel Agency to Fill 
“Referral Incentive Award” program would not Positions. — This section does not prohibit the 
violate this section because it did not allow the State or one of its agencies from utilizing the 
referring state employee to receive any sort of _ services of a personnel agency or search firm to 
compensation from any other source related to find candidates for a difficult-to-recruit position 
the referral and the program did not have any after other efforts to fill the position have failed; 
provision in it that would require or allow the however, the statutorily mandated promotional 
state to pay any kind of fee that might be priority for state employees under this section 
charged by a licensed referral source to the _ restricts and limits the ability of state agencies 
jobhunter. See opinion of Attorney General to to act in this situation. See opinion of Attorney 
Mr. Ronald G. Penny, State Personnel Director, General to Mr. Richard V. Lee, State Personnel 
2000 N.C. AG LEXIS 10 (6/30/2000). Director, 58 N.C.A.G. 91 (1988). 


84 


$126-19 ART. 7. PRIVACY OF PERSONNEL RECORDS $126-22 


§ 126-19. Equal employment opportunity plans; reports; 
maintenance of services by State Personnel 
Director. 


(a) Each member of the Council of State under G.S. 143A-11, each of the 
principal departments enumerated in G.S. 143B-6, The University of North 
Carolina, the judicial branch, and the legislative branch, shall develop and 
submit an Equal Employment Opportunity plan which shall include goals and 
programs that provide positive measures to assure equitable and fair repre- 
sentation of North Carolina’s citizens. The plans developed by the judicial 
branch and by the Legislative Services Office on behalf of the legislative 
branch shall be submitted to the General Assembly on or before June 1 of each 
year. All other such plans shall be submitted to the State Personnel Director 
for review and approval on or before March 1, of each year. 

(b) The State Personnel Commission shall submit a report to the General 
Assembly concerning the status of Equal Employment Opportunity plans and 
programs for all State departments, agencies, [and] universities, which are 
required by this Chapter to report to the State Personnel Director, on or before 
June 1 of each year. If any plan has been disapproved, the report shall contain 
reasons for disapproval. The status report submitted to the General Assembly 
by the State Personnel Director and the plans submitted to the General 
Assembly by the judicial branch and the Legislative Services Office on behalf 
of the legislative branch shall contain the total number of persons employed in 
each job category, the race, sex, salary, and other demographics relative to 
persons hired and promoted during the reporting period, analysis of the data, 
and an indication as to which goals were achieved. 

(c) The State Personnel Director shall at least maintain current services of 
Equal Employment Opportunity technical assistance, training, oversight, 
monitoring, evaluation, support programs, and reporting to assure that State 
government’s work force at all occupational levels reflect North Carolina’s 
population. To the extent reasonably possible, these services shall be provided 
by qualified personnel who have continuous experience in the field of Equal 
Employment Opportunity and affirmative action and who are sensitive to 
circumstances and experiences of individuals from diverse backgrounds and 
cultures, and recognize that efficient and effective government requires the 
talents, skills, and abilities of all available human resources. (1991 (Reg. Sess., 
1992) c. 919, ss. 2-4.) 


Editor’s Note. — Session Laws 1991 (Reg. 1992, have been codified as this section at the 
Sess., 1992), c. 919, ss. 2-4, effective October 1, direction of the Revisor of Statutes. 


§§ 126-20, 126-21: Reserved for future codification purposes. 


ARTICLE 7. 
The Privacy of State Employee Personnel Records. 


§ 126-22. Personnel files not subject to inspection under 
§ 132-6. 


Personnel files of State employees, former State employees, or applicants for 
State employment shall not be subject to inspection and examination as 
authorized by G.S. 132-6. For purposes of this Article, a personnel file consists 
of any information gathered by the department, division, bureau, commission, 
council, or other agency subject to Article 7 of this Chapter which employs an 


85 


§ 126-22 CH. 126. STATE PERSONNEL SYSTEM § 126-22 


individual, previously employed an individual, or considered an individual’s 
application for employment, or by the office of State Personnel, and which 
information relates to the individual’s application, selection or nonselection, 
promotions, demotions, transfers, leave, salary, suspension, performance eval- 
uation forms, disciplinary actions, and termination of employment wherever 
located and in whatever form. Personnel files of former State employees who 
have been separated from State employment for 10 or more years may be open 
to inspection and examination except for papers and documents relating to 
demotions and to disciplinary actions resulting in the dismissal of the 


employee (1975.64 207,.s. 1; 19,77, 'c! 866,;53,9°) 


Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 

For note on the public’s access to public 


records, see 60 N.C.L. Rev. 853 (1982). 

For comment, “You Can’t Always Get What 
You Want: A Look at North Carolina’s Public 
Records Law,” see 72 N.C.L. Rev. 1527 (1994). 


CASE NOTES 


In order for personnel information to be 
protected by this section, it must meet two 
requirements: (1) it must have been gathered 
by an individual’s employer (including the Of- 
fice of State Personnel) or considered in an 
individual’s application for employment; and 
(2) the information must relate to at least one of 
the enumerated activities by the employer with 
respect to the individual employee or applicant 
for employment. News & Observer Publishing 
Co:-v. Poole, 330;N:C..465, 4128S. B.2d.7,(1992). 

Only personnel information about those 
employees gathered by the employing 
state agency is exempt from public inspec- 
tion under this section. News & Observer Pub- 
lishing Co. v. Poole, 330 N.C. 465, 412 S.E.2d 7 
i992): 

Employee Information Not Gathered by 
Employer. — Unless information regarding 
state employees gathered by the State Bureau 
of Investigation for a Commission formed to 
investigate improprieties in a university ath- 
letic program was first gathered by the employ- 
ing state agency or the Office of State Person- 
nel, it would not be exempt under this section 
and would be subject to disclosure under the 
Public Records Act. News & Observer Publish- 
ing Co, v, Poole, 330 N.C. 465,412 SE 2d 7 
(1992). 

Where Commission was not the employer of 
any state employees questioned or mentioned 
in the Commission’s meeting minutes, the min- 
utes did not meet the definition of “personnel 
file’ information set forth in this section be- 
cause the information was not “gathered” by 


the employer state agency. Because the min- 
utes did not fall within the statutory definition 
of “personnel file,” they were not protected by 
the statute. News & Observer Publishing Co. v. 
Poole, 330 N-C, 465, 4125S. E.2d-7 (1992). 

Breach of Confidentiality Shown. — Dis- 
closure to the media of former state employee’s 
social security number, medical diagnoses, fam- 
ily member names and addresses, and personal 
financial data for purposes of defending the 
propriety of a grievance settlement with the 
employee, was not excepted under G.S. 126-24 
from the non-disclosure provisions of G.S. 126- 
22. Toomer v. Garrett, 155 N.C. App. 462, 574 
S.E.2d 76, 2002 N.C. App. LEXIS 1613 (2002), 
cert. denied, appeal dismissed, 357 N.C. 66, 579 
S.E.2d 576 (2003). 

Breach of Confidentiality Not Shown. — 
There was insufficient evidence to show that 
employee “breached confidentiality” or that he 
“failed to provide complete responses to ques- 
tions” causing the “omission of important facts” 
at officer’s disciplinary hearing where the 
record showed that his comments were directed 
towards the handling of the pre-disciplinary 
conference for not being conducted behind 
closed doors and for being conducted rudely and 
loudly. These comments were not breaches of 
confidentiality, but rather criticisms of the 
manner and method of conducting pre-disci- 
plinary hearings. North Carolina Dep’t of Cors. 
v. Myers, 120 N.C. App. 437, 462 S.E.2d 824 
(1995). 

Cited in Durham Herald Co. v. County of 
Durham, 334 N.C. 677, 485 $.E.2d 317 (1993). 


OPINIONS OF ATTORNEY GENERAL 


Statewide flexible benefits plan could 
properly provide, through its third-party 
administrator, for the direct deposit of 
payments to spending account participants 
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and could legally allow for the release of a 
participant's bank account information to the 
third-party administrator without violating 
any confidentiality or privacy laws; the third- 
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party administrator acted as the agent of the 
state and of flexible benefits plan in adminis- 
tering the spending accounts of participants of 


flexible benefits plan. See opinion of Attorney 
General to Mr. Ronald Penny, State Personnel 
Director, 1999 N.C. AG LEXIS 24 (11/30/99). 


§ 126-23. Certain records to be kept by State agencies 
open to inspection. 


Each department, agency, institution, commission and bureau of the State 
shall maintain a record of each of its employees, showing the following 
information with respect to each such employee: name, age, date of original 
employment or appointment to the State service, current position, title, 
current salary, date and amount of most recent increase or decrease in salary, 
date of most recent promotion, demotion, transfer, suspension, separation, or 
other change in position classification, and the office or station to which the 
employee is currently assigned. Subject only to rules and regulations for the 
safekeeping of the records, adopted by the State Personnel Commission, every 
person having custody of such records shall permit them to be inspected and 
examined and copies thereof made by any person during regular business 
hours. Any person who is denied access to any such record for the purpose of 
inspecting, examining or copying the same shall have a right to compel 
compliance with the provisions of this section by application to a court of 
competent jurisdiction for a writ of mandamus or other appropriate relief. 
94,6720 1.8. 1; c- 667, s. 2.) 


North Carolina’s Public Records Law,” see 72 
N.C.L. Rev. 1527 (1994). 


Legal Periodicals. — For comment, “You 
Can’t Always Get What You Want: A Look at 


CASE NOTES 


Contracts Between Universities and 
Coaches. — Contracts under which institu- 
tions employ coaches and contracts between the 
institutions and certain vendors or suppliers 
which involve or concern those coaches or other 


documents related to those contracts are public 
records. See opinion of Attorney General to 
Charles J. Waldrup, Associate Vice President 
for Legal Affairs, University of North Carolina, 
2003 N.C.A.G. 2 (2/6/03). 


§ 126-24. Confidential information in personnel files; ac- 
cess to such information. 


All other information contained in a personnel file is confidential and shall 
not be open for inspection and examination except to the following persons: 

(1) The employee, applicant for employment, former employee, or his 
properly authorized agent, who may examine his own personnel file in 
its entirety except for (i) letters of reference solicited prior to employ- 
ment, or (ii) information concerning a medical disability, mental or 
physical, that a prudent physician would not divulge to a patient. An 
employee’s medical record may be disclosed to a licensed physician 
designated in writing by the employee; 

(2) The supervisor of the employee; 

(3) Members of the General Assembly who may inspect and examine 
personnel records under the authority of G.S. 120-19; 

(4) A party by authority of a proper court order may inspect and examine 
a particular confidential portion of a State employee’s personnel file; 
and 

(5) An official of an agency of the federal government, State government 
or any political subdivision thereof. Such an official may inspect any 
personnel records when such inspection is deemed by the department 
head of the employee whose record is to be inspected or, in the case of 
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an applicant for employment or a former employee, by the department 
head of the agency in which the record is maintained as necessary and 
essential to the pursuance of a proper function of said agency; 
provided, however, that such information shall not be divulged for 
purposes of assisting in a criminal prosecution, nor for purposes of 
assisting in a tax investigation. 

Notwithstanding any other provision of this Chapter, any department head 
may, in his discretion, inform any person or corporation of any promotion, 
demotion, suspension, reinstatement, transfer, separation, dismissal, employ- 
ment or nonemployment of any applicant, employee or former employee 
employed by or assigned to his department or whose personnel file is main- 
tained in his department and the reasons therefor and may allow the 
personnel file of such person or any portion thereof to be inspected and 
examined by any person or corporation when such department head shall 
determine that the release of such information or the inspection and exami- 
nation of such file or portion thereof is essential to maintaining the integrity of 
such department or to maintaining the level or quality of services provided by 
such department; provided that prior to releasing such information or making 
such file or portion thereof available as provided herein, such department head 
shall prepare a memorandum setting forth the circumstances which the 
department head deems to require such disclosure and the information to be 
disclosed. The memorandum shall be retained in the files of said department 
head and shall be a public record. (1975, ¢ 257, ss lz 197 7,,¢,.S866,s> [0 toa 
2nd Sess., c. 1207.) 


Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 


CASE NOTES 


Defending the Propriety of a Grievance 
Settlement Not a Valid Exception. — Dis- 
closure to the media of former state employee’s 
social security number, medical diagnoses, fam- 
ily member names and addresses, and personal 
financial data for purposes of defending the 
propriety of a grievance settlement with the 


employee, was not excepted under G.S. 126-24 
from the non-disclosure provisions of G.S. 126- 
22. Toomer v. Garrett, 155 N.C. App. 462, 574 
S.E.2d 76, 2002 N.C. App. LEXIS 1613 (2002), 
cert. denied, appeal dismissed, 357 N.C. 66, 579 
S.H.2d 576 (2003). 


OPINIONS OF ATTORNEY GENERAL 


Pursuant to G.S. 147-64.13, the provi- 
sions of G.S. 147-64.7(a)(1) supersede the 
provisions of this section to the extent 
they conflict. Specifically, the Auditor’s power 
to examine documents in the course of an 
authorized audit includes the power to examine 
confidential employee personnel files relevant 
to that audit without the consent of the em- 
ployee or his employer. See opinion of Attorney 


General to The Honorable Ralph Campbell, Jr., 
State Auditor, 1999 N.C.A.G. 8 (3/5/99). 

For a discussion of legal impediments 
which prohibit employers from disclosing 
personal information about their employ- 
ees, see opinion of Attorney General to Bryan 
EK. Beatty, Inspector General, North Carolina 
Department of Justice, 1998 N.C.A.G. 49 (12/1/ 
98). 


§ 126-25. Remedies of employee objecting to material in 
file. 


An employee, former employee or applicant for employment who objects to 
material in his file may place in his file a statement relating to the material he 
considers to be inaccurate or misleading. An employee, former employee or 
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applicant for employment who objects to material in his file because he 
considers it inaccurate or misleading may seek the removal of such material 
from his file in accordance with the grievance procedure of that department, 
including appeal to the State Personnel Commission. When a department, 
division, bureau, commission, or other agency agrees or is ordered by the State 
Personnel Commission or by the General Court of Justice of this State to 
remove inaccurate or misleading material from an employee’s file, which 
information was placed in the file by the supervisor or other agent of 
management, it shall destroy the original and all copies of the material 
removed and may not retain any inaccurate or misleading information derived 
from the material removed. (1975, c. 257, s. 1; c. 667, s. 2; 1977, c. 866, s. 11; 
1985, c. 638.) 


CASE NOTES 


Right to Appeal. — Petitioner had the right Applied in Area Mental Health v. Speed, 69 
to appeal the respondent’s action of not remov- N.C. App. 247, 317 S.E.2d 22 (1984). 
ing all the warnings from her file and the Cited in Vanderburg v. N.C. Dep’t of Reve- 
decision that no other warning could be put in nue, 168 N.C. App. 598, 608 S.E.2d 831, 2005 
place of one that was removed. Nailing v. UNC- N.C. App. LEXIS 451 (2005). 
CH, 117 N.C. App. 318, 451 S.E.2d 351 (1994), 
cert. denied, 339 N.C. 614, 454 S.E.2d 255 
(i995). 


§ 126-26. Rules and regulations. 


The State Personnel Commission shall prescribe such rules and regulations 
as it deems necessary to implement the provisions of this Article. (1975, c. 257, 
SCAG 67Ns? 2.) 


CASE NOTES 


Cited in Employment Sec. Comm'n vy. Peace, 
128 N.C. App. 1, 493 S.E.2d 466 (1997), aff'd, 
349 N.C. 315, 507 S.E.2d 272 (1998). 


§ 126-27. Penalty for permitting access to confidential file 
by unauthorized person. 


Any public official or employee who shall knowingly and willfully permit any 
person to have access to or custody or possession of any portion of a personnel 
file designated as confidential by this Article, unless such person is one 
specifically authorized by G.S. 126-24 to have access thereto for inspection and 
examination, shall be guilty of a Class 3 misdemeanor and upon conviction 
shall only be fined in the discretion of the court but not in excess of five 
finmcdredsdollars($500.00) MUlO 75 mce2aianc al 1993.%c, 539,°s, 934, 1994 Ex. 
mess.c. 24.5. 14(c)) 


§ 126-28. Penalty for examining, copying, etc., confiden- 
tial file without authority. 


Any person, not specifically authorized by G.S. 126-24 to have access to a 
personnel file designated as confidential by this Article, who shall knowingly 
and willfully examine in its official filing place, remove or copy any portion of 
a confidential personnel file shall be guilty of a Class 3 misdemeanor and upon 
conviction shall only be fined in the discretion of the court but not in excess of 
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five hundred dollars ($500.00). (1975, c. 257, s. 1; 1998, c. 539, s. 935; 1994, Ex. 
Sess., c. 24, s. 14(c).) 


§ 126-29. Access to material in file for agency hearing. 


A party to a quasi-judicial hearing of a State agency subject to Article 7 of 
this Chapter, or a State agency subject to Article 7 of this Chapter which is 
conducting a quasi-judicial hearing, may have access to relevant material in 
personnel files and may introduce copies of such material or information based 
on such material as evidence in the hearing either upon consent of the 
employee, former employee, or applicant for employment or upon subpoena 
properly issued by the agency either upon request of a party or on its own 
motion. Nothing in this Article shall impose liability on any agent or officer of 
the State for compliance with this provision, notwithstanding any other 
provision of this Article. (1977, c. 866, s. 12; 1987, c. 320, s. 5.) 


§ 126-30. Fraudulent disclosure and willful nondisclosure 
on application for State employment; penal- 
ties. 


(a) Any employee who knowingly and willfully discloses false or misleading 
information, or conceals dishonorable military service; or conceals prior 
employment history or other requested information, either of which are 
significantly related to job responsibilities on an application for State employ- 
ment may be subjected to disciplinary action up to and including immediate 
dismissal from employment. Dismissal shall be mandatory where the appli- 
cant discloses false or misleading information in order to meet position 
qualifications. Application forms for State employment shall include a state- 
ment informing applicants of the consequences of such fraudulent disclosure or 
lack of disclosure. 

(b) The employing authority within each department, university, board, or 
commission, shall verify the status of credentials and the accuracy of state- 
ments contained in the application of each new employee within 90 days from 
the date of the employees employment. Failure to verify the application shall 
not bar action under subsection (a) above. 

(c) The State Personnel Commission shall issue rules and procedures to 
implement this section for all departments, agencies and institutions which 
are not exempted from the State Personnel Act under G.S 126-5(c1). Each 
agency, department and institution which is exempted under G.S. 126-5(c1) 
shall issue regulations to implement this section pursuant to the rulemaking 
procedures applicable to it. (1987, c. 666, s. 1.) 


8§ 126-31 through 126-33: Reserved for future codification purposes. 


ARTICLE 8. 
Employee Appeals of Grievances and Disciplinary Action. 


§ 126-34. Grievance appeal for career State employees. 


Unless otherwise provided in this Chapter, any career State employee 
having a grievance arising out of or due to the employee’s employment and who 
does not allege unlawful harassment or discrimination because of the employ- 
ee’s age, sex, race, color, national origin, religion, creed, handicapping condi- 
tion as defined by G.S. 168A-3, or political affiliation shall first discuss the 


90 


$126-34 ART. 8. EMPLOYEE APPEALS $126-34 


problem or grievance with the employee’s supervisor and follow the grievance 
procedure established by the employee’s department or agency. Any State 
employee having a grievance arising out of or due to the employee’s employ- 
ment who alleges unlawful harassment because of the employee’s age, sex, 
race, color, national origin, religion, creed, or handicapping condition as 
defined by G.S. 168A-3 shall submit a written complaint to the employee’s 
department or agency. The department or agency shall have 60 days within 
which to take appropriate remedial action. If the employee is not satisfied with 
the department or agency’s response to the complaint, the employee shall have 
the right to appeal directly to the State Personnel Commission. (1975. c. 667, 
Somes OL User Oe lool, Coes. 4, 1998-loo. 62.) 


CASE NOTES 


Construction. — There was no inconsis- 
tency between G.S. 126-34 and G.S. 126-5 be- 
cause the legislature, having specifically ex- 
cluded various classes of state employees from 
all of Chapter 126, except Articles 6 and 7, in 
G.S. 126-5, had no need to repeat the same list 
of excluded employees in other parts of Chapter 
126. Woodburn v. N.C. State Univ., 156 N.C. 
App. 549,577 S.E.2d 154, 2003 N.C. App. 
LEXIS 305 (2003), cert. denied, 357 N.C. 470, 
584 S.E.2d 296 (2003). 

Authority to Hear Action Brought by 
DOC Employee. — Among all the provisions 
of this Article, only G.S. 126-37 confers upon 
the State Personnel Commission or upon the 
Office of Administrative Hearings the jurisdic- 
tion or power to deal with an action brought by 
a correction employee who was reallocated pur- 
suant to a managerial reallocation. Batten v. 
North Carolina Dep’t of Cor., 326 N.C. 338, 389 
S.E.2d 35 (1990), overruled on other grounds, 
Empire Power Co. v. North Carolina Dep’t of 
Env’t, Health & Natural Resources, 337 N.C. 
569, 447 S.E.2d 168 (1994). 

To Whom Article Applicable. — A perma- 
nent state employee who alleges he has been 
reduced in position without just cause is enti- 
tled to the review and appeal provisions out- 
lined in this Article, whether the motive for his 
demotion was illegally discriminatory or retal- 
iatory, or apparently or actually disciplinary. 
Batten v. North Carolina Dep’t of Cor., 326 N.C. 
338, 389 S.E.2d 35 (1990), overruled on other 
grounds, Empire Power Co. v. North Carolina 
Dep't of Env’'t, Health & Natural Resources, 
337 N.C. 569, 447 S.E.2d 168 (1994). 

Petitioners, who alleged that they were 
arbitrarily selected for a pay freeze and 
prevented from transferring to reclassified po- 
sitions, had to follow the grievance procedure of 
this section, since they did not allege one of the 
prohibited grounds of discrimination. Poret v. 
State Personnel Comm'n, 74 N.C. App. 536, 328 
SH2d 880, cert. denied. 314 N.C. 117, 332 


ot 


S.E.2d 491, 332 S.E.2d 492 (1985), overruled on 
other grounds, Batten v. North Carolina Dep’t 
of Cor., 326 N.C. 338, 389 S.E.2d 35 (1990), 
overruled on other grounds, Empire Power Co. 
v. North Carolina Dep’t of Env’t, Health & 
Natural Resources, 337 N.C. 569, 447 S.E.2d 


168 (1994). 
Failure to Follow Established Grievance 
Procedure. — Department of Human Re- 


source’s dismissal of employee’s appeal on 
grounds it was filed one day after the deadline 
was neither arbitrary or capricious where em- 
ployee was informed of the time limits for 
perfecting appeal, offered assistance for com- 
plying with appeal procedures since legal rep- 
resentation was not allowed at that time of the 
proceeding, and employee’s apparent justifica- 
tion for filing late was difficulty in retaining an 
attorney. Lewis v. North Carolina Dep’t of Hu- 
man Resources, 92 N.C. App. 737, 375 S.E.2d 
IZ 989): 

The State Personnel Act provides for admin- 
istrative-type grievance procedures for viola- 
tions of its provisions. The statute further pro- 
vides that judicial review of unfavorable 
decisions may be had in superior court. Where 
a statute provides for an orderly procedure for 
an appeal to the superior court for review, this 
procedure is the exclusive means for obtaining 
judicial review, and a civil action is only proper 
after all administrative remedies have been 
exhausted. Johnson v. North Carolina DOT, 107 
N.C. App. 63, 418 S.E.2d 700 (1992). 

Cited in Nantz v. Employment Sec. Comm'n, 
290 N.C. 473, 226 S.E.2d 340 (1976); Jones v. 
Department of Human Resources, 44 N.C. App. 
116, 260 S.E.2d 654 (1979); Employment Sec. 
Comm'n v. Lachman, 305 N.C. 492, 290 S.E.2d 
616 (1982); Area Mental Health v. Speed, 69 
N.C. App. 247, 317 S.E.2d 22 (1984); N.C. Dep't 
of Env’t & Natural Res. v. Carroll, 358 N.C. 649, 
599 S.E.2d 888, 2004 N.C. LEXIS 909 (2004); 
Newberne v. Crime Control & Pub. Safety, 168 
N.C. App. 87, 606 S.E.2d 742, 2005 N.C. App. 
LEXIS 176 (2005). 
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§ 126-34.1. Grounds for contested case under the State 


Personnel Act defined. 


(a) A State employee or former State employee may file in the Office of 
Administrative Hearings a contested case under Article 3 of Chapter 150B of 
the General Statutes only as to the following personnel actions or issues: 


(1) 
(2) 


(3) 
(4) 


(5) 


(6) 


(7) 
(8) 


(9) 


Dismissal, demotion, or suspension without pay based upon an alleged 
violation of G.S. 126-35, if the employee is a career State employee. 
An alleged unlawful State employment practice constituting discrim- 
ination, as proscribed by G.S. 126-36, including: 

a. Denial of promotion, transfer, or training, on account of the 
employee’s age, sex, race, color, national origin, religion, creed, 
political affiliation, or handicapping condition as defined by 
Chapter 168A of the General Statutes. 

b. Demotion, reduction in force, or termination of an employee in 
retaliation for the employee’s opposition to alleged discrimination 
on account of the employee’s age, sex, race, color, national origin, 
religion, creed, political affiliation, or handicapping condition as 
defined by Chapter 168A of the General Statutes. 

Retaliation against an employee, as proscribed by G.S 126-17, for 

protesting an alleged violation of G.S. 126-16. 

Denial of the veteran’s preference granted in accordance with Article 

13 of this Chapter in initial State employment or in connection with a 

reduction in force, for an eligible veteran as defined by G.S. 126-81. 

Denial of promotion for failure to post or failure to give priority 

consideration for promotion or reemployment, to a career State 

employee as required by G.S. 126-7.1 and G.S. 126-36.2. 

Denial of an employee’s request for removal of allegedly inaccurate or 

misleading information from the employee’s personnel file as provided 

by:Gio8 126-25: 

Any retaliatory personnel action that violates G.S. 126-85. 

Denial of promotion in violation of G.S. 126-14.2, where an initial 

determination found probable cause to believe there has been a 

violation of G.S. 126-14.2. 

Denial of employment in violation of G.S. 126-14.2, where an initial 

determination found probable cause to believe that there has been a 

violation of G.S. 126-14.2. 


(10) Harassment in the workplace based upon age, sex, race, color, 


national origin, religion, creed, or handicapping condition, whether 
the harassment is based upon the creation of a hostile work environ- 
ment or upon a quid pro quo. 


(11) Violation of any of the following federal statutes as applied to the 


employee: 

a. The Fair Labor Standards Act, 29 U.S.C. § 201, et seq. 

b. The Age Discrimination in Employment Act, 29 U.S.C. § 621, et 
seq. 

c. The Family Medical Leave Act, 29 U.S.C. § 2601, et seq. 

d. The Americans with Disabilities Act, 42 U.S.C. § 12101, et seq. 


(b) An applicant for initial State employment may file in the Office of 
Administrative Hearings a contested case under Article 3 of Chapter 150B of 
the General Statutes based upon: 


CL) 
(2) 


Alleged denial of employment in violation of G.S. 126-16. 

Denial of the applicant’s request for removal of allegedly inaccurate or 
misleading information from the personnel file as provided by G.S. 
126-25. 


(3) Denial of equal opportunity for employment and compensation on 


account of the employee’s age, sex, race, color, national origin, religion, 
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creed, political affiliation, or handicapping condition as defined by 
Chapter 168A of the General Statutes. This subsection with respect to 
equal opportunity as to age shall be limited to persons who are at least 
40 years of age. An applicant may not, however, file a contested case 
where political affiliation was the reason for the person’s nonselection 
for (i) an exempt policymaking position as defined in G.S. 126-5(b)(3), 
(1) a chief deputy or chief administrative assistant position under 
G.S. 126-5(c)(4), or Gii) a confidential assistant or confidential secre- 
tary position under G.S. 126-5(c)(2). 

(4) Denial of the veteran’s preference in initial State employment pro- 
vided by Article 13 of this Chapter, for an eligible veteran as defined 
by G.S. 126-81. 

(5) Denial of employment in violation of G.S. 126-14.2, where an initial 
determination found probable cause to believe that there has been a 
violation of G.S. 126-14.2. 

(c) In the case of a dispute as to whether a State employee’s position is 
properly exempted from the State Personnel Act under G.S. 126-5, the 
employee may file in the Office of Administrative Hearings a contested case 
under Article 3 of Chapter 150B of the General Statutes. 

(d) A State employee or applicant for State employment may file in the 
Office of Administrative Hearings a contested case under Article 3 of Chapter 
150B of the General Statutes based upon a false accusation regarding, or 
disciplinary action relating to, the employee's alleged violation of G.S. 126-14 
or GiS.126-14.1. 

(e) Any issue for which appeal to the State Personnel Commission through 
the filing of a contested case under Article 3 of Chapter 150B of the General 
Statutes has not been specifically authorized by this section shall not be 
grounds for a contested case under Chapter 126. (1995, c. 141, s. 7; 1997-520, 
s. 4; 1998-135, s. 3; 2001-467, s. 2.) 


Cross References. — For the State Em-_ ing the sovereign immunity of the State for 
ployee Federal Remedy Restoration Act, waiv- certain purposes, see G.S. 143-300.35. 


CASE NOTES 


Legislative Intent. — By enacting this sec- of the State Personnel Act clearly and unam- 
tion, the General Assembly has indicated its biguously states that the statutory list of ap- 
intent to create grounds for appeal to the Com- __— peal grounds in G.S. 126-34.1 is exclusive, and 
mission through a contested case hearing only this list does not provide for appeals to the 
on issues for which appeal has been specifically Office of Administrative Hearings (OAH) of 
authorized in this section. Dunn v. North Caro- _ reductions in force (RIF) based on a lack of just 
lina Dep’t of Human Resources, 124 N.C. App. cause; the North Carolina General Assembly 
158, 476 S.E.2d 383 (1996). clearly intended to deny the OAH jurisdiction 

When a state employee sought review of the over challenges to RIF on procedural violation 
termination of her employment, G.S. 126- grounds and to grant state employees the right 
34.1(a)(2)(b) did not give her a right to a hear- _ to bring only those RIF claims that are specif- 
ing before the Office of Administrative Hear- ically set out in G.S. 126-34.1 before OAH. 
ings, because her job as “instructional and Univ. of N.C. at Chapel Hill v. Feinstein, 161 
research staff of the University of North Caro- N.C. App. 700, 590 S.E.2d 401, 2003 N.C. App. 
lina” was expressly exempt from the ambit of | LEXIS 2277 (2003), cert. denied, 358 N.C. 380, 
Chapter 126, the State Personnel Act, and the 598 S.E.2d 380 (2004). 
fact that the statute referred to state employees By its own terms of exclusion, G.S. 126-34.1 
without adding “except those already ex- of the State Personnel Act supersedes and con- 
empted,” did not require a different result. trols over any contrary earlier enactments, and 
Woodburn v. N.C. State Univ., 156 N.C. App. given its clear and unambiguous language, the 
549, 577 S.E.2d 154, 2003 N.C. App. LEXIS 305 later enacted G.S. 126-34.1 supplants G.S. 126- 
(2003), cert. denied, 357 N.C. 470, 584 S.E.2d 35. Univ. of N.C. at Chapel Hill v. Feinstein, 
296 (2003). 161 N.C. App. 700, 590 $.E.2d 401, 2003 N.C. 

Construction. — Language of G.S. 126-34.1 App. LEXIS 2277 (2003), cert. denied, 358 N.C. 
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380, 598 S.E.2d 380 (2004). 

Reduction in Force Based on Lack of 
Just Cause or Procedural Violations Not 
Reviewable. — Because under G.S. 126-34.1 
of the State Personnel Act, the Office of Admin- 
istrative Hearings (OAH) did not have jurisdic- 
tion to determine whether employees’ termina- 
tions under reductions in force were based on a 
lack of just cause or procedural violations, the 
trial court erred in holding otherwise and the 
employees’ petitions for OAH review were to be 
dismissed on remand. Univ. of N.C. at Chapel 
Hill v. Feinstein, 161 N.C. App. 700, 590 S.E.2d 
401, 2003 N.C. App. LEXIS 2277 (2003), cert. 
denied, 358 N.C. 380, 598 S.E.2d 380 (2004). 

The superior court properly determined 
that it had subject matter jurisdiction 
where the plaintiff sought injunctive relief or- 
dering his reinstatement to the “same or simi- 
lar position,” a matter on which this section 
does not specifically authorize appeal; the State 
Personnel Act does not place jurisdiction over 
this matter with the State Personnel Commis- 
sion. Hodge v. North Carolina DOT, 137 N.C. 
App. 247, 528 S.E.2d 22, 2000 N.C. App. LEXIS 
334 (2000). 

Superior court properly determined 
that it lacked subject matter jurisdiction 
over former state employee’s disabilities dis- 
crimination claim where there was no evidence 
presented that the employee had been continu- 
ously employed by the State of North Carolina 
for the immediate 24 preceding months and 
thus she was not a career State employee. 
Campbell v. N.C. DOT - DMV, 155 N.C. App. 
652, 575 S.E.2d 54, 2003 N.C. App. LEXIS 24 
(2003), cert. denied, 357 N.C. 62, 579 S.E.2d 
386 (2003). 

Demotion and transfer were not politi- 
cally-motivated in violation of this section 
where the evidence in the record failed to 
support a causal connection between his polit- 
ical affihation and the employer’s actions; peti- 
tioner admitted that the demotion and transfer 
were not the product of any disciplinary actions 
but was the result of the letters he wrote 
requesting a transfer, and that his testimony 
regarding people who “played politics” was 
nothing more than speculation. Curtis v. North 
Carolina DOT, 140 N.C. App. 475, 537 S.E.2d 
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498, 2000 N.C. App. LEXIS 1215 (2000). 

Constructive Discharge. — When an em- 
ployee is “deemed to have voluntarily resigned” 
by the State agency for being unable or unwill- 
ing to work in conditions that may constitute 
discrimination, such resignation can constitute 
a constructive discharge entitling the employee 
to file a contested case alleging termination 
pursuant to G.S.§ 126-34.1(a)(2)b. Campbell v. 
N.C. DOT - DMV, 155 N.C. App. 652, 575 S.E.2d 
54, 2003 N.C. App. LEXIS 24 (2003), cert. 
denied, 357 N.C. 62, 579 S.E.2d 386 (2003). 

Choice of Remedies. — State employee 
may choose to pursue a whistleblower claim 
pursuant to G.S. 126-85 in either the superior 
court or the Office of Administrative Hearings, 
but not both. Swain v. Elfland, 145 N.C. App. 
383, 550 S.E.2d 530, 2001 N.C. App. LEXIS 663 
(2001), cert. denied, 354 N.C. 228, 554 S.E.2d 
832 (2001). 

Trial court properly dismissed a judicial ac- 
tion brought by a former police officer under 
G.S. 126-86, which was commenced prior to the 
exhaustion of an administrative action before 
the Office of Administrative Hearings, that the 
former officer brought pursuant to G.S. 126- 
34.1(a)(7), alleging retaliation and racial dis- 
crimination in violation of G.S. 126-85. 
Newberne v. Crime Control & Pub. Safety, 168 
N.C. App. 87, 606 S.E.2d 742, 2005 N.C. App. 
LEXIS 176 (2005). 

Applied in Jordan v. DOT, 140 N.C. App. 
771, 538 S.E.2d 623, 2000 N.C. App. LEXIS 
1272 (2000), cert denied; 353 N.C. 376, 547 
S.E.2d 412 (2001). 

Cited in Metts v. North Carolina Dep't of 
Revenue, — F. Supp. 2d —, 2000 U.S. Dist. 
LEXIS 2567 (E.D.N.C. Jan. 9, 2000), aff'd, 230 
F.3d 1353 (4th Cir. 2000); Kea v. Dep’t of Health 
& Human Servs., 153 N.C. App. 595, 570 S.E.2d 
919, 2002 N.C. App. LEXIS 1246 (2002), appeal 
dismissed, 356 N.C. 673, 577 S.E.2d 120 (2003), 
357 N.C. 654, 588 S.E.2d 467 (2003); Enoch v. 
Alamance County Dep’t of Soc. Servs., 164 N.C. 
App. 233, 595 S.E.2d 744, 2004 N.C. App. 
LEXIS 810 (2004); N.C. Dep’t of Env’t & Natu- 
ral Res. v. Carroll, 358 N.C. 649, 599 S.E.2d 
888, 2004 N.C. LEXIS 909 (2004); Vanderburg 
v. N.C. Dep’t of Revenue, 168 N.C. App. 598, 
608 S.E.2d 831, 2005 N.C. App. LEXIS 451 
(2005). 


§ 126-34.2. Alternative dispute resolution. 


(a) Notwithstanding the provisions of Articles 6 and 7 of this Chapter, or the 
other provisions of this Article, with the consent of the parties, a matter for 
which a State employee, a former State employee, or an applicant for State 
employment has filed a contested case under Article 3 of Chapter 150B of the 
General Statutes may be handled in accordance with alternative dispute 
resolution procedures adopted by the State Personnel Commission. 
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(b) In its discretion, the State Personnel Commission may adopt alternative 
dispute resolution procedures for the resolution of matters not constituting 
grounds for a contested case under G.S. 126-34.1. 

(c) Nothing in this section shall be construed to limit the right of any person 
to file in the Office of Administrative Hearings a contested case under Article 
3 of Chapter 150B of the General Statutes. (1995, c. 141, s. 8.) 


§ 126-35. Just cause; disciplinary actions for State em- 
ployees. 


(a) No career State employee subject to the State Personnel Act shall be 
discharged, suspended, or demoted for disciplinary reasons, except for just 
cause. In cases of such disciplinary action, the employee shall, before the action 
is taken, be furnished with a statement in writing setting forth in numerical 
order the specific acts or omissions that are the reasons for the disciplinary 
action and the employee’s appeal rights. The employee shall be permitted 15 
days from the date the statement is delivered to appeal to the head of the 
department. However, an employee may be suspended without warning for 
causes relating to personal conduct detrimental to State service, pending the 
giving of written reasons, in order to avoid undue disruption of work or to 
protect the safety of persons or property or for other serious reasons. The 
employee, if he is not satisfied with the final decision of the head of the 
department, or if he is unable, within a reasonable period of time, to obtain a 
final decision by the head of the department, may appeal to the State 
Personnel Commission. Such appeal shall be filed not later than 30 days after 
receipt of notice of the department head’s decision. The State Personnel 
Commission may adopt, subject to the approval of the Governor, rules that 
define just cause. 

(b) Notwithstanding any other provision of this Chapter, a reduction in pay 
or position which is not imposed for disciplinary reasons shall not be consid- 
ered a disciplinary action within the meaning of this Article. Disciplinary 
actions, for the purpose of this Article, are those actions taken in accordance 
with the disciplinary procedures adopted by the State Personnel Commission 
and specifically based on unsatisfactory job performance, unacceptable per- 
sonal conduct or a combination of the two. 

(c) For the purposes of contested case hearings under Chapter 150B, an 
involuntary separation (such as a separation due to a reduction in force) shall 
be treated in the same fashion as if it were a disciplinary action. 

(d) In contested cases conducted pursuant to Chapter 150B of the General 
Statutes, the burden of showing that a career State employee subject to the 
State Personnel Act was discharged, suspended, or demoted for just cause rests 
with the department or agency employer. (1975, c. 667, s. 10; 1989 (Reg. Sess., 
POOO\eom25 tsi 23199 esGouseii: ce. 354625301722:-s.41, 2000-190; sxl32) 


Legal Periodicals. — For survey of 1977 N.C.L. Rev. 1185 (1980). 
constitutional law, see 56 N.C.L. Rev. 943 For survey of 1980 administrative law, see 59 
(1978). N.C.L. Rev. 1040 (1981). 

For survey of 1979 administrative law, see 58 


CASE NOTES 


Constitutional Implications. — For case Stott v. Martin, 725 F. Supp. 1365 (E.D.N.C. 
discussing the propriety under U.S. Const., 1989), rev’d on other grounds, 916 F.2d 134 (4th 
Amends. I and XIV, of adverse personnel ac- Cir. 1990). 
tions affecting State employees in exempt posi- The purpose of this section is to provide 
tions following the change from the Hunt ad- the employee with a written statement of the 
ministration to the Martin administration, see reasons for his discharge so that the employee 
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may effectively appeal his discharge. Leiphart 
v. North Carolina School of Arts, 80 N.C. App. 
339, 342 S.E.2d 914 (1986). 

This section was designed to prevent the 
employer from summarily discharging an em- 
ployee and then searching for justifiable rea- 
sons for the dismissal. Leiphart v. North Caro- 
lina School of Arts, 80 N.C. App. 339, 342 
S.E.2d 914 (1986). 

Section Supplanted by Later-Enacted 
G.S. 126-34.1. — By its own terms of exclusion, 
G.S. 126-34.1 of the State Personnel Act super- 
sedes and controls over any contrary earlier 
enactments, and given its clear and unambig- 
uous language, the later enacted G.S. 126-34.1 
supplants G.S. 126-35. Univ. of N.C. at Chapel 
Hill v. Feinstein, 161 N.C. App. 700, 590 S.E.2d 
401,,-2003 N.C. App. LEXIS 2277 (2003), cert. 
denied, 358 N.C. 380, 598 S.E.2d 380 (2004). 

This section creates a reasonable expec- 
tation of continued employment and a 
property interest within the meaning of the 
Due Process Clause of the United States Con- 
stitution. Faulkner v. North Carolina Dep’t of 
Cors., 428 F. Supp. 100 (W.D.N.C. 1977). 

Where a State employee asserts civil 
rights violations under 42 U.S.C. § 1983 for 
his wrongful dismissal, the superior court re- 
tains its traditional power to grant preliminary 
injunctive relief without requiring him to ex- 
haust the administrative remedies provided in 
Chapter 126 of the General Statutes. Williams 
v. Greene, 36 N.C. App. 80, 243 $.E.2d 156, 
appeal dismissed, 295 N.C. 471, 246 S.E.2d 12 
(1978). 

A State employee who could be dis- 
charged only for cause had a property 
interest of continued employment created 
by state law and protected by the Due Process 
Clause of the United States Constitution. 
Leiphart v. North Carolina School of Arts, 80 
N.C. App. 339, 342 S.E.2d 914 (1986). 

To Whom Article Applicable. — A perma- 
nent state employee who alleges he has been 
reduced in position without just cause is enti- 
tled to the review and appeal provisions out- 
lined in this article, whether the motive for his 
demotion was illegally discriminatory or retal- 
iatory, or apparently or actually disciplinary. 
Batten v. North Carolina Dep’t of Cor., 326 N.C. 
338, 389 S.E.2d 35 (1990), overruled on other 
grounds, Empire Power Co. v. North Carolina 
Dep't of Env’'t, Health & Natural Resources, 
337 N.C. 569, 447 S.E.2d 168 (1994). 

The plaintiff, a discharged Agricultural Ex- 
tension Agent, could not establish a property 
right in his job through the State Personnel Act 
because he was part of the instructional staff of 
the UNC system and therefore exempt from 
this act. McCallum y. North Carolina Coop. 
Extension Serv., 142 N.C. App. 48, 542 S.E.2d 
227, 2001 N.C. App. LEXIS 51 (2001), cert. 
denied, 353 N.C. 452, 548 S.E.2d 527 (2001). 
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Invocation of Jurisdiction. — Because 
this section deems such departmental or 
agency action “disciplinary,” an allegation that 
an employee has been “demoted in rank with- 
out sufficient cause” invokes first the jurisdic- 
tion of the State Personnel Commission, then, 
on appeal, that of the Office of Administrative 
Hearings, even when there has been no docu- 
mented misconduct by the employee. Batten v. 
North Carolina Dep’t of Cor., 326 N.C. 338, 389 
S.E.2d 35 (1990), overruled on other grounds, 
Empire Power Co. v. North Carolina Dep't of 
Envt, Health & Natural Resources, 337 N.C. 
569, 447 S.E.2d 168 (1994). 

Focus of Review. — Although referred to as 
“disciplinary,” the focus of review under this 
section is justification of the adverse depart- 
mental action, without regard to whether it is 
taken in response to employee conduct or in 
response to the vicissitudes of a department’s 
personnel needs. Batten v. North Carolina 
Dep trot. Cor. 32G0N.C. 338, 23898510 coe 
(1990), overruled on other grounds, Empire 
Power Co. v. North Carolina Dep’t of Env’, 
Health & Natural Resources, 337 N.C. 569, 447 
S.E.2d 168 (1994). 

Authority to Hear Action Brought by 
DOC Employee. — Among all the provisions 
of this article, only G.S. 126-37 confers upon the 
State Personnel Commission or upon the Office 
of Administrative Hearings the jurisdiction or 
power to deal with an action brought by a 
correction employee who was reallocated pur- 
suant to a managerial reallocation. Batten v. 
North Carolina Dep’t of Cor., 326 N.C. 338, 389 
S.E.2d 35 (1990), overruled on other grounds, 
Empire Power Co. v. North Carolina Dep’t of 
Env't, Health & Natural Resources, 337 N.C. 
569, 447 S.E.2d 168 (1994). 

This section establishes a condition pre- 
cedent that must be fulfilled by the employer 
before disciplinary actions are taken: The em- 
ployer must provide the employee with a writ- 
ten statement enumerating specific acts or rea- 
sons for the disciplinary action and containing 
a statement of the employee’s appeal rights. 
Leiphart v. North Carolina School of Arts, 80 
N.C. App. 339, 342 S.E.2d 914 (1986). 

Property Interest in Employment. — A 
terminated career state employee was entitled 
to the “just cause” protection of this section and 
was therefore imbued with a constitutionally 
protected property interest in his employment 
as the Equal Employment Opportunity Officer 
of a state agency. Peace v. Employment Sec. 
Comm'n, 349) N.C, 315, 507 S:h.2d 272,01998), 

“Just Cause”. — This section provides that 
no employee may be reduced in “pay or position, 
except for just cause”; this section does not 
define “just cause,” but giving the words their 
ordinary meaning, it would include either the 
undertaking of a private investigation of a 
superior or the refusal to answer questions in 
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an investigation within a particular depart- 
ment. Reed v. Byrd, 41 N.C. App. 625, 255 
S.E.2d 606 (1979). 

Just cause is not defined in this section. 
Words of statute are to be given their ordinary 
meaning. Walker v. North Carolina Dep’t of 
Human Resources, 100 N.C. App. 498, 397 
S.E.2d 350 (1990), cert. denied, 328 N.C. 98, 
402 S.E.2d 430 (1991). 

The trial court correctly determined that the 
record lacked substantial evidence to support 
the Personnel Commission’s conclusion that 
the Department of Correction had not met its 
burden of showing just cause for terminating 
correctional officer; said officer’s behavior in 
leaving his post without authorization and fail- 
ing to remain alert while on duty did not only 
constitute “unsatisfactory job performance” but 
fell squarely within the category of “unaccept- 
able personal conduct” for which a DOC em- 
ployee may be terminated without any prior 
warning. North Carolina Dep’t of Cor. v. 
McNeely, 135 N.C. App. 587, 521 S.E.2d 730, 
1999 N.C. App. LEXIS 1175 (1999). 

There was just cause to demote the highway 
patrol employee as the employee drank three 
beers within a short period; proceeded to drive 
after drinking; exceeded the speed limit; and 
two alco-sensor tests registered 0.09 and 0.08 
alcohol concentration readings. Davis v. N.C. 
Dep’t of Crime Control & Pub. Safety, 151 N.C. 
Appmolowobo S.E.2d~ 716; 2002 N:C. App. 
LEXIS 777 (2002). 

Demotion of a state Department of Correc- 
tion employee was not based on the just cause 
of sexual harassment, where unlawful sexual 
harassment was defined in the Department of 
Correction policy as including quid pro quo or 
hostile environment consequences, and the em- 
ployee’s sexual comments did not include quid 
pro quo or hostile environment consequences. 
Lewis v. N.C. Dep’t of Corr., 153 N.C. App. 449, 
570 S.E.2d 231, 2002 N.C. App. LEXIS 1168 
(2002) atfd357N.C. 246, 580 S.E.2d° 694 
(2003). 

When an employee was demoted from his 
position as a prison food service supervisor, 
there was substantial evidence, sufficient to 
satisfy the requirements of G.S. 126-35(a), that 
he did not satisfactorily meet his job require- 
ments, which included supervising inmate 
workers and ensuring that the kitchen was 
kept in a clean and orderly fashion, and he 
received two written warnings concerning his 
poor job performance, detailing his failure to 
follow proper procedure and failure to maintain 
sanitary conditions in the kitchen. Skinner v. 
N.C. Dep’t of Corr, 154 N.C. App: 270, 572 
S.E.2d 184, 2002 N.C. App. LEXIS 1473 (2002). 

When Finding of Just Cause Is Re- 
quired. — A finding of just cause is not re- 
quired unless the employee is discharged, sus- 
pended, or reduced in pay or position. Gibbs v. 
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Department of Human Resources, 77 N.C. App. 
606, 335 $.H.2d 924 (1985). 

Burden of Proof. — The State Personnel 
Commission was correct in requiring the Em- 
ployment Security Commission to carry the 
burden of proving petitioner was terminated for 
just cause. Employment Sec. Comm’n v. Peace, 
122 N.C. App. 3138, 470 S.E.2d 63 (1996), review 
granted, 345 N.C. 640, 483 S.E.2d 706 (1997). 

The burden of proof in “just cause” claims 
under this section may be allocated to an em- 
ployee without violating due process. Employ- 
ment Sec. Comm’n v. Peace, 128 N.C. App. 1, 
493 S.E.2d 466 (1997), aff'd, 349 N.C. 315, 507 
ee 2di272 (1998); 

The government’s interest in maintaining an 
efficient and productive government or private 
employee work force supports the allocation of 
the burden of proof on just cause to the em- 
ployee. Peace v. Employment Sec. Comm’n, 349 
N:-G: 315,507 SiE.2d 272 (1998). 

Failure to Show Just Cause. — The State 
Personnel Commission did not err in its conclu- 
sion that the Employment Security Commis- 
sion failed to show “just cause” for its dismissal 
of petitioner. Employment Sec. Comm’n v. 
Peace, 122 N.C. App. 318, 470 S.E.2d 63 (1996), 
review granted, 345 N.C. 640, 483 S.E.2d 706 
(CREO) 

Health board’s dismissal of director for the 
omission a preaudit certificate on contracts was 
an error, as the board did not establish that the 
omission could produce disruption of work, a 
threat to persons or property, or any other 
serious effect that required immediate action, 
as required by G.S. 126-35. Steeves v. Scot. 
County Bd. of Health, 152 N.C. App. 400, 567 
S.E.2d 817, 2002 N.C. App. LEXIS 9138 (2002), 
cert. denied) 356: N.C. 444, 573° S:E.2d 512 
(2002). 

Although there was no bright line test to 
determine whether a ranger’s conduct estab- 
lished unacceptable personal conduct, and thus 
“just cause” for a decision by the North Carolina 
Department of Environment and Natural Re- 
sources to demote him and reduce his pay, it 
was clear that the ranger’s decision to use 
emergency devices on his vehicle and exceed 
posted speed limits in trying to reach his 
mother, who was undergoing a medical emer- 
gency, was not conduct that would give just 
cause for such a severe penalty as demotion; 
the ranger’s conduct did not justifiably fall 
under the State Personnel Commission’s regu- 
latory definition of “unacceptable personal con- 
duct,” found in N.C. Admin. Code tit. 25, r. 1J 
.0614(i) (June 2004). N.C. Dep't of Envt & 
Natural Res. v. Carroll, 358 N.C. 649, 599 
S.E.2d 888, 2004 N.C. LEXIS 909 (2004). 

Internal Grievance Procedures to Be 
Followed. — Petitioner could not proceed un- 
der this section for a “just cause” violation 
without first following respondent’s internal 
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grievance procedure. Nailing v. UNC-CH, 117 
N.C. App. 318, 451 S.E.2d 351 (1994), cert. 
denied, 339 N.C. 614, 454 S.E.2d 255 (1995). 

Where petitioner made no application 
for leave without pay and respondent placed 
him involuntarily on sick leave until his accu- 
mulated time elapsed, then required him to 
expend his accumulated vacation, and finally 
placed him on leave without pay, this was, in 
essence, a suspension, which could not be made 
without just cause. White v. North Carolina 
Dep’t of Cor., 117 N.C. App. 521, 451 S.E.2d 876 
(1995): 

Failure to Perform with Reasonable 
Care Essential to Just Cause. — Standard of 
employee conduct implied in every contract of 
employment is one of reasonable care, diligence 
and attention. A State employee does not un- 
dertake any greater duty. In attempting to 
establish that it had just cause to terminate an 
employee, an agency is bound to make a show- 
ing that the employee has not performed with 
reasonable care, diligence and _ attention. 
Walker v. North Carolina Dep’t of Human Re- 
sources, 100 N.C. App. 498, 397 S.E.2d 350 
(1990), cert. denied, 328 N.C. 98, 402 S.E.2d 
430 (1991). 

Failure to fulfill certain quotas and com- 
plete certain tasks to the complete satisfac- 
tion of a supervisor is not enough to establish 
just cause. The agency must show that quotas 
and job requirements were reasonable, and if 
so, that the employee made no reasonable effort 
to meet them. Walker v. North Carolina Dep’t of 
Human Resources, 100 N.C. App. 498, 397 
S.E.2d 350 (1990), cert. denied, 328 N.C. 98, 
402 S.E.2d 430 (1991). 

Failure to Carry Out Supervisor’s Direc- 
tives. — Adequacy of an employee’s work must 
be, to some extent, a subjective determination 
made by agency personnel. When an agency 
seeks to establish before the Commission that 
an employee was terminated for just cause, 
however, it cannot rest solely on the grounds 
that his supervisor’s directives were not carried 
out to their fullest extent. Walker v. North 
Carolina Dep't of Human Resources, 100 N.C. 
App. 498, 397 S.E.2d 350 (1990), cert. denied, 
328 N.C. 98, 402 S.E.2d 430 (1991). 

Where State employees were putting in extra 
effort to attempt to meet supervisor’s require- 
ments, which failed to take into account many 
realities of school caseload, and where there 
was nothing in the record which would indicate 
that the inability of the employees to meet the 
supervisor’s goals adversely affected the agency 
in any way, and where findings indicated that 
the employer’s clients were well served by each 
employee, the trial court correctly concluded 
that the Commission’s own findings did not 
support its conclusion that just cause was es- 
tablished. Walker v. North Carolina Dep’t of 
Human Resources, 100 N.C. App. 498, 397 
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S.E.2d 350 (1990), cert. denied, 328 N.C. 98, 
402 S.E.2d 430 (1991). 

Reduced in Position. — An employee is 
reduced in position within the meaning of this 
section when he is placed in a lower paygrade. 
Gibbs v. Department of Human Resources, 77 
N.C. App. 606, 335 S.E.2d 924 (1985). 

Demotion and Transfer Were Not Done 
Without Just Cause. — Demotion and trans- 
fer were not done without just cause where the 
petitioner had specifically asked for a transfer 
back to the town where he had been originally 
working and expressed a willingness, however 
begrudgingly, to accept a demotion if that was 
required. Curtis v. North Carolina DOT, 140 
N.C. App. 475, 537 S.E.2d 498, 2000 N.C. App. 
LEXIS 1215 (2000). 

Contested Action Deemed “Disciplin- 
ary” Within Meaning of This Section. — 
Petitioner’s allegation that he had been “de- 
moted in rank without sufficient cause” stated 
grounds for his department’s action to be 
deemed “disciplinary” within the meaning and 
intent of this section and for his case to be 
considered “contested” within the meaning and 
intent of G.S. 126-37(a). Because he had prop- 
erly pursued all informal procedures mandated 
by the State Personnel Act and by the North 
Carolina Administrative Code for the resolu- 
tion of his grievance, petitioner’s appeal also fit 
the procedural profile of a “contested case” for 
purposes of its review by the Office of Adminis- 
trative Hearings under Chapter 150B. Batten 
v. North Carolina Dep’t of Cor., 326 N.C. 338, 
389 S.E.2d 35 (1990), overruled on other 
grounds, Empire Power Co. v. North Carolina 
Dep't of Env’t, Health & Natural Resources, 
337 N.C. 569, 447 S.E.2d 168 (1994). 

Discharge of Exempt Employees by Suc- 
cessor Governor. — Although the North 
Carolina State Personnel Act provides that no 
permanent employee subject thereto shall be 
discharged, suspended or reduced in pay or 
position except for just cause, the act exempts 
certain employees by its terms and allows the 
Governor to designate as exempt from the pro- 
visions of the act certain other policy-making or 
decision-making employees. Where plaintiffs 
having a position designated as policy-making 
or confidential by the previous Governor 
brought suit alleging that each was discharged 
from an exempt government position for the 
sole reason of political affiliation, there was a 
presumption that successor Governor’s actions 
were proper if done for political patronage rea- 
sons that require, as a qualification for the 
performance of a job, a political affiliation. Stott 
v. Haworth, 916 F.2d 134 (4th Cir. 1990). 

Grounds for Dismissal. — A permanent 
state employee may be dismissed for (1) inade- 
quate performance of duties or, (2) personal 
conduct detrimental to state service. Leiphart 
v. North Carolina School of Arts, 80 N.C. App. 
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339, 342 S.E.2d 914 (1986). 

Procedural Safeguards. Procedural 
safeguards within subsection (a) serve as a 
prophylactic protection against summary dis- 
missal based on inadequate notice. Owen v. 
UNC-G Physical Plant, 121 N.C. App. 682, 468 
S.E.2d 813 (1996), discretionary review improv- 
idently allowed, 344 N.C. 73, 477 S.E.2d 33 
(1996): 

Prior to dismissal for cause relating to 
performance of duties, a permanent State 
employee is entitled to three separate 
warnings that his performance is unsatisfac- 
tory, consisting of (1) an oral warning explain- 
ing how he is not meeting the job’s require- 
ments; (2) a second oral warning outlining his 
unsatisfactory performance, with a follow-up 
letter reviewing the points covered by the oral 
warning; (3) a final written warning setting 
forth in numerical order the specific acts or 
omissions that are the reasons for the disciplin- 
ary action and the employee’s appeal rights. 
Jones v. Department of Human Resources, 300 
N.C. 687, 268 S.E.2d 500 (1980). 

The requirement of this section is that a 
permanent state employee is entitled to three 
separate warnings giving notice that his perfor- 
mance is unsatisfactory. Parks v. Department 
of Human Resources, 79 N.C. App. 125, 338 
S.E.2d 826 (1986). 

Written Notice at Time of Dismissal. — 
When an employee is being dismissed for per- 
sonal misconduct, the requirement of timely 
written notice has been met where the written 
statement of the reasons for dismissal is given 
to the employee simultaneously with his dis- 
missal. Leiphart v. North Carolina School of 
Arts, 80 N.C. App. 339, 342 S.E.2d 914 (1986). 

Administrator received the notification man- 
dated by G.S. 126-35 in an administrative pro- 
ceeding concerning the administrator’s dis- 
missal from employment at a State facility for 
the mentally retarded; as the administrator 
received a dismissal letter which set forth the 
specific acts or omissions supporting his dis- 
missal, as well as his appeal rights, and the fact 
that this notice was given simultaneously with 
the disciplinary action in this case was not a 
violation of G.S. 126-35. Kea v. Dep’t of Health 
& Human Servs., 153 N.C. App. 595, 570 S.E.2d 
919, 2002 N.C. App. LEXIS 1246 (2002), appeal 
dismissed, 356 N.C. 673, 577 S.E.2d 120 (2003), 
357 N.C. 654, 588 S.E.2d 467 (2003). 

Failure to Follow Internal Policy. — Em- 
ployee’s claim that his employer did not follow 
its internal policy in that he was not given an 
action plan after he received written warnings 
did not entitle him to relief regarding his even- 
tual demotion because he did not show that 
there was a substantial chance that if the 
employer had followed this policy the result of 
his case would have been different. Skinner v. 
N.C. Dep’t of Corr., 154 N.C. App. 270, 572 
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S.E.2d 184, 2002 N.C. App. LEXIS 1473 (2002). 

Contents of Notice of Dismissal. — The 
notice of dismissal need not explain every step 
in the appeal process. Rather, it must inform 
the employee of his right to appeal. Leiphart v. 
North Carolina School of Arts, 80 N.C. App. 
339, 342 S.E.2d 914 (1986). 

Duty of State Agencies to Describe “Spe- 
cific Acts or Omissions” with Particularity. 
— This section imposes an affirmative duty on 
State agencies to inform discharged employees, 
in writing, of the “specific acts or omissions” 
that were the reasons for the disciplinary ac- 
tion; “specific acts or omissions” implies that 
these incidents should be described with suffi- 
cient particularity so that the discharged em- 
ployee will know precisely what acts or omis- 
sions were the basis of his discharge. 
Employment Sec. Comm’n v. Wells, 50 N.C. 
App. 389, 274 S.E.2d 256 (1981). 

This section requires that the acts or omis- 
sions be described with sufficient particularity 
so that the discharged employee will know 
precisely what acts or omissions were the basis 
of his discharge. Leiphart v. North Carolina 
School of Arts, 80 N.C. App. 339, 342 S.E.2d 914 
(1986). 

Failure to include the specific names of 
the employee’s accusers in her dismissal 
letter prejudiced her ability to fully prepare 
her appeal. Owen v. UNC-G Physical Plant, 121 
N.C. App. 682, 468 S.E.2d 813 (1996), discre- 
tionary review improvidently allowed, 344 N.C. 
73, 477 S.E.2d 33 (1996). 

Notice Held Inadequate. — The Employ- 
ment Security Commission failed to give re- 
spondent proper notice of the reasons for his 
dismissal as an employee as required by this 
section where the only information given re- 
spondent concerning the reasons for his dis- 
missal was contained in the letter of dismissal, 
which stated that respondent violated agency 
procedure in attempting to recruit migrant 
workers from Florida by phone and personal 
visit, that respondent had forced workers to 
work for a designated crew leader even though 
the workers preferred not to work in a crew, 
and that respondent violated agency procedure 
by not reporting illegal aliens, since the letter 
did not describe any incidents with sufficient 
particularity so that respondent could know 
precisely what acts or omissions were the basis 
of his discharge. Employment Sec. Comm'n vy. 
Wells, 50 N.C. App. 389, 274 S.E.2d 256 (1981). 

Although the Department of Human Re- 
sources’ original notice to petitioner clearly 
stated the specific acts underlying its decision 
to take a particular disciplinary action, Le., 
dismissal, the secretary's subsequent notice 
that her decision to demote petitioner was 
“based upon the information presented” was 
not an adequate statement of the specific acts 
or omissions underlying her decision to take a 
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different disciplinary action, i.e., demotion. 
Meyers v. Department of Human Resources, 92 
N.C. “Apps 193, 374 S:H:2d) 2809(1988),scert: 
denied, 324 N.C. 247, 377 S.H.2d 754 (1989). 

Warnings Required. — Where petitioner’s 
performance of his duties as a wildlife officer 
were what had become accepted standards of 
reporting and performing his work, disciplinary 
action by petitioner’s supervisors to halt these 
accepted standards would have propelled this 
behavior into the “unsatisfactory job perfor- 
mance” category rather than the “unacceptable 
personal conduct” category, for which certain 
warnings were required before petitioner’s ter- 
mination on the grounds of unsatisfactory job 
performance. Wilkie v. North Carolina Wildlife 
Resources Comm'n, 118 N.C. App. 475, 455 
SilnZdeey (995): 

No Requirement for Administrative 
Warning Before Demotion. — There was no 
basis in this section or relevant regulations to 
conclude lawful procedure required petitioner 
be given any administrative warnings before 
his demotion. Meyers v. Department of Human 
Resources, 92 N.C. App. 193, 374 S.E.2d 280 
(1988), cert. denied, 324 N.C. 247, 377 S.E.2d 
754 (1989). 

Written Statement of Appeal Rights Re- 
quired. — Due process under the United 
States and North Carolina Constitutions re- 
quires that a permanent State employee who 
has been dismissed be provided with a state- 
ment in writing setting forth his rights of 
appeal before the 15- and 30-day time limits for 
notice of appeal provided in this section and 
G.S. 126-38 commence to run. Luck v. Employ- 
ment Sec. Comm’n, 50 N.C. App. 192, 272 
S.E.2d 607 (1980). 

Opportunity to Respond. — A State em- 
ployee who has a right to continued employ- 
ment subject to dismissal for just cause is 
entitled to a predetermination opportunity to 
respond. Leiphart v. North Carolina School of 
Arts, 80 N.C. App. 339, 342 S.E.2d 914 (1986). 

Impartial Decision Maker. — A public 
employee facing an administrative hearing is 
entitled to an impartial decision maker. How- 
ever, to make out a due process claim based on 
this theory, an employee must show that the 
decision making board or individual possesses 
a disqualifying personal bias. Leiphart v. North 
Carolina School of Arts, 80 N.C. App. 339, 342 
S.E.2d 914 (1986). 

Dean’s consultation with members of 
the State Personnel Commission prior to 
dismissing petitioner could not be said to 
have deprived him of an impartial hearing 
where petitioner failed to show any disqualify- 
ing personal bias on the part of the decision 
makers because of familiarity with the facts of 
his case. Leiphart v. North Carolina School of 
Arts, 80 N.C. App. 339, 342 S.E.2d 914 (1986). 

Failure to Follow Established Grievance 
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Procedure. — Department of Human Re- 
source’s dismissal of employee’s appeal on 
grounds it was filed one day after the deadline 
was neither arbitrary or capricious where em- 
ployee was informed of the time limits for 
perfecting appeal, offered assistance for com- 
plying with appeal procedures since legal rep- 
resentation was not allowed at that time of the 
proceeding, and employee’s apparent justifica- 
tion for filing late was difficulty in retaining an 
attorney. Lewis v. North Carolina Dep’t of Hu- 
man Resources, 92 N.C. App. 737, 375 S.E.2d 
TU2ZKLI89). 

School’s failure to follow its internal 
review process did not automatically enti- 
tle petitioner to reversal of dismissal deter- 
mination. In order to claim any relief based on 
a violation of internal appeal procedures, peti- 
tioner would have had to show that there was a 
substantial chance there would have been a 
different result in his case if the established 
internal procedures had _ been followed. 
Leiphart v. North Carolina School of Arts, 80 
N.C. App. 339, 342 S.E.2d 914 (1986). 

Record supported North Carolina De- 
partment of Health and Human Services’ 
decision to terminate a health care tech- 
nician’s employment after other health care 
technicians saw the employee discard food 
meant for persons who were in the employee’s 
care at a nursing home, distribute meals im- 
properly, and fail to bathe a resident. Pittman v. 
N.C. Dep’t of Health & Human Servs., 155 N.C. 
App. 268, 573 S.E.2d 628, 2002 N.C. App. 
LEXIS 1579 (2002). 

Dismissal Upheld. — Dismissal of peti- 
tioner from position as Director of Student 
Activities in the Student Services Department 
at the North Carolina School of the Arts for 
personal misconduct involving his role in as- 
sembling a meeting of other division directors 
to discuss complaints about their superior, the 
Dean of Student Services, in the absence of the 
Dean, would be upheld. Leiphart v. North Caro- 
lina School of Arts, 80 N.C. App. 339, 342 
S.E.2d 914 (1986). 

Dismissal of State Bureau of Investigation 
(SBI) agent for failure to comply with five day 
deadline for SBI agents to file reports was 
reasonable where the rule was promulgated for 
the purpose of providing timely written reports 
to district attorneys, to aid in prosecution, and 
to enhance the credibility of the testimony of 
SBI agents and the rule also provided that for 
legitimate reasons, the five day requirement 
could be extended. Gainey v. North Carolina 
Dep’t of Justice, 121 N.C. App. 253, 465 S.E.2d 
36 (1996). 

State Personnel Commissioner did not err in 
affirming dismissal based on warnings that 
occurred two years prior to the actual dis- 
missal, especially when the earlier violations 
related to the very reasons for which the em- 
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ployee was dismissed. Gainey v. North Carolina 
Dep't of Justice, 121 N.C. App. 253, 465 S.E.2d 
36 (1996). 

Dismissal Held Unjustified. — Dismissal 
of superintendent of the Department of Correc- 
tion’s Treatment Facility for Women (TFW) in 
Charlotte, a minimum custody prison or “half- 
way house”, on grounds of insubordination held 
not justified under the evidence. Kandler v. 
Department of Cor., 80 N.C. App. 339, 342 
S.E.2d 910 (1986). 

Petitioner-employee was not fired for just 
cause where her termination was based on her 
refusal: (1) to provide services to a client whose 
dad was sexually harassing her and; (2) to 
attend several meetings with supervisors after 
her complaints about her client’s sexual harass- 
ment were met with disbelief, little or no atten- 
tion and investigation or ignored. Souther v. 
New River Area Mental Health Dev. Disabili- 
ties & Substance Abuse Program, 142 N.C. App. 
1, 541 S.E.2d 750, 2001 N.C. App. LEXIS 29 
O01) and, 354 N.C, 209, 552 S.Bh.2d 162 
(2001). 

Applied in North Carolina A & T Univ. v. 
Kimber, 49 N.C. App. 46, 270 S.E.2d 492 (1980); 
Floyd v. North Carolina Dep’t of Commerce, 99 
N.C. App. 125, 392 S.E.2d 660 (1990); Wiggins 
v. North Carolina Dep’t of Human Resources, 
105 N.C. App. 302, 413 S.E.2d 3 (1992); Sherrod 
v. North Carolina Dep’t of Human Resources, 
105 N.C. App. 526, 414 S.E.2d 50 (1992); Har- 
ding v. North Carolina Dep’t of Cor., 106 N.C. 
App. 350, 416 S.E.2d 587 (1992); King v. North 
Carolina DOT, 121 N.C. App. 706, 468 S.E.2d 
486 (1996); Soles v. City of Raleigh Civil Serv. 
Comm’n, 345 N.C. 448, 480 S.E.2d 685 (1997). 

Cited in Stevenson v. North Carolina Dep’t 
Of ins, js NLc. App. 299, 2295. f.2d 209 (1976): 
Dyer v. Bradshaw, 54 N.C. App. 136, 282 S.E.2d 
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548 (1981); Employment Sec. Comm’n vy. 
Lachman, 305 N.C. 492, 290 S.E.2d 616 (1982); 
Burwell v. Griffin, 67 N.C. App. 198, 312 S.E.2d 
917 (1984); Nadeau v. Employment Sec. 
Commrn, 97 N.C. App. 272, 388 S.H.2d 145 
(1990); Johnson v. Natural Resources & Com- 
munity Dev., 98 N.C. App. 334, 391 S.E.2d 48 
(1990); Debnam v. North Carolina Dep’t of Cor., 
107 IN; Ce App.old,, 4219\5.Ee2d 389. (1992): 
Howell v. Town of Carolina Beach, 106 N.C. 
App. 410, 417 S.E.2d 277 (1992); Cauthen v. 
North Carolina Dep’t of Human Resources, 112 
N.C. App. 238, 485 S.E.2d 81 (1993); Davenport 
v. North, Carolina DOT, 3) F.3d 89 4th Cir 
1993); Gray v. Laws, 915 F. Supp. 747 (E.D.N.C. 
1994); White v. North Carolina Dep’t of Envtl., 
Health, & Natural Resources, 117 N.C. App. 
545, 451 S.E.2d 376 (1995); Soles v. City of 
Raleigh Civil Serv. Comm’n, 119 N.C. App. 88, 
457 S.E.2d 746 (1995); Williams v. North Caro- 
lina Dep’t of Economic & Community Dev., 119 
N.C. App. 535, 458 S.E.2d 750 (1995); Hanton v. 
Gilbert, 126 N.C. App. 561, 486 S.E.2d 432 
(1997); Fearrington v. University of N.C., 126 
N.C. App. 774, 487 S.E.2d 169 (1997); Wuchte v. 
McNeil, 1380 N.C. App. 738, 505 S.E.2d 142 
(1998); Howell v. Morton, 131 N.C. App. 626, 
508 S.E.2d 804 (1998); Simpson v. Macon 
County, 152) pupp, 2d 4075 2001 Uns. Dist. 
LEXIS 864 (2001); Kea v. Dep’t of Health & 
Human Servs., 153 N.C. App. 595, 570 S.E.2d 
919, 2002 N.C. App. LEXIS 1246 (2002), appeal 
dismissed, 356 N.C. 673, 577 S.E.2d 120 (2003), 
357 N.C. 654, 588 S.E.2d 467 (2003); Leeks v. 
Cumberland County Mental Health Develop- 
mental Disability & Substance Abuse Facility, 
154° NC App. (lol stk 2d 684 2002 N.C: 
App. LEXIS 1415 (2002); Woodburn v. N.C. 
State Univ., 156 N.C. App. 549, 577 S.E.2d 154, 
2003 N.C. App. LEXIS 305 (2003), cert. denied, 
357 N.C. 470, 584 S.H.2d 296 (2003). 


§ 126-36. Appeal of unlawful State employment practice. 


(a) Any State employee or former State employee who has reason to believe 
that employment, promotion, training, or transfer was denied the employee or 
that demotion, layoff, transfer, or termination of employment was forced upon 
the employee in retaliation for opposition to alleged discrimination or because 
of the employee’s age, sex, race, color, national origin, religion, creed, political 
affiliation, or handicapping condition as defined by G.S. 168A-3 except where 
specific age, sex or physical requirements constitute a bona fide occupational 
qualification necessary to proper and efficient administration, shall have the 
right to appeal directly to the State Personnel Commission. 

(b) Subject to the requirements of G.S. 126-34, any State employee or former 
State employee who has reason to believe that the employee has been 
subjected to any of the following shall have the right to appeal directly to the 
State Personnel Commission: 

(1) Harassment in the workplace based upon age, sex, race, color, national 
origin, religion, creed, or handicapping condition, whether the harass- 
ment is based upon the creation of a hostile work environment or upon 
a quid pro quo. 
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(2) Retaliation for opposition to harassment in the workplace based upon 
age, sex, race, color, national origin, religion, creed, or handicapping 
condition, whether the harassment is based upon the creation of a 
hostile work environment or upon a quid pro quo. (1975, c. 667, s. 10; 
197i ac oobgss. do wlo ost. Co2U.s. 7, Lose loo ca. ) 


Legal Periodicals. — For article discussing 
evidentiary standards in employment discrim- 
ination suits in light of Department of Cor. v. 


Gibson, 308 N.C. 131, 301 S.E.2d 78 (1983), see 
6 Campbell L. Rev. 163 (1984). 


CASE NOTES 


The ultimate purpose of this section, 
G.S. 143-422.2, and Title VII (42 U.S.C. 
§ 2000e et seq.) is the same; that is, the 
elimination of discriminatory practices in em- 
ployment. North Carolina Dep’t of Cor. v. Gib- 
son, 308 N.C. 131) 301 S.E-2d 78 (1983), 

North Carolina Supreme Court looks to 
federal decisions for guidance in estab- 
lishing evidentiary standards and princi- 
ples of law to be applied in discrimination 
cases. North Carolina Dep’t of Cor. v. Gibson, 
308 N.C. 131, 301 $.E.2d 78 (1983). 

To Whom Article Applicable. — A perma- 
nent state employee who alleges he has been 
reduced in position without just cause is enti- 
tled to the review and appeal provisions out- 
lined in this article, whether the motive for his 
demotion was illegally discriminatory or retal- 
iatory or apparently or actually disciplinary. 
Batten v. North Carolina Dep’t of Cor., 326 N.C. 
338, 389 S.E.2d 35 (1990), overruled on other 
grounds, Empire Power Co. v. North Carolina 
Dep’t of Env’t, Health & Natural Resources, 
337 N.C. 569, 447 S.E.2d 168 (1994). 

Statute merely provides a plaintiff with “the 
right to appeal” a wrongful retaliation claim 
directly to the State Personnel Commission. 
G.S. 126-36(b), and such “right to appeal” does 
not otherwise bar an action which meets the 
requirements of the Whistleblower Act, G.S. 
126-84 et seq.; when G.S. 126-36(b) is read in 
para materia with the Whistleblower Act, the 
two statutes are not irreconcilable. Wells v. 
N.C. Dep't, of Corr, 152.N:Cx App. 307, 567 
S.E.2d 8038, 2002 N.C. App. LEXIS 929 (2002). 

Employment of a trainee who was in a pro- 
bationary period with the North Carolina De- 
partment of Revenue was not exempted by G.S. 
126-5 from the appeals process through the 
North Carolina State Personnel Commission; 
although the trainee was not a “career” state 
employee, G.S. 126-36(a) allowed the Commis- 
sion to review his claims derived from alleged 
discrimination on the basis of religion. 
Vanderburg v. N.C. Dep’t of Revenue, 168 N.C. 
App. 098, 608" S420 (831-4 2005 NVG App. 
LEXIS 451 (2005). 

Two Tests Applicable to Employment 
Decisions Based on Inherently Subjective 


Criteria. — When reviewing hiring and pro- 
motion decisions that were based on exercise of 
personal judgment or application of inherently 
subjective criteria, court may employ either 
“disparate treatment” test or “disparate 1m- 
pact” test, or both. North Carolina Dep’t of Cor. 
v. Hodge, 99 N.C. App. 602, 394 S.E.2d 285 
(1990). 

Definition of Promotion. — This section 
does not contain a definition of “promotion.” 
Unless a word in a statute has acquired a 
technical meaning or the language of the stat- 
ute indicates that a special use is intended, it 
must be given its “common and ordinary mean- 
ing.” Edwards v. University of N.C., 107 N.C. 
App. 606, 421 S.E.2d 383, cert. denied, 333 N.C. 
167, 424 S.E.2d 909 (1992). 

The word “promotion” is not peculiar to any 
particular profession, but is universally used. 
Nothing in the text of this section indicates that 
the legislature sought to attach any technical 
meaning to its use. Edwards v. University of 
N.C., 107 N.C. App. 606, 421 S.E.2d 383, cert. 
denied, 333 N.C. 167, 424 S.E.2d 909 (1992). 

The important criteria in both the dictionary 
and State Personnel Commission definitions of 
“promotion” are greater status and a higher 
standing in relation to others. Accordingly, to 
the extent any individual’s relative standing 
among his peers was raised when the univer- 
sity police department reclassified ranks, that 
individual was promoted. Edwards v. Univer- 
sity of N.C., 107 N.C. App. 606, 421 S.E.2d 383, 
cert. denied, 333 N.C. 167, 424 S.E.2d 909 
(1992). 

There is no mention in the definition of 
promotion of increased pay or change in job 
classification. This definition is consistent with 
other states’ interpretations of promotion, 
which recognize that salary increases and 
changes in job classification are not the sole 
criteria for determining the existence of a pro- 
motion. Edwards v. University of N.C., 107 N.C. 
App. 606, 421 S.E.2d 383, cert. denied, 333 N.C. 
167, 424 S.E.2d 909 (1992). 

Reorganization Held Promotion 
Scheme. — Although changes in rank made 
pursuant to a reorganization involved no in- 
crease in salary or change in state job classifi- 
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cation, the reorganization within the university 
police department was a promotion scheme and 
therefore within the appellate jurisdiction of 
State Personnel Commission. Edwards v. Uni- 
versity of N.C., 107 N.C. App. 606, 421 S.E.2d 
383, cert. denied, 333 N.C. 167, 424 S.E.2d 909 
C1992): 

Racial Discrimination. — The State Per- 
sonnel Commission has authority to determine 
whether a State employee has been discharged 
because of racial discrimination. Abron v. North 
Carolina Dep't of Cor., 90 N.C. App. 229, 368 
S.E.2d 203 (1988). 

Employer’s Legitimate Nondiscrimina- 
tory Reason. — Legitimate nondiscriminatory 
reason is employer’s promotion of an employee 
better qualified than complainant. North Caro- 
lina Dep’t of Cor. v. Hodge, 99 N.C. App. 602, 
394 S.E.2d 285 (1990). 

Although a female African-American social 
services employee had 20 years’ experience and 
the white male who was promoted instead of 
her had only eight years, the employer articu- 
lated nondiscriminatory reasons for its hiring 
decision, including initiative, community out- 
reach, and communications skills. Enoch v. 
Alamance County Dep’t of Soc. Servs., 164 N.C. 
App. 233, 595 S.E.2d 744, 2004 N.C. App. 
LEXIS 810 (2004). 

Burden and Order of Proof in Racial 
Discrimination Case. — In racial discrimina- 
tion cases, the burdens and orders of presenta- 
tion of proof are as follows: First, the employee 
carries the initial burden of establishing, by a 
preponderance of the evidence, a prima facie 
case of racial discrimination; second, if the 
employee makes out a prima facie case, the 
burden then must shift to the employer to 
articulate some legitimate, nondiscriminatory 
reason for the employee’s rejection; and third, if 
the employer meets its burden, the employee is 
given the opportunity to prove that the employ- 
er’s stated reasons for termination were in fact 
a pretext for racial discrimination. Area Mental 
Health v. Speed, 69 N.C. App. 247, 317 S.E.2d 
22, cert. denied, 312 N.C. 81, 321 S.E.2d 893 
(1984). 

Once employee establishes prima facie 
case of racial discrimination, burden 
shifts to the employer to produce evidence 
showing legitimate, nondiscriminatory reason 
for its action. If the employer carries its burden 
to produce that evidence, the employee must 
then satisfy the trier of fact that the employer’s 
stated reasons were merely a pretext for inten- 
tional discrimination. Abron v. North Carolina 
Dep't of Cor., 90 N.C. App. 229, 368 S.E.2d 203 
(1988). 

Disparate Treatment Claims. — When 
employee alleges that employer treated him or 
her in particular less favorably than other 
employees, employee raises claim of “disparate 
treatment.” North Carolina Dep’t of Cor. v. 
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Hodge, 99 N.C. App. 602, 394 S.E.2d 285 
(1990). 

According to “disparate treatment” analysis, 
employee has initial burden of proving, by 
preponderance of evidence, prima facie case of 
discrimination. [1] He applied for and was 
qualified for an available position, [2] that he 
was rejected, and that [3] after he was rejected 
employer filled position with white employee. 
Once employee establishes prima facie case, 
inference of discrimination arises. To rebut this 
inference, the employer must present evidence 
that employee was rejected, or other applicant 
was chosen, for legitimate, nondiscriminatory 
reason. Employee retains final burden of per- 
suading jury of intentional discrimination. 
North Carolina Dep’t of Cor. v. Hodge, 99 N.C. 
App. 602, 394 S.E.2d 285 (1990). 

Pretext. — After employer rebuts employ- 
ee’s prima facie showing, employee has oppor- 
tunity to demonstrate that employer’s proffered 
reasons for its decision were not its true rea- 
sons. North Carolina Dep’t of Cor. v. Hodge, 99 
N.C. App. 602, 394 S.E.2d 285 (1990). 

Employee may use various forms of evidence 
to demonstrate that state’s proffered reason 
was not its true reason. An employee might 
seek to demonstrate that employer’s claim to 
have promoted a better qualified applicant was 
pretextual by showing that he was in fact 
better qualified than person chosen for position. 
North Carolina Dep’t of Cor. v. Hodge, 99 N.C. 
App. 602, 394 S.E.2d 285 (1990). 

From whole record, substantial evidence sup- 
ports commission’s conclusion that employer’s 
stated reasons were legitimate and not pretext 
for discrimination. Conversely, there is lacking 
substantial evidence that retaliation for past 
opposition to discrimination was “predominant 
reason.” Gadson v. North Carolina Mem. Hosp., 
99 N.C. App. 169, 392 $.E.2d 618 (1990). 

Evidence of Discrimination. — In consid- 
ering whether the employer’s stated nondis- 
criminatory reasons were merely a pretext for 
discrimination, courts may consider the evi- 
dence the employee used to establish his prima 
facie case as well as: (1) Evidence that white 
employees involved in acts of comparable seri- 
ousness were retained; (2) evidence of the em- 
ployer’s treatment of the employee during his 
term of employment; (3) evidence of the em- 
ployer’s response to any legitimate civil rights 
activities of the employee; and (4) evidence of 
the employer’s general policy and practice re- 
garding minority employees. Abron v. North 
Carolina Dep’t of Cor., 90 N.C. App. 229, 368 
S.E.2d 203 (1988). 

Record held to support the commission’s ul- 
timate finding of fact that petitioner assistant 
manager of soap plant at corrections depart- 
ment facility, was not a victim of racial discrim- 
ination. Abron v. North Carolina Dep’t of Cor., 
90 N.C. App. 229, 368 S.E.2d 203 (1988). 
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Since, under North Carolina law, plain- 
tiff instructor was not required to employ 
the grievance procedures of a university 
because he alleged race discrimination, 
but instead, he was entitled to appeal the 
decision directly to the State Personnel Com- 
mission, under G.S. 126-36(a), the court de- 
clined plaintiff’s request to extend the attor- 
ney-client privilege to a lay member of the 
faculty. Nemecek v. Bd. of Governors, — F. 
Supp. 2d —, 2000 U.S. Dist. LEXIS 22340 
(E.D.N.C. Sept. 27, 2000). 

Remand for New Hearing. — Where the 
Commission erred by placing an improper bur- 
den of proof upon defendant employer to show 
an absence of discrimination, by reviewing the 
correctness of defendant’s business judgment, 
and by failing to resolve the ultimate question 
of whether plaintiff was the victim of inten- 
tional discrimination, the case would be re- 
manded to the State Personnel Commission for 
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a new hearing. North Carolina Dep’t of Cors. v. 
Gibson, 308 N.C. 131, 301 S.E.2d 78 (1983). 

Applied in Brand v. N.C. Dep’t of Crime 
Control & Pub. Safety, 352 F. Supp. 2d 606, 
2004 U.S. Dist. LEXIS 26190 (M.D.N.C. 2004). 

Cited in Faulkner v. North Carolina Dep’t of 
Cors., 428 F. Supp. 100 (W.D.N.C. 1977); Dav- 
enport v. North Carolina DOT, 3 F.3d 89 (4th 
Cir. 1993); Booth v. North Carolina Dep’t of 
Env't, Health & Natural Resources, 899 F. 
Supp. 1457 (E.D.N.C. 1995); Fearrington v. 
University of N.C., 126 N.C. App. 774, 487 
S.E.2d 169 (1997); Candillo v. N.C. Dep’t of 
Corr, 199 F. Supp? 2d 34272002 Ws. Dist. 
LEXIS 13272 (M.D.N.C. 2002); Wells v. N.C. 
Dep't of Corr;, 152 N.C. App. 307, 567 5-bazd 
803, 2002 N.C. App. LEXIS 929 (2002); Greene 
v. Swain County P’ship for Health, 342 F. Supp. 
2d 442, 2004 U.S. Dist. LEXIS 20193 (W.D.N.C. 
2004). 


§ 126-36.1. Appeal to Personnel Commission by applicant 


for employment. 


Any applicant for State employment who has reason to believe that employ- 
ment was denied in violation of G.S. 126-16 shall have the right to appeal 
directly to the State Personnel Commission. (1977, c. 866, s. 16.) 


CASE NOTES 


Appeal to Court Improper. — Trial court 
erred by not affirming the decision and order of 
the State Personnel Commission dismissing 
the petitioner’s appeal for lack of jurisdiction as 
it was untimely filed where petitioner was an 
applicant for state employment who was over 
40 years of age and whose grievance against 
the state alleged discrimination based on his 
age and veteran’s preference; petitioner’s only 
avenue for appeal was to the State Personnel 
Commission under this section. Clay v. Employ- 
ment Sec. Comm'n, 111 N.C. App. 599, 432 
S.E.2d 873 (1993), rev’d on other grounds, 340 


N.C; 83, 455 5.E.2d 619 (1995). 

Intermittent employee of Employment 
Security Commission (ESC) had a right to 
appeal ESC’s allegedly discriminatory action 
to the personnel commission. Clay v. Employ- 
ment Sec. Comm’n, 340 N.C. 83, 457 S.E.2d 725 
(1995). 

Cited in Booth v. North Carolina Dep’t of 
Env’t, Health & Natural Resources, 899 F. 
Supp. 1457 (E.D.N.C. 1995); Vanderburg v. 
N.C. Dep’t of Revenue, 168 N.C. App. 598, 608 
S.E.2d 831, 2005 N.C. App. LEXIS 451 (2005). 


§ 126-36.2. Appeal to Personnel Commission by career 
State employee denied notice of vacancy or 
priority consideration. 


Any career State employee who has reason to believe that he was denied 
promotion due to the failure of the agency, department, or institution that had 


a job vacancy to: 


(1) Post notice of the job vacancy pursuant to G.S. 126-7.1(a) or; 
(2) Give him priority consideration pursuant to G.S. 126-7.1(c) 
may appeal directly to the State Personnel Commission. (1987, c. 689, s. 3; 


LOT C 04 sono) 
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§ 126-37. Personnel Commission to review Administrative 
Law Judge’s recommended decision and make 
final decision. 


(a) Appeals involving a disciplinary action, alleged discrimination or ha- 
rassment, and any other contested case arising under this Chapter shall be 
conducted in the Office of Administrative Hearings as provided in Article 3 of 
Chapter 150B; provided that no grievance may be appealed unless the 
employee has complied with G.S. 126-34. The State Personnel Commission 
shall make a final decision in these cases as provided in G.S. 150B-36, except 
as provided in subsection (b1) of this section. The State Personnel Commission 
is hereby authorized to reinstate any employee to the position from which the 
employee has been removed, to order the employment, promotion, transfer, or 
salary adjustment of any individual to whom it has been wrongfully denied or 
to direct other suitable action to correct the abuse which may include the 
requirement of payment for any loss of salary which has resulted from the 
improperly discriminatory action of the appointing authority. 

(b) Repealed by 1993 (Reg. Sess., 1994), c. 572, s. 1. 

(b1) In appeals involving local government employees subject to this Chap- 
ter pursuant to G.S. 126-5(a)(2), except in appeals in which discrimination 
prohibited by Article 6 of this Chapter is found or in any case where a binding 
decision is required by applicable federal standards, the decision of the State 
Personnel Commission shall be advisory to the local appointing authority. The 
State Personnel Commission shall comply with all requirements of GS. 
150B-44 in making an advisory decision. The local appointing authority shall, 
within 90 days of receipt of the advisory decision of the State Personnel 
Commission, issue a written, final decision either accepting, rejecting, or 
modifying the decision of the State Personnel Commission. If the local 
appointing authority rejects or modifies the advisory decision, the local 
appointing authority must state the specific reasons why it did not adopt the 
advisory decision. A copy of the final decision shall be served on each party 
personally or by certified mail, and on each party’s attorney of record. 

(b2) The final decision is subject to judicial review pursuant to Article 4 of 
Chapter 150B of the General Statutes. Appeals in which it is found that 
discrimination prohibited by Article 6 of this Chapter has occurred or in any 
case where a binding decision is required by applicable federal standards shall 
be heard as all other appeals, except that the decision of the State Personnel 
Commission shall be final. 

(c) If the local appointing authority is other than a board of county 
commissioners, the local appointing authority must give the county notice of 
the appeal taken pursuant to subsection (a) of this section. Notice must be 
given to the county manager or the chairman of the board of county commis- 
sioners by certified mail within 15 days of the receipt of the notice of appeal. 
The county may intervene in the appeal within 30 days of receipt of the notice. 
If the action is appealed to superior court the county may intervene in the 
superior court proceeding even if it has not intervened in the administrative 
proceeding. The decision of the superior court shall be binding on the county 
even if the county does not intervene. (1975, c. 667, s. 10; 1981, c. 680, s. 1; 
moon cn140,.s. 1521985. (Ree. i pessxt1986) 6.1022, s. 10;,1987, e.394;.1989 
(Reg. Sess., 1990), c. 1025, s. 3; 1991, c. 103, s. 1; 1993 (Reg. Sess., 1994), c. 572, 
Sti 1 998-135 Ss. 5!) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 
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CASE NOTES 


Purpose of 1994 Amendment. — The 1994 
amendment of (b1) reflected the intent of the 
legislature in enacting the original version of 
this section and was an effort by the legislature 
to clarify its original position. Cunningham v. 
Catawba County, 128 N.C. App. 70, 493 S.E.2d 
S211 99s). 

Due Process Concerns in Discrimina- 
tion Cases. — In discrimination cases, G.S. 
126-37(b1) and G.S. 150B-36 provide that when 
the State Personnel Commission makes a find- 
ing of discrimination, this is binding upon the 
local appointing authority; the case is then 
subject to judicial review. Due process concerns 
are not as strong in discrimination cases be- 
cause the local appointing authority will never 
have an opportunity to reverse a finding of 
discrimination by the State Personnel Commis- 
sion. Enoch v. Alamance County Dep’t of Soc. 
Servs., 164 N.C. App. 233, 595 S.E.2d 744, 2004 
N.C. App. LEXIS 810 (2004). 

Statutory Interaction with G.S. 150B-43. 
— This section does not create a cause of action 
but instead refers to judicial review provided by 
G.S. 150B-43. Hill v. Morton, 115 N.C. App. 390, 
444 §.E.2d 683, cert. granted, 337 N.C. 692, 448 
S.E. 2d 523 (1994), review improvidently 
granted, 340 N.C. 355, 457 S.E.2d 300 (1995). 

Law Judge’s Ruling Subject to Review 
by Personnel Commission. — The adminis- 
trative law judge must render a decision on the 
motion which is presented, but the administra- 
tive law judge’s ruling is subject to review by 
the ultimate factfinder, the Personnel Commis- 
sion. Eury v. North Carolina Emp. Sec. 
Comm’n, 115 N.C. App. 590, 446 S.E.2d 383, 
cert. denied, 338 N.C. 309, 451 S.E.2d 635 


(1994). 
Failure to Follow Established Grievance 
Procedure. — The State Personnel Act pro- 


vides for administrative-type grievance proce- 
dures for violations of its provisions. The stat- 
ute further provides that judicial review of 
unfavorable decisions may be had in superior 
court. Where a statute provides for an orderly 
procedure for an appeal to the superior court 
for review, this procedure is the exclusive 
means for obtaining judicial review, and a civil 
action is only proper after all administrative 
remedies have been exhausted. Johnson v. 
North Carolina DOT, 107 N.C. App. 63, 418 
S.E.2d 700 (1992). 

Because Chapter 126 makes compliance with 
the procedures of Article 3 of Chapter 150B 
mandatory, jurisdiction over a contested case 
hearing arising under Chapter 126 is not con- 
ferred upon the Office of Administrative Hear- 
ings unless petitioner follows such procedures. 
Nailing v. UNC-CH, 117 N.C. App. 318, 451 
S.E.2d 351 (1994), cert. denied, 339 N.C. 614, 
454 S.E.2d 255 (1995). 


Sixty Days to File Petition. — Petitioner, 
an intermittent state employee who alleged 
discrimination on consideration of his applica- 
tion for state employment under G.S. 150B- 
23(f), had sixty days to file his petition for a 
contested case hearing; this period did not 
begin to run until petitioner received letter 
from agency chairman which indicated that no 
evidence of discrimination existed in the agen- 
cys selection. Clay v. Employment Sec. 
Comm’n, 340 N.C. 83, 455 S.E.2d 619 (1995). 

Local Appointing Authority. — A “local 
appointing authority,” within the meaning of 
this section, is required to render its decision in 
accordance with G.S. 150B-36(b). Cunningham 
v. Catawba County, 128 N.C. App. 70, 493 
S.H.2d'82 (1997): 

County Board of Social Services Is Not 
“Local Appointing Authority.” — The sole 
involvement of the county board of social ser- 
vices in personnel matters is to select the 
county director of social services. And the direc- 
tor derives his authority to appoint personnel 
directly from the General Assembly, not from 
the board. Thus the local board does not become 
the “local appointing authority” pursuant to 
this section in the absence of a permanent 
full-time director. In re Brunswick County, 81 
N.C. App. 391, 344 S.E.2d 584 (1986). 

Under G.S. 126-37(b1), decisions regarding 
discrimination cases made by the State Person- 
nel Commission are advisory to the local ap- 
pointing authority. Should the situation arise, 
there are no statutory alternatives when the 
local appointing authority might desire to re- 
cuse herself or if she is disqualified from mak- 
ing the final decision. Enoch v. Alamance 
County Dep’t of Soc. Servs., 164 N.C. App. 233, 
595 S.E.2d 744, 2004 N.C. App. LEXIS 810 
(2004). 

Jurisdiction of OAH Derived from This 
Chapter. — The jurisdiction of the Office of 
Administrative Hearings over the appeals of 
state employee grievances derives not from 
Chapter 150B, but from this Chapter and is 
granted in subsection (a) of this section. Batten 
v. North Carolina Dep’t of Cor., 326 N.C. 338, 
389 S.E.2d 35 (1990), overruled on other 
grounds, Empire Power Co. v. North Carolina 
Dep’t of Env’t, Health & Natural Resources, 
337 N.C. 569, 447 S.E.2d 168 (1994). 

Invocation of Jurisdiction by Action 
Deemed “Disciplinary.” — Because G.S. 
126-35 deems such departmental or agency 
action “disciplinary,” an allegation that an em- 
ployee has been “demoted in rank without 
sufficient cause” invokes first the jurisdiction of 
the State Personnel Commission, then on ap- 
peal, that of the Office of Administrative Hear- 
ings, even when there has been no documented 
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misconduct by the employee. Batten v. North 
Carolina Dep’t of Cor., 326 N.C. 338, 389 S.E.2d 
35 (1990), overruled on other grounds, Empire 
Power Co. v. North Carolina Dep’t of Env’, 
Health & Natural Resources, 337 N.C. 569, 447 
S.E.2d 168 (1994). 

Jurisdiction to Hear Action Brought by 
DOC Employee. — Among all the provisions 
of this article, only this section confers upon the 
State Personnel Commission or upon the Office 
of Administrative Hearings the jurisdiction, or 
power, to deal with an action brought by a 
correction employee who was reallocated pur- 
suant to a managerial reallocation. Batten v. 
North Carolina Dep’t of Cor., 326 N.C. 338, 389 
S.E.2d 35 (1990), overruled on other grounds, 
Empire Power Co. v. North Carolina Dep’t of 
Env’t, Health & Natural Resources, 337 N.C. 
569, 447 S.E.2d 168 (1994). 

Subject Matter Jurisdiction of Superior 
Court. — Where the superior court treated 
subsection (b) as creating a cause of action in 
which the court could make its own findings of 
fact and substitute its judgment for the State 
Personnel Commission’s, the court exceeded its 
jurisdiction over state employee grievances. 
Hill v. Morton, 115 N.C. App. 390, 444 S.E.2d 
683, cert. granted, 337 N.C. 692, 448 S.E. 2d 
523 (1994), review improvidently granted, 340 
N.@1355, 457 S.E.2d:300 (1995). 

The superior court was without jurisdiction 
to entertain a former employee's appeal of his 
dismissal, where the employee sought an order 
to affirm the recommended decision of the State 
Personnel Commission that he be reinstated 
with back pay prior to a final decision by the 
local appointing authority pursuant to subsec- 
tion (b1). Howell v. Morton, 131 N.C. App. 626, 
508 S.E.2d 804 (1998). 

Jurisdiction Where Appellant Not Em- 
ployed Five Continuous Years. — The State 
Personnel Commission had jurisdiction to hear 
Employment Security Commission employee’s 
appeal from a dismissal even though she had 
not been employed continuously for five years. 
Employment Sec. Comm’n v. Lachman, 305 
N.C. 492, 290 S.E.2d 616 (1982). 

To Whom Article Applicable. — A perma- 
nent state employee who alleges he has been 
reduced in position without just cause is enti- 
tled to the review and appeal provisions out- 
lined in this article, whether the motive for his 
demotion was illegally discriminatory or retal- 
latory, or apparently or actually disciplinary. 
Batten v. North Carolina Dep’t of Cor., 326 N.C. 
338, 389 S.E.2d 35 (1990), overruled on other 
grounds, Empire Power Co. v. North Carolina 
Dep’t of Env’t, Health & Natural Resources, 
337 N.C. 569, 447 S.E.2d 168 (1994). 

Meaning of “Contested Case.” — Read in 
the context of subsection (a) of this section, 
which provides that appeals involving a disci- 
plinary action, alleged discrimination, and any 
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other contested case arising under this Chapter 
shall be conducted in the Office of Administra- 
tive Hearings as provided in Article 3 of Chap- 
ter 150B, “contested case” clearly derives its 
meaning from the latter, procedural statute. 
Batten v. North Carolina Dep’t of Cor., 326 N.C. 
338, 389 S.E.2d 35 (1990), overruled on other 
grounds, Empire Power Co. v. North Carolina 
Dep't of Env’t, Health & Natural Resources, 
337 N.C. 569, 447 S.E.2d 168 (1994). 

Case Held “Contested” Within Meaning 
of Subsection (a). — Petitioner’s allegation 
that he had been “demoted in rank without 
sufficient cause” stated grounds for his depart- 
ment’s action to be deemed “disciplinary” 
within the meaning and intent of G.S. 126-35 
and for his case to be considered “contested” 
within the meaning and intent of subsection (a) 
of this section. Because he had properly pur- 
sued all informal procedures mandated by the 
State Personnel Act and by the North Carolina 
Administrative Code for the resolution of his 
grievance, petitioner’s appeal also fit the proce- 
dural profile of a “contested case” for purposes 
of its review by the Office of Administrative 
Hearings under Chapter 150B. Batten v. North 
Carolina Dep’t of Cor., 326 N.C. 338, 389 S.E.2d 
35 (1990), overruled on other grounds, Empire 
Power Co. v. North Carolina Dep’t of Env’, 
Health & Natural Resources, 337 N.C. 569, 447 
S.E.2d 168 (1994). 

Subsection (a) allows the Commission to 
order reinstatement of an employee and 
direct other suitable relief, whenever it 
deems it necessary to correct the failure of a 
department or agency to follow policies or rules 
promulgated pursuant to G.S. 126-4. North 
Carolina Dep’t of Justice v. Eaker, 90 N.C. App. 
30, 367 S.E.2d 392, cert. denied, 322 N.C. 836, 
371 S.E.2d 279 (1988), overruled on other 
grounds, Batten v. North Carolina Dep’t of Cor., 
326 N.C. 338, 389 S.E.2d 35 (1990), overruled 
on other grounds, Empire Power Co. v. North 
Carolina Dep't of Env’t, Health & Natural Re- 
sources, 337 N.C. 569, 447 S.E.2d 168 (1994). 

No Restoration Without Finding of 
Wrongful Treatment. — The provision of this 
section giving the State Personnel Commission 
the authority to restore a State employee to a 
position from which he has been demoted must 
be read in conjunction with G.S. 126-35, which 
forbids demotion without just cause, and the 
Commission therefore does not have the power 
to restore a State employee to a position from 
which he had been demoted without some find- 
ing that the employee had been treated wrong- 
fully. Reed v. Byrd, 41 N.C. App. 625, 255 
S.E.2d 606 (1979); Brooks v. Best, 45 N.C. App. 
540, 263 S.E.2d 362 (1980). 

Pursuant to this section, the State Personnel 
Commission may reinstate a state employee to 
the position from which he has been removed. 
The implication in this section, however, is that 
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the Commission can only act to correct an 
abuse or where there is a wrongful denial. 
North Carolina A & T Univ. v. Kimber, 49 N.C. 
App. 46, 270 S.E.2d 492 (1980). 

Reinstatement Proper Though Not Iden- 
tical. — Where employee was returned to the 
same pay grade and step as before his demotion 
even though the job was at a different location, 
he was properly reinstated. North Carolina 
Dep't of Cors. v. Myers, 120 N.C. App. 437, 462 
S.E.2d 824 (1995). 

Discretion of Personnel Commission. — 
Where a permanent State employee is dis- 
missed for performance of duty reasons, with- 
out sufficient warnings as required by G.S. 
126-35, upon reinstating the employee the de- 
cision whether or not to award back pay and 
benefits is within the sound discretion of the 
Personnel Commission. Jones v. Department of 
Human Resources, 300 N.C. 687, 268 S.E.2d 
500 (1980). 

Although this section authorizes the State 
Personnel Commission to reinstate an em- 
ployee to the position from which he is removed 
and to order the transfer of an employee to 
whom it has been wrongfully denied, that au- 
thority is discretionary. North Carolina Dep’t of 
Cors. v. Myers, 120 N.C. App. 437, 462 S.E.2d 
824 (1995). 

Reasons Recommendation Not Adopted 
to Be Stated. — DSS was required, in reject- 
ing the recommended decision of the Commis- 
sion, to state the specific reasons why it did not 
adopt the recommended decision and serve a 
copy of its final decision on the petitioner; 
however, because the legislature did not specif- 
ically require that the “local appointing author- 
ity” comply with G.S. 150B-36(b), there was no 
obligation to enter findings of fact and conclu- 
sions of law, as required by G.S. 150B-36(b). 
Cunningham v. Catawba County, 128 N.C. App. 
70, 493 S.E.2d 82 (1997). 

Agency Decision Upheld Although Di- 
rector Reviewed Own Employment Ac- 
tion. — Where substantial evidence existed to 
support an agency finding that petitioner vol- 
untarily resigned and was not fired, the court 
upheld the decision as rendered properly pur- 
suant to this section, and not in violation of 
petitioner’s due process rights, even though the 
agency director/final decision-maker who disre- 
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garded the State Personnel Commission’s rec- 
ommendation that employee be reinstated was, 
in fact, evaluating factual issues involving his 
own testimony and credibility. Hearne v. Sher- 
man, 350 N.C. 612, 516 S.E.2d 864 (1999). 

Due process was not violated when the local 
appointing authority who had discretion to re- 
ject or accept the State Personnel Commission’s 
findings in a discrimination case pursuant to 
G.S. 126-37(b1) was the same person who made 
the allegedly discriminatory hiring decision. 
Enoch vy. Alamance County Dep’t of Soc. Servs., 
164 N.C. App. 233, 595 S.E.2d 744, 2004 N.C. 
App. LEXIS 810 (2004). 

Applied in Area Mental Health v. Speed, 69 
N.C. App. 247, 317 S.E.2d 22 (1984). 

Cited in Faulkner v. North Carolina Dep’t of 
Cors., 428 F. Supp. 100 (W.D.N.C. 1977); North 
Carolina Dep’t of Cor. v. Hodge, 99 N.C. App. 
602, 394 S.E.2d 285 (1990); Edwards v. Univer- 
sity of N.C., 107 N.C. App. 606, 421 S.E.2d 383 
(1992); Harding v. North Carolina Dep’t of Cor., 
334 N.C. 414, 482 S.E.2d 298 (1993); Clay v. 
Employment Sec. Comm’n, 111 N.C. App. 599, 
432 S.E.2d 873 (1993); North Carolina DOT v. 
Davenport, 334 N.C. 428, 432 S.E.2d 303 
(1993); Davenport v. North Carolina DOT, 3 
F.3d 89 (4th Cir. 1993); Gray v. Laws, 915 F. 
Supp. 747 (E.D.N.C. 1994); Conran v. New Bern 
Police Dep’t, 122 N.C. App. 116, 468 S.E.2d 258 
(1996); Beauchesne v. University of N.C, 125 
N.C. App. 457, 481 S.E.2d 685 (1997); Peace v. 
Employment Sec. Comm’n, 349 N.C. 315, 507 
S.E.2d 272 (1998); Wright v. Blue Ridge Area 
Auth., 134 N.C. App. 668, 518 S.E.2d 772, 1999 
N.C. App. LEXIS 899 (1999), cert. denied, 351 
N.C. 122, 541 8.E.2d 472 (1999); Hodge v. North 
Carolina DOT, 137 N.C. App. 247, 528 $.E.2d 
22, 2000 N.C. App. LEXIS 334 (2000); Simpson 
v. Macon County, 132 F. Supp. 2d 407, 2001 U.S. 
Dist. LEXIS 864 (2001); Candillo v. N.C. Dep’t 
of Corr. 199 F.Supp: 2d 342,.2002 U-Saish 
LEXIS 13272 (M.D.N.C. 2002); Steeves v. Scot. 
County Bd. of Health, 152 N.C. App. 400, 567 
S.E.2d 817, 2002 N.C. App. LEXIS 913 (2002), 
cert. denied, 356 N.C. 444, 573 S.E.2d 512 
(2002); N.C. Dep’t of Env’t & Natural Res. v. 
Carroll, 358 N.C. 649, 599 S.E.2d 888, 2004 
N.C. LEXIS 909 (2004); Greene v. Swain 
County P’ship for Health, 342 F. Supp. 2d 442, 
2004 U.S. Dist. LEXIS 20193 (W.D.N.C. 2004). 


§ 126-38. Time limit for appeals. 


Any employee appealing any decision or action shall file a petition for a 
contested case with the Office of Administrative Hearings as provided in G.S. 
150B-23(a) no later than 30 days after receipt of notice of the decision or action 
which triggers the right of appeal. (1977, c. 866, s. 14; 1989 (Reg. Sess., 1990), 
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CASE NOTES 


Status of Employee. — An intermittent 
state employee is not an “employee” for pur- 
poses of Chapter 126 because Article 8 of this 
chapter applies only to “career state employ- 
ees.” Clay v. Employment Sec. Comm’n, 340 
N.C. 83, 455 S.E.2d 619 (1995). 

This section, which establishes the time limit 
for appeals applies only to employees, not to an 
applicant for employment, even if the applicant 
is an intermittent state employee. Clay v. Em- 
ployment Sec. Comm’n, 340 N.C. 83, 455 S.E.2d 
619 (1995). 

Applicability of G.S. 150B-23(f). — The 
time limitation contained in G.S. 150B-23(f) 
applies to appeal of personnel decisions under 
Chapter 126 that are not covered by this sec- 
tion. Clay v. Employment Sec. Comm’n, 340 
N.C. 83,.455 S.E.2d 619 (1995). 

Adequacy of Notice. — A notice which 
failed to inform petitioner of her right to contest 
the designation of her position as “exempt 
policymaking,” the procedure for contesting the 
designation, or the time limits for filing her 
objection to the designation did not comply with 
the requirements of this section so as to start 
the time limit for appeals running. Jordan v. 
DOT, 140 N.C. App. 771, 538 S.E.2d 623, 2000 
N.C. App. LEXIS 1272 (2000), cert denied, 353 
N.C) 376, 547 S.H.2d 412 (2001). 


Written Statement of Appeal Rights Re- 
quired. — Due process under the United 
States and North Carolina Constitutions re- 
quires that a permanent State employee who 
has been dismissed be provided with a state- 
ment in writing setting forth his rights of 
appeal before the 15- and 30-day time limits for 
notice of appeal provided in G.S. 126-35 and 
this section commence to run. Luck v. Employ- 
ment Sec. Comm’n, 50 N.C. App. 192, 272 
S.E.2d 607 (1980). 

Letter of Grievance. — Under the Admin- 
istrative Procedure Act, all that is required in a 
letter of grievance is that there be a plain 
statement of the circumstances allegedly con- 
stituting an unlawful failure to offer employ- 
ment, so that respondent may be put upon its 
defense. North Carolina Dep’t of Cor. v. Hill, 
313.N.C. 481,329 S.Bi2d 377 (1985). 

Cited in Davenport v. North Carolina DOT, 3 
F.3d 89 (4th Cir. 1993); Clay v. Employment 
Sec) Commins) 340 0NIC.9837545/,05H-2d) 725 
(1995); Ritter v. Department of Human Re- 
sources, 118 N.C. App. 564, 455 S.E.2d 901 
(1995); Shackleford-Moten v. Lenoir County 
Dep’t of Soc. Servs., 155 N.C. App. 568, 573 
S.E.2d 767, 2002 N.C. App. LEXIS 1630 (2002), 
cert. denied, 357 N.C. 252, 582 S.E.2d 609 
(2003). 


§ 126-39. Scope of this Article. 


Except for positions subject to competitive service and except for appeals 
brought under G.S. 126-16, 126-25, and 126-36, this Article applies to all State 
employees who are career State employees at the time of the act, grievance, or 
employment practice complained of. (1977, c. 866, s. 15; 1985, c. 617, s. 4; 1987, 
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CASE NOTES 


An intermittent state employee is not an 
“employee” for purposes of Chapter 126 
because Article 8 of this chapter apples only to 
“career state employees.” Clay v. Employment 
mec. Comm'n, 340 N.C. 83, 455 S.E.2d 619 
(1995). 

Petitioner, an intermittent state employee 
was not an “employee” for purposes of this 
chapter governing state personnel system 
which applies only to “career State employees” 
and which establishes the time limit for ap- 
peals, for employees and not applicants for 
employment like petitioner. Clay v. Employ- 
ment oec. Comm'n, 040 N.C. 83, 457 S.E. 2d 725 
(1995). 

Claims Brought by Department Trainee 
During Probationary Period. — G.S. 126- 
36(a) and G.S. 126-39 provided the North Caro- 
lina State Personnel Commission with jurisdic- 


tion over religious discrimination claims 
brought by a trainee with the North Carolina 
Department of Revenue during a probationary 
period, and the trainee satisfied the burden of 
proof required in discrimination actions to 
show his dismissal was based on illegitimate 
and discriminatory motives; furthermore, al- 
though the trial court did not specify the stan- 
dard of review it applied, detail its findings of 
fact, or delineate its conclusions of law, appel- 
late review of the whole record and transcripts 
showed no grounds existed to warrant reversal 
of the Commission’s final decision. Vanderburg 
v. N.C. Dep’t of Revenue, 168 N.C. App. 598, 
608 S.E.2d 831, 2005 N.C. App. LEXIS 451 
(2005). 

Cited in Cauthen v. North Carolina Dep’t of 
Human Resources, 112 N.C. App. 238, 435 
S.E.2d 81 (1993). 
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§ 126-40: Repealed by Session Laws 1985, c. 746, s. 16. 


§ 126-41. Attorney and witness fees. 


The decision of the Commission assessing or refusing to assess reasonable 
witness fees or a reasonable attorney’s fee as provided in G.S. 126-4(11) is a 
final agency decision appealable under Article 4 of Chapter 150B of the 
General Statutes. The reviewing court may reverse or modify the decision of 
the Commission if the decision is unreasonable or the award is inadequate. 
The reviewing court shall award court costs and a reasonable attorney’s fee for 
representation in connection with the appeal to an employee who obtains a 
reversal or modification of the Commission’s decision in an appeal under this 
section. (1985, c. 717; 1987, c. 827, ss. 1, 56.) 


CASE NOTES 


Attorney Fees. — Upon appeal of the Com- lina DOT, 124 N.C. App. 180, 476 S.E.2d 431 
mission’s decision not to award attorney’s fees (1996). 
under G.S. 126-4(11), this section constrains Cited in Williams v. North Carolina Dep’t of 
the Superior Court to reverse or modify the Economic & Community Dev., 119 N.C. App. 
Commission’s order only if it is deemed unrea- 535, 458 S.E.2d 750 (1995). 
sonable or inadequate. Morgan v. North Caro- 


§ 126-42: Reserved for future codification purposes. 


ARTICLE 9. 
The Administrative Procedure Act and Modifications. 


§§ 126-43, 126-44: Repealed by Session Laws 1987, c. 320, s. 9. 
§ 126-45: Repealed by Session Laws 1977, c. 866, s. 18. 
8§ 126-46 through 126-50: Reserved for future codification purposes. 


ARTICLE 10. 


Interchange of Governmental Employees. 


§ 126-51. Short title. 


This Article shall be known and may be cited as the “North Carolina 
Interchange of Governmental Employees Act of 1977.” (1977, c. 783, s. 1.) 


§ 126-52. Definitions. 


For purposes of this Article: 

(1) “Assigned employee” means an employee of a sending agency who is 
assigned or detailed to a receiving agency as part of the employee’s 
regular duties with the sending agency. 

(2) “Employee on leave” means an employee on leave of absence without 
pay from a sending agency who becomes an employee of a receiving 
agency while on leave from the sending agency. 
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(3) “Receiving agency” means any division, department, agency, instru- 
mentality, authority, or political subdivision of the federal government 
or of a state or local government which, under this Article, receives an 
employee of another governmental division, department, agency, 
instrumentality, authority, or political subdivision of the federal 
government or of a state or local government. 

(4) “Sending agency” means any division, department, agency, instrumen- 
tality, authority, or political subdivision of the federal government or 
of a state or local government which, under this Article, sends any 
employee thereof to another governmental division, department, 
agency, instrumentality, authority, or political subdivision of the 
federal government or of a state or local government. (1977, c. 783, s. 


L) 


§ 126-53. Authority to interchange employees. 


(a) Any division, department, agency, instrumentality, authority, or political 
subdivision of the State of North Carolina is authorized to participate in a 
program of interchange of employees with divisions, departments, agencies, 
instrumentalities, authorities, or political subdivisions of the federal govern- 
ment, of another state, or of this State, as a sending agency or a receiving 
agency. 

(b) The period of individual assignment, detail, or leave of absence under an 
interchange program shall not exceed two years. 

(c) The temporary assignment of the employee may be terminated by 
mutual agreement between the sending agency and the receiving agency. 

(d) Elected officials may not participate in a program of interchange under 
this Article. (1977, c. 783, s. 1.) 


§ 126-54. Status of employees of sending agency. 


(a) Employees of a sending agency participating in an exchange of personnel 
authorized by G.S. 126-53 may be considered during such participation to be 
either assigned employees or employees on leave. 

(b) Assigned employees shall be entitled to the same salary and employment 
benefits to which they would be entitled as employees of the sending agency 
and shall remain employees of the sending agency for all purposes unless 
otherwise provided in this Article or in a written agreement between the 
sending agency and the receiving agency. 

(c) Employees on leave shall have the same rights, benefits and obligations 
as other State or local employees subject to this Chapter who are granted 
leaves of absences, unless otherwise provided in this Article, or in a written 
agreement between the sending agency and the receiving agency. 

(d) When a division, department, agency, instrumentality, authority or 
political subdivision of the State of North Carolina acts as a sending agency, 
employees participating in an exchange of personnel authorized by GS. 
126-53, whether considered assigned employees or employees on leave, shall 
have the same rights, benefits and obligations to participate in and receive 
benefits, including death benefits, from any retirement system of which they 
are members as employees of the sending agency, whether they are members 
of the Teachers’ and State Employees’ Retirement System, the North Carolina 
Local Governmental Employees’ Retirement System, the Law Enforcement 
Officers’ Benefit and Retirement Fund, or other Retirement System which has 
been or may be established by the State for public employees; provided, 
however, that the receiving agency agrees to and makes the employer contri- 
butions and deducts from the salary of the employee the employee contribu- 
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tions for continued membership in such Retirement System. Provided, further, 
that if no contributions are paid into the appropriate Retirement System 
during the period that the employee participates in the exchange of personnel 
authorized by this Article, such employee shall remain entitled to death 
benefits resulting from his death during the period of the exchange. Provided, 
that where duplicate benefits would otherwise be payable on account of 
disability or death, the employee or his estate shall elect, within one year of the 
date of disability or death, which benefits to receive. (1977, c. 783, s. 1.) 


§ 126-55. Travel expenses of employees from this State. 


A sending agency in this State shall not pay the travel expenses of its 
assigned or on leave employees and shall not pay the travel expenses of such 
employees incurred in the course of performing work for the receiving agency. 
Such expenses shall be borne by the receiving agency. (1977, c. 783, s. 1.) 


§ 126-56. Status of employees of other governments. 


(a) When a division, department, agency, instrumentality, authority or 
political subdivision of the State of North Carolina acts as a receiving agency, 
assigned employees of the sending agency remain the employees of the sending 
agency and continue to receive the employment benefits of the sending agency 
unless otherwise specified in a written agreement between the sending agency 
and the receiving agency. 

(b) When a division, department, agency, instrumentality, authority or 
political subdivision of this State acts as a receiving agency, employees on leave 
from the sending agency will receive appointments as employees with the 
receiving agency and will be entitled to the same employment benefits as other 
employees of the receiving agency unless otherwise specified in a written 
agreement between the sending agency and the receiving agency. Such 
appointments may be made without regard to any rules or regulations of the 
receiving agency regarding the selection of employees; but all rules of the State 
Personnel Act shall apply to State employees. (1977, c. 783, s. 1.) 


§ 126-57. Travel expenses of employees of other govern- 
ments. 


A receiving agency in the State of North Carolina may, in accordance with its 
travel regulations and travel regulations by law, pay the travel expenses 
incurred in the course of an assigned employee’s duties or incurred in the 
course of the duties of an employee on leave with the receiving agency on the 
same basis as the travel expenses of regular employees are paid. (1977, c. 783, 
Sole) 


§ 126-58. Administration. 


The State Personnel Commission and any State division, department, 
agency, instrumentality, authority or political subdivision participating in an 
interchange of employees program may promulgate rules or regulations 
necessary for the administration of such program, so long as such rules or 
regulations do not conflict with the provisions of this Article or any other 
provision of law. (1977, c. 783, s. 1.) 


eZ 


§126-59 ART. 12. WORK OPTIONS PROGRAM §126-75 
§§ 126-59 through 126-63: Reserved for future codification purposes. 


ARTICLE 11. 


Governor’s Commission on Governmental Productivity. 


§8§ 126-64 through 126-73: Repealed by Session Laws 1985, c. 479, s. 
153(a). 


ARTICLE 12. 
Work Options Program for State Employees. 


§ 126-74. Work Options Program established. 


There is established a Work Options Program for State employees in the 
Office of State Personnel to be administered by the State Personnel Commis- 
sion. The State Personnel Director shall assign an employee within the Office 
of State Personnel, to be known as the State Work Options Coordinator, to 
direct the Work Options Program as established in this Article. (1981, c. 917, 
Se mb CAGD, Se Os) 


Editor’s Note. — Session Laws 1981, c.917, coverage under the Teachers’ and State Em- 
s. 2 provided: “Nothing herein contained shall _ployees’ Retirement System and health benefits 
be construed to obligate the General Assembly program in Articles 1 and 3 of Chapter 135 
to appropriate any additional funds, nor permit except as otherwise provided for therein.” 


§ 126-75. Work options for State employees. 


(a) The following work options allowed State employees are to be included in 
the program administered under this Article: 

(1) Flexible work hours as established by the State Personnel Commis- 
sion; 

(2) Job sharing as permitted by the State Personnel Commission; 

(3) Permanent part-time positions as established under the State Person- 
nel Act. 

(b) The State Personnel Commission shall examine the present options 
listed in subsection (a) of this section available to State employees and other 
options the State Personnel Commission may make available for a compre- 
hensive program of work options for State employees. The State Personnel 
Commission shall, with the concurrence of the agency, determine the need for 
additional permanent part-time positions within State Government and how 
increased use of these positions could benefit employee morale and productiv- 
ity as well as increase the use of the available labor force. None of the 
provisions of this Article shall be administered to reduce the total number of 
hours per day a State office normally is open to serve the public. (1981, c. 917, 
sie) 


CASE NOTES 


Cited in Wiebenson v. Board of Trustees, 123 
N.C. App. 246, 472 S.E.2d 592 (1996). 
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§ 126-76. Promoting Work Options Program. 


The State Personnel Commission shall develop a program to expand the use 
of work options. This program shall include training sessions for agency 
personnel to instruct them in the use of work options available to State 
employees. The State Personnel Commission shall also provide technical 
assistance to agency personnel in developing a Work Options Program for each 
agency or expanding existing programs in each agency. The Work Options 
Coordinator shall also identify personnel positions within the State Personnel 
System which can effectively be structured in job sharing or permanent 
part-time employment positions. (1981, c. 917, s. 1.) 


§ 126-77. Authority of agencies to participate. 


The State Personnel Commission shall request from each agency assistance 
in formulating the Work Options Program. Any division, department, agency, 
instrumentality or authority shall participate in the program of work options 
as established in this Article. (1981, c. 917, s. 1.) 


§ 126-78. Administration. 


The State Personnel Commission and any State division, department, 
agency, instrumentality or authority participating in the State Work Options 
Program shall promulgate rules necessary for the administration of the 
presrame 198 lc, O17. 1: W987 crazies. a7.) 


§ 126-79. Report required. 


The State Personnel Commission shall require a biennial report of each 
State division, department, agency, instrumentality or authority on the status 
of the Work Options Program. The State Personnel Commission shall in turn 
make a biennial report to the General Assembly on the status of the Work 
Options Program, including any increase in the use of job sharing, flexible 
work nae and any other approved work option for State employees. (1981, c. 
ron Li patsy tel 


ARTICLE 18. 


Veteran’s Preference. 


§ 126-80. Declaration of policy. 


It shall be the policy of the State of North Carolina that, in appreciation for 
their service to this State and this country during a period of war, and in 
recognition of the time and advantage lost toward the pursuit of a civilian 
career, veterans shall be granted preference in employment for positions 
subject to the provisions of this Chapter with every State department, agency, 
and institution. (1987 (Reg. Sess., 1988), c. 1064, s. 1.) 


CASE NOTES 


Construction with Other Sections. — 128-15, are entitled to the veterans preference 
Pursuant to G.S. 126-83, employees of the Sys- _ thereunder applicable to all employees of State 
tem designated in G.S. 126-5(a)(2) are ex- departments, agencies and institutions. Wright 
pressly excluded from the preference afforded vv. Blue Ridge Area Auth., 134 N.C. App. 668, 
by this section but, if qualified under G.S. 518 S.E.2d 772, 1999 N.C. App. LEXIS 899 
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$126-81 ART. 13. VETERAN’S PREFERENCE $126-82 


(1999), cert. denied, 351 N.C. 122, 541 S‘\H-2d) ° Human Resources, 124 N.C. App. 158, 476 
472 (1999). S.E.2d 383 (1996); Heckman v. University of 
Cited in Dunn v. North Carolina Dep’t of N.C., 19 F. Supp. 2d 468 (M.D.N.C. 1998). 


§ 126-81. Definitions. 


As used in this Article: 

(1) “A period of war” includes World War I (April 16, 1917, through 
November 11, 1918), World War II (December 7, 1941, through 
December 31, 1946), the Korean Conflict (June 27, 1950, through 
January 31, 1955), the period of time between January 31, 1955, and 
the end of the hostilities in Vietnam (May 7, 1975), or any other 
campaign, expedition, or engagement for which a campaign badge or 
medal is authorized by the United States Department of Defense. 

(2) “Veteran” means a person who served in the Armed Forces of the 
United States on active duty, for reasons other than training, and has 
been discharged under other than dishonorable conditions. 

(3) “Eligible veteran” means: 

a. A veteran who served during a period of war; or 

b. The spouse of a disabled veteran; or 

c. The surviving spouse or dependent of a veteran who dies on active 
duty during a period of war either directly or indirectly as a result 
of such service; or 

d. Aveteran who suffered a service-connected disability during peace- 
time; or 

e. The spouse of a veteran described in subdivision d. of this subsec- 
tion; or 

f. The surviving spouse or dependent of a person who served in the 
Armed Forces of the United States on active duty, for reasons 
other than training, who died for service-related reasons during 
peacetime. (1987 (Reg. Sess., 1988), c. 1064, s. 1.) 


§ 126-82. State Personnel Commission to provide for pref- 
erence. 


(a) The State Personnel Commission shall provide that in evaluating the 
qualifications of an eligible veteran against the minimum requirements for 
obtaining a position, credit shall be given for all military service training or 
schooling and experience that bears a reasonable and functional relationship 
to the knowledge, skills, and abilities required for the position. 

(b) The State Personnel Commission shall provide that if an eligible veteran 
has met the minimum requirements for the position, after receiving experience 
credit under subsection (a) of this section, he shall receive experience credit as 
determined by the Commission for additional related and unrelated military 
service. 

(c) The State Personnel Commission may provide that in reduction in force 
situations where seniority or years of service is one of the considerations for 
retention, an eligible veteran shall be accorded credit for military service. 

(d) Any eligible veteran who has reason to believe that he or she did not 
receive a veteran’s preference in accordance with the provisions of this Article 
or rules adopted under it may appeal directly to the State Personnel Commis- 
sion. 

(e) The willful failure of any employee subject to the provisions of Article 8 
of this Chapter to comply with the provisions of this Article or rules adopted 
under it constitutes personal misconduct in accordance with the provisions and 
promulgated rules of this Chapter, including those for suspension, demotion, or 
dismissal. (1987 (Reg. Sess., 1988), c. 1064, s. 1.) 
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CH. 126. STATE PERSONNEL SYSTEM 


§ 126-84 


CASE NOTES 


Veteran’s Preference. — The Commission’s 
rule that the veteran’s preference applies only 
to “initial selection” and “reduction in force” 
situations was reasonable and permissible. 


Dunn v. North Carolina Dep’t of Human Re- 
sources, 124 N.C. App. 158, 476 S8.E.2d 383 
(L996) 


OPINIONS OF ATTORNEY GENERAL 


The State Personnel Commission has 
the statutory authority, under this section 
and G.S. 126-4, to promulgate a rule re- 
garding the application of a veteran’s 
preference in the form of an additional ten 
points to be awarded where a numerically 


§ 126-83. Exceptions. 


scored examination is used as part of the selec- 
tion process. See opinion of Attorney General to 
Mr. Ronald Penny, State Personnel Director, 
Office of State Personnel, 1998 N.C.A.G. 10 
(2/12/98). 


Notwithstanding G.S. 126-5, and notwithstanding provisions in that section 
that only certain Articles of this Chapter apply to some employees, this Article 
applies to all persons covered by this Chapter except those exempted by G.S. 
126-5(c)(2), G.S. 126-5(c)(3), G.S. 126-5(c)(4), G.S. 126-5(c1), G.S. 126-5(c2), or 
G.S. 126-5(c3), but this Article does not apply to those persons covered by G.S. 
126-5(a)(2). G.S. 128-15 shall apply to those persons exempted from coverage 
of this Article, but shall not apply to any person covered by this Article. (1987 
(Reg: Sess, 1988)c: 1064, s. 1; 1991..c¢., 65; s:,9:) 


CASE NOTES 


Application of Veterans Preference. — 
Pursuant to this section, employees of the Sys- 
tem designated in G.S. 126-5(a)(2) are ex- 
pressly excluded from the preference afforded 
by G.S. 126-80 but, if qualified under GS. 
128-15, are entitled to the veterans preference 


thereunder applicable to all employees of State 
departments, agencies and institutions. Wright 
v. Blue Ridge Area Auth., 134 N.C. App. 668, 
518 S.E.2d 772, 1999. N.C. App DEXS 3899 
(1999), cert. denied, 351 N.C. 122, 541 S.B.2d 
417241999). 


ARTICLE 14. 


Protection for Reporting Improper Government Activities. 


§ 126-84. Statement of policy. 


(a) It is the policy of this State that State employees shall be encouraged to 
report verbally or in writing to their supervisor, department head, or other 
appropriate authority, evidence of activity by a State agency or State employee 
constituting: 

(1) A violation of State or federal law, rule or regulation; 

(2) Fraud; 

(3) Misappropriation of State resources; 

(4) Substantial and specific danger to the public health and safety; or 

(5) Gross mismanagement, a gross waste of monies, or gross abuse of 

authority. 

_ (b) Further, it is the policy of this State that State employees be free of 
intimidation or harassment when reporting to public bodies about matters of 
public concern, including offering testimony to or testifying before appropriate 
legislative panels. (1989, c. 236, s. 1; 1997-520, s. 5.) 
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ART. 14. REPORTING IMPROPER ACTIVITIES 


§126-85 


CASE NOTES 


Purpose of Act to Protect State Em- 
ployee From Retaliation for Truthful Re- 
porting, Not to Condone Untruthful Con- 
duct. — Trial court properly granted a motion 
to dismiss by state agencies and officials of a 
former law enforcement officer’s action under 
the Whistleblower Act, G.S. 126-84 et seq., 
where the officer admitted that he failed to file 
a complete and accurate report of an arrest 
incident that he observed involving another 
trooper and a suspect, wherein excessive force 
was suspected; the purpose of the 
Whistleblower Act was to protect a state em- 
ployee from retaliation when he engaged in 
truthful reporting, not to condone untruthful 
conduct. Newberne v. Crime Control & Pub. 
Safety, 168 N.C. App. 87, 606 S.E.2d 742, 2005 
N.C. App. LEXIS 176 (2005). 

Construction with Other Statutes. — 
G.S. 126-36(b) merely provides a plaintiff with 


“the right to appeal” a wrongful retaliation 
claim directly to the State Personnel Commis- 
sion. and such “right to appeal” does not other- 
wise bar an action which meets the require- 
ments of the Whistleblower Act, G.S. 126-84 et 
seq.; when G.S. 126-36(b) is read in para mate- 
ria with the Whistleblower Act, the two stat- 
utes are not irreconcilable. Wells v. N.C. Dep’t 
of Corr, 52 N.C. App. 307, 567  o.2de303, 
2002 N.C. App. LEXIS 929 (2002). 

Cited in Kennedy v. Guilford Technical Com- 
munity College, 115 N.C. App. 581, 448 S.E.2d 
280 (1994); Aune v. University of N.C., 120 N.C. 
App. 430, 462 S.E.2d 678 (1995); Wells v. N.C. 
Dep‘t.of (Corr; 152 N.C.-App: 307,567 S.E-2d 
808, 2002 N.C. App. LEXIS 929 (2002); Jenkins 
v. Trs. of Sandhills Cmty. College, — F. Supp. 2d 
—, 2002 U.S. Dist. LEXIS 25252 (M.D.N.C. 
Dec, 3372602) 


§ 126-85. Protection from retaliation. 


(a) No head of any State department, agency or institution or other State 
employee exercising supervisory authority shall discharge, threaten or other- 
wise discriminate against a State employee regarding the State employee’s 
compensation, terms, conditions, location, or privileges of employment because 
the State employee, or a person acting on behalf of the employee, reports or is 
about to report, verbally or in writing, any activity described in G.S. 126-84, 
unless the State employee knows or has reason to believe that the report is 
inaccurate. 

(al) No State employee shall retaliate against another State employee 
because the employee, or a person acting on behalf of the employee, reports or 
is about to report, verbally or in writing, any activity described in G.S. 126-84. 

(b) No head of any State department, agency or institution or other State 
employee exercising supervisory authority shall discharge, threaten or other- 
wise discriminate against a State employee regarding the employee’s compen- 
sation, terms, conditions, location or privileges of employment because the 
State employee has refused to carry out a directive which in fact constitutes a 
violation of State or federal law, rule or regulation or poses a substantial and 
specific danger to the public health and safety. 

(b1) No State employee shall retaliate against another State employee 
because the employee has refused to carry out a directive which may constitute 
a violation of State or federal law, rule or regulation, or poses a substantial and 
specific danger to the public health and safety. 

(c) The protections of this Article shall include State employees who report 
any activity described in G.S. 126-84 to the State Auditor as authorized by GS. 
am - O40) 16). (1989 ve.236us. 1 1997-520 %6NG6)) 


CASE NOTES 


Exhaustion of Remedies. — Trial court 
properly dismissed a judicial action brought by 
a former police officer under G.S. 126-86, which 
was commenced prior to the exhaustion of an 


administrative action before the Office of Ad- 
ministrative Hearings, that the former officer 
brought pursuant to G.S. 126-34.1(a)(7), alleg- 
ing retaliation and racial discrimination in vi- 
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§ 126-86 


olation of G.S. 126-85. Newberne v. Crime Con- 
trol & Pub. Safety, 168 N.C. App. 87, 606 S.E.2d 
742, 2005 N.C. App. LEXIS 176 (2005). 

Summary Judgment Appropriate. — 
Where although plaintiff’s complaint contained 
allegations of Whistleblower violations, plain- 
tiffs concessions made it clear that certain 
defendants committed no violations of the 
Whistleblower Act, the trial court should have 
granted summary judgment on these claims. 
Minneman v. Martin, 114 N.C. App. 616, 442 
S.E.2d 564 (1994). 

Where defendant’s motion for summary judg- 
ment was amply supported by evidence estab- 
lishing a legitimate reason for plaintiff’s trans- 
fer to a substantially similar job, and plaintiff 
failed to meet her burden of coming forward 
with a showing that defendant’s stated reasons 
were not simply a pretext for discrimination, 
the trial court properly granted summary judg- 
ment in favor of defendant. Kennedy v. Guilford 
Technical Community College, 115 N.C. App. 
581, 448 S.E.2d 280 (1994). 

Trial court properly granted summary judg- 
ment for the university and university officials 
on a campus police officer’s claim that the 
officer was disciplined in retaliation for refus- 
ing to withdraw a citation issued to a university 
trustee’s child; the officer failed to appeal an 
administrative order that upheld the disciplin- 
ary action, and therefore failed to exhaust ad- 
ministrative remedies. Swain v. Elfland, 145 
N.C. App. 383, 550 S.E.2d 530, 2001 N.C. App. 
LEXIS 663 (2001), cert. denied, 354 N.C. 228, 
554 8.E.2d 832 (2001). 

A prima facie claim under this statute 
consists of the following elements: (1) 
plaintiff engaged in protected activity, (2) fol- 
lowed by an adverse employment action, and 
(3) that the protected conduct was a substantial 


CH. 126. STATE PERSONNEL SYSTEM 


§ 126-86 


or motivating factor in the adverse action. 
Hanton v. Gilbert, 126 N.C. App. 561, 486 
§.H2d_ 432.1997). 

Retaliatory Discharge Motivated by 
Complaints of Racial Discrimination. — 
Leave to amend to add a claim under the North 
Carolina Whistleblower Act was granted be- 
cause the provisions of that Act referring to 
retaliation for reporting a violation of state or 
federal statutes applied to claims for retalia- 
tory discharge motivated by the employee’s 
complaint of racial discrimination. Jenkins v. 
Trs. of Sandhills Cmty. College, — F. Supp. 2d 
—, 2002 U.S. Dist. LEXIS 25252 (M.D.N.C. 
Dec,.3322002): 

Retaliatory Firing Not Shown. — Where 
the evidence was that there were questions 
regarding the adequacy of plaintiff’s perfor- 
mance, of which plaintiff had knowledge, even 
before his reports and the nonappointment was 
based on the plaintiff’s inability to collaborate 
with others the evidence was simply too specu- 
lative to support a finding that the plaintiff’s 
nonrenewal was in any way related to the 
report. Aune v. University of N.C., 120 N.C. 
App. 430, 462 S.E.2d 678 (1995). 

Where defendants motion for summary judg- 
ment was supported with evidence that teach- 
er’s termination was based on insubordination 
and the teacher failed to meet her burden of 
coming forward with evidence which showed 
that whistleblowing activity was a substantial 
causative factor for her dismissal, summary 
judgment for defendants was appropriate. 
Hanton v. Gilbert, 126 N.C. App. 561, 486 
6.6. 2d 432 (1997). 

Cited in Caudill v. Dellinger, 129 N.C. App. 
649, 501 S.E.2d 99 (1998), cert. denied, 349 
N.C. 353, 517 S.E.2d 888 (1998), aff'd, 350 N.C. 
89, 511 $.E.2d 304 (1999). 


§ 126-86. Civil actions for injunctive relief or other reme- 


dies. 


Any State employee injured by a violation of G.S. 126-85 may maintain an 


action in superior court for damages, an injunction, or other remedies provided 
in this Article against the person or agency who committed the violation within 
one year after the occurrence of the alleged violation of this Article; provided, 
however, any claim arising under Article 21 of Chapter 95 of the General 
Statutes may be maintained pursuant to the provisions of that Article only and 
may be redressed only by the remedies and relief available under that Article. 
(1989; cn236, Ss. 1; 1991 (Reeasess 1992) cf 10218'5.6.} 


CASE NOTES 


Application to District Attorneys. — The 
former administrative assistant to a district 
attorney made a prima facie claim of retalia- 
tory discharge under this section, where her 
evidence tended to show that she had received 


satisfactory performance evaluations before 
she spoke to state investigators concerning 
their investigation of the district attorney but 
was discharged almost immediately thereafter. 
Caudill v. Dellinger, 129 N.C. App. 649, 501 
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3.1.20 99 (1998), cert. denied, 3849 N.C. 353, 
517 S.H.2d 888 (1998), aff’d, 350 N.C. 89, 511 
S.E.2d 304 (1999). 

Claims for Retaliatory Discharge Moti- 
vated by Complaints of Racial Discrimina- 
tion. — Leave to amend to add a claim under 
the North Carolina Whistleblower Act was 
granted because the provisions of that Act re- 
ferring to retaliation for reporting a violation of 
state or federal statutes applied to claims for 
retaliatory discharge motivated by the employ- 
ee’s complaint of racial discrimination. Jenkins 
v. Trs. of Sandhills Cmty. College, — F. Supp. 2d 
—, 2002 U.S. Dist. LEXIS 25252 (M.D.N.C. 
Dec. 3, 2002). 

Choice of Remedies. — State employee 
may choose to pursue a whistleblower claim 


§ 126-87. Remedies. 


ART. 15. COMMUNICATIONS WITH MEMBERS 


§ 126-90 


pursuant to G.S. 126-85 in either the superior 
court or the Office of Administrative Hearings, 
but not both. Swain v. Elfland, 145 N.C. App. 
383, 550 S.E.2d 530, 2001 N.C. App. LEXIS 663 
(2001), cert. denied, 354 N.C. 228, 554 S.E.2d 
832 (2001). 

Trial court properly dismissed a judicial ac- 
tion brought by a former police officer under 
G.S. 126-86, which was commenced prior to the 
exhaustion of an administrative action before 
the Office of Administrative Hearings, that the 
former officer brought pursuant to G.S. 126- 
34.1(a)(7), alleging retaliation and racial dis- 
crimination in violation of G.S. 126-85. 
Newberne v. Crime Control & Pub. Safety, 168 
N.C. App. 87, 606 S.E.2d 742, 2005 N.C. App. 
LEXIS 176 (2005). 


A court, in rendering a judgment in an action brought pursuant to this 
Article, may order an injunction, damages, reinstatement of the employee, the 
payment of back wages, full reinstatement of fringe benefits and seniority 
rights, costs, reasonable attorney’s fees or any combination of these. If an 
application for a permanent injunction is granted, the employee shall be 
awarded costs and reasonable attorney’s fees. If in an action for damages the 
court finds that the employee was injured by a willful violation of G.S. 126-85, 
the court shall award as damages three times the amount of actual damages 
plus costs and reasonable attorney’s fees against the individual or individuals 
found to be in violation of G.S. 126-84. (1989, c. 236, s. 1.) 


§ 126-88. Notice of employee protections and obligations. 


It shall be the duty of an employer of a State employee to post notice in 
accordance with G.S. 95-9 or use other appropriate means to keep his 
employees informed of their protections and obligations under this Article. 
WOS0RC2so.s. 1.) 


ARTICLE 15. 


Communications With Members of the General Assembly. 


§ 126-90. Communications with members of the General 
Assembly. 

A State employee’s right to speak to a member of the General Assembly at 

the member’s request shall not be directly or indirectly limited by the 


employee’s supervisor or by any policy of the department, agency, or institution 
that employs that State employee. (1997-4438, s. 22.2(a).) 
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Chapter 127. 
Militia. 


§§ 127-1 through 127-127: Repealed by Session Laws 1975, c. 604, s. 1. 


Cross References. — For present provi- 
sions relating to the militia, see G.S. 127A-1 et 
seq. 
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Sec. 

127A-1. 
127A-2. 
127A-3. 
127A-4. 
127A-5. 


127A-6. 


127A-7. 
127A-8. 


127A-9. 
127A-10. 
127A-11 


Chapter 127A. 
Militia. 


Article 1. 


Classification of Militia. 


Composition of militia. 

Classification of militia. 

Organized militia; national guard. 

Organized militia; naval militia. 

Organized militia; State defense mili- 
tia. 

Organized militia; historic military 
commands. 

Composition of unorganized militia. 

Exemptions from duty with the mili- 
tia. 

Number of troops authorized. 

Corps entitled to retain privileges. 
through 127A-15. [Reserved.] 


Article 2 


General Administrative Officers. 


127A-16. 
127A-17. 


127A-17. 
127A-18. 
127A-19. 
127A-20. 
127A-21. 
127A-22. 


127A-23. 


Governor as commander in chief. 

Commander in chief to prescribe reg- 
ulations. 

1. Confidentiality of national guard 

records. 

Personal staff of Governor. 

Adjutant General. 

Administrative and operational rela- 
tionships of the Adjutant General. 

United States property and fiscal of- 
ficer. 

North Carolina property and fiscal 
officer. 

Commissions for commandants and 
officers at qualified educational in- 
stitutions. 


Sec. 
127A-38. Discharge of enlisted personnel. 
127A-39. Membership continued in the na- 
tional guard. 
Pensions for the members of the 
North Carolina national guard. 
127A-41. Uniforms, arms and equipment. 
127A-41.1. Stay of legal and court proceedings 
because of State military service. 
127A-42. Distinguished Service Medal by Gov- 
ernor of North Carolina. 
127A-43. North Carolina National Guard Mer- 
itorious Service Medal. 


127A-40. 


127A-44. North Carolina National Guard 
Commendation Medal. 

127A-44.1. North Carolina National Guard 
Achievement Medal. 

127A-45. North Carolina National Guard 
State Active Duty Award. 

127A-45.1. North Carolina National Guard 
Governor’s Unit Citation. 

127A-45.2. North Carolina National Guard 
Meritorious Unit Citation. 

127A-45.2A. North Carolina National Guard 
Outstanding Unit Award. 

127A-45.3. North Carolina National Guard 


Distinguished Civilian Service 


Medal. 

127A-45.4. North Carolina National Guard 
Outstanding Civilian Service 
Medal. 

127A-45.5. North Carolina National Guard 
Meritorious Civilian Service 
Award. 


127A-45.5A. Other awards. 
127A-46. Authority to wear medals, ribbons 
and other awards. 


127A-24 through 127A-28. [Reserved.] 


127A-29. 
127A-30. 
127A-31. 
127A-32. 
127A-33. 
127A-34. 
127A-35. 


127A-36. 
127A-37. 


Article 3. 
National Guard. 


National guard. 

Organization of national guard units. 

Location of units. 

Officers appointed and 
sioned; oath of office. 
Promotion of officers by seniority and 
in accordance with regulations. 
Relative rank among officers of same 

grade. 

Elimination and disposition of offic- 
ers; efficiency board; transfer to 
inactive status. 

Retirement of officers. 

Enlistments in national guard; oath 
of enlistment. 


commis- 


127A-47. 
127A-48. 


Courts-martial for national guard. 
General courts-martial. 


127A-49. Special courts-martial; appoint- 
ments, power and authority. 
127A-50. Summary courts-martial. 


127A-50.1. Military judges. 


127A-51. 
127A-52. 
127A-53. 
127A-54. 
127A-55. 
127A-56. 
127A-57. 


127A-58. 
127A-59. 
127A-60. 
127A-61. 


Nonjudicial punishment. 

Jurisdiction of courts-martial. 

Manual for Courts-Martial. 

Sentences; where executed. 

Forms for courts-martial procedure. 

Powers of courts-martial. 

Execution of processes and _ sen- 
tences. 

Sentence of confinement. 

Commitments. 

Sentence of dismissal. 

Disposition of fines. 


127A-62 through 127A-66. [Reserved.] 
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Sec. 

127A-67. 
127A-68. 
127A-69. 
127A-70. 
127A-71. 
127A-72. 
127A-73. 
127A-74. 


CH. 127A. 


Article 4. 
Naval Militia. 


Organization and equipment. 
Officers appointed to naval militia. 
Officers assigned to duty. 
Discipline in naval militia. 
Disbursing and accounting officer. 
Rendition of accounts. 
Disbandment of naval militia. 
Courts-martial for naval militia. 


127A-75 through 127A-79. [Reserved.] 


127A-80. 


127A-81. 


Article 5. 
State Defense Militia. 


Authority to organize and maintain 
State defense militia of North 
Carolina. 

State defense militia cadre. 


127A-82 through 127A-86. [Reserved.] 


127A-87. 
127A-88. 
127A-89. 


127A-90. 
127A-91. 


Article 6. 
Unorganized Militia. 


Unorganized militia ordered out for 
service. 

Manner of ordering out unorganized 
militia. 

Draft of unorganized militia. 

Punishment for failure to appear. 

Promotion of marksmanship. 


127A-92 through 127A-96. [Reserved.] 


Article 7. 


Regulations as to Active Service. 


127A-97. 


127A-98. 


127A-99. 


127A-100 


127A-105. 
127A-106. 
127A-107. 
127A-108. 


127A-109. 
127A-110. 


127A-111. 


127A-112 


National guard and naval militia 
first ordered out. 

Regulations enforced on active State 
service. 

Regulations governing unorganized 
militia. 

through 127A-104. [Reserved.] 


Article 8. 
Pay of Militia. 


Rations and pay on State service. 

Paid by the State. 

Rate of pay for other service. 

Pay and care of soldiers, airmen and 
sailors disabled in service. 

Pay of general and field officers. 

Proceedings against third party in- 
juring or killing guard personnel. 

Civilian leave option. 

through 127A-115. [Reserved.] 


MILITIA 


Article 9. 


Privilege of Organized State Militia and 
Reserve Components of the United 


Sec. 
127A-116 


127A-117 
127A-118 


127A-119 


States Armed Forces. 


Leaves of absence for State officers 
and employees. 

Contributing members. 

Organizations may own property; 
actions. 


. When families of soldiers, airmen 


and sailors supported by county. 


127A-120 through 127-124. [Reserved.] 


Article 10. 


Care of Military Property. 


127A-125. 
127A-126. 
127A-127. 
127A-128. 
127A-129. 
127A-130. 


127A-131. 


Custody of military property. 

Other suitable storage facilities. 

Property kept in good order. 

Equipment and vehicles. 

Transfer of property. 

Replacement of lost or damaged 
property. 

Unlawful conversion or willful de- 
struction of military property. 


127A-132 through 127A-136. [Reserved.] 


127A-137. 
127A-138. 
127A-139. 


Article 11. 
Support of Militia. 


Requisition for federal funds. 

Local appropriations; unit funds. 

Allowances made to different orga- 
nizations and personnel. 


127A-140 through 127-144. [Reserved.] 


127A-145. 
127A-146. 
127A-147. 


127A-148. 
127A-149. 
127A-150. 
127A-151. 
127A-152. 
127A-153. 


127A-154. 
127A-155. 


Article 12. 
General Provisions. 


Reports of officers. 

Officer to give notice of absence. 

Orders, rules, regulations and Uni- 
form Code of Military Justice ap- 
plicable to militia when not in 
service of United States. 

Commander may prevent trespass 
and disorder. 

Power of arrest in certain emergen- 
cies. 

Immunity of guardsmen from civil 
and criminal liability. 

Organizing company without au- 
thority. 

Placing name on muster roll wrong- 
fully. 

Protection of uniform. 

Upkeep of properties. 

When officers authorized to admin- 
ister oaths. 


127A-156 through 127A-160. [Reserved.] 
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Sec. 


127A-161. 
127A-162. 


127A-163. 
127A-164. 


127A-165. 
127A-166. 
127A-167. 


127A-168. 
127A-169. 


ART. 1. CLASSIFICATION OF MILITIA 


Article 13. 


Armories. 


Definitions. 

Authority to foster development of 
armories and facilities. 

Powers of Department specified. 

Power to acquire land, make con- 
tracts. etc 

Counties and municipalities may 
lease, convey or acquire property 
for use as armory. 

Prior conveyances validated. 

Appropriations to supplement 
available funds authorized. 

Local financial support. 

Unexpended portion of State appro- 
priation. 


127A-170 through 127A-174. [Reserved.| 


Article 14. 
National Guard Mutual Assistance 

Compact. 

127A-175. Purposes. 

127A-176. Entry into force and withdrawal. 

127A-177. Definitions; mutual aid. 

127A-178. Delegation. 

127A-179. Limitations. 

127A-180. Construction and severability. 

127A-181. Payment of liability to responding 


state. 


Editor’s Note. — Session Laws 1975, c. 604, 


repealed Chapter 127 and Article 23 of Chapter 
143 and enacted this Chapter in lieu thereof. 
Where appropriate, the historical citations to 
the sections of the repealed Chapter and Article 
have been added to the corresponding sections 
of the new Chapter. 

Session Laws 1977, c. 70, s. 2, provided that 
whenever the words “Department of Military 
and Veterans Affairs” were used in G.S. 127A-1 


$127A-1 


Sec. 

127A-182. Status, rights and benefits of forces 
engaged pursuant to Compact. 

127A-183. Injury or death while going to or 
returning from duty. 

127A-184. Authority of responding state re- 
quired to relieve from assignment 
or reassign officers. 

127A-185 through 127A-189. [Reserved.] 


Article 15. 


North Carolina National Guard 
Tuition Assistance Act of 
1975. 


127A-190. 
127A-191. 
127A-192. 
127A-193. 
127A-194. Eligibility. 

127A-195. Administration and funding. 
127A-196 through 127A-200. [Reserved.] 


Article 16. 
National Guard Reemployment Rights. 


127A-201. Entitlement. 

127A-202. Rights. 

127A-202.1. Discrimination against persons 
who serve in the North Carolina 
National Guard and acts of re- 
prisal prohibited. 

127A-203. Penalties for denial. 


Short title. 
Purpose. 
Definitions. 
Benefit. 


through G.S. 127A-195, the same would be 
deleted and the words “Department of Crime 
Control and Public Safety” would be inserted in 
lieu thereof. The act made no mention of the 
Secretary of Military and Veterans Affairs; 
however, in order to give effect to its obvious 
intent, the editors have substituted “Secretary 
of Crime Control and Public Safety” for “Secre- 
tary of Military and Veterans Affairs” through- 
out this Chapter. 


ARTICLE 1. 


Classification of Militia. 


§ 127A-1. Composition of militia. 


The militia of the State shall consist of all able-bodied citizens of the State 
and of the United States and such other able-bodied persons who have or shall 
declare their intention to become citizens of the United States, subject to such 
qualifications as may be hereinafter prescribed, who shall be drafted into said 
militia or shall voluntarily accept commission, appointment, or assignment to 
Goin there 119) 7aceZ00 Ns Cbs sa6791e 1949%c, 1130vsol1957)¢.1043, 
ela D60men 1 0164 se 2:4196 fercs DOS: Sdsal 975.6) 604; s¥2:) 
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§ 127A-2. Classification of militia. 


The militia shall be divided into the organized and unorganized militia. The 
organized militia shall consist of four classes: the North Carolina national 
guard, the naval militia, the State defense militia and historic military 
commands.UL97.o..C.. 004,78. 2.) 


§ 127A-3. Organized militia; national guard. 


The North Carolina national guard, both army and air, shall consist of 
regularly commissioned, warrant and enlisted personnel between such ages as 
may be established by regulations promulgated by the secretary of the 
appropriate service and shall be organized, governed, armed, equipped and 
have such duties and responsibilities as hereinafter provided. (1917, c. 200, s. 
2> C5. 8, 67192. 1949, cali Owes O57, co 136, sl 190 tec. 192) oe ee 
1OlG; S223, 1975,7c) GOALS a2) 


§ 127A-4. Organized militia; naval militia. 


The naval militia shall consist of regularly commissioned, warrant and 
enlisted personnel between such ages as may be established by regulations 
promulgated by the secretary of the appropriate service and shall be organized, 
governed, armed, equipped and have such duties and responsibilities as 
hereinafter provided. (1917, c. 200, s. 3; C.S., s. 6793; 1949, c. 1130, s. 1; 1975, 
HL Sy 2) 


§ 127A-5. Organized militia; State defense militia. 


The State defense militia shall consist of commissioned, warrant and 
enlisted personnel called, ordered, appointed or enlisted therein by the 
Governor under the provisions of Article 5 of this Chapter and shall be 
organized, governed, armed, equipped and have such duties and responsibili- 
ties as hereinafter provided. (1963, c. 1016, s. 2; 1975, c. 604, s. 2.) 


§ 127A-6. Organized militia; historic military commands. 


Historic military commands are those historic groups which remain active 
by meeting at least once a month and which follow military procedures. Only 
such groups as may be designated by the Governor shall fall within this branch 
of the militia. Any maximum age limits prescribed by this Chapter shall not be 
applicable to members of historic military commands. (1957, c. 10438, s. 2; 1967, 
(asec eG WAs estes Se 8)) 


§ 127A-7. Composition of unorganized militia. 


The unorganized militia shall consist of all other able-bodied citizens of the 
State and of the United States and such other able-bodied persons who have or 
shall declare their intention to become citizens of the United States, who shall 
be at least 17 years of age, except those who have been convicted of a felony or 
discharged from any component of the military under other than honorable 
conditions. (1917,-c. 200;'s:'4; C.S., s: 6794; 1949, ce 11380, 5:1; 1963, c/1016, s: 
22 OTS, C6040 St -221-983 Jenod4~ seb.) 


§ 127A-8. Exemptions from duty with the militia. 


The officers, judicial and executive, of the government of the United States 
and the State of North Carolina, persons in the military or naval service of the 
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United States, customhouse clerks, persons employed by the United States in 
the transmission of mail, artificers and personnel employed in the armories, 
arsenals and navy yards of the United States, pilots, mariners actually 
employed in the sea service of any citizen or merchant within the United 
States shall be exempt from duty with the militia without regard to age, and 
all persons who, because of religious beliefs, shall claim exemption from duty 
with the militia, if the conscientious holding of such belief by such person shall 
be established under such regulations as are or may be prescribed for 
exemption from service with the armed forces of the United States, shall be 
exempted from militia service in a combatant capacity; but no person so 
exempted shall be exempt from militia service in any capacity that shall be 
declared noncombatant for the armed forces of the United States. (1917, c. 200, 
Boos c.-O (90:19 (Ds. CuO04.-35 2.) 


§ 127A-9. Number of troops authorized. 


In time of peace the State shall maintain only such troops as may be 
authorized by the President of the United States; but nothing contained in this 
Chapter shall be construed as limiting the rights of the State in the use of the 
national guard or the State defense militia or both within its borders in time 
of peace. Nothing contained in this Chapter shall prevent the organization and 
maintenance of State police or constabulary. (1917, c. 200, s. 8; C.S., s. 6797; 
PO mee loib..s. 2, 1975, Cc. 604, s. 2.) 


§ 127A-10. Corps entitled to retain privileges. 


Any corps of artillery, cavalry, or infantry existing in the State on the 
passage of the act of Congress of May 8, 1792, which by the laws, customs, or 
usages of the State has been in continuous existence since the passage of such 
act, under its provisions and under the provisions of section 232 and sections 
1625 to 1660, both inclusive, of Title 16 of the revised statutes of 1873 and the 
act of Congress of January 21, 1903, relating to the militia, shall be allowed to 
retain its ancient privileges, subject, nevertheless, to all duties required by law 
of the militia; but such organizations may be a part of the national guard, and 
entitled to all the privileges of this Chapter, and shall conform in all respects 
to the organization, discipline, and training of the national guard in time of 
war. For purposes of training and when on active duty in the service of the 
United States they may be assigned to higher units, as the President may 
direct, and shall be subject to the orders of officers under whom they shall be 
serving, (1191/7, c. 200, s..87; C.S.,.s.. 6798; 1975, c. 604, s. 2.) 


§§ 127A-11 through 127A-15: Reserved for future codification pur- 


poses. 


ARTICLE 2. 


General Administrative Officers. 


§ 127A-16. Governor as commander in chief. 


(a) The Governor shall be commander in chief of the militia and shall have 
power to call out the militia to execute the laws, secure the safety of persons 
and property, suppress riots or insurrections, repel invasions and provide 
disaster relief. 
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(b) The Governor shall have the additional power, subject to the availability 
of funding, to place individuals, units, or parts of units of the North Carolina 
National Guard in a State Active Duty status to assist with the planning, 
support, and execution of activities connected with the swearing in and 
installation of the Governor and other members of the Council of State. (1917, 
GV 200 MSN 11s CiSiese6799s91 OV se cr G04 m2 11999-44056) 


§ 127A-17. Commander in chief to prescribe regulations. 


The commander in chief shall have the power and it shall be his duty from 
time to time to issue such orders and to prescribe such regulations relating to 
the organized and unorganized militia as will cause the same at all times to 
conform to the federal requirements of the United States government relating 
thereto. (1917 ,.c, 200, s. 36; €.S., s. 6800; 1963<c, 1016s) 2: 1975, c; 6044am2e 


§ 127A-17.1. Confidentiality of national guard records. 


Notwithstanding any provision of Chapter 143B, no records of the nationai 
guard in the Department of Crime Control and Public Safety shall be disclosed 
or used for any purpose except for official purposes, and no records shall be 
disclosed, destroyed or used in any manner which is in violation of any existing 
federal law or regulation. Nothing in this Chapter shall convert records which 
are the property of the federal government into State property. (1977, c. 70, s. 
3.) 


§ 127A-18. Personal staff of Governor. 


The Governor may detail not more than 10 active national guard members 
and two active naval militia members who shall in addition to their regular 
duties, perform the duties of aides-de-camp on the personal staff of the 
Govermor.(lolg. ic. 2000s el 216 55.8 0504: 1959) ca2d 8 Se leel9 (5 nGe Oe ae ae 


§ 127A-19. Adjutant General. 


The military head of the militia shall be the Adjutant General who shall hold 
the rank of major general. The Adjutant General shall be appointed by the 
Governor in his capacity as commander in chief of the militia, in consultation 
with the Secretary of Crime Control and Public Safety, and shall serve at the 
pleasure of the Governor. No person shall be appointed as Adjutant General 
who has less than five years’ commissioned service in an active status in any 
component of the armed forces of the United States. The Adjutant General, 
while holding such office, may be a member of the active national guard or 
naval militia. 

Subject to the approval of the Governor and in consultation with the 
Secretary, Department of Crime Control and Public Safety, the Adjutant 
General may appoint a deputy adjutant general for Army National Guard, an 
assistant adjutant general for Army National Guard, and an assistant adju- 
tant general for Air National Guard, each of whom may hold the rank of 
brigadier general and who shall serve at the pleasure of the Governor. The 
Adjutant General may also employ such staff members and other personnel as 
may be authorized by the Secretary and funded. (1917, c. 200, s. 14; C.S., s. 
G302.1925,.¢p4-q1 9390 Tela. L949 cu 275. 1950 meme ls some ten 3 Cag aes 
Oo per C004 rs pL TCs One a el Oe CnAo Loe OO  Cae ee eel ee ecm 
Sau 
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Effect of Amendments. — Session Laws general for Army National Guard shall also 
2005-314, s. 1, effective August 25, 2005, de- serve in the military position of Brigadier Gen- 
leted the former second sentence of the second eral — Line, Deputy, State Area Command 
paragraph, which read: “The assistant adjutant (STARC) Commander.” 


§ 127A-20. Administrative and operational relationships 
of the Adjutant General. 


In all administrative and operational matters affecting the militia while 
under State control, the Adjutant General shall be responsible to and subject 
to the direction and supervision of the Secretary of Crime Control and Public 
paren, O73, Cc. 620 M809: 31975! ic..604)"s. 2:21 9777, ce 70,.s152)) 


§ 127A-21. United States property and fiscal officer. 


(a) The Governor of the State, in consultation with the Secretary of Crime 
Control and Public Safety, shall appoint, designate, or detail, subject to the 
approval of the Secretary of the Army and the Secretary of the Air Force, a 
qualified commissioned officer of the North Carolina national guard who is also 
a commissioned officer of the army national guard of the United States or the 
air national guard of the United States, as the case may be, to be the United 
States property and fiscal officer for North Carolina. If the officer is not on 
active duty, the President may order him to active duty, with his consent, to 
serve as a property and fiscal officer. 

(b) The status of the United States property and fiscal officer is that of a 
reserve commissioned officer of the army or air force, as appropriate, on 
extended active duty and detailed for duty with the National Guard Bureau for 
administrative purposes. In his capacity as United States property and fiscal 
officer, he will function under the direction of and cooperate fully with the State 
Adjutant General. 

(c) The assumption and performance of duties and responsibilities, pay and 
allowances, and other personnel actions to include retention and retirement of 
an officer appointed and serving as the United States property and fiscal officer 
will be governed by regulations promulgated by the National Guard Bureau or 
pursuant to regulations promulgated by the secretary of the appropriate 
Semvicemurom ac, O04 45. .2:.19%7; GC. 10.s, 2.) 


§ 127A-22. North Carolina property and fiscal officer. 


(a) Upon full mobilization of the North Carolina national guard into federal 
service to the extent that the functions of a United States property and fiscal 
officer no longer exist or are authorized under federal statutes, the Governor of 
the State, in consultation with the Secretary of Crime Control and Public 
Safety, may appoint, designate or detail a qualified individual to serve at the 
pleasure of the Governor as the North Carolina property and fiscal officer for 
any composition of a nonfederally recognized State national guard or State 
defense militia organized under the provisions of G.S. 127A-1 et seq. 

(b) In consideration of his services for the responsibility, care, utilization, 
and issue of State or federal facilities and property, under the jurisdiction of 
the State of North Carolina, the North Carolina property and fiscal officer shall 
receive from the State such salary as the Governor may authorize to be just 
and proper; the salary to constitute a charge upon appropriations made to the 
Department of Crime Control and Public Safety. 

(c) The property and fiscal officer for North Carolina shall be an employee of 
the Department of Crime Control and Public Safety. He shall be required to 
give good and sufficient bond to the State, the amount thereof to be determined 
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by the Governor, for the faithful performance of his duties and for the 
safekeeping and proper distribution of such funds and property entrusted to 
his care. He shall receipt for and account for all funds and property allotted to 
his custody from the appropriation for military purposes by State and federal 
agencies, and shall make such returns and reports through the Secretary of 
Crime Control and Public Safety concerning same as may be required by the 
Governor or State laws. (1917, c. 200, ss. 24, 25; C.S., ss. 6804, 6805; 1929, c. 
B17.8: de 195tac, IoGee.e) 1965, c. LOlGNs: 25 197s rc 020s. 9: lov orcaaee 
3.) 2A197 7 Gy (0ASa2e) 


§ 127A-23. Commissions for commandants and officers at 
qualified educational institutions. 


The Governor of North Carolina is authorized to appoint and commission, as 
staff officers of the North Carolina unorganized militia, the officers of any 
university, college, academy or other educational institution which qualifies as 
herein provided. Any university, college, academy or other educational insti- 
tution shall be qualified under this section when such institution has been 
regularly incorporated under and by virtue of the laws of North Carolina; the 
institution, as a part of its courses of study, regularly teaches military science 
and tactics; the Department of Defense at Washington, D.C., has detailed an 
officer of the armed forces as professor or assistant professor of military science 
and tactics; the institution has been designated as qualified by the secretary of 
the appropriate service and has been made a unit of the Senior or Junior 
Reserve Officers’ Training Corps, or the institution, not having a unit of the 
Reserve Officers’ Training Corps, has been approved and authorized by the 
Secretary of Defense to participate in the National Defense Cadet Corps 
Training Program or other military training programs under Title 10, United 
States Code, sections 3540 and 4651. 

Any qualified institution desiring the appointment of officers in the North 
Carolina unorganized militia shall make application to the Governor setting 
forth all requisite facts as to its qualifications, the names of the persons to be 
commissioned, the rank desired for each, and the person’s position at the 
institution. The application shall be signed by the chancellor, president, 
superintendent or other presiding official, under the seal of the institution. 
Upon receipt of the application, the Governor may appoint and commission the 
officers of such qualified institution as follows: the chancellor, president, 
superintendent or other presiding official, as colonel; the vice-president, 
principal or other officer second in authority, as major; the professors and 
members of the faculty, as captains. The persons so commissioned shall have 
no connection with the national guard or other military forces of the State, nor 
shall they exercise any military authority other than in the discharge of their 
duties at their respective institutions. The commissions issued under this 
section may be terminated at the will of the Governor. (1919, c. 265, ss. 1, 2, 3; 
oes s. 6812:01929 ;cuGlys. tt 1963c) 1095, 1973? craTGhs<128: 19 fo eer ceae 
sia. 


8§ 127A-24 through 127A-28: Reserved for future codification pur- 


poses. 


ARTICLE 3. 
National Guard. 


§ 127A-29. National guard. 


The national guard class of the four classes of the organized militia as 
established under G.S. 127A-2 is hereby designated the North Carolina 
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national guard. Those elements of the North Carolina national guard which 
receive federal recognition by the United States government shall hold a dual 
status both as State troops and as a reserve component of the armed forces of 
the United States. In its federal status, the North Carolina national guard 
shall be subject to federal laws and regulations pertaining thereto. The 
Adjutant General shall insure compliance with such federal laws and regula- 
tions and with all State laws and orders of the Governor not inconsistent with 
those federal laws and regulations. (1975, c. 604, s. 2.) 


Cross References. — As to transfer of the ment of Crime Control and Public Safety, see 
North Carolina National Guard to the Depart- G.S. 143B-475. 


§ 127A-30. Organization of national guard units. 


Except as otherwise specifically provided by the laws of the United States, 
the organization of the national guard, including the composition of all units 
thereof, shall be the same as that which is or may hereafter be prescribed for 
the regular army or air force subject in time of peace to such general exceptions 
as may be authorized by the Secretary of Defense. (1917, c. 200, s. 7; C.S., s. 
6808;°1959,'c. 218,'s. 4; 1975, c: 604, s. 2.) 


§ 127A-31. Location of units. 


The Governor shall determine and fix the location of the units and head- 
quarters of the national guard within the State; but no organization of the 
national guard, members of which shall be entitled to and shall have received 
compensation under the provisions of the act of Congress approved June 3, 
1916, as amended, shall be disbanded without the consent of the President, nor 
without such consent shall the commissioned or enlisted strength of any such 
organization be reduced below the minimum that is now or shall be hereafter 
prescribed therefor by the President. (1917, c. 200, s. 9; C.S., s. 6809; 1921, c. 
Wace eto vonc. 604s, 2.) 


§ 127A-32. Officers appointed and commissioned; oath of 
office. 


All officers of the national guard shall be appointed and commissioned by the 
Governor as follows, viz.: 

(1) Except as otherwise specifically provided by the laws of the United 
States, the qualifications for appointment as an officer in the national 
guard shall be the same as those prescribed for the regular establish- 
ment, subject to such general exceptions as may be authorized by the 
Secretary of Defense. 

(2) Candidates for such appointment shall make written application 
therefor on such forms as may be prescribed by the secretary of the 
appropriate service, to the Adjutant General, State of North Carolina, 
through command channels for comment by endorsements thereon. 

(3) No person shall hereafter be appointed an officer of the national guard 
unless he has established to the satisfaction of a board of officers his 
physical, moral, and professional qualifications to perform the duties 
of the grade and position for which examined, subject to such general 
exceptions as may be authorized by the Secretary of Defense. The 
board shall consist of three or more commissioned officers of the 
appropriate service, appointed under such regulations as may be 
promulgated by the secretary of the appropriate service. 

(4) Candidates appointed as officers of the national guard shall take and 
subscribe to the following oath of office: 
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“T, (First Name — Middle Name — Last Name), do solemnly swear 
that I will support and defend the Constitution of the United States 
and the Constitution of the State of North Carolina against all 
enemies, foreign and domestic; that I will bear true faith and 
allegiance to the same; that I will obey orders of the President of the 
United States and of the Governor of the State of North Carolina; that 
I make this obligation freely, without any mental reservation or 
purpose of evasion, and that I will well and faithfully discharge the 
duties of the office of (Grade) (Branch) in the National Guard of the 
State of North Carolina upon which I am about to enter, so help me 
Gods (9 /.c, 200 "ebro. st 0G hl O72 Iec a2 Oreo elo acm 
S197) C020 549 19107 G OU4es. 2.) 


§ 127A-33. Promotion of officers by seniority and in accor- 
dance with regulations. 


The promotion of all officers shall be by seniority as far as the same is 
practicable and to the best interest of the service within the organization, and 
in accordance with regulations promulgated by the secretary of the appropri- 
ave service. 1917, c¢ 2007s. li C25 Ss, 6814. 1971. 120 Set 9590 ee eee 
(RSS CASO) 


§ 127A-34. Relative rank among officers of same grade. 


Officers of the North Carolina national guard in the same grade rank among 
themselves according to the date of rank established by regulations promul- 
gated by the secretary of the appropriate service and the Adjutant General of 
the State of North Carolina. (1917, c. 200; s. 19; CiS:, s. 6816; 1921) 120k 
D} 1927, co 227, 8. 121959), © 2185s. 8 106 lic. 192)sP2519634c) L001 GHG eho mam 
Cc, 004 S25) 


§ 127A-35. Elimination and disposition of officers; effi- 
ciency board; transfer to inactive status. 


(a) Whenever the efficiency or general fitness, including physical fitness, of 
a national guard officer is in question, the Adjutant General, State of North 
Carolina, may order him to appear before an efficiency board to determine 
whether or not the appointment of the officer should be withdrawn. The 
efficiency board will be composed of not less than three commissioned officers, 
all senior in rank to the officer undergoing investigation. A member of the 
board serving in a legal or medical advisory capacity may be junior to any 
person, other than a judge advocate, law specialist, or medical officer being 
considered. The findings of an efficiency board are not final until reviewed and 
approved by the Secretary of the Department of Crime Control and Public 
Safety and the Governor of the State of North Carolina. 

(b) Commissions of officers of the national guard may be vacated upon 
resignation, absence without leave for 30 days, pursuant to sentence of a court 
martial, or pursuant to regulations promulgated by the secretary of the 
appropriate service. 

(c) Officers of the national guard may, upon their own request, be trans- 
ferred to the inactive national guard, subject to such exceptions as may be 
authorized by the Adjutant General, State of North Carolina, or the Secretary 
of Defense. (1917, c. 200, s. 28; C.S., s. 6818; 1959, c. 218, s. 9; 1975, c. 604, s. 
op mS WET EA TOR: AOR ER) 
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§ 127A-36. Retirement of officers. 


Retirement of officers shall be regulated so as to conform to federal laws and 
regulations of the United States relating to retirement of national guard 
pinicersa GO liigcs 2004s. 298 C= 5,.6819819494c) L302 21975, 16n6044 55 2.) 


§ 127A-37. Enlistments in national guard; oath of enlist- 
ment. 


(a) Enlistments in the national guard shall be for such periods and subject 
to such qualifications as prescribed by the secretary of the appropriate service. 

(b) Enlisted men shall not be recognized as members of the national guard 
until they shall have subscribed to the following oath of enlistment: 

“I do hereby acknowledge to have voluntarily enlisted this ______day of 
See Pemenberyterst , in the (Army) (Air) National Guard of the se of 
North Carolina and as a Reserve of the (Army) (Air Force) with membership in 
the (Army National Guard of the United States) (Air National Guard of the 
United States) for a period of (Years — Months — Days) under the conditions 
prescribed by law, unless sooner discharged by proper authority. 

“I, (First Name — Middle Name — Last Name), do solemnly swear (or 
affirm) that I will support and defend the Constitution of the United States and 
of the State of North Carolina against all enemies, foreign and domestic; that 
I will bear true faith and allegiance to them; and that I will obey the orders of 
the President of the United States and the Governor of North Carolina and the 
orders of the officers appointed over me, according to law, regulations, and the 
Uniform Code of Military Justice, so help me God.” (1917, c. 200, s. 30; C.S., s. 
ero eC) 6, O20 7. C. lo09 Se Os 909, Cc, 2a. s. 10.197 5c, 604. si42: 
1999, c. 456, s. 59.) 


CASE NOTES 


Enlisted Man Within Workers’ Compen- 
sation Act. — A private who has enlisted in the 
North Carolina national guard and taken the 
prescribed oath is an employee of the State 


arising out of and in the course of the perfor- 
mance of his duties as an enlisted man he is 
entitled to the compensation prescribed by the 
statute. Baker v. State, 200 N.C. 232, 156 S.E. 


within the meaning of the Workers’ Compensa- 
tion Act, and where he has sustained an injury 


917 (1931). See § 97-2(2). 


§ 127A-38. Discharge of enlisted personnel. 


(a) Enlisted personnel discharged from service in the national guard shall 
receive a discharge in writing in such form and with such classification as is or 
shall be prescribed under regulations promulgated by the appropriate service. 

(b) Discharges may be given prior to the expiration of terms of enlistment 
under such regulations as may be prescribed by the Adjutant General, State of 
North Carolina, or pursuant to regulations promulgated by the secretary of the 
mpLopiiate service: (1916 .c. 200s 32: C.5..8.0022;, 1959. .c. 218, Ss; 12,1975, 
Grou ss.) 


§ 127A-39. Membership continued in the national guard. 


When called or ordered into federal service and discharged therefrom, 
members shall continue their membership in the national guard until the 
expiration of their enlistment or appointment, unless sooner terminated by 
mraperauthority: (192) ser k20 i su81C.S.¢6296822(a)7 1959 vem 2s isl 31975: 
@0604) 533129) 
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§ 127A-40. Pensions for the members of the North Caro- 
lina national guard. 


(a) Every member and former member of the North Carolina national guard 
who meets the requirements hereinafter set forth shall receive, commencing at 
age 60, a pension of seventy-five dollars ($75.00) per month for 20 years’ 
creditable military service with an additional seven dollars and fifty cents 
($7.50) per month for each additional year of such service; provided, however, 
that the total pension shall not exceed one hundred fifty dollars ($150.00) per 
month. The requirements for such pension are that each member shall: 

(1) Have served and qualified for at least 20 years’ creditable military 
service, including national guard, reserve and active duty, under the 
same requirement specified for entitlement to retired pay for 
nonregular service under Chapter 67, Title 10, United States Code. 

(2) Have at least 15 years of the aforementioned service as a member of 
the North Carolina national guard. 

(3) Have received an honorable discharge from the North Carolina na- 
tional guard. 

(b) Payment to a retired member of the North Carolina national guard 
under the provisions of this section will cease at the death of the individual and 
no payment will be made to beneficiaries or to the decedent’s estate. 

(c) No individual receiving retired pay as a result of length of service, age or 
physical disability retirement from any of the regular components of the armed 
forces of the United States will be eligible for benefits under this section. 

(d) Nothing contained in this section shall preclude or in any way affect the 
benefits that an individual may be entitled to from State, federal or private 
retirement systems. 

(e) Repealed by Session Laws 1989, c. 792, s. 2.3. 

(f) The Secretary of Crime Control and Public Safety shall determine the 
eligibility of guard members for the benefits herein provided and shall certify 
those eligible to the State Treasurer. In addition, the Department of Crime 
Control and Public Safety shall, on and after July 1, 1988, provide the 
Department of State Treasurer with an annual census population, by age and 
the number of years of creditable service, for all former members of the 
National Guard in receipt of a pension as well as for all active members of the 
National Guard who are not in receipt of a pension and who have seven and 
more years of creditable service. The Department of Crime Control and Public 
Safety shall also provide the State Treasurer a census population of all former 
members of the National Guard who are not in receipt of a pension and who 
have 15 and more years of creditable service. The Department of State 
Treasurer shall make pension payments to those persons certified from the 
North Carolina National Guard Pension Fund, which shall include general 
fund appropriations made to and transferred from the Department of Crime 
Control and Public Safety. The Department of State Treasurer shall have 
performed an annual actuarial valuation of the fund and shall have the 
financial responsibility for maintaining the fund on a generally accepted 
actuarial basis. The Department of Crime Control and Public Safety shall 
provide the Department of State Treasurer with whatever assistance is 
required by the State Treasurer in carrying out his financial responsibilities. 

(g) The provisions of this section shall apply to any member or former 
member of the North Carolina national guard who is qualified for the above 
retirements with eligibility of such person commencing at age 60 or July 1, 
1974, whichever is the later date. 

(h) If, for any reason, the North Carolina National Guard Pension Fund 
shall be insufficient to pay in full any pension benefits, or other charges, then 
all benefits or payments shall be reduced pro rata, for as long as the deficiency 
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in amount exists. No claim shall accrue with respect to any amount by which 
a pension or benefit payment shall have been reduced. 

(h1) Any member or former member of the North Carolina national guard 
who is qualified for benefits under this section and who is a member of a 
domiciled employees’ or retirees’ association that has at least 2,000 members, 
the majority of whom are active or retired employees of the State or public 
school employees, may authorize, in writing, the periodic deduction from the 
member’s retirement benefits a designated lump sum to be paid to the 
employees’ or retirees’ association. The authorization shall remain in effect 
until revoked by the member. A plan of deductions pursuant to this subsection 
shall become void if the employees’ or retirees’ association engages in collective 
bargaining with the State, any political subdivision of the State, or any local 
school administrative unit. 

(i) Pensions for members of the North Carolina National Guard shall be 
subject to future legislative change or revision. (19738, c. 625, s. 1; c. 1241, ss. 
ie me og owciO04 1s. 21 O ac Oye02; 19795c..870; 1983irc: 761 css; 250; 2515 
P98 99e12/92-cs.12:3:-2002-126)'86.4(¢); 2005-276, 's.029.27,) 


Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 


2005-276, s. 29.27, effective July 1, 2005, sub- 
stituted “seventy-five dollars ($75.00)” for “fifty 
dollars ($50.00)” and “seven dollars and fifty 
cents ($7.50)” for “five dollars ($5.00)” and “one 
hundred fifty dollars ($150.00) for “one hun- 
dred dollars ($100.00)” in the introductory 
paragraph of subsection (a). 


OPINIONS OF ATTORNEY GENERAL 


Prerequisites to Receipt of Pension. —A 
member of the North Carolina National Guard 
may receive the pension authorized by this 
section only after he meets the statutory age 
and length of service requirements and sepa- 


rates from the Guard with an honorable dis- 
charge. See opinion of Attorney General to Mr. 
Robert A. Melott, Deputy Secretary, Depart- 
ment of Crime Control and Public Safety, 52 
N.C.A.G. 118 (1983). 


§ 127A-41. Uniforms, arms and equipment. 


The national guard shall, as far as practicable, be uniformed, armed and 
equipped with the same type of uniforms, arms and equipment as is or shall be 
provided for the appropriate regular service. (1917, c. 200, s. 37; C.S., s. 6824; 
PO meer 51 U1 O4C, 604,.8. 2.) 


§ 127A-41.1. Stay of legal and court proceedings because 
of State military service. 


At any stage of any legal proceeding in any court in which a person called 
into service of the State by the Governor is involved, either as plaintiff or 
defendant, during the period of service or within 60 days after the conclusion 
of the period of active service, all actions and proceedings: 

(1) May be stayed by the court on its own motion; or 

(2) Shall be stayed on application by the member or by a person acting on 
behalf of the member, unless, in the opinion of the court, the ability of 
the plaintiff to prosecute the action or the defendant to conduct his 
defense is not materially affected by reason of the military service. 
(1997-153, s- 5:) 
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§ 127A-42. Distinguished Service Medal by Governor of 
North Carolina. 


There is hereby created the North Carolina Distinguished Service Medal 
which shall be of appropriate design, and a ribbon, together with a rosette or 
other device to be worn in lieu thereof. This medal and appurtenances thereto 
shall be of a design approved by the Governor. Upon the recommendation of the 
Secretary of Crime Control and Public Safety and a board consisting of the 
Adjutant General and all other general officers and officers assigned to 
authorized general-officer-grade vacancies, North Carolina national guard, the 
Governor is authorized to present such medal to any member or former 
member of the armed forces discharged under honorable conditions, who has 
distinguished himself by exceptionally meritorious conduct in the performance 
of outstanding service to the North Carolina national guard. The Governor, on 
his own authority, may award such medal to the Secretary of Crime Control 
and Public Safety, the Adjutant General, or any other active or inactive general 
officer of the armed forces, who has distinguished himself by especially 
meritorious conduct in the performance of his duties. (1955, c. 255, s. 2; 1963, 
ColLOLOMs 21973 Cn 4 e197 5 CRG04. Sa2 SO iineaZa mise Is) 


§ 127A-438. North Carolina National Guard Meritorious 
Service Medal. 


There is hereby created the North Carolina National Guard Meritorious 
Service Medal which shall be of appropriate design, and a ribbon, together 
with a rosette or other device to be worn in lieu thereof. This medal and 
appurtenances thereto shall be of a design approved by the Governor or his 
designated representative. The Governor or his designated representative is 
authorized to award this medal upon the recommendation of the Secretary of 
Crime Control and Public Safety in consultation with the Adjutant General 
and a board of officers appointed by the Adjutant General. Any member or 
former member of the armed forces discharged under honorable conditions, 
who has distinguished himself by heroism, meritorious achievement, or 
meritorious service to the North Carolina national guard, is eligible for this 
award. The Governor, on his own authority, may award such medal to the 
Secretary of Crime Control and Public Safety, the Adjutant General or any 
other active or inactive general officer of the armed forces who has distin- 
guished himself by heroism, meritorious achievement, or meritorious service 
to the North Carolina national guard. The required heroism, achievement, or 
service, while of a lesser degree than that required for awarding of the North 
Carolina Distinguished Service Medal, must nevertheless be accomplished 
With distinction. (197 5..c. J660sel 21975, CC OUdes. 2a O aco oma) 


§ 127A-44. North Carolina National Guard Commendation 
Medal. 


There is hereby created the North Carolina National Guard Commendation 
Medal which shall be of appropriate design, and a ribbon, together with a 
rosette or other device to be worn in lieu thereof. This medal and appurte- 
nances thereto shall be of a design approved by the Governor or his designated 
representative. The Adjutant General of North Carolina or his designated 
representative, who shall not be below the rank of colonel (O-6), may award 
this medal. Any member or former member of the armed forces discharged 
under honorable conditions, who distinguishes himself by his example or the 
performance of a specific act in behalf of the North Carolina National Guard, 
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is eligible for this award. (1975, c. 604, s. 2; 1977, c. 230, s. 3; 1991, c. 367, s. 
ay) 


§ 127A-44.1. North Carolina National Guard Achievement 
Medal. 


There is hereby created the North Carolina National Guard Achievement 
Medal which shall be of appropriate design, and a ribbon, together with a 
rosette or other device to be worn in lieu thereof. This medal and appurte- 
nances thereto shall be of a design approved by the Governor or his designated 
representative. The Adjutant General of North Carolina or his designated 
representative, who shall not be below the rank of lieutenant colonel (O-5), 
may award this medal. Any member or former member of the armed forces 
discharged under honorable conditions, who distinguishes himself by his 
example or the performance of a specific act in behalf of the North Carolina 
National Guard, is eligible for this award. (1991, c. 367, s. 3.) 


§ 127A-45. North Carolina National Guard State Active 
Duty Award. 


There is hereby created the North Carolina National Guard State Active 
Duty Award which shall be a ribbon of appropriate design. This ribbon and 
appurtenances thereto shall be of a design approved by the Governor or his 
designated representative. The Adjutant General of North Carolina may 
present this ribbon to members of the North Carolina National Guard who, by 
order of the Governor, satisfactorily serve a tour of State active duty. To be 
worthy of this award, the nature of the tour of State active duty must have 
been a distinct and notable service to the State or to a community, as 
determined by the Adjutant General of North Carolina. On or after July 1, 
1991, this award may also be presented to active guard personnel and reserve 
personnel who satisfactorily participate in tours of State active duty. (1978, c. 
OGONS SZ aldo, c.604,s, 2: .1991..¢, 367, s. 1.) 


§ 127A-45.1. North Carolina National Guard Governor’s 
Unit Citation. 


There is hereby created the North Carolina National Guard Governor’s Unit 
Citation which shall be a streamer, a unit emblem, and a certificate, all of 
appropriate design as approved by the Governor or his designated represen- 
tative. The Governor or his designated representative is authorized to present 
such unit citation, upon recommendation of the Adjutant General, subject to 
the approval of the Secretary, to any unit of North Carolina national guard 
distinguishing itself by extraordinary heroism or meritorious service while in 
a State active duty status. The unit must display such gallantry, determina- 
tion, and esprit de corps in accomplishing its mission under conditions which 
set it apart and above other units. (1977, c. 229, s. 1.) 


§ 127A-45.2. North Carolina National Guard Meritorious 
Unit Citation. 


There is hereby created the North Carolina National Guard Meritorious 
Unit Citation which shall be a streamer, a unit emblem, and a certificate, all 
of appropriate design as approved by the Governor or his designated repre- 
sentative. The Adjutant General is authorized to present such citation to any 
unit of the North Carolina national guard distinguishing itself through 
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heroism or meritorious service to the State of North Carolina. The required 
heroism or meritorious service, while of a lesser degree than that required for 
the award of the North Carolina National Guard Governor’s Unit Citation, 
must nevertheless have been accomplished with distinction. (1977, c. 229, s. 2.) 


§ 127A-45.2A. North Carolina National Guard Outstand- 
ing Unit Award. 


There is hereby created the North Carolina National Guard Outstanding 
Unit Award which shall be a streamer, a unit emblem, and a certificate, all of 
appropriate design as approved by the Governor or his designated represen- 
tative. The Adjutant General may present this citation to any unit of the North 
Carolina National Guard distinguishing itself through meritorious achieve- 
ment or service to the State of North Carolina. The required meritorious 
service, while of a lesser degree than that required for the award of the North 
Carolina National Guard Meritorious Unit Citation, must nevertheless have 
been accomplished with distinction. (1991, c. 367, s. 4.) 


§ 127A-45.3. North Carolina National Guard Distin- 
guished Civilian Service Medal. 


There is hereby created the North Carolina National Guard Distinguished 
Civilian Service Medal which shall be of appropriate design, rosette or other 
device to be worn in lieu thereof, and citation certificate, of a design approved 
by the Governor or his designated representative. The Governor or his 
designated representative is authorized to award this medal upon the recom- 
mendation of the Adjutant General of North Carolina and a board of officers 
and noncommissioned officers appointed by the Adjutant General, to United 
States citizens and governmental officials at the policy development level who 
render distinguished service to the North Carolina national guard. (1977, c. 
796.) 


§ 127A-45.4. North Carolina National Guard Outstanding 
Civilian Service Medal. 


There is hereby created the North Carolina National Guard Outstanding 
Civilian Service Medal which shall be of appropriate design, rosette or other 
device to be worn in lieu thereof, and citation certificate, of a design approved 
by the Governor or his designated representative. The Adjutant General of 
North Carolina is authorized to award this medal upon the recommendation of 
a board of officers and noncommissioned officers, appointed by the Adjutant 
General, to United States citizens and governmental officials who render 
outstanding service to the North Carolina national guard. (1977, c. 796.) 


§ 127A-45.5. North Carolina National Guard Meritorious 
Civilian Service Award. 


There is hereby created the North Carolina National Guard Meritorious 
Civilian Service Award which shall consist of a certificate of a design approved 
by the Governor or his designated representative. The Adjutant General of 
North Carolina or a designated representative, who shall not be below the 
grade of general officer, is authorized to confer this award. This award may be 
granted to individuals, organizations, corporations, associations and other 
groups, making a substantial contribution to the North Carolina national 
guard. (1977, c. 796.) 
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§ 127A-45.5A. Other awards. 


The Adjutant General may, from time to time, create such other awards and 
medals to recognize meritorious service or outstanding achievement. The 
creation of such awards and medals shall be approved by the Governor. The 
Governor or his designee shall approve the design of such awards and medals. 
(991 f6N367;'s. 5.) 


§ 127A-46. Authority to wear medals, ribbons and other 
awards. 


The Adjutant General may prescribe those medals, ribbons and other 
awards and decorations which may be worn by members of the militia, not 
inconsistent with regulations of the respective armed services of the United 
Ptnvesulojo,.c, 344: 1959;.¢. 218, s. 16; 1967, c.563, s. 4; 1975, c. 604, s. 2.) 


§ 127A-47. Courts-martial for national guard. 


Courts-martial for organizations of the national guard not in the service of 
the United States shall be of three kinds, namely, general courts-martial, 
special courts-martial, and summary courts-martial. They shall be constituted, 
have cognizance of the same subjects, and possess like powers, except as to 
punishments, as similar courts provided for by the law and regulations 
governing the armed forces of the United States, and the proceedings of 
courts-martial of the national guard shall follow the forms and modes of 
procedure prescribed for such similar courts. (1917, c. 200, s. 55; C.S., s. 6825; 
1963, ¢1018, s. 1; 1975, c. 604, s. 2.) 


§ 127A-48. General courts-martial. 


General courts-martial of the national guard not in the service of the United 
States may be convened by orders of the Governor of the State, and such courts 
shall have the power to impose fines not exceeding two hundred dollars 
($200.00); sentence to forfeiture of pay and allowances; to a reprimand; to 
dismissal or dishonorable discharge from the service; to reduction of enlisted 
personnel to the ranks; or any two or more of such punishments may be 
combined in the sentences imposed by such courts. (1917, c. 200, s. 56; C.S., s. 
Bosal metcmloo as, (7 1905, c, LO1S.'s. 2: 1975, c, 604, Ss. 2.) 


§ 127A-49. Special courts-martial; appointments, power 
and authority. 


In the national guard, not in the service of the United States, special 
courts-martial may be appointed by: 

(1) The commander of a brigade, regiment, comparable or higher com- 
mand of the North Carolina army national guard; 

(2) The commander of a wing, group, separate squadron, comparable or 
higher command of the North Carolina air national guard; 

(3) The commander or officer in charge of any North Carolina national 
guard command when empowered by the Governor or the Adjutant 
General of North Carolina. 

Except as to commissioned officers, such courts-martial shall have the power 
and authority to try any person subject to military law for any crimes or 
offenses within the jurisdiction of a general military court. Such courts-martial 
shall have the same powers of punishment as general courts-martial except 
that fines imposed by such courts-martial shall not exceed one hundred dollars 
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($100.00), and such courts-martial shall not have the power of dismissal from 
the nationalieuard, (19 brre: 20062575 Cisse seG820 105 7c. 136) seo Gone 
LOTSs837 1973 We M23 975 en 604, se2)) 


§ 127A-50. Summary courts-martial. 


In the national guard, not in the service of the United States, summary 
courts-martial may be appointed by the commander of any company, battery, 
detachment, squadron, or any other federally recognized unit, either army or 
air. Such court shall consist of one officer, who shall have the power to 
administer oaths and try enlisted personnel of each respective command for 
breaches of discipline and violations of laws governing such organizations. 
Such courts shall also have the power to impose fines not exceeding twenty-five 
dollars ($25.00) for any single offense, may sentence to forfeiture of pay and 
allowances, or may sentence enlisted personnel to reduction in rank; but in the 
case of noncommissioned officers above the fourth enlisted grade, may not 
adjudge reduction except to the next inferior grade. There shall be no right to 
demand trial by special court-martial. (1917, c. 200, s. 58; C.S., s. 6828; 1957, 
Cul 36es) 921963. CLUS es. 4-107 oC O04 ca 2 wl 9S Oncol omc le) 


§ 127A-50.1. Military judges. 


The Adjutant General shall appoint military judges to preside over courts- 
martial of the National Guard not in federal service. Minimum requirements 
for appointment as a military judge shall be: 

(1) Licensed to practice law in this State or certified as a military judge by 
the Judge Advocate General of the Army, Air Force, Navy, or Marines; 

(2) Designation as a judge advocate by The Judge Advocate General of the 
Army, Navy, Air Force, or Marines; and 

(3) Membership in the North Carolina National Guard, the National 
Guard of another state, or the active or reserve components of any of 
the military services. (1987, c. 649, s. 1.) 


§ 127A-51. Nonjudicial punishment. 


Any commander of the national guard, not in the service of the United 
States, may, in addition to or in lieu of admonition or reprimand, impose 
nonjudicial punishment in like manner and to the extent prescribed by Article 
15 of the Uniform Code of Military Justice, Manual for Courts-Martial, United 
States, as shall be currently in use by the armed forces of the United States 
except that there shall be no right to demand trial by special court-martial. 
(VIS 73 136; 73-900 sLOsics 004464 2219856 ill oc crolos Seale) 


§ 127A-52. Jurisdiction of courts-martial. 


The jurisdiction of courts-martial of the national guard, not in the service of 
the United States, except as to punishments, shall be as prescribed by the 
Manual for Courts-Martial, United States, as shall be currently in use by the 
armed forces of the United States. Such courts-martial shall have jurisdiction 
to try accused persons for offenses committed while serving without the State 
and while going to and returning from such service without the State in like 
manner and to the same extent as while serving within the State. (1957, c. 136, 
Ss. 10107 oe 6047552 19S aNer oo. sae 


§ 127A-53. Manual for Courts-Martial. 


Trials and proceedings by all courts and boards shall be in accordance with 
the plans and procedures laid down in the Manual for Courts-Martial, United 
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States, as shall be currently in use by the armed forces of the United States, 
except as modified by this Chapter. (1917, c. 200, s. 64; C.S., s. 6831; 1957, c. 
doy seel4 01975, c (604) sx 2: 19838NeNel6,.s./3.) 


§ 127A-54. Sentences; where executed. 


All sentences to confinement imposed by any military court of this State 
shall be executed in such prisons as the court may designate. (1917, c. 200, s. 
Gwe ons. 0o52: 19/5.¢c, 6045.2.) 


§ 127A-55. Forms for courts-martial procedure. 


In the national guard, not in the service of the United States, forms for 
courts-martial procedure shall be substantially as those set forth in the 
Appendices, Manual for Courts-Martial, United States, as shall be currently in 
use by the armed forces of the United States. (1957, c. 136, s. 13; 1975, c. 604, 
Se2 19S3s-0.-3 16) ‘Ss, 4.) 


§ 127A-56. Powers of courts-martial. 


In the national guard, not in the service of the United States, presidents of 
courts-martial and summary court officers shall have power to issue warrants 
to arrest accused persons and to bring them before the court for trial whenever 
such persons shall have disobeyed an order in writing from the convening 
authority to appear before such court, a copy of the charge or charges having 
been delivered to the accused with such order, and to issue commitments in 
carrying out sentences of confinement, and to issue subpoenas and subpoenas 
duces tecum, and to enforce by attachment attendance of witnesses and the 
production of books, papers, records and other articles subject to a subpoena 
duces tecum, and to sentence for a refusal to be sworn or to answer as provided 
in actions before civil courts. He shall also have power to punish for contempt 
occurring in the presence of the court. 

In addition to the power to issue warrants set forth in the first paragraph of 
this section, the arrest and confinement of persons subject to this Chapter may 
be accomplished by the means and under the procedures set forth in Articles 9 
and 10 of the Uniform Code of Military Justice, Manual for Courts-Martial, 
United States, as shall be currently in use by the armed forces of the United 
Siates se) Sikerc, 200, 560)'C.5.,°5. 6830957 cs 136.5. 12; 1975c. 604.8. 2: 
Oem Os46;°0s) 


§ 127A-57. Execution of processes and sentences. 


All processes and sentences of any of the military courts of this State shall 
be executed by any sheriff, deputy sheriff, or police officer into whose hands the 
same may be placed for service or execution, and such officer shall make return 
thereof to the officer issuing or imposing the same. Such service or execution of 
process or sentence shall be made by such officer without tender or advance- 
ment of fee therefor; but all costs in such cases shall be paid from funds 
appropriated for military purposes. The actual necessary expenses of convey- 
ing a prisoner from one county in the State to another, when the same is 
authorized and directed by the Adjutant General of the State, shall be paid 
from the military funds of the State upon a warrant approved by the Adjutant 
Ceneral (1917. ci 200 %68G62" C:5..s5 6833) 1973, e8108,s/8021975; c) 604; s)2)) 


§ 127A-58. Sentence of confinement. 


All courts-martial of the national guard, not in the service of the United 
States, including summary courts, shall have power to sentence to confinement 
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in lieu of fines authorized to be imposed: Provided, that such sentences of 
confinement shall not exceed one day for each one dollar ($1.00) of fine 
authorized. (1917, c. 200, s.'595C.S.,(s.'6829341949; c@ 18130,'s.3;89505 ce Sat 
So ld O63 sce loas yo OG ov ceO04en. 2.) 


§ 1274-59. Commitments. 


When any sentence to fine or imprisonment shall be imposed by any military 
court of this State, it shall be the duty of the president of said court, or 
summary court officer, upon the approval of the findings and sentence of such 
court, to make out and sign a certificate entitling the case, giving the name of 
the accused, the date and place of trial, the date of approval of sentence, the 
amount of fine or manner, place, and duration of confinement, and deliver such 
certificate to the sheriff, or deputy sheriff, or police officer of the county 
wherein the sentence is to be executed; and it shall thereupon be the duty of 
such officer to carry said sentence into execution in the manner prescribed by 
law for the collection of fines or commitment to service of terms of imprison- 
ment in criminal cases determined in the courts of this State. (1917, c. 200, s. 
63) ©1ons. 0054519715. CLUS Suole 19 fon caO04s, 20) 


§ 127A-60. Sentence of dismissal. 


No sentence of dismissal from the service or dishonorable discharge, im- 
posed by a national guard court-martial not in the service of the United States, 
shall be executed until approved by the Governor. Any officer convicted by a 
general court-martial and dismissed from the service shall be forever disqual- 
ified from holding a commission in the militia. (1917, c. 200, s. 65; C.S., s. 6835; 
LO faomc 004 e5 07.) 


§ 127A-61. Disposition of fines. 


Fines imposed by courts-martial under this Chapter shall be disposed of as 
prescribed in Article IX, Sec. 7, of the Constitution of North Carolina. (1975, ec. 
604, s. 2.) 


§§ 127A-62 through 127A-66: Reserved for future codification pur- 


poses. 


ARTICLE 4. 
Naval Militia. 


§ 127A-67. Organization and equipment. 


The organization of the naval militia shall be units of convenient size, in 
each of which the number and rank of officers and the distribution of the total 
enlisted strength among the several ratings of petty officers and other enlisted 
personnel shall be such as are prescribed by the Secretary of the Navy, who 
may also prescribe the number of officers and the number of petty officers and 
other enlisted personnel required for the organization of such units into larger 
bodies for administrative and other purposes, and the arms and equipment of 
the naval militia shall be those which are now or may hereafter be prescribed 
oy the Secretary of the Navy. (1917, c. 200, s. 66; C.S., s. 6836; 1975, c. 604, s. 
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§ 127A-68. Officers appointed to naval militia. 


Officers of the United States navy and marine corps may, with the approval 
of the Secretary of the Navy, be appointed by the Governor and commissioned 
as officers of the naval militia. (1917, c. 200, s. 67; C.S., s. 6837; 1975, c. 604, 
BIV2)) 


§ 127A-69. Officers assigned to duty. 


Line officers of the naval militia may be for line duties only, for engineering 
duties only, or for aeronautic duties only. (1917, c. 200, s. 68; C.S., s. 6838; 1975, 
CnO04 Ss. 2!) 


§ 127A-70. Discipline in naval militia. 


The naval militia shall be subject to the system of discipline prescribed for 
the United States navy and marine corps, and the commanding officer of a 
naval militia battalion or brigade, or a naval militia officer in command of 
naval militia forces on shore or on any vessel of the navy loaned to the State, 
or on any vessel on which such forces are training, whether within or without 
the State, or wherever, either within or without the State, naval militia forces 
of the State shall be assembled pursuant to orders, shall have power without 
trial by courts-martial to impose upon members of the naval militia the 
punishments which the commanding officer of a vessel of the navy is autho- 
rized by law to impose. (1917, c. 200, s. 69; C.S., s. 6839; 1975, c. 604, s. 2.) 


§ 127A-71. Disbursing and accounting officer. 


The Governor shall appoint a disbursing officer, approved by and of such 
rank as may be prescribed by the Secretary of the Navy, to perform such duties 
as the Secretary of the Navy may prescribe. The Governor shall also appoint 
the above described disbursing officer, or such other officer of the pay corps of 
the naval militia as he may elect, as accounting officer for each battalion 
thereof, or at his option for each larger unit or combination of units of the same, 
who shall be responsible for the proper accounting for all public property 
issued to and for the use of such battalion or larger unit or combination of 
unitss(1917, 63200, s, 70; C:S.,'s. 6840; 1975, c. 604,.s..2.) 


§ 127A-72. Rendition of accounts. 


Accounting officers shall render accounts as prescribed by the Governor or by 
the Secretary of the Navy, and shall be required to give good and sufficient 
bond to the State and to the United States, in such sums as the Governor or the 
Secretary of the Navy may direct, and conditioned upon the faithful accounting 
for all public property and for the safekeeping of such part thereof as may be 
in the personal custody of such officer. Accounting officers may issue any or all 
such property to other officers or enlisted personnel of the naval militia under 
such rules and regulations as may be prescribed. (1917, c. 200, s. 71; C.S., s. 
6841; 11975, c. 604, s; 2.) 


§ 127A-73. Disbandment of naval militia. 


No part of the naval militia which is entitled to compensation under the 
provisions of an act of Congress approved August 29, 1916, shall be disbanded 
without the consent of the President. (1917, c. 200, s. 86; C.S., s. 6842; 1975, c. 
604, s. 2.) 
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§ 127A-74. Courts-martial for naval militia. 


Courts-martial for the naval militia, not in the service of the United States, 
shall be organized, have the same powers, functions and authorities, and 
follow the same procedures as courts-martial for the national guard as set forth 
in G.S. 127A-47 through 127A-61. (1975, c. 604, s. 2.) 


§§ 127A-75 through 127A-79: Reserved for future codification pur- 


poses. 


ARTICLE 5. 


State Defense Militia. 


§ 127A-80. Authority to organize and maintain State de- 
fense militia of North Carolina. 


(a) The Governor is authorized to organize such part of the unorganized 
militia as a State force for discipline and training, into companies, battalions, 
regiments, brigades or similar organizations, as may be deemed necessary for 
the defense of the State; to maintain, uniform and equip such military force 
within the appropriations available; to exercise discipline in the same manner 
as is now or may hereafter be provided by the laws of the State for the national 
guard. Such military force shall be subject to the call or the order of the 
Governor to execute the law and secure the safety of persons and property, 
suppress riots or insurrections, repel invasions or provide disaster relief, as 
may now or hereafter be provided by law for the national guard or for the State 
militia. 

(b) Such military force shall be designated as the “North Carolina State 
Defense Militia” and shall be composed of personnel of the unorganized militia 
as may volunteer for service therein or be drafted as provided by law. To be 
eligible for service in an enlisted status, a person must be at least 17 years of 
age. To be eligible for service as an officer, a person must be at least 18 years 
of age. The force and its personnel shall be additional to and distinct from the 
national guard organized under existing law. A person may not become a 
member of the defense militia established under this section, if a member of a 
reserve component of the armed forces. 

(c) The Governor is hereby authorized: to prescribe rules and regulations 
governing the appointment of officers, the enlistment of other personnel, the 
organization, administration, equipment, discipline and discharge of the 
personnel of such military force; to requisition from the Secretary of Defense 
such arms and equipment as may be in possession of and can be spared by the 
Department of Defense; and to furnish the facilities of available armories, 
equipment, State premises and property, for the purpose of drill and instruc- 
tion. 

(d) Such force shall not be called, ordered, or in any manner drafted, as 
such, into the military service of the United States, but no person shall by 
reason of membership therein, be exempt from military service under any 
federal law. 

(e) The Governor is hereby authorized to transfer to the benefit of the State 
defense militia any available and unexpended funds which he shall find 
necessary for its use from any appropriations to the national guard by the 
General Assembly, and for the same purpose to allot moneys from the 
Contingency and Emergency Fund with the concurrence of the Council of 
State. Upon disbandment of the State defense militia any moneys or balance to 
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the credit of any unit of this organization shall be paid into the State treasury 
for the benefit of the national guard, and all property, clothing, and equipment 
belonging to the State shall be transferred to the account of the national guard 
for disposition in accordance with the best interests of the State and as deemed 
advisable by the Governor. Upon disbandment of any unit of the State defense 
militia prior to the disbandment of the entire organization, the Governor is 
authorized to direct the transfer of any State property or balance of funds of 
the disbanded unit to any other unit, including any new unit or units organized 
to fill vacancies, or otherwise, as the Governor may direct. 

(f) The North Carolina State defense militia shall be subject to the military 
laws of the State not inconsistent with or contrary to the provisions contained 
in this Article with the following exceptions: 

The provisions of G.S. 127A-117, 127A-118, [and] 127A-139 as amended, 
shall not be applicable to the personnel and units of the State defense militia. 

(g) There shall be allowed annually to each unit or company of the State 
defense militia such funds as may be necessary to be applied to the payment of 
armory rent, heat, light, stationery, printing, and other expenses. 

(h) All payments are to be made by the Secretary of the Department of 
Crime Control and Public Safety in accordance with State laws in semiannual 
installments on the first day of July and the first day of January of each year, 
but no payment shall be made unless all assemblies and duties required by law 
are duly performed by all organizations named. 

(1) The commander of each organization participating in the appropriation 
herein named shall render an itemized statement of all funds received from 
any source whatsoever for the support of the organization in such manner and 
on such forms as may be prescribed by the Secretary of the Department of 
Crime Control and Public Safety. Failure on the part of any commander to 
submit promptly when due the financial statement of the organization will be 
sufficient cause to withhold all appropriations for the organization. (1941, c. 
omic Yo erOO 1045, c, 200, Ss. bec, Gao, 1957, c. 108371963" Cc: 1016; Ss: 1s 1975, 
Cmte wero i Co7 0. S62 C0. o00; 1983", 314, ss."°253.) 


§ 127A-81. State defense militia cadre. 


(a) The Governor is authorized: to organize and regulate part of the 
unorganized militia as a State defense militia cadre in units or commands 
which he may deem necessary to provide a cadre for an active State defense 
militia; to prescribe regulations for the maintenance of the property and 
equipment of the cadre, for the exercise of its discipline, and for its training 
and duties. 

(b) The cadre shall be designated the “North Carolina State Defense Militia 
Cadre” and shall be composed of a force of officers and enlisted personnel raised 
by appointment of the Governor, or otherwise, as may be provided by law. The 
Secretary of the Department of Crime Control and Public Safety may reim- 
burse cadre members for expenses actually incurred, not to exceed the amount 
appropriated and authorized for such purposes by the General Assembly. 

(c) The Governor’s authority hereunder shall not be subject to regulations 
prescribed by the Secretary of Defense. Age and membership requirements for 
the State defense militia generally, as set forth in G.S. 127A-80 shall apply. The 
training of the cadre need not be in accordance with training regulations 
issued by the Department of Defense. The provisions of G.S. 127A-80 (c), (d), 
(g), (h) and (1) shall also apply to cadres. 

(d) The total authorized strength of the cadre, its authorized officer and 
enlisted strength, the composition of each of its units or commands, and the 
allocation of cadre units or commands among the counties, cities, and towns of 
the State, shall be as prescribed by the Governor in suitable regulations 
enforced through the Adjutant General, or as otherwise provided by law. 
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(e) The duties of the State defense militia cadre shall be as ordered and 
directed by the Governor from time to time, or in regulations, and may include 
authority to take charge of armories and other military installations and real 
properties used by the North Carolina national guard, together with such 
other property as the regulations may provide, when and if the North Carolina 
national guard, or any part thereof, may be inducted into the service of the 
United States, or, for any extended period of time, may be absent on any duty 
from its home station. In addition, the cadre shall have duties appropriate to 
the organization, maintenance, and training of a military cadre to act as a 
nucleus for the organization of an active State defense militia whenever the 
necessity may arise. (1963, c. 1016, s. 1; 1975, c. 604, s. 2; 1977, c. 70, s. 2; 1983, 
c. 314, s. 4; 1991 (Reg. Sess., 1992), c. 1030, s. 35.) 


§§ 127A-82 through 127A-86: Reserved for future codification pur- 


poses. 


ARTICLE 6. 
Unorganized Militia. 


§ 127A-87. Unorganized militia ordered out for service. 


The commander in chief may at any time, in order to execute the law, secure 
the safety of persons and property, suppress riots or insurrections, repel 
invasions or provide disaster relief, in addition to the national guard, the State 
defense militia and the naval militia, order out the whole or any part of the 
unorganized militia. When the militia of this State or a part thereof is called 
forth under the Constitution and laws of the United States, the Governor shall 
first order out for service the national guard, the State defense militia or naval 
militia, or such thereof as may be necessary, and if the number available be 
insufficient, he shall then order out such a part of the unorganized militia as 
he may deem necessary. During the absence or organizations of the national 
guard or naval militia in the service of the United States, their state 
designations shall not be given to new organizations. (1917, c. 200, s. 46; C.S., 
s. 6860; 1963, c. 1016, s..2; 1975, c. 604, s.2.) 


§ 127A-88. Manner of ordering out unorganized militia. 


The Governor shall, when ordering out the unorganized militia, designate 
the number. He may order them out either by calling for volunteers or by draft. 
He may attach them to the several organizations of the national guard, the 
State defense militia or naval militia, as may be best for the service. (1917, c. 
200, 8047; C25:,38 46861 3 1963s ¢. 10160612: 1975;.6..604 sam?) 


§ 127A-89. Draft of unorganized militia. 


If the unorganized militia is ordered out by draft, the Governor shall 
designate the persons in each county to make the draft, and prescribe rules 
and regulations for conducting the same. (1917, c. 200, s. 48; C.S., s. 6862; 
197s, c7 604s2)) 


§ 127A-90. Punishment for failure to appear. 


Every member of the militia ordered out for duty, or who shall volunteer or 
be drafted, who does not appear at the time and place ordered, shall be liable 
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to such punishment as a court-martial may determine. (1917, c. 200, s. 49; C.S., 
BeoouG: 1975, ¢.604.15) 2.) 


§ 127A-91. Promotion of marksmanship. 


The Adjutant General is authorized to detail a commissioned officer of the 
North Carolina national guard or member of the State defense militia to 
promote rifle marksmanship among the State defense militia and the unorga- 
nized militia of the State. Such officer or member so detailed shall serve 
without pay and it shall be his duty to organize and supervise rifle clubs in 
schools, colleges, universities, clubs and other groups, under such rules and 
regulations as the Adjutant General shall prescribe and in such manner to 
make them, when duly organized, acceptable for membership in the National 
Rifle Association. Provided, that such duties and efforts shall in nowise 
interfere or conflict with clubs of schools or units operating in R.O.T.C. or 
similar schools under the supervision of armed forces instructors. (1937, c. 449; 
1966 1G0LOL6: s. 2; 1975, ic. 604,.s, 2.) 


8§ 127A-92 through 127A-96: Reserved for future codification pur- 


poses. 


ARTICLE 7. 


Regulations as to Active Service. 


§ 127A-97. National guard and naval militia first ordered 
out. 


In all cases the national guard and naval militia as provided for in this 
Chapter shall be first ordered into service. (1917, c. 200, s. 44; C.S., s. 6857; 
1975, c. 604, s. 2.) 


§ 127A-98. Regulations enforced on active State service. 


Whenever any portion of the militia shall be called into active State service 
to execute the law, secure the safety of persons and property, suppress riots or 
insurrections, repel invasions or provide disaster relief, the provisions of the 
Uniform Code of Military Justice of the United States, governing the armed 
forces of the United States, and the regulations prescribed for the armed forces 
of the United States, and the regulations issued thereunder, shall be enforced 
and regarded as part of this Chapter until said forces shall be relieved from 
such duty. As to offenses committed when such provisions of the Uniform Code 
of Military Justice of the United States are so enforced, courts-martial shall 
possess, in addition to the jurisdiction and power of sentence and punishment 
herein vested in them, all additional jurisdiction and power of sentence and 
punishment exercisable by like courts under such provisions of the Uniform 
Code of Military Justice of the United States or regulations or laws governing 
the United States armed forces or the customs and usages thereof; but no 
punishment under such Code which shall extend to the taking of life shall in 
any case be inflicted except in case of war, invasion, or insurrection, declared 
by a proclamation of the Governor to exist and then only after approval by the 
Governor of the sentence inflicting such punishment. Imprisonment other than 
in guardhouse shall be executed in county jails or other prisons designated by 
the Governor for that purpose. (1917, c. 200, s. 45; C.S., s. 6858; 1963, c. 1018, 
ea6; 1975, c,604,s:°2;) 
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§ 127A-99. Regulations governing unorganized militia. 


Whenever any part of the unorganized militia is ordered out, it shall be 
governed by the same rules and regulations and be subject to the same 
penalties as the national guard or naval militia. (1917, c. 200, s. 35; 'C.S., s. 
6859; 1975, c. 604; s. 2.) 


$$ 127A-100 through 127A-104: Reserved for future codification pur- 


poses. 


ARTICLE 8. 
Pay of Militia. 


§ 127A-105. Rations and pay on State service. 


The militia of the State, both officers and enlisted personnel, when called 
into the service of the State by the Governor shall receive the same pay as 
when called or ordered into the service of the United States, and shall be 
rationed or paid the equivalent thereof, provided that no officer or enlisted 
personnel shall receive less than 18 times the minimum hourly wage per day 
as provided for in G.S. 95-25:3(a)? 18l3ncck 8509s.5,, BR. hi@aser 0 mero. 
Code, s. 3248: Rev), s. 4856; 1907, ¢ 316; 1917, ¢ 200%s, 50: C5.) s 65641 ae 
c. 452; 1959, c. 218, s. U7; 1975,,c. 604, s. 2; 1997-153,.84.21997-443 55 (ae 


§ 127A-106. Paid by the State. 


When the militia or any portion thereof shall be ordered by the Governor into 
State service, the pay (including payment for any leave earned as a result of 
more than 30 days of continuous service), subsistence, transportation and 
other necessary expenses incident thereto shall be paid by the State Treasurer, 
upon the approval of the Governor. (1917, c. 200, s. 52; C.S., s. 6866; 1975, c. 
604s) 21993 0c. 207s 12199 loos 6) 1997-443 wer a2) 


§ 127A-107. Rate of pay for other service. 


The Governor may, whenever the public service requires it, order upon 
special or regular duty any officer or enlisted member of the national guard or 
naval militia, and the expenses and compensation therefor of such officer and 
enlisted member shall be paid out of the appropriations made to the Depart- 
ment of Crime Control and Public Safety. Such officers and enlisted members 
shall receive the same rate of pay as officers and enlisted members of the same 
gerade and like service of the regular service, provided that no such officer or 
enlisted member shall receive less than 18 times the minimum hourly wage 
per day as provided for in G.S. 95-25.3(a). Officers and enlisted members when 
on duty in connection with examining boards, efficiency boards, advisory 
boards, courts of inquiry or similar duty shall be allowed per diem and 
subsistence prescribed for lawful State boards and commissions generally for 
such duty. Officers and enlisted members serving on general or special 
courts-martial shall receive the base pay of their rank. No staff officer or 
enlisted member who receives a salary from the State as such shall be entitled 
to any additional compensation other than actual and necessary expenses 
incurred while traveling upon orders issued by the proper authority. (1917, c. 
200, s: 51; C.S5.,.s<6865; 1935,¢: 451-1949, cl 1307s. 4419590) 2 18icribss1oGer 
Gy1019; sods 196980; 986519 Tk co. 2047 1973 el O20nsn9 al OV onenbO4nes2 ie 
Ce (OU WSe2= 1007 Aa) sata 0 (e443 cael ee) 
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§ 127A-108. Pay and care of soldiers, airmen and sailors 
disabled in service. 


A member of the national guard, the State defense militia, or the naval 
militia who without fault or negligence on his part is disabled through illness, 
injury, or disease contracted or incurred while on duty or by reason of duty in 
the service of the State or while reasonably proceeding to or returning from 
such duty shall receive the actual necessary expenses for care and medicine 
and medical attention at the expense of the State and if such shall temporarily 
incapacitate him for pursuing his usual business or occupation he shall receive 
during such incapacity the pay and allowances as are provided for the same 
gerade and rating in like circumstances in the active armed forces of the United 
States. If such member is permanently disabled, he shall receive the pensions 
and rewards that persons under similar circumstances in the military service 
of the United States receive from the United States. In case any such member 
shall die as a result of such injury, illness or disease within one year after it has 
been incurred or contracted, the surviving spouse, minor children, or depen- 
dent parents of the member shall receive such pension and rewards as persons 
under similar circumstances receive from the United States. 

The cost incurred by reason of this section shall be paid out of the 
Contingency and Emergency Fund, or such other fund as may be designated by 
law. 

The Adjutant General, with the approval of the Governor, shall make and 
publish such regulations pursuant to this section as may be necessary for its 
implementation. Before the name of any person is placed on the disability or 
pension rolls of the State under this section, proof shall be made in accordance 
with such regulations that the applicant is entitled to such care, pension, or 
reward. 

Nothing herein shall in any way limit or condition any other payment to 
such member as by law may be allowed: Provided, however, any payments 
made under the provisions of Chapter 97 of the General Statutes or under 
federal statutes as now or hereafter amended shall be deducted from the 
payments made under this section. (1917, c. 200, s. 54; C.S., s. 6868; 1959, c. 
Cleese) ee Oo. 1960, c. 1058: 1975, c. 604, "8.2. ) 


§ 127A-109. Pay of general and field officers. 


General and field officers when away from their home stations visiting the 
organizations of their commands, for inspection and instruction under orders 
from proper authority, shall receive actual necessary expenses and the pay of 
Meme keulo li. Cu. 200, 6 490%.0.88.,000 12 19 15,,c. 604, 6,2.) 


§ 127A-110. Proceedings against third party injuring or 
killing guard personnel. 


(a) The right to compensation and other benefits under G.S. 127A-108 shall 
not be affected by the fact that the injury or death was caused under 
circumstances creating a liability in some person other than the State to pay 
damages therefor, such person hereinafter being referred to as the “third 
party.” The respective rights and interests of the guard member under this 
Article, and the State, if any, in respect of the common-law cause of action 
against such third party and the damages recovered shall be as set forth in this 
section. 

(b) The guard member or personal representative if guard member be dead, 
shall have the exclusive right to proceed to enforce the hability of the third 
party by appropriate proceedings if such proceedings are instituted not later 
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than 12 months after the date of injury or death, whichever is later. During 
said 12-month period, and at any time thereafter if summons is issued against 
the third party during said 12-month period, the guard member or personal 
representative shall have the right to settle with the third party and to give a 
valid and complete release of all claims to the third party by reason of such 
injury or death, subject to the provisions of (h) below. 

(c) If settlement is not made and summons is not issued within said 
12-month period, then all rights of the guard member, or personal represen- 
tative if guard member be dead, against the third party shall pass by operation 
of the period fixed by the statute of limitations applicable to such rights and if 
the State shall not have settled with or instituted proceedings against the third 
party within such time, then all such rights shall revert to the guard member 
or personal representative 60 days before the expiration of the applicable 
statute of limitations. 

(d) The person in whom the right to bring such proceeding or make 
settlement is vested shall, during the continuation thereof, also have the 
exclusive right to make settlement with the third party and the release of the 
person having the right shall fully acquit and discharge the third party except 
as provided by (h) below. A proceeding so instituted by the person having the 
right shall be brought in the name of the guard member or personal represen- 
tative and the State shall not be a necessary or proper party thereto. If the 
guard member or personal representative should refuse to cooperate with the 
State by being the party plaintiff, then the action shall be brought in the name 
of the State and the guard member or personal representative shall be made a 
party plaintiff or party defendant by order of court. 

(e) The amount of compensation and other benefits paid or payable on 
account of such injury or death shall not be admissible in evidence in any 
proceeding against the third party. If the third party defending such proceed- 
ing, by answer duly served on the State, sufficiently alleges that actionable 
negligence of the State joined and concurred with the negligence of the third 
party in producing the injury or death, then an issue shall be submitted to the 
jury in such case as to whether actionable negligence of the State joined and 
concurred with the negligence of the third party in producing the injury or 
death. The State shall have the right to appear, to be represented, to introduce 
evidence, to cross-examine adverse witnesses, and to argue to the jury as to 
this issue as fully as though it were a party although not named or joined as 
a party to the proceeding. Such issue shall be the last of the issues submitted 
to the jury. If the verdict shall be that actionable negligence of the State did 
join and concur with that of the third party in producing the injury or death, 
then the court shall reduce the damages awarded by the jury against the third 
party by the amount which the State would otherwise be entitled to receive 
therefrom by way of subrogation hereunder and the entire amount recovered, 
after such reduction, shall belong to the guard member or personal represen- 
tative free of any claim by the State and the third party shall have no further 
right by way of contribution or otherwise against the State, except any right 
which may exist by reason of an express contract of indemnity between the 
State and the third party, which was entered into prior to the injury to the 
guard member. 

(f)(1) Any amount obtained by any person by settlement with, judgment 
against, or otherwise from the third party by reason of such injury or 
death shall be disbursed by order of the court for the following 
purposes and in the following order of priority: 

a. First to the payment of actual court costs taxed by judgment. 

b. Second to the payment of the fee of the attorney representing the 
person making settlement or obtaining judgment, and such fee 
shall not exceed one third of the amount obtained or recovered of 
the third party. 
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c. Third to the reimbursement of the State for all benefits by way of 
compensation or medical treatment expense paid or to be paid by 
the State pursuant to G.S. 127A-108. 

d. Fourth to the payment of any amount remaining to the guard 
member or personal representative. 

(2) The attorney fee paid under (f)(1) shall be paid by the guard member 
and the State in direct proportion to the amount each shall receive 
under (f)(1)c and (f)(1)d hereof and shall be deducted from such 
payments when distribution is made. 

(g) In any proceeding against or settlement with the third party, every party 
to the claim for compensation shall have a lien to the extent of the party’s 
interest under (f) hereof upon any payment made by the third party by reason 
of such injury or death, whether paid in settlement, in satisfaction of 
judgment, as consideration for covenant not to sue, or otherwise and such lien 
may be enforced against any person receiving such funds. Neither the guard 
member or personal representative nor the State shall make any settlement 
with or accept any payment from the third party without the written consent 
of the other and no release to or agreement with the third party shall be valid 
or enforceable for any purpose unless both State and guard member or 
personal representative join therein; provided, that this sentence shall not 
apply if the State is made whole for all benefits paid or to be paid by him under 
this Chapter less attorney’s fees as provided by (f)(1) and (2) hereof and the 
release to or agreement with the third party is executed by the guard member. 
The Attorney General shall have the right on behalf of the State to reduce by 
compromise its claim. 

(h) Institution of proceedings against or settlement with the third party, or 
acceptance of benefits under this Chapter, shall not in any way or manner 
affect any other remedy which any party to the claim for compensation may 
have except as otherwise specifically provided in this Chapter, and the exercise 
of one remedy shall not in any way or manner be held to constitute an election 
of remedies so as to bar the other. (1967, c. 1081, s. 1; 1975, c. 604, s. 2.) 


§ 127A-111. Civilian leave option. 


(a) A member of the North Carolina National Guard called into service of 
the State by the Governor shall have the right to take leave without pay from 
his or her civilian employment. No member of the North Carolina National 
Guard shall be forced to use or exhaust his or her vacation or other accrued 
leaves from his or her civilian employment for a period of active service. The 
choice of leave shall be solely within the discretion of the member. 

(b) The Commissioner of Labor shall enforce the provisions of this section 
pursuant to Chapter 95 of the General Statutes. (1997-153, s. 4.) 


§§ 127A-112 through 127A-115: Reserved for future codification pur- 


poses. 


ARTICLE 9. 


Privilege of Organized State Militia and Reserve Components of 
the United States Armed Forces. 


§ 127A-116. Leaves of absence for State officers and em- 
ployees. 


The Governor or the Governor’s designee shall promulgate appropriate 
policy and regulations relating to leaves of absence for short periods of military 
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training and for State or federal military duty or special emergency manage- 
ment service of all officers and employees of the State and its political 
subdivisions, including officers and employees of public educational facilities 
under the sponsorship of the State, without loss of pay, time or efficiency 
rating. (1917, c. 200,.s., 88; CiSiiiss 68695193 (400224) sulelO49nc. 1274; Lose 
e:604,s.°2;22001-5 13, S23).) 


Editor’s Note. — Session Laws 2001-513,s. United States Armed Forces” for “Militia” at the 
23(a), effective September 1, 2001, substituted end of the Article heading preceding. 
“State Militia and Reserve Components of the 


§ 127A-117. Contributing members. 


Each organization of the national guard and naval militia may, besides its 
regular and active members, enroll contributing members on payment in 
advance by each person desiring to become such contributing member of not 
less than ten dollars ($10.00) per annum, which money shall be paid into the 
unit fund. Each contributing member shall be entitled to receive from the 
commanding officer thereof a certificate of membership. (1917, c. 200, s. 90; 
OAS 495) 68 (le 1967, c, 216s a5 oo, CuO04as 2) 


§ 127A-118. Organizations may own property; actions. 


Organizations of the national guard and naval militia shall have the right to 
own and keep real and personal property, which shall belong to the organiza- 
tion; and the commanding officer of any organization may recover for its use 
debts or effects belonging to it, or damages for injury to such property, action 
for such recovery to be brought in the name of the commanding officer thereof 
before any court of justice within the State having jurisdiction; and no suit or 
complaint pending in his name shall be abated by his ceasing to be command- 
ing officer of the organization; but upon motion of the commander succeeding 
him such commander shall be admitted to prosecute the suit or complaint in 
like manner and with like effect as if it had been originally commenced by him. 
GLOdce 200 te 02. © sm Oo alo O eC eOU4tc eZ.) 


§ 127A-119. When families of soldiers, airmen and sailors 
supported by county. 


When any citizen of the State is absent on duty as a member of the national 
guard, State defense militia or naval militia, and his family are unable to 
support themselves during his absence, the board of commissioners of his 
county, on application, shall make towards their maintenance such allowance 
as may be deemed reasonable. (1917, c. 200, s. 93; C.S., s. 6873; 1963, c. 1019, 
Bez TO eer O0L asus) 


§8§ 127A-120 through 127A-124: Reserved for future codification pur- 


poses. 
ARTICLE 10. 
Care of Military Property. 


§ 127A-125. Custody of military property. 


All public military property, except when used in the performance of military 
duty, shall be kept in armories, or other properly designated places of deposit; 
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and it shall be unlawful for any person charged with the care and safety of said 
public property to allow the same out of his custody, except as above specified. 
(boli, ei 200. s..38; Gas., 's. 6874; 1975,.c. 604;.s5 2.) 


§ 127A-126. Other suitable storage facilities. 


All public military property of every description which may not be distrib- 
uted among the units of the national guard or State defense militia according 
to law shall be stored and kept at suitable storage facilities as determined by 
the Adjutant General. (1917, c. 200, s. 39; C.S., s. 6875; 1959, c. 218, s. 20; 1963, 
Geo ae Lod On G.-604.46. 2.) 


§ 127A-127. Property kept in good order. 


Every officer and enlisted member belonging to any unit equipped with 
public military property shall keep and preserve such property in good order; 
and for neglect to do so may be punished as a court-martial may direct. (1917. 
eee cr OG (i 1959 ci218) 6322-1975, c,604,5.2.) 


§ 127A-128. Equipment and vehicles. 


Equipment and vehicles issued by the Department of Defense to the national 
guard or State defense militia shall be used solely for military purposes, except 
in those specific cases where nonmilitary use is authorized by the Department 
of Defense and/or the Governor. Necessary expense in maintaining such 
equipment and vehicles, not provided for by the federal government shall be a 
proper charge against State funds appropriated for the national guard: 
Provided, such expense shall be specifically authorized by the Governor and 
certified by the Adjutant General. (1917, c. 200, s. 41; C.S., s. 6878; 1921, c. 120, 
eo loc lS, sa25, 1963, c. 1019 4s. 4: 1967, c,963, s., 5; 1975, c. 604, s. 2.) 


§ 127A-129. Transfer of property. 


All officers accountable or responsible for public funds, property, or books, 
before being relieved from the duty, shall turn over the same according to the 
regulations prescribed by the Governor. (1917, c. 200, s. 42; C.S., s. 6879; 1975, 
6) 604,(s, 2.) 


§ 127A-130. Replacement of lost or damaged property. 


Whenever any military property issued to the national guard or State 
defense militia of the State shall have been lost, damaged, or destroyed, and 
upon report of a disinterested surveying officer it shall appear that the loss, 
damage, or destruction of property was due to carelessness or neglect, or that 
its loss, damage or destruction could have been avoided by exercise of able care, 
the money value of such property shall be charged to the responsible officer or 
enlisted member, and the pay of such officers and enlisted members from both 
federal and State funds at any time accruing may be stopped and applied to the 
payment of any such indebtedness until same is discharged. (1917, c. 200, s. 43; 
eoeee 2 0G50: 1959.c, 218: 6824 96d celO19e eo. 19 /5.c. 6046.2.) 


§ 127A-131. Unlawful conversion or willful destruction of 
military property. 


(a) If any person shall willfully or wantonly destroy or injure, willfully 
retain after demand made or otherwise convert to his own use any property of 
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the State or of the United States issued for the purpose of arming or equipping 
the militia of the State or if any person shall purchase any property of the State 
or of the United States knowing it to be unlawfully obtained, he shall be guilty 
of a Class 1 misdemeanor. 

(b) Any person, firm or corporation receiving in pledge or buying from any 
other person, firm or corporation for the purpose of resale any goods, to include 
arms, ammunition, explosives, equipment, clothing, supplies and materials, 
which may reasonably be thought to be the property of the armed forces of the 
United States and their reserve components or of the militia of the State of 
North Carolina, shall keep a register and shall enter therein a true and 
accurate record of each purchase, showing the name, social security number 
and address of the person from whom purchased, the name and address of the 
firm or corporation from whom purchased, together with the amount paid for 
each item or lot of small items, the date of purchase, the serial numbers of all 
items bearing serial numbers, and any other marks, brands or descriptions 
which will serve to identify the items purchased. The register shall be at all 
times open to the inspection of the public. Any person, firm or corporation 
failing to comply with this provision shall be guilty of a Class 1 misdemeanor; 
and any person, firm or corporation making a false entry in such register shall 
be guilty of a Class 1 misdemeanor. (1876-7, c. 272, s. 19; Code, s. 3274; Rev., 
85. 3536, 3537; C.S., ss..6881 6882; 1959, c. 218,s,-25:;,196e) ec LOLO Teno aloga. 
C604, s. 27 L993. GC. 030) S900; 1994 hx oess. Cal40s, 14c)) 


§§ 127A-132 through 127A-136: Reserved for future codification pur- 


poses. 


ARTICLE 11. 
Support of Militia. 


§ 127A-137. Requisition for federal funds. 


The Governor shall make requisition upon the secretary of the appropriate 
service for such State allotment from federal funds as may be appropriate for 
the support of the militia. (1917, c. 200, s. 23: C.S., s. 6887; 1921, c2120%seL0: 
hIGS wes LOL9es So LO omc .O04s6 ace) 


§ 127A-138. Local appropriations; unit funds. 


(a) Every municipality and county within the State is hereby authorized 
and empowered to appropriate for the benefit of any unit or units of the militia 
such amounts of public funds from year to year as the governing body of such 
municipality or county may deem wise, patriotic and expedient; and is further 
authorized, either alone or in connection with others, to provide heat, electric- 
ity, water, telephone service and other costs of operation and maintenance of 
any armory. Such appropriations may be funded by the levy of property taxes 
pursuant to G.S. 153A-149 and 160A-209 or by the allocation of other revenues 
whose use is not otherwise restricted by law. 

(b) Any funds donated to any unit or units of the militia by local govern- 
ments, civic organizations or private sources, short-term rental of their armory 
buildings, or funds earned through vending machine commissions and items of 
similar nature shall remain at the unit or units to be expended in accordance 
with rules and regulations prescribed by the Secretary. (1947, c. 1010, s. 8; 
LOTSNen 604 iss 219795 cr Ol te le) 
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§ 127A-139. Allowances made to different organizations 
and personnel. 


(a) There may be allowed each year to the following officers, under rules and 
regulations prescribed by the Secretary of Crime Control and Public Safety, as 
follows: to general officers, and commanders of divisions, corps, groups, 
brigades, regiments, separate battalions, squadrons or similar organizations, 
not to exceed two hundred and twenty-five dollars ($225.00); to commanding 
officers of companies, batteries, troops, detachments and similar units not to 
exceed two hundred dollars ($200.00); to executive officers, adjutants, plans 
and training officers, logistical officers and commissioned officers in compara- 
ble assignments in divisions, corps, groups, brigades, regiments, battalions, 
squadrons and similar organizations, not to exceed two hundred dollars 
($200.00). No officer shall be entitled to receive any part of the amounts named 
herein unless he has performed satisfactorily all duties required of him by law 
and regulations and has pursued such course of instruction as may from time 
to time be required. 

(b) There may be allowed annually to the supply sergeant of each company, 
battery, troop, detachment, and similar organizations, a sum of money not to 
exceed one hundred dollars ($100.00) for services satisfactorily performed. 

(c) There shall be allowed annually sufficient funds to be allocated by the 
Secretary of Crime Control and Public Safety among the federally recognized 
units of the national guard and their headquarters, NCNG State Pistol Team, 
NCNG State Rifle Team, NCARNG Aviation Support Facility, and NCARNG 
Aviation Flight Activity for administrative and operating expenses, including 
heat, electricity, telephone, postage, office supplies and equipment, minor 
repairs and replacement of equipment, and such other expenses and special 
items of equipment not otherwise provided as may be authorized in accordance 
with national guard rules and regulations. 

(d) Repealed by Session Laws 1979, c. 701, s. 2. 

(e) The commanding officers of all organizations participating in the appro- 
priations herein made shall render an itemized statement of all funds received 
from any source whatever for the support of their respective organizations in 
such manner and on such forms as may be prescribed by the Secretary through 
the Adjutant General. Failure on the part of any officer to submit promptly 
when due the financial statement of his organization will be sufficient cause to 
withhold all appropriations for such organizations. (1917, c. 200, s. 97; 1919, c. 
Pleo omiooo. 1921. c. 120. Ss. 11; 1973, c. 24; 1924. c..6:51927,-c. 227. Ss, 2; 
Pr eros oO. 1001.¢c, Vl44 sl 1953.c, 1246; 1959, c. 42 1; 1963, c, 1020; 
Poe wer oO, O13, 6. 1460; 1975, c, 604, s, 2, 1977,.c, 70,8. 2; 1979,.c. 701, 
s. 2.) 


§§ 127A-140 through 127A-144: Reserved for future codification pur- 


poses. 
ARTICLE 12. 
General Provisions. 


§ 127A-145. Reports of officers. 


All officers of the national guard, the State defense militia, and the naval 
militia shall make such returns and reports to the Governor, Secretary of 
Defense, or to such officers as they may designate at such times and in such 
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form as may from time to time be prescribed. (1917, c. 200, s. 21; C.S., s. 6890; 
196350) L019! se 101975 fen604 555-23) 


§ 127A-146. Officer to give notice of absence. 


When any officer shall have occasion to be absent from his usual residence 
one week or more, he shall notify the officer next in command, and also his next 
superior officer in command, of his intended absence, and shall arrange for the 
officer next in command to handle and attend to all official communications. 
(HOT. co 200 Nsw 27 Oise OS9 leo 75s cl G0 4zise 2s) 


§ 127A-147. Orders, rules, regulations and Uniform Code 
of Military Justice applicable to militia when 
not in service of United States. 


The national guard, State defense militia and naval militia, when not in the 
service of the United States, shall except as to punishments, be governed by 
the orders, rules and regulations of the Adjutant General, regulations promul- 
gated by the secretary of the appropriate service of the armed forces of the 
United States, and the Uniform Code of Military Justice, as amended from 
time to time. (1917,c; 200, s, 34. Ci5.,.s..6392: 1963, c 1018 c.f 19 (5-cecu 
S27) 


§ 127A-148. Commander may prevent trespass and disor- 
der. 


The commander upon any occasion of duty may place in arrest during the 
continuance thereof any person who shall trespass upon the campground, 
parade ground, armory, or other place devoted to such duty, or who shall in any 
way or manner interrupt or molest the orderly discharge of duty by those 
under arms, or shall disturb or prevent the passage of troops going to or 
returning from any duty. He may prohibit and prevent the sale or use of all 
spirituous liquors, wine, ale, beer, or cider, the holding of huckster or auction 
sales, and all gambling within the limits of the post, campground, place of 
encampment, parade, or drill under his command, or within such limits not 
exceeding one mile therefrom as he may prescribe. And he may in his 
discretion abate as common nuisance all such sales. (1917, c. 200, s. 94; C.S., 
SuOGI32 10 la cyOU4 cea” 


§ 127A-149. Power of arrest in certain emergencies. 


In the event members of the North Carolina national guard or State defense 
militia are called out by the Governor pursuant to the authority vested in him 
by the Constitution, they shall have such power of arrest as may be reasonably 
necessary to accomplish the purpose for which they have been called out. 
Ce 4 ieek Wless Ge, OMI SIME Sais eo Pe) 


§ 127A-150. Immunity of guardsmen from civil and crimi- 
nal liability. 


(a) Amember of the North Carolina national guard or State defense militia, 
while acting in aid of civil authorities and in the line of duty, shall have the 
immunities of a law-enforcement officer. 

(b) Whenever members of the North Carolina national guard or State 
defense militia are called upon to execute the laws, engage in disaster relief, 
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Suppress or prevent actual or threatened riot or insurrection, repel invasion, 
apprehend or disburse [disperse] any sniper, rioters, mob or unlawful assem- 
bly, they shall have the immunities of a law-enforcement officer. 

(c) Any civil claim against a member of the national guard or State defense 
militia allegedly arising from the action or inaction of such member of the 
national guard or State defense militia while in line of duty shall be filed 
within two years of the date of the occurrence or forever barred. (1969, c. 969; 
ieee eOU4 as. 25) 


§ 127A-151. Organizing company without authority. 


If any person shall organize a military company, or drill or parade under 
arms as a military body, except under the militia laws and regulations of the 
State, or shall exercise or attempt to exercise the power or authority of a 
military officer in this State, without holding a commission from the Governor, 
he shall be guilty of a Class 1 misdemeanor. (18938, c. 374, s. 38; Rev., s. 3538; 
tore Oe04 975, Cc. G04 es 2 993" Chag9.s: 937; 1994" Hx Sess.c 24) 5. 
14(c).) 


§ 127A-152. Placing name on muster roll wrongfully. 


If any officer of the militia of the State shall knowingly or willfully place, or 
cause to be placed, on any muster roll the name of any person not regularly or 
lawfully enlisted, or the name of any enlisted man who is dead or who has been 
discharged, transferred, or has lost membership for any cause whatsoever, or 
who has been convicted of any infamous crime, he shall be guilty of a Class 1 
Misdeiicanor (1595,.C. 514,500; Kev.,.s- 3009: C.5.,.s. 6895; 1975, c. 604, s. 2: 
Po Oe oo 00, 1904, Wx, sess, Cc. 24. s. 14(c)) 


§ 127A-153. Protection of uniform. 


(a) The wearing of any military uniform of the United States government by 
members of the militia shall be pursuant to applicable regulations promul- 
gated by the respective armed services of the United States and regulations of 
the Adjutant General of North Carolina not inconsistent with federal uniform 
regulations. 

(b) The wearing of any military uniform of the North Carolina State 
government by members of the militia shall be pursuant to applicable 
regulations promulgated by the Adjutant General of North Carolina. 

(c) Members of the militia who violate the regulations referred to in (a) and 
(b) above shall, upon conviction by a court-martial, be punished by a fine not 
exceeding fifty dollars ($50.00) or by imprisonment not exceeding 30 days, or 
by both fine and imprisonment, for each offense. 

(d) Persons not subject to courts-martial who violate the regulations re- 
ferred to in (a) and (b) above may be charged and tried in the State courts and 
upon conviction shall be punished as provided in (c) above. (1921, c. 120, s. 12; 
Aes 20595(a); 1963..c, 1017; 1975, ¢: 604, <s; 2°) 


§ 127A-154. Upkeep of properties. 


There shall be paid from the appropriations from the national guard such 
amounts as may be necessary for the maintenance, upkeep, and improvement 
of State military properties and facilities. Provided, such expenditures shall be 
approved and authorized by the Governor. (1921, c. 120, s. 13; C.S., s. 6895(b); 
1975, c. 604, s: 2.) 
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§ 127A-155. When officers authorized to administer oaths. 


Officers of the national guard are authorized to administer oaths in all 
circumstances pertaining to any military matter whenever an oath is required. 
(1949, ‘c. J130nsG: 1971 oaca 004, 8, 25) 


§§ 127A-156 through 127A-160: Reserved for future codification pur- 


poses. 


ARTICLE 13. 


Armories. 


§ 127A-161. Definitions. 


As used in this Article, the following terms mean: 

(1) Armory: Any building or building complex and related facilities, 
including the lands for them, which are intended to be utilized by the 
militia for training, administration, storage, and the maintenance 
and servicing of equipment. 

(2) Armory site: That land, meeting federal and State specifications, upon 
which an armory may be constructed. 

(3) Department: The North Carolina Department of Crime Control and 
Public Safety. 

(4) Facilities: Those adjuncts to an armory, including but not limited to 
yards, storage buildings, sheds, ramps, racks, target ranges, furni- 
ture, fixtures and other equipment and installations. 

(5) Funds: Any moneys appropriated by any municipality, county, the 
State or the United States government and made available for the 
purpose of acquiring armory sites or constructing or repairing any 
armory, warehouse, or other facility for the use of any unit or for any 
other purpose in connection with the housing, training, instruction or 
promotion of the interest of any unit. 

(6) Municipality: Any incorporated city, town or village. 

(7) Unit: Any organizational entity of the militia. (1947, c. 1010, s. 1; 1973, 
CG, O20is5. 9. bo lone 0046027 19 Cm lO ses.) 


§ 127A-162. Authority to foster development of armories 
and facilities. 


The Department of Crime Control and Public Safety is authorized and 
empowered to foster the development in North Carolina of adequate armories 
and other necessary facilities for the proper housing, instruction, training and 
administration of all units and facilities necessary for the proper protection, 
care, maintenance, repair, issue and upkeep of public and military property 
issued to or for the use of any unit. (1947, c. 1010, s. 4; 1973, c. 620, s. 9; 1975, 
OTS O Eh A I ee TAU 2) 


§ 127A-163. Powers of Department specified. 


The Department of Crime Control and Public Safety is further authorized 
and empowered: 
(1) To act as an agency of the State of North Carolina for the purpose of 
setting up and administering any statewide plan for the acquisition of 
armories and armory sites, for the construction and maintenance of 
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armories and for providing facilities which are now or may be 
necessary in order to comply with any federal law and in order to 
receive, administer and disburse any funds which may be provided by 
act of Congress for such purpose; 

(2) As such agency of the State of North Carolina, to promulgate state- 
wide plans for the acquisition of armories and armory sites, for the 
construction and maintenance of armories and such other facilities as 
may be found desirable or necessary to meet the requirements and 
receive the benefits of any federal legislation with respect thereto; 

(3) To receive and administer any funds which may be appropriated by 
any act of Congress or otherwise for the acquisition of armories and 
armory sites; for the construction and maintenance of armories and 
for providing facilities, which may at any time become available for 
such purposes; 

(4) To receive and administer any other funds which may be available in 
furtherance of any activity in which the Department of Crime Control 
and Public Safety is authorized and empowered to engage under the 
provisions of this Article; and 

(5) To adopt such rules and regulations as may be necessary to carry out 
the intent and purpose of this Article. (1947, c. 1010, s. 5; 1973, c. 620, 
Bow to, C1004 4S a2) 197 T.Ce, 0.8.52) 


§ 127A-164. Power to acquire land, make contracts, ete. 


In furtherance of the duties, power, and authority given herein, the Depart- 
ment of Crime Control and Public Safety is authorized and empowered within 
the limitations of G.S. 143-341 to accept and hold title to real property in the 
name of the State of North Carolina, and to enter in contracts and do any and 
all things necessary to carry out any statewide programs for the acquisition of 
armories and armory sites, the construction and maintenance of armories, and 
to provide facilities which may be considered by it as necessary for any unit 
and which may be authorized by act of Congress or otherwise. (1947, c. 1010, 
swat 754C2020)"s, 9;.1975,,.c.:604, s 2° 1977;.c..-70, s. 2.) 


§ 127A-165. Counties and municipalities may lease, con- 
vey or acquire property for use as armory. 


Every municipality and county of the State of North Carolina is hereby 
authorized and empowered to lease or convey by deed to the State of North 
Carolina: 

(1) Any existing armory and the land adjacent thereto; 

(2) Any real property suitable for the construction of an armory, ware- 
house or other facility; and 

(3) Any real property suitable for use in the administration, instruction 
and training of any unit. 

Every municipality and county is further authorized and empowered to 
acquire any real property which may be suitable for use as an armory or for the 
construction of an armory thereon, or for any other purpose of a unit. The 
contracting of an indebtedness and the expenditure of public funds by any 
municipality or county to comply with the provisions of this Article are hereby 
declared to be a necessary expense and for a public purpose. (1947, c. 1010, s. 
Weo49 co 1066)is..1- 1975, c. 604, s.°2-) 


§ 127A-166. Prior conveyances validated. 


All conveyances of real property made before April 20, 1949, by any 
municipality or county of the State of North Carolina to the State of North 
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Carolina for armory purposes are hereby validated and ratified in every 
respect. (1949, c. 1066, s. 2; 1975, c. 604, s. 2.) 


§ 127A-167. Appropriations to supplement available funds 
authorized. 


Any city or town and any county in the State, separately or jointly, may make 
appropriations to supplement available federal or State funds to be used for 
the construction of armory facilities for the North Carolina national guard. 
Appropriations made under authority of this Article shall be in such amounts 
and in such proportions as may be deemed adequate and necessary by the 
governing body of the county and/or municipality desiring to participate in the 
armory construction program. (1955, c. 1181, s. 1; 1975, c. 604, s. 2.) 


§ 127A-168. Local financial support. 


Each county and city in this State is authorized to make appropriations for 
the purposes of this Article and to fund them by levy of property taxes 
pursuant to G.S. 153A-149 and 160A-209 and by the allocation of other 
revenues whose use is not otherwise restricted by law. (1955, c. 1181, s. 2; 1961, 
Co LUA2 SLO Croom Sma aL oreGEOU4 as. 2.) 


§ 127A-169. Unexpended portion of State appropriation. 


The unexpended portion of any appropriation from the general fund of the 
State for the purposes set out in this Article, remaining at the end of any 
biennium, shall not revert to the general fund of the State, but shall constitute 
part of a permanent fund to be expended from time to time in the manner and 
for the purposes set out in this Article. (1949, c. 1202, s. 2; 1975, c. 604, s. 2.) 


8§ 127A-170 through 127A-174: Reserved for future codification pur- 


poses. 


ARTICLE 14. 


National Guard Mutual Assistance Compact. 


§ 127A-175. Purposes. 


(a) Provide for mutual aid among the party states in the utilization of the 
national guard to cope with emergencies. 

(b) Permit and encourage a high degree of flexibility in the deployment of 
national guard forces in the interest of efficiency. 

(c) Maximize the effectiveness of the national guard in those situations 
which call for its utilization under this Compact. 

(d) Provide protection for the rights of national guard personnel when 
serving in other states on emergency duty. (1969, c. 674, s. 1; 1975, c. 604, s. 2.) 


§ 127A-176. Entry into force and withdrawal. 


(a) This Compact shall enter into force when enacted into law by any two 
states. Thereafter, this Compact shall become effective as to any other state 
upon its enactment thereof. 

(b) Any party state may withdraw from this Compact by enacting a statute 
repealing the same, but no such withdrawal shall take effect until one year 
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after the governor of the withdrawing state has given notice in writing of such 
withdrawal to the governors of all other party states. (1969, c. 674, s. 1; 1975, 
CR OU4) si2.) 


§ 127A-177. Definitions; mutual aid. 


(a) As used in this Article: 

(1) “Emergency” means an occurrence or condition, temporary in nature, 
in which police and other public safety officials and locally available 
national guard forces are, or may reasonably be expected to be, unable 
to cope with substantial and imminent danger to the public safety. 

(2) “Requesting state” means the state whose governor requests assis- 
tance in coping with an emergency. 

(3) “Responding state” means the state furnishing aid, or requested to 
furnish aid. 

(b) Upon request of the governor of a party state for assistance in an 
emergency, the governor of a responding state shall have authority under this 
Compact to send without the borders of his state and place under the 
temporary command of the appropriate national guard or other military 
authorities of the requesting state all or any part of the national guard forces 
of his state as he may deem necessary, and the exercise of his discretion in this 
regard shall be conclusive. 

(c) The governor of a party state may withhold the national guard forces of 
his state from such use and recall any forces or part or member thereof 
previously deployed in a requesting state. 

(d) Whenever national guard forces of any party state are engaged in 
another state in carrying out the purposes of this Compact, the members 
thereof so engaged shall have the same powers, duties, rights, privileges and 
immunities as members of national guard forces in such other state. The 
requesting state shall save members of the national guard forces of responding 
states harmless from civil liability for acts or omissions in good faith which 
occur in the performance of their duty while engaged in carrying out the 
purposes of this Compact, whether the responding forces are serving the 
requesting state within its borders or are in transit to or from such service. 

(e) Subject to the provisions of subsections (f), (g) and (h) of this section, all 
lability that may arise under the laws of the requesting state, the responding 
state, or a third state on account of or in connection with a request for aid, shall 
be assumed and borne by the requesting state. 

(f) Any responding state rendering aid pursuant to this Compact shall be 
reimbursed by the requesting state for any loss or damage to, or expense 
incurred in the operation of any equipment answering a request for aid, and for 
the cost of the materials, transportation and maintenance of national guard 
personnel and equipment incurred in connection with such request: Provided, 
that nothing herein contained shall prevent any responding state from 
assuming such loss, damage, expense or other cost. 

(g) Each party state shall provide, in the same amounts and manner as if 
they were on duty within their state, for the pay and allowances of the 
personnel of its national guard units while engaged without the state pursuant 
to this Compact and while going to and returning from such duty pursuant to 
this Compact. Such pay and allowances shall be deemed items of expense 
reimbursable under subsection (f) by the requesting state. 

(h) Each party state providing for the payment of compensation and death 
benefits to injured members and the representatives of deceased members of 
its national guard forces in case such members sustain injuries or are killed 
within their own state, shall provide for the payment of compensation and 
death benefits in the same manner and on the same terms in case such 
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members sustain injury or are killed while rendering aid pursuant to this 
Compact. Such compensation and death benefits shall be deemed items of 
expense reimbursable pursuant to subsection (f) of this section. (1969, c. 674, 
sh lgel Obes O0 44502) 


§ 127A-178. Delegation. 


Nothing in this Compact shall be construed to prevent the governor of a 
party state from delegating any of his responsibilities or authority respecting 
the national guard, provided that such delegation is otherwise in accordance 
with law. For purposes of this Compact, however, the governor shall not 
delegate the power to request assistance from another state. (1969, c. 674, s. 1; 
1975,c) 60445 42) 


§ 127A-179. Limitations. 


Nothing in this Compact shall: 

(1) Expand or add to the functions of the national guard, except with 
respect to the jurisdictions within [which] such functions may be 
performed; 

(2) Authorize or permit national guard units to be placed under the field 
command of any person not having the military or national guard 
rank or status required by law for the field command position in 
question. (1969, c. 674, s. 1; 1975, c. 604, s. 2.) 


§ 127A-180. Construction and severability. 


This Compact shall be liberally construed so as to effectuate the purposes 
thereof. The provisions of this Compact shall be severable and if any phrase, 
clause, sentence or provision of this Compact is declared to be contrary to the 
constitution of any state or of the United States or the applicability thereof to 
any government, agency, person or circumstance is held invalid, the validity of 
the remainder of this Compact and the applicability thereof to any govern- 
ment, agency, person or circumstance shall not be affected thereby. If this 
Compact shall be held contrary to the constitution of any state participating 
herein, the Compact shall remain in full force and effect as to the remaining 
party states and in full force and effect as to the state affected as to all 
severable matters. (1969, c. 674, s. 1; 1975, c. 604, s. 2.) 


§ 127A-181. Payment of liability to responding state. 


Upon presentation of a claim therefor by an appropriate authority of a state 
whose national guard forces have aided this State pursuant to the Compact, 
any liability of this State pursuant to G.S. 127A-177(f) of this Compact shall be 
paid out of the general fund. (1969, c. 674, s. 1; 1975, c. 604, s. 2.) 


§ 127A-182. Status, rights and benefits of forces engaged 
pursuant to Compact. 


In accordance with G.S. 127A-177(h) of this Compact, members of the 
national guard forces of this State shall be deemed to be in State service at all 
times when engaged pursuant to this Compact, and shall be entitled to all 
rights and benefits provided pursuant to the laws of this State. (1969, c. 674, 
Cree O7 Db. CeO Ac 25) 
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§ 127A-183. Injury or death while going to or returning 
from duty. 


_ All benefits to be paid under G.S. 127A-177(h) of the foregoing Compact shall 
include any injury or death sustained while going to or returning from such 
lity lIOO. C.6/44i6, 1197 5,.c, 604.542.) 


§ 127A-184. Authority of responding state required to re- 
lieve from assignment or reassign officers. 


Nothing in the foregoing Compact shall authorize or permit state officials or 
military officers of the requesting state to relieve from assignment or reassign 
officers or noncommissioned officers of national guard units of the responding 
state without authorization by the appropriate authorities of the responding 
Blavem1 969} c:.674,s. 1; 1975, c. 604, s. 2.) 


§8§ 127A-185 through 127A-189: Reserved for future codification pur- 


poses. 


ARTICLE 15. 
North Carolina National Guard Tuition Assistance Act of 1975. 


§ 127A-190. Short title. 


This Article shall be known and may be cited as the North Carolina National 
Guard Tuition Assistance Act of 1975. (1975, c. 917, s. 2.) 


§ 127A-191. Purpose. 


The General Assembly of North Carolina, recognizing that the North 
Carolina national guard is the only organized, trained and equipped military 
force subject to the control of the State, hereby establishes a program of tuition 
assistance for qualifying guard members for the purpose of encouraging 
voluntary membership in the guard, improving the educational level of its 
members, and thereby benefiting the State as a whole. (1975, c. 917, s. 3.) 


§ 127A-192. Definitions. 


(a) “Business or Trade School”. — Any school within the State of North 
Carolina which is licensed by the State Board of Education and listed by that 
Board as an approved private business school or an approved private trade 
school. 

(b) “Private Educational Institutions”. — Any junior college, senior college 
or university which is operated and governed by private interests not under 
the control of the federal, State or any local government, which is located 
within and licensed by the State of North Carolina, which does not operate for 
profit, whose curriculum is primarily directed toward the awarding of associ- 
ate, baccalaureate or graduate degrees, which agrees to the applicable admin- 
istration and funding provisions of this Article. 

(c) “Secretary”. — The Secretary of Crime Control and Public Safety or his 
designee. 

(d) “State Educational Institutions”. — Any of the constituent institutions of 
the University of North Carolina, or any community college operated under the 
provisions of Chapter 115D of the General Statutes of North Carolina. 
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(e) “Academic Year”. — Any period of 365 days beginning with the first day 
of enrollment for alcourse of instruction, (1975; Cca9l Ms elo 7 cn (0 eee ae. 
Doses lel OS eeo04 esas) 


§ 127A-193. Benefit. 


The benefit provided under this Article shall consist of a monetary educa- 
tional assistance grant not to exceed the highest amount charged by a State 
educational institution per academic year or a lesser amount, as prescribed by 
the Secretary, to remain within the funds appropriated, to qualifying members 
of the North Carolina national guard. Benefits shall be payable for a period of 
one academic year at a time, renewable at the option of the Secretary. (1975, c. 
917, s. 5; 1977, c. 228, s. 2; 1983 (Reg. Sess., 1984), c. 1034, ss. 99, 100; 1993 
(Reg. Sess., 1994), c. 769, s. 22.3; 2000-67, s. 18; 2005-444, s. 1.) 


Effect of Amendments. — Session Laws 
2005-444, s. 1, effective July 1, 2005, rewrote 
the section. 


§ 127A-194. Eligibility. 


(a) Active members of the North Carolina national guard who are enrolled 
or who shall enroll in any business or trade school, private educational 
institution or State educational institution shall be eligible to apply for this 
tuition assistance benefit: Provided, that the applicant has a minimum 
obligation of two years remaining as a member of the national guard from the 
end of the academic period for which tuition assistance is provided or that the 
applicant commit himself or herself to extended membership for at least two 
additional years from the end of said academic period. 

(b) This tuition assistance benefit shall be applicable to students in the 
following categories: 

1) Students seeking to achieve completion of their secondary school 
education at a community college [or technical institute]. 

(2) Students seeking trade or vocational training or education. 

(3) Students seeking to achieve a two-year associate degree. 

(4) Students seeking to achieve a four-year baccalaureate degree. 

(5) Students seeking to achieve a graduate degree. (1975, c. 917, s. 6; 
UO CRA ZS sso) 


Editor’s Note. — Session Laws 1987, c. 564, Revisor of Statutes, the phrase “or technical 
s. 12, effective July 6, 1987, directed that “com- institute” has been placed in brackets at the 
munity college” be substituted for “community end of subdivision (b)(1) of this section, which 
college or technical institute” in subdivision was apparently the section intended to be 
(b)(1) of G.S. 127-194. At the direction of the amended by the 1987 act. 


§ 127A-195. Administration and funding. 


(a) The Secretary of Crime Control and Public Safety is charged with the 
administration of the tuition assistance program under this Article. He may 
delegate administrative tasks to other persons within the Department of 
Crime Control and Public Safety as he deems best for the orderly administra- 
tion of this program. 

(b) The Secretary shall determine the eligibility of applicants, select the 
benefit recipients, establish the effective date of the benefit, and may suspend 
or revoke the benefit if he finds that the recipient does not maintain an 
adequate academic status, or if the recipient engages in riots, unlawful 
demonstrations, the seizure of educational buildings, or otherwise engages in 
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disorderly conduct, breaches of the peace, or unlawful assemblies. The Secre- 
tary shall maintain such records and shall promulgate such rules and 
regulations as he deems necessary for the orderly administration of this 
program. The Secretary may require of business or trade schools or State or 
private educational institutions such reports and other information as he may 
need to carry out the provisions of this Article and he shall disburse benefit 
payments for recipients upon certification of enrollment by the enrolling 
institutions. 

(c) All tuition benefit disbursements shall be made to the business or trade 
school or State or private educational institution concerned, for credit to the 
tuition account of each recipient. 

(d) The participation by any business or trade school or private educational 
institution in this program shall be subject to the applicable provisions of this 
Article and to examination by the State Auditor of the accounts of the benefit 
recipients attending or having attended such private schools or institutions. 
The Secretary may defer making an award or may suspend an award in any 
business or trade school or private educational institution which does not 
comply with the provisions of this Article relating to said institutions. The 
manner of payment to any business or trade school or private educational 
institution shall be as prescribed by the Secretary. 

(e) Irrespective of other provisions of this Article, the Secretary may 
prescribe special procedures for adjusting the accounts of benefit recipients 
who, for reasons of illness, physical inability to attend classes or for other valid 
reason satisfactory to the Secretary, may withdraw from any business or trade 
school or State or private educational institution prior to the completion of the 
term, semester, quarter or other academic period being attended at the time of 
withdrawal. 

(f) Any balance of the monetary educational assistance grant up to the 
maximum for the academic year remaining after tuition is paid pursuant to 
subsection (c) of this section may be disbursed to the recipient as reimburse- 
ment for required course books and materials. The manner of obtaining the 
reimbursement payment for these required books and materials shall be as 
prescribed by the Secretary. (1975, c. 917, s. 7; 1977, c. 70, s. 2; 2005-444, ss. 2, 
15) 


Effect of Amendments. — Session Laws _ inserted “tuition” preceding “benefit” in subsec- 
2005-444, ss. 2 and 3, effective July 1, 2005, tion (c); and added subsection (f). 


§§ 127A-196 through 127A-200: Reserved for future codification pur- 


poses. 


ARTICLE 16. 
National Guard Reemployment Rights. 


§ 127A-201. Entitlement. 


Any member of the North Carolina National Guard who, at the direction of 
the Governor, enters State duty, is entitled, upon honorable release from State 
duty, to all the reemployment rights provided for in this Article. (1979, c. 155, 
s. 1.) 


§ 127A-202. Rights. 


Upon release from State duty, the employee shall make written application 
to his previous employer for reemployment within five days of his release from 
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duty or from hospitalization continuing after release. If the employee is still 
qualified for his previous employment, he shall be restored to his previous 
position or to a position of like seniority, status and salary, unless the 
employer’s circumstances now make the restoration unreasonable. If the 
employee is no longer qualified for his previous employment, he shall be placed 
in another position, for which he is qualified, and which will give him 
appropriate seniority, status and salary, unless the employer’s circumstances 
now make the placement unreasonable. (1979, c. 155, s. 1.) 


CASE NOTES 


Effect of Statute on Wrongful Termina- 
tion Claim. — Cause of action asserted by a 
North Carolina National Guard Service-mem- 
ber for common law wrongful termination was 
precluded by the statutory scheme set forth in 
G.S. 127A-202, 127A-202.1, 127A-203, which 
provided the procedure for recovery and reme- 
dies available to a servicemember terminated 
because of National Guard status, and the 
employer’s motion to dismiss the wrongful ter- 
mination cause of action was granted. Lederer 
v. Hargraves Tech. Corp., 256 F. Supp. 2d 467, 
2003 U.S. Dist. LEXIS 5895 (W.D.N.C. 2003). 


Preclusion from Recovery. — G.S. 127A- 
202 and G.S. 127A-203 only provide a remedy 
for National Guardsmen who have been denied 
reinstatement to their employment upon re- 
turn from active duty. Thus, where an em- 
ployee, who was a Guardsmen did not claim 
that he was denied reemployment to his previ- 
ous position after a period of active service, he 
had no cause of action under G.S. 127A-202 and 
G.S. 127A-203. Jones v. Philip Morris USA, 
Inc., — F. Supp. 2d —, 2004 U.S. Dist. LEXIS 
6224 (M.D.N.C. Apr. 8, 2004). 


§ 127A-202.1. Discrimination against persons who serve 
in the North Carolina National Guard and acts 
of reprisal prohibited. 


(a) Itis the policy of this State that all individuals shall be afforded the right 
to perform, apply to perform, or have an obligation to perform service in the 
North Carolina National Guard without fear of discrimination or retaliatory 
action from their employer or prospective employer on the basis of that 
membership, application for membership, performance of service, application 
for service, or obligation. 

(b) An individual who is a member of the North Carolina National Guard 
who performs, has performed, applies to perform, or has an obligation to 
perform service in the North Carolina National Guard shall not be denied 
initial employment, reemployment, retention in employment, promotion, or 
any benefit of employment by an employer on the basis of that membership, 
application for membership, performance of service, application for service, or 
obligation. 

(c) A person shall be considered to have denied a member of the North 
Carolina National Guard initial employment, reemployment, retention in 
employment, promotion, or a benefit of employment in violation of this section 
if the member’s membership, application for membership, performance of 
service, application for service, or obligation for service in the North Carolina 
National Guard is a motivating factor in that person’s action, unless the person 
can prove by the greater weight of the evidence that the same unfavorable 
action would have taken place in the absence of the member’s membership, 
application for membership, performance of service, application for service, or 
obligation. 

(d) Nothing in this section shall be construed to require a person to pay 
salary or wages to a member of the North Carolina National Guard during the 
member’s period of active service. 

(e) The Commissioner of Labor shall enforce the provisions of this section 
according to Article 21 of Chapter 95 of the General Statutes, including the 
rules and regulations issued pursuant to that Article. 
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(f) This section shall also apply when a member of the North Carolina 
National Guard is called into active duty at the direction of the President, the 
Governor, or by any other competent authority. (1997-153, s. 1; 2004-130, s. 3.) 


Effect of Amendments. — Session Laws 
2004-130, s. 3, effective August 1, 2004, added 
subsection (f). 


CASE NOTES 


Effect of Statute on Wrongful Termina- 
tion Claim. — Cause of action asserted by a 
North Carolina National Guard Service-mem- 
ber for common law wrongful termination was 
precluded by the statutory scheme set forth in 
G.S. 127A-202, 127A-202.1, 127A-203, which 
provided the procedure for recovery and reme- 
dies available to a servicemember terminated 
because of National Guard status, and the 
employer’s motion to dismiss the wrongful ter- 
mination cause of action was granted. Lederer 
v. Hargraves Tech. Corp., 256 F. Supp. 2d 467, 
2003 U.S. Dist. LEXIS 5895 (W.D.N.C. 2003). 


Procedural Requirements for Com- 
mencing an Action. — To the extent that 
remedies under G.S. 127A-202.1 are available 
to an employee who is a National Guardsmen 
and is denied reinstatement to his employment 
upon return from active duty, the employee 
cannot maintain an action under G.S. 127A- 
202.1 if he does not meet the procedural re- 
quirements of first exhausting the required 
administrative remedies and acquiring a right- 
to-sue letter before bringing his action. Jones v. 
Philip Morris USA, Inc., — F. Supp. 2d —, 2004 
U.S. Dist. LEXIS 6224 (M.D.N.C. Apr. 8, 2004). 


§ 127A-203. Penalties for denial. 


If any employer, public or private, fails or refuses to comply with G.S. 
127A-202, the superior court for the district of the employer’s place of business 
may, upon the filing of a motion, petition, or other appropriate pleading by the 
employee, require the employer to comply with G.S. 127A-202 and to compen- 
sate the employee for any loss of wages or benefits suffered by reason of the 
employer’s unlawful failure or refusal. (1979, c. 155, s. 1.) 


CASE NOTES 


Effect of Statute on Wrongful Termina- 
tion Claim. — Cause of action asserted by a 
North Carolina National Guard Service-mem- 
ber for common law wrongful termination was 
precluded by the statutory scheme set forth in 
G.S. 127A-202, 127A-202.1, 127A-203, which 
provided the procedure for recovery and reme- 
dies available to a servicemember terminated 
because of National Guard status, and the 
employer’s motion to dismiss the wrongful ter- 
mination cause of action was granted. Lederer 
v. Hargraves Tech. Corp., 256 F. Supp. 2d 467, 
2003 U.S. Dist. LEXIS 5895 (W.D.N.C. 2003). 


Preclusion from Recovery. — G.S. 127A- 
202 and G.S. 127A-203 only provide a remedy 
for National Guardsmen who have been denied 
reinstatement to their employment upon re- 
turn from active duty. Thus, where an em- 
ployee, who was a Guardsmen did not claim 
that he was denied reemployment to his previ- 
ous position after a period of active service, he 
had no cause of action under G.S. 127A-202 and 
G.S. 127A-203. Jones v. Philip Morris USA, 
Inc., — F. Supp. 2d —, 2004 U.S. Dist. LEXIS 
6224 (M.D.N.C. Apr. 8, 2004). 
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Chapter 127B. 


Military Affairs. 
Article 1. Sec. 
ae 127B-7. Penalties 
Military Property Sales ; 
Hocico: 127B-8, 127B-9. [Reserved.] 
on Article 2. 
127B-1. Military property sales facility de- Discrimination Against Military 
fot Personnel. 
127B-2. Military property defined. 127B-10. Purpose. 
127B-3. License. 127B-11. Private discrimination prohibited. 
127B-4. Local governing authorities to grant 127B-12. Public discrimination prohibited. 
and control license; bond. 127B-13. Refusing entrance prohibited. 
127B-5. Perjury; punishment. 127B-14. Employer discrimination prohibited. 
127B-6. Records to be kept. 127B-15. Penalties. 


ARTICLE 1. 


Military Property Sales Facilities. 


§ 127B-1. Military property sales facility defined. 


Any person, partnership, association or corporation who engages in the 
business of selling, consigning, purchasing, transferring or in any way acquir- 
ing military property for resale, is a “military property sales facility”. Specif- 
ically excluded are facilities operated by the United States Government, the 
State of North Carolina or any of its agencies and persons, partnerships, 
associations or corporations selling or purchasing military property pursuant 
to a contract with the United States Government, the State of North Carolina 
or any of its agencies. (1985, c. 522, s. 1.) 


Editor’s Note. — Section 2 of Session Laws 
1985, c. 522 provided that all local laws govern- 
ing military property businesses in counties or 


towns which were inconsistent with the act 
were repealed. 


CASE NOTES 


Constitutionality. — This Article, regulat- 
ing businesses dealing in military goods, is 
constitutional under the due process and equal 
protection provisions of the State and federal 
Constitutions. Poor Richard’s, Inc. v. Stone, 321 
N.C. 61, 366 S.E.2d 697 (1988). 

This article does not violate N.C. Const., Art. 
I, §§ 1 and 19. Poor Richard’s, Inc. v. Stone, 321 
Neer 366.5.1.20 697 (1988); 

The classification created by this Article is 


not so arbitrary or unreasonable as to be viola- 
tive of the equal protection requirement. Poor 
Richard’s, Inc. v. Stone, 321 N.C. 61, 366 S.E.2d 
697 (1988). 

Businesses involved in buying and sell- 
ing military property have features which 
distinguish them from other types of retail 
sales in a way which justifies their regulation. 
Poor Richard’s, Inc. v. Stone, 321 N.C. 61, 366 
S.E.2d 697 (1988). 


OPINIONS OF ATTORNEY GENERAL 


Purpose of this Article appears to be to 
discourage theft of property from the State and 
federal armed forces by the establishment of a 
record both of all military property sold and of 
the identity of the persons selling it by means of 


licensure of military property sales facilities. 
See opinion of Attorney General to the Honor- 
able William N. Martin, 55 N.C.A.G. 31 (1985). 

Direct Purchase from Government Re- 
quires No License. — If a person, firm or 
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corporation deals only in military property pur- 
chased directly from the United States govern- 
ment or this State pursuant to written contract, 
then that person, firm or corporation is not 
required to be licensed by this Article. However, 
the items purchased, if they are indeed “mili- 
tary property” within the meaning of G.S. 


CH. 127B. MILITARY AFFAIRS 


§127B-3 


127B-2, would nevertheless be subject to re- 
cording and reporting requirements by military 
property sales facilities which might later pur- 
chase them. See opinion of Attorney General to 
Mr. Paul M. Starzynski, Member, Onslow 
County Board of Commissioners, 55 N.C.A.G. 
42 (1985). 


§ 127B-2. Military property defined. 


“Military property” means property originally manufactured for the United 
States or State of North Carolina which is a type and kind issued for use in, or 
furnished and intended for, the military service of the United States or the 
militia of the State of North Carolina. (1985, c. 522, s. 1.) 


OPINIONS OF ATTORNEY GENERAL 


Item manufactured for commercial sale, 
such as camouflage clothing, is not “mili- 
tary property” within the meaning of this 
section. See opinion of Attorney General to Mr. 
Paul M. Starzynski, Member, Onslow County 
Board of Commissioners, 55 N.C.A.G. 42 
(1985): 

Property such as a desk, which is of a type 
and kind issued for use in or furnished and 
intended for the military service of the United 
States or the militia of this State, is nonethe- 
less not “military property” within the meaning 
of this Article if it was not originally manufac- 
tured for the United States or this State. See 
opinion of Attorney General to Mr. Paul M. 
Starzynski, Member, Onslow County Board of 
Commissioners, 55 N.C.A.G. 42 (1985). 

Article is not intended to cover sales and 
purchases of obsolete military property. 
See opinion of Attorney General to the Honor- 
able William N. Martin, 55 N.C.A.G. 31 (1985). 

The term “military property,” as defined in 


§ 127B-3. License. 


this Article, does not include property origi- 
nally manufactured for use by the United 
States military or the North Carolina militia, 
but which is of a type and kind no longer issued 
for use in or furnished to the personnel of such 
military services. See opinion of Attorney Gen- 
eral to the Honorable William N. Martin, 55 
N.C.A.G. 31 (1985). 

Recording and Reporting Require- 
ments. — If a person, firm or corporation deals 
only in military property purchased directly 
from the United States government or this 
State pursuant to written contract, then that 
person, firm or corporation is not required to be 
licensed by this Article. However, the items 
purchased, if they are indeed “military prop- 
erty” within the meaning of this section, would 
nevertheless be subject to recording and report- 
ing requirements by military property sales 
facilities which might later purchase them. See 
opinion of Attorney General to Mr. Paul M. 
Starzynski, Member, Onslow County Board of 
Commissioners, 55 N.C.A.G. 42 (1985). 


No person, partnership, association or corporation shall engage in the 
business of selling military property or purchasing military property for resale 
without first having obtained a license to do so from the local governing body 
of the city, town, or county in which it is located and by paying the county, 
State, and municipal tax required by law, and otherwise complying with the 
requirements made in this and succeeding sections. The license shall be posted 
in a prominent place, easily visible to the public, on the designated premises. 
(LOSS aca 22s. ty) 


OPINIONS OF ATTORNEY GENERAL 


Sales facility need not get separate li- 
cense from both county and city. If the 
facility is in a city or town, it can obtain the 
license from the city or town government. If it is 
not in a city or town, then it must obtain the 


license from the county. See opinion of Attorney 
General to Mr. Paul M. Starzynski, Member, 
Onslow County Board of Commissioners, 55 
N.C.A.G 42 (1985). 

County may charge fee for issuing li- 
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censes. See opinion of Attorney General to Mr. 
Garris N. Yarborough, Cumberland County At- 
torney, 55 N.C.A.G. 41 (1985). 


§ 127B-4. Local governing authorities to grant and con- 
trol license; bond. 


(a) The governing body of any city, town, or county in this State may grant 
to such person, partnership, association or corporation as who shall produce 
satisfactory evidence of good character, a license authorizing such person, 
partnership, association or corporation to carry on the business of a military 
property sales facility. The license shall designate the building in which the 
person, partnership, association or corporation shall carry on the business, and 
no person, partnership, association or corporation shall carry on the business 
of a military property sales facility without being duly licensed, nor in any 
other building than the one designated in the license. 

(b) Any person or the principal officers of any association or corporation or 
all the partners of any partnership applying for a license shall furnish the 
governing body the following information: 

(1) Full name, and any other names used by the applicant during the 
preceding five years, or in the case of a partnership, association or 
corporation, the applicant shall list any partnership, association, or 
corporate names used during the preceding five years; 

(2) Current address, and all addresses used by the applicant during the 
preceding five years; 

(3) Physical description; 

(4) Age; 

(5) Driver’s license number, if any, and state of issuance; 

(6) Recent color photograph; 

(7) Record of felony convictions; and 

(8) Record of other convictions during the preceding five years. 

(c) Every person, partnership, association or corporation so licensed to carry 
on the business of a military property sales facility shall, at the time of 
receiving a license, file with the governing body of the city, town, or county 
granting the license, a bond payable to the city, town, or county in the sum of 
one thousand dollars ($1,000), to be executed by the person licensed and by two 
responsible sureties, or a surety company licensed to do business in the State 
of North Carolina, to be approved of by the governing body. The bond shall be 
for the faithful performance of the requirements and obligations pertaining to 
the business licensed. The governing body, may revoke the license and sue for 
forfeiture of the bond upon a breach of the licensee’s duties under the bond. 
Any person who may obtain a judgment against a military property sales 
facility and upon which judgment execution is returned unsatisfied may 
maintain an action in his own name upon the bond of the military property 
sales facility, in any court having jurisdiction of the amount demanded to 
satisfy the judgment. (1985, c. 522, s. 1.) 


OPINIONS OF ATTORNEY GENERAL 


Facility May Purchase Property at An- have to make a record of the transaction in 
other Facility. — Subsection (a) does not compliance with G.S. 127B-6(a). See opinion of 
prohibit a military property sales facility from Attorney General to Mr. Paul M. Starzynski, 
purchasing military property at the place of | Member, Onslow County Board of Commission- 
business of another military property sales’ ers, 55 N.C.A.G. 42 (1985). 
facility. However, the purchasing facility would 
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§ 127B-5. Perjury; punishment. 


Any person who shall willfully commit perjury in any application for a 
permit pursuant to this Article shall be guilty of a Class 1 misdemeanor. (1985, 
c. 522, s. 1; 1993, c. 539, s. 939; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 127B-6. Records to be Kept. 


(a) Every military property sales facility owner shall keep a book in which 
shall be legibly written, at the time of each transaction involving the acquisi- 
tion by any means of used or new military property by the military property 
sales facility owner, his employee or agent, from any person, partnership, 
association or corporation, the following information: 

(1) An account and description of the used or new military property 
including if applicable, the manufacturer’s name, the model, the 
model number, the serial number of the property, and any engraved 
numbers or initials found on the property. Property lacking any 
identifying mark or characteristic shall be marked by the military 
property sales facility owner in such a way as to allow clear identifi- 
cation of the property. 

(2) The amount of money paid; 

(3) The date of the transaction; and 

(4) The name and residence of the person selling, consigning or transfer- 
ring the used or new military property. 

(b) The military property sales facility owner, or his employee or agent shall 
require that the person selling the new or used military property, to present 
two forms of positive identification to him before the military property sales 
facility personnel may complete any transaction regarding the buying, con- 
signing or acquiring of new or used military property. The presentation of any 
one state or federal government issued identification containing a photo- 
graphic representation imprinted on it shall constitute compliance with the 
identification requirements of this paragraph. The military property sales 
facility owner or his employee or agent shall legibly record this identification 
information next to the person’s name and residence in the book required to be 
kept. Both the military property sales facility owner, his employee or agent and 
the seller, consignor or transferor of the military property shall sign the record 
entry. 

(c) The book shall be a permanent record to be kept at all times on the 
premises of the place of business of the military property sales facility and 
shall be made available, during regular business hours, to any law enforce- 
ment officer who requests to inspect the book. A copy of the records required to 
be kept by this section shall be filed within 48 hours of the transaction in the 
office of the local law enforcement agency serving the city, town, or county 
which issued the license to the military. Mailing the required copy to the local 
law enforcement agency within 48 hours shall constitute compliance with this 
section. (1985, c. 522, s. 1.) 


OPINIONS OF ATTORNEY GENERAL 


Orders shipped to facility from out of Purchase at Another Facility Recorded. 
state must be recorded and reported in — G.S. 127B-4(a) does not prohibit a military 
compliance with paragraphs (a) and (c), just as _—_ property sales facility from purchasing military 
other transactions by mail must be. See opinion property at the place of business of another 
of Attorney General to Mr. Paul M. Starzynski, military property sales facility. However, the 
Member, Onslow County Board of Commission- purchasing facility would have to make a 
ers, 55 N.C.A.G. 42 (1985). record of the transaction in compliance with 
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paragraph (a). See opinion of Attorney General 
to Mr. Paul M. Starzynski, Member, Onslow 
County Board of Commissioners, 55 N.C.A.G. 
42 (1985). 

If military property sales facility pur- 
chases items by lot, for example 100 pounds 
of wool scrap, each scrap need not be listed 
separately. However, each of the items of scrap 
should be tagged so that their origin in that lot 
is discernable. Moreover, where the property 
has a model number, serial number and/or 


§ 127B-7. Penalties. 


ART. 2. DISCRIMINATION AGAINST MILITARY 


§127B=12 


manufacturer’s name, that information must 
be recorded. See opinion of Attorney General to 
Mr. Paul M. Starzynski, Member, Onslow 
County Board of Commissioners, 55 N.C.A.G. 
42 (1985). 

Record-keeping book called for by para- 
graph (a) may be loose-leaf. See opinion of 
Attorney General to Mr. Paul M. Starzynski, 
Member, Onslow County Board of Commission- 
ers, 55 N.C.A.G. 42 (1985). 


Any dealer who violates the provisions of this Article shall be guilty of a 
Class 2 misdemeanor. In addition, any dealer convicted of violating this Article 
shall be ineligible for a dealer’s permit for a period of three years from the date 
of conviction. Each violation shall constitute a separate and distinct offense. 
GO amen S. 2b 1993, c.559.s..94011994. Kx. Sess. c, 24,.s..14(c),) 


§§ 127B-8, 127B-9: Reserved for future codification purposes. 


ARTICLE 2. 


Discrimination Against Military Personnel. 


§ 127B-10. Purpose. 


The General Assembly finds and declares that military personnel in North 
Carolina vitally affect the general economy of this State and that it is in the 
public interest and public welfare to ensure that no discrimination against 
military personnel is practiced by any business. (1985, c. 522, s. 1.) 


§ 127B-11. Private discrimination prohibited. 


No person shall discriminate against any officer, warrant officer or enlisted 
person of the military or naval forces of the State or of the United States 
because of their membership therein. No member of these military forces shall 
be prejudiced or injured by any person, employer, officer or agent of any 
corporation, company or firm with respect to their employment, position or 
status or denied or disqualified for employment by virtue of their membership 
or service in the military forces of this State or of the United States. (1985, c. 
DA 2iSeut: ) 


CASE NOTES 


Violation of Statute Provides No Private 
Right of Action. — An employee’s employ- 
ment discrimination claim seeking redress pur- 
suant to G.S. 127B-11 against his employer for 
allegedly terminating the employee as a result 
of his service as a National Guardsman was 


dismissed because G.S. 127B-11 did not provide 
for a private right of action, and penalty for 
violating it was a misdemeanor under G.S. 
127B-15. Jones v. Philip Morris USA, Inc., — F. 
Supp. 2d —, 2004 U.S. Dist. LEXIS 6224 
(M.D.N.C. Apr. 8, 2004). 


§ 127B-12. Public discrimination prohibited. 


No officer or employee of the State, or of any county, city and county, 
municipal corporation, school district, water district, or other district shall 
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discriminate against any officer, warrant officer or enlisted person of the 
military or naval forces of the State or of the United States because of their 
membership therein. No member of the military forces shall be prejudiced or 
injured by any officer or employee of the State, or of any county, city and county, 
municipal corporation, school district, water district, or other district with 
respect to their employment, appointment, position or status or denied or 
disqualified for or discharged from their employment or position by virtue of 
their membership or service in the military forces of this State or of the United 
Dtatesn ( 1935..Cmo2Zmcus) 


§ 127B-13. Refusing entrance prohibited. 


No person shall prohibit or refuse entrance to any officer, warrant officer or 
enlisted person of the military or naval forces of this State or of the United 
States into any public place of entertainment, of amusement, or accommoda- 
tion because the officer or enlisted person is wearing the uniform of the 
organization to which they belong or because of their membership or service in 
the military forces of this State or of the United States. (1985, c. 522, s. 1.) 


§ 127B-14. Employer discrimination prohibited. 


No employer or officer or agent of any corporation, company, or firm, or other 
person shall discharge any person from employment because of the perfor- 
mance of any emergency military duty by reason of being an officer, warrant 
officer or enlisted person of the military or naval forces of this State or the 
United States. (1985, c. 522, s. 1.) 


Legal Periodicals. — For article, “North firming Basic Rights in the Workplace,” see 24 
Carolina Employment Law After Coman: Reaf- Wake Forest L. Rev. 905 (1989). 


§ 127B-15. Penalties. 


Any person who violates the provisions of this Article shall be deemed guilty 
of a Class 2 misdemeanor. Each violation shall constitute a separate and 
distinct offense. (1985, c. 522, s. 1; 1998, c. 539, s. 941; 1994, Ex. Sess., c. 24, 
s. 14(c).) 


Legal Periodicals. — For article, “North firming Basic Rights in the Workplace,” see 24 


Carolina Employment Law After Coman: Reaf- 


Wake Forest L. Rev. 905 (1989). 


CASE NOTES 


Violation of Statute Provides No Private 
Right of Action. — An employee’s employ- 
ment discrimination claim seeking redress pur- 
suant to G.S. 127B-11 against his employer for 
allegedly terminating the employee as a result 
of his service as a National Guardsman was 


dismissed because G.S. 127B-11 did not provide 
for a private right of action, and penalty for 
violating it was a misdemeanor under G.S. 
127B-15. Jones v. Philip Morris USA, Inc., — F. 
Supp. 2d —, 2004 U.S. Dist. LEXIS 6224 
(M.D.N.C. Apr. 8, 2004). 
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Chapter 127C. 


Advisory Commission on Military Affairs. 


Sec. 

127C-1. Creation of the North Carolina Advi- 
sory Commission on Military Af- 
fairs. 


Sec. 

127C-2. Membership. 
127C-3. Military Advisor. 
127C-4. Purposes. 


§ 127C-1. Creation of the North Carolina Advisory Com- 
mission on Military Affairs. 


There is created in the Office of the Governor the North Carolina Advisory 
Commission on Military Affairs to advise the Governor and the Secretary of 
Commerce on protecting the existing military infrastructure in this State and 
to promote new military missions and economic opportunities for the State and 


its citizens. (2001-424, s. 12.1.) 


Editor’s Note. — Session Laws 2005-445, 
ss. 1.1 to 1A.2, effective July 1, 2006, provide: 


“PART I. Findings. 


“SECTION 1.1. The General Assembly ex- 
presses its appreciation to the Department of 
Defense for the military bases and installations 
that are located in the State of North Carolina 
and that are vital parts of the national defense 
of the United States. 

“SECTION 1.2. The General Assembly de- 
clares its full support for its military installa- 
tions and acknowledges the important role of 
the military in North Carolina’s economy. 

“SECTION 1.3. The General Assembly has 
enacted several recent acts to accommodate the 
military and intends to continue: 

“(1) S.L. 2004-203, Section 80 (deployed 
personnel get extension to renew occupa- 
tional licenses). 

“(2) S.L. 2004-130 (active duty personnel 
get in-State tuition rate at universities and 
community colleges; dependent relative con- 
tinues to receive in-State rate if member 
reassigned; nonresident North Carolina Na- 
tional Guard members get in-State rate). 

“(3) S.L. 2003-152 (DMV to have a military 
designation for drivers licenses; allow re- 
newal by mail). 

“(4) S.L. 2003-248 (allow redaction of per- 
sonal identifying information from military 
discharges filed with register of deeds). 

“(5) S.L. 2003-300 (extend drivers license 
to 90 days following end of deployment; waive 
civil penalties and fees for lapsed motor ve- 
hicle hability insurance; extend property tax 
filing deadline; extend property listing dead- 
line; grant full refund of tuition and fees from 


UNC system and community colleges if de- 
ployed; waive repayment of North Carolina 
Legislative Tuition Grants if student called 
to active duty). 


“PART IA. MILITARY MORALE, 
RECREATION AND WELFARE 
FUNDS, CONSERVATION GRANT 
FUNDS. 


“SECTION 1A.1.(a) There is appropriated 
from the General Fund to a Reserve for the 
Military Morale, Recreation, and Welfare Fund 
in the Office of State Budget and Management 
for the 2006-2007 fiscal year the sum of one 
million dollars ($1,000,000). 

“SECTION 1A.1.(b) The Office of State Bud- 
get and Management shall distribute for the 
purposes described in this section the amount 
appropriated by subsection (a) of this section. 
That amount shall be distributed to each mili- 
tary installation on a per capita basis. 

“SECTION 1A.1.(c) Funds distributed to a 
military installation exchange under this sec- 
tion must be deposited in the Military Morale, 
Recreation, and Welfare Fund for that installa- 
tion and used only for community services and 
other expenditures to improve quality of life 
programs for military members and their fam- 
ilies in North Carolina. 

“SECTION 1A.2. There is appropriated from 
the General Fund to the Conservation Grant 
Fund established under G.S. 113A-232 for the 
2006-2007 fiscal year the sum of one million 
dollars ($1,000,000). Funds distributed to the 
Conservation Grant Fund under this section 
must be used for compatible land use and 
conservation easement type acquisitions of 
land adjacent to military bases and flyways.” 
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§ 127C-2. Membership. 


(a) The North Carolina Advisory Commission on Military Affairs shall 
consist of 21 voting members, who shall serve on the Executive Committee, 
and 15 nonvoting, ex officio members who shall serve by reason of their 
positions. 

(b) The Executive Committee shall be appointed as follows: 

(1) Three members appointed by the Speaker of the House of Represen- 
tatives, one of whom shall be a member of a recognized veterans’ 
organization. 

(2) Three members appointed by the President Pro Tempore of the Senate, 
one of whom shall be a member of a recognized veterans organization. 

(3) Fifteen members appointed by the Governor, consisting of: 

a. Three representatives from the Jacksonville community. 
b. Three representatives from the Havelock community. 

c. Three representatives from the Goldsboro community. 

d. Three representatives from the Fayetteville community. 
e. Three public members from across the State. 

(c) The following members, or their designee, shall serve ex officio: 

(1) The Lieutenant Governor. 

(la) Secretary of Crime Control and Public Safety. 

(2) Secretary of Commerce. 

(2a) The Secretary of Transportation. 

(2b) The Secretary of the Department of Environment and Natural 
Resources. 

(3) Commanding General 18th Airborne Corps, Fort Bragg. 

(4) Commanding General Marine Corps Base, Camp Lejeune. 

(5) Commanding General Marine Corps Air Station, Cherry Point. 

(6) Commander 4th FW, Seymour Johnson Air Force Base. 

(7) Commander 43rd Airlift Wing, Pope Air Force Base. 

(8) Commander of the U.S. Coast Guard Support Center, Elizabeth City. 

(9) Adjutant General of the North Carolina National Guard. 

(10) The Executive Director of the North Carolina League of Municipalli- 


ties. 

(11) The Executive Director of the North Carolina Association of County 
Commissioners. 

(12) The Assistant Secretary for Veterans Affairs, Department of Admin- 
istration. 


(d) The Governor shall designate one member of the Executive Committee 
appointed pursuant to subsection (b) of this section to serve as chair. The 
Executive Committee shall elect four persons from amongst its membership to 
serve as vice-chairs. 

? ie The terms of the members of the Executive Committee shall be as 
ollows: 
(1) The members initially appointed by the Speaker of the House of 
Representatives and the President Pro Tempore of the Senate shall 
serve terms ending on December 31, 2003. 
(2) Seven of the members appointed by the Governor shall serve initial 
terms ending on December 31, 2002. 
(3) Eight of the members appointed by the Governor shall serve initial 
terms ending on December 31, 2003. 

Thereafter, all members shall serve two-year terms. (2001-424, s. 12.1; 

2001-486, s. 2.9(a), (b); 2004-49, s. 1.) 


Effect of Amendments. — Session Laws subsection (a); and in subsection (c), added 
2004-49, s. 1, effective June 24, 2004, substi- subdivision (1), redesignated former subdivi- 
tuted “15 nonvoting” for “nine nonvoting” in — sion (1) as subdivision (la), inserted the subdi- 
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visions designated herein as subdivisions (2a) 
and (2b), and added the subdivisions desig- 
nated herein as subdivisions (10), (11), and (12). 


§ 127C-3. Military Advisor. 


The Military Advisor within the Office of the Governor shall serve as the 
administrative head of the Commission and be responsible for the operations 
and normal business activities of the Commission, with oversight by the 
Executive Committee. (2001-424, s. 12.1.) 


§ 127C-4. Purposes. 


The Commission shall have the following responsibilities and duties: 

(1) Advise the Governor and Secretary of Commerce on how to strengthen 
the State’s relationship with the military to protect the installations of 
this State from the results of any future defense budget cuts or 
military downsizing by providing a sound infrastructure, affordable 
housing, and affordable education for military members and their 
families, working to be viewed by national military leaders as the 
most military-friendly State in the nation. 

(2) Develop a strategic plan to provide initiatives to support the long-term 
viability and prosperity of the military of this State that shall include, 
at least: 

a. A comprehensive Economic Impact Study of Military Activities in 
North Carolina to be conducted by the North Carolina State 
University Department of Economics and the East Carolina 
University Office of Regional Development. 

b. A Strengths/Weaknesses/Opportunities/Threats (SWOT) Analysis 
conducted by a professional strategic planning group on the 
current status of the military in North Carolina. 

(3) Study ways to improve educational opportunities for military person- 
nel in North Carolina. 

(4) Assist in coordinating the State’s interests in future activities of the 
Department of Defense. 

(5) Promote initiatives to improve the quality of life for military personnel 
in this State. (2001-424, s. 12.1.) 
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Chapter 128. 
Offices and Public Officers. 


Article 1. 


General Provisions. 


Sec. 

128-1. No person shall hold more than one 
office; exception. 

128-1.1. Dual-office holding allowed. 

128-1.2. Ex officio service by county and city 
representatives and officials. 
Holding office contrary to the Constitu- 

tion; penalty. 

Bargains for office void. 

Receiving compensation of subordinates 
for appointment or retention; re- 
moval. 

Oath required before acting; penalty. 

Persons admitted to office deemed to 
hold lawfully. 

128-7. Officer to hold until successor qualified. 

128-7.1. Failure to qualify creates vacancy. 

128-8, 128-9. [Repealed.] 

128-10. Citizen to recover funds of county or 
town retained by delinquent offi- 
cial. 

128-11. Trust funds to be kept separate. 

128-12. Violations to be reported; misdemean- 
ors. 

128-13. Officers compensated from fees in cer- 
tain counties to render statement; 
penalty; proceeds to school fund. 

128-14. Identification cards for field agents or 
deputies of State departments. 

128-15. Employment preference for veterans 
and their spouses or surviving 
spouses. 

128-15.1. [Repealed.] 

128-15.2. Appointment of acting heads of cer- 
tain agencies. 

128-15.3. Discrimination against handicapped 
prohibited in hiring; recruitment, 
etc., of handicapped persons. 


Article 2. 
Removal of Unfit Officers. 


128-2. 


128-3. 
128-4. 


128-5. 
128-6. 


128-16. Officers subject to removal; for what 
offenses. 

Petition for removal; county attorney 
to prosecute. 

Petition filed with clerk; what it shall 
contain; answer. 

Suspension pending hearing; how va- 
cancy filled. 


128-17. 


128-18. 


128-19. 


Sec. 


128-20. Precedence on calendar; costs. 


Article 3. 


Retirement System for Counties, Cities 
and Towns. 


128-21. 
128-22. 
128-23. 


Definitions. 

Name and date of establishment. 

Acceptance by cities, towns and coun- 

ties. 

Membership. 

128-25. Membership in System. 

128-26. Allowance for service. 

128-26A. Reciprocity of creditable service with 
other State-administered retire- 
ment systems. 

128-27. Benefits. 

128-28. Administration and responsibility for 
operation of System. 

128-29. Management of funds. 

128-29.1. Authority to invest in certain com- 
mon and preferred stocks. 

128-30. Method of financing. 

128-31. Exemptions from execution. 

128-32. Protection against fraud. 

128-32.1. Failure to respond. 

128-33. Certain laws not applicable to mem- 
bers. 

128-34. Transfer of members. 

128-35. Obligations of pension accumulation 
fund. 

128-36. Local laws unaffected; when benefits 
begin to accrue. 

128-36.1. [Repealed.] 

128-37. Membership of employees of district 
health departments or public 
health authorities. 

128-37.1. Membership of employees of county 
social services department. 

128-38. Reservation of power to change. 

128-38.1. Termination or partial termination; 
discontinuance of contributions. 

128-38.2. Internal Revenue Code compliance. 

128-38.3. Deduction for payment to certain 

employees’ associations allowed. 


Article 4. 


Leaves of Absence. 


128-39. Leaves of absence for State officials. 

128-40. Leaves of absence for county officials. 

128-41. Leaves of absence for municipal offic- 
ers. 


128-24. 
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$128-1 CH. 128. OFFICES AND PUBLIC OFFICERS §128-1 


ARTICLE 1. 


General Provisions. 


§ 128-1. No person shall hold more than one office; excep- 
tion. 


No person who shall hold any office or place of trust or profit under the 
United States, or any department thereof or under this State, or under any 
other state or government, shall hold or exercise any other office or place of 
trust or profit under the authority of this State, or be eligible to a seat in either 
house of the General Assembly except as provided in G.S. 128-1.1, or by other 
General Statute. (Const., art. 14, s. 7; Rev., s. 2364; C.S., s. 3200; 1967, c. 24, 


S24 1969 rer (0219 coo Ns el OSs aGn OUD usao) 


Cross References. — As to constitutional 
prohibition against double office holding, see 
N.C. Const., Art. VI, § 9, and the note thereto. 


CASE 


I. General Consideration. 
II. Distinguishing Characteristics. 
III. Illustrative Cases. 


I. GENERAL CONSIDERATION. 


At common law there was no limit on the 
right of a citizen to hold several offices, except 
the incompatibility of the duties of the several 
officers. State ex rel. Barnhill v. Thompson, 122 
NECG2493429, 5.05 12001898): 

Necessity of Taking Oath. — The taking of 
an oath of office is not an indispensable crite- 
rion, for the office may exist without it. State ex 
rel. Clark v. Stanley, 66 N.C. 59 (1872); State ex 
rel. Bryan v. Patrick, 124 N.C. 651, 33 S.E. 151 
(1899). 

An officer appointed for a definite time 
to a legislative office has no vested prop- 
erty therein or contract right thereto of 
which the legislature cannot deprive him. Mial 
v. Billington, 134 NiC- 13154678. E.- 9611903): 

And Legislature May Change Duties and 
Emoluments. — Although an office is a consti- 
tutional one, the legislature may, within rea- 
sonable limits, change the statutory duties and 
diminish the emoluments of such office, if the 
public welfare requires it. Fortune v. Buncombe 
County Comm’rs, 140 N.C. 322, 52 S.B. 950 
(1905); Commissioners v. Stedman, 141 N.C. 
448, 54 S.E. 269 (1906). 

The legislature may attach additional duties 
to an existing office, and it may afterwards lop 
off those duties and assign them to a new office, 
leaving the original office as it was before the 
additional duties were attached to it. State ex 
rel. Dowtin v. Beardsley, 126 N.C. 119, 35 S.E. 
241 (1900). 


As to right of citizens and taxpayers of county 
to bring action to try right of person to hold two 
offices at the same time, see note to G.S. 1-515. 


NOTES 


In respect to offices created and provided for 
by the Constitution, the people in convention 
assembled alone can alter, change their tenure, 
duties or emoluments, or abolish them; while in 
respect to legislative offices, it is entirely within 
the power of the legislature to deal with them 
as public policy may suggest and public interest 
may demand. Mial v. Ellington, 134 N.C. 131, 
46 S.E. 961 (1903). 

Unless the Constitution otherwise expressly 
provides, the legislature has power to increase 
or vary the duties, or diminish the salary or 
other compensation appurtenant to the office, 
or abolish any of its rights or privileges before 
the end of the term, or to alter or abridge the 
term, or to abolish the office itself. State ex rel. 
Caldwell v. Wilson, 121 N.C. 425, 28 S.E. 554 
(1897), appeal dismissed, 169 U.S. 586, 18 S. 
Ct. 435, 42 L. Ed. 865 (1898); Mial v. Ellington, 
134 N'C. 131546 Sie 9615903): 

The legislature may reduce or increase the 
salaries of such officers as are not protected by 
the Constitution during their term of office, but 
cannot deprive them of the whole. Cotten v. 
Ellis, 52 N.C. 545 (1860). 

Manner of Appointment. — Where officers 
have to be appointed to fill a regular term, the 
Governor nominates to the Senate, unless it be 
an officer who is elected by the people, and then 
he fills the vacancy or term until the people can 
elect his successor. People ex rel. Battle v. 
Mclver, 68 N.C. 467 (1873). See also, People ex 
rel. Nichols v. McKee, 68 N.C. 429 (1873); 
People ex rel. Welker v. Bledsoe, 68 N.C. 457 
(1873). 
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The power to create vacancies in a public 


office, the incumbents of which are charged - 


with continuing duties and _ responsibilities, 
rests, in the absence of provisions to the con- 
trary, in the body possessing the original power 
of appointment. State ex rel. Greene v. Owen, 
125 N.C. 212, 34 S.E. 424 (1899). 

Offices whose duties are congruous may 
be consolidated; but it is just, in cases of 
consolidation of offices, to postpone the opera- 
tion of the law until a vacancy appears in the 
office whose duties are to be transferred. Troy v. 
Wooten, 32 N.C. 377 (1849). 


II. DISTINGUISHING 
CHARACTERISTICS. 


In General. — Public office is tenure by 
virtue of an appointment, conferred by public 
authority. Willis v. Melvin, 53 N.C. 62 (1860). 

The term embraces the ideas of tenure, du- 
ration, emolument and duties. State ex rel. 
Bryvonoverarick, 124 N.C.) 651.8318... 151 
(1399). 

A public office is an agency for the State, 
and the person whose duty it is to perform this 
agency is a public officer. State ex rel. Clark v. 
Stanley, 66 N.C. 59, 8 Am. R. 488 (1872); State 
ex rel. Barnhill v. Thompson, 122 N.C. 493, 29 
S.E. 720 (1898); State Prison v. Day, 124 N.C. 
362, 32 S.E. 748 (1899). 

This is considered to be the true definition of 
a public officer in its original, broad sense. The 
essence of it is the duty of performing an 
agency, that is, of doing some act or acts or 
series of acts for the State. State ex rel. Clark v. 
Stanley, 66 N.C. 59 (1872). 

And a Parcel of the Administration of 
Government. — The true test of a public office 
is that it is a parcel of the administration of 
government, or is itself directly created by the 
lawmaking power. Eliason v. Coleman, 86 N.C. 
235 (1882). 

Portion of Sovereignty Attaches. — An 
office or place of trust requiring a proceeding by 
quo warranto for the removal of the incumbent 
is defined as a public position to which a portion 
of the sovereignty of the country, either legisla- 
tive, executive or judicial, attaches for the time 
being, and which is exercised for the benefit of 
the public. State ex rel. Wooten v. Smith, 145 
N.C. 476, 59 S.E. 649 (1907). 

Combination of Duty and Agency. — The 
word “office” in its primary signification implies 
a duty or duties — the agency from the State to 
perform the duties. The duties of the office are 
of first consequence, and the agency from the 
State to perform those duties is the next step in 
the creation of an office. It is the union of the 
two factors, duty and agency, which makes the 
office. State Prison v. Day, 124 N.C. 362, 32 S.E. 
748, 46 L.R.A. 295 (1899). 

Public Office Distinguished from Public 
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Agency. — The most important characteristic 
which distinguishes an office from a public 
agency is that the conferring of the office car- 
ries with it a delegation to the individual of 
some of the sovereign functions of the govern- 
ment. In this respect the terms “office” and 
“place of trust” as used in our Constitution are 
synonymous. Doyle v. Aldermen of Raleigh, 89 
N.C. 133, 45 Am. R. 677 (1883); State ex rel. 
Barnhill v. Thompson, 122 N.C. 493, 29 S.E. 
720 (1898); State ex rel. Wooten v. Smith, 145 
N.C. 476, 59 S.E. 649 (1907). 

Addition of Duties to Existing Office. — 
An act which merely attaches new duties to 
existing offices does not create a new office. 
McCullers v. Board of Comm’rs, 158 N.C. 75, 73 
S.E. 816 (1911). 

Authority to Appoint to Office. — If a 
person is authorized to appoint to an office, this 
duty of itself constitutes him a public officer. 
State ex rel. Clark v. Stanley, 66 N.C. 59, 8 Am. 
R. 488 (1872); State ex rel. Howerton v. Tate, 68 
N.C. 546 (1873). 

Office Distinguished from Employment 
and Contract. — An “office” is defined by good 
authority as involving a delegation to the indi- 
vidual of some of the sovereign functions of 
government, to be exercised by him for the 
benefit of the public, by which it is distin- 
guished from “employment” or “contract.” 
Eliason v. Coleman, 86 N.C. 235 (1882); State 
ex rel. Barnhill v. Thompson, 122 N.C. 493, 29 
S.E. 720 (1898). 

A public office is an administrative agency or 
public employment, and although an office is an 
employment, it does not follow that every em- 
ployment is an office. State ex rel. Wooten v. 
Smith, 145 N.C. 476, 59 S.E. 649 (1907). 

Officers Distinguished from Placemen. 
— The distinction between officers and 
placemen is that the former are required to 
take an oath to support the Constitutions of the 
State and of the United States, while the latter 
are not. Worthy v. Barrett, 63 N.C. 199 (1869), 
appeal dismissed, 76 U.S. 611, 19 L. Ed. 565 
(1870). 


Ill. IELUSTRATIVE CASES. 


Governor and Others in Executive De- 
partment. — The executive department is an 
agency for the State, and the Governor and 
others, whose duty it is to discharge this 
agency, are public officers. State ex rel. Clark v. 
Stanley, 66 N.C. 59 (1872). 

Judges. — The judicial department is an 
agency for the State, and the judges are public 
officers. State ex rel. Clark v. Stanley, 66 N.C. 
59, 8 Am. R. 488 (1872). 

A clerk of the court is a public officer. 
Wilson -v. Jordan,-1247 NC." 683733 S-He 139 
(1899); 

A recorder is a public officer. Rhodes v. 


Weil 
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Love, 153 N.C. 468, 69 S.E. 436 (1910). See 


State v. Lord, 145 N.C. 479, 59 S.E. 656 (1907). - 


Members of Legislature. — The legislative 
department is an agency for the State, and the 
members of the Senate and of the House of 
Representatives are public officers in the broad 
sense in which the term is used in the Consti- 
tution of this State. State ex rel. Clark v. 
Stanley, 66 N.C. 59 (1872). 

In Worthy v. Barrett, 63 N.C. 199 (1869), 
appeal dismissed, 76 U.S. 611, 19 L. Ed. 565 
(1870), it is said that “members of the legisla- 
ture are not officers. Theirs are places of trust 
and profit, but not offices of trust and profit.” 
Doyle v. Aldermen of Raleigh, 89 N.C. 133 
(1883). In this instance the court was using the 
terms in the restricted sense in which they are 
used in U.S. Const., Amend. XIV. Lewis v. 
White, 287 N.C. 625, 216 S.E.2d 134 (1975). 

The members of the county board of 
education are public officers. State ex rel. 
Barnhill v. Thompson, 122 N.C. 493, 29 S.E. 
720 (1898); State ex rel. Greene v. Owen, 125 
NC 712, 34.5 424,(1399): 

State Printer. — Under the acts abolishing 
the office of State printer and providing for 
letting of State printing by contract, the posi- 
tion of State printer was not a public office. 
Brown v. Turner, 70 N.C. 93 (1874). 

University Trustees and Directors of 
State Institutions. — The trustees of The 
University of North Carolina and the directors 
of the penitentiary, of the lunatic asylum and of 
the institution for the deaf, dumb and blind 
were public officers. People ex rel. Nichols v. 
McKee, 68 N.C. 429 (1873); People ex rel. 
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Welker v. Bledsoe, 68 N.C. 457 (1873); People ex 
rel. Badger v. Johnson, 68 N.C. 471 (1873); 
People ex rel. Rogers v. McGowan, 68 N.C. 520 
(1873). 

The office of the superintendent of the 
State Prison, with its attendant duties, is a 
public office. State Prison v. Day, 124 N.C. 362, 
32 S.E. 748 (1899). 

A constable is a public officer. Rhodes v. 
Love, 153 N.C. 468, 69 S.E. 436 (1910). 

Chief Inspector of Shellfish Commis- 
sion. — The office of chief inspector of the 
Shellfish Commission is a public office. White v. 
Hill, 125 N.C. 194, 34 S.E. 432 (1899). 

A town clerk is a public officer. Rhodes v. 
Love, 153 N.C. 468, 69 S.E. 436 (1910). 

Clerk of the Peace. — See Rhodes v. Love, 
153 N.C. 468, 69 S.E. 436 (1910). 

Parish Clerk. — See Rhodes v. Love, 153 
N.C. 468, 69 S.E. 436 (1910). 

Clerk of City Works. — It has even been 
held that a clerk of the city works is a public 
officer. Rhodes v. Love, 153 N.C. 468, 69 S.E. 
436 (1910). 

The position of public administrator is a 
mere administrative agency, and not an office 
or place of trust, within former N.C. Const., Art. 
XIV, § 7 (now N.C. Const., Art. VI, § 9). State ex 
rel. Wooten v. Smith, 145 N.C. 476, 59 S.E. 649 
(1907). 

Sexton. — It has been held that a sexton is a 
public officer. Rhodes v. Love, 153 N.C. 468, 69 
S.E. 486 (1910). 

The chief engineer of the Western North 
Carolina Railroad is not a public officer. 
Eliason v. Coleman, 86 N.C. 235 (1882). 


OPINIONS OF ATTORNEY GENERAL 


Tribal Chairman. — The position of Tribal 
Chairman is neither an elective nor an appoint- 
ive office subject to the dual office holding 
prohibitions of the North Carolina Constitution 


and related statutes. See opinion of Attorney 
General to The Honorable Ronnie Sutton, N.C. 
House of Representatives, 2000 N.C. AG LEXIS 
6 (11/17/2000). 


§ 128-1.1. Dual-office holding allowed. 


(a) Any person who holds an appointive office, place of trust or profit in State 
or local government is hereby authorized by the General Assembly, pursuant to 
Article VI, Sec. 9 of the North Carolina Constitution, to hold concurrently one 
other appointive office, place of trust or profit, or an elective office in either 
State or local government. 

(b) Any person who holds an elective office in State or local government is 
hereby authorized by the General Assembly, pursuant to Article VI, Sec. 9 of 
the North Carolina Constitution to hold concurrently one other appointive 
office, place of trust or profit, in either State or local government. 

(c) Any person who holds an office or position in the federal postal system or 
is commissioned as a special officer or deputy special officer of the United 
States Bureau of Indian Affairs is hereby authorized to hold concurrently 
therewith one position in State or local government. 
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(d) The term “elective office,” as used herein, shall mean any office filled by 
election by the people when the election is conducted by a county or municipal 
board of elections under the supervision of the State Board of Elections. (1971, 
enG0 (ps2) 1975.08 174198 7%,.c. 427s, 102) 


CASE NOTES 


Local Ordinance Conflicted with Sec- 
tion. — Local ordinance prohibiting concurrent 
service as an elected town official and as a 
member of the board of adjustment, an ap- 
pointed position, conflicted with this section. 
Board of Adjustment v. Town of Swansboro, 108 
N.C. App. 198, 423 S.E.2d 498 (1992), aff’d, 334 


N.C. 421, 432 S.E.2d 310, reh’g denied, 335 
N.C. 182, 436 S.E.2d 369 (1993). 

Applied in Ratcliff v. County of Buncombe, 
663 F. Supp. 1003 (W.D.N.C. 1987). 

Cited in Ratcliff v. County of Buncombe, 759 
F.2d 1183 (4th Cir. 1985). 


OPINIONS OF ATTORNEY GENERAL 


Federal Postal System Employee May 
Hold Appointive But Not Elective Office in 
State or Local Government. — See opinion 
of Attorney General to Mr. Leo Mercer, Post- 
master, 41 N.C.A.G. 633 (1971). 

Serving as President of the board of 
directors of a telephone membership cor- 
poration and on the Board of the Rural 
Electrification Authority is not prohibited 
dual-office holding. See opinion of Attorney 
General to Mr. Aaron A. Hathcock, Administra- 
tor, Rural Electrification Authority, 52 N.C.A.G. 
107 (1983). 

Person holding appointive office as po- 
lice officer can hold position as elected 
officer in either State or local government, 
including as a school board member. See opin- 
ion of Attorney General to Captain Bobby 


Kilgore, Monroe Public Safety Department, 55 
N.C.A.G. 34 (1985). 

Tribal Chairman. — The position of Tribal 
Chairman is neither an elective nor an appoint- 
ive office subject to the dual office holding 
prohibitions of the North Carolina Constitution 
and related statutes. See opinion of Attorney 
General to The Honorable Ronnie Sutton, N.C. 
House of Representatives, 2000 N.C. AG LEXIS 
6 (11/17/2000). 

Member of the Parks and Recreation 
Authority who holds an appointment as 
trustee of a community college may also 
hold an elective office in the local government of 
the town. See opinion of Attorney General to 
Mr. Daniel C. Oakley, General Counsel, Depart- 
ment of Environment and Natural Resources, 
2003 N.C.A.G. 6 (8/19/03). 


§ 128-1.2. Ex officio service by county and city represen- 
tatives and officials. 


Except when the resolution of appointment provides otherwise, whenever 
the governing body of a county or city appoints one of its own members or 
officials to another board or commission, the individual so appointed is 
considered to be serving on the other board or commission as a part of the 
individual’s duties of office and shall not be considered to be serving in a 
separate office. 

As used in this section, the term “official” means (i) in the case of a county, 
the county manager, acting county manager, interim county manager, county 
attorney, finance officer, or clerk to the board and (ii) in the case of a city, the 
city manager, acting city manager, interim city manager, city attorney, finance 
officer, city clerk, or deputy clerk. As used in this section, the term “city” has the 
meaning provided in G.S. 160A-1. (1983, c. 651, s. 1; 1991, c. 508, s. 5.) 


OPINIONS OF ATTORNEY GENERAL 


Tribal Chairman. — The position of Tribal 
Chairman is neither an elective nor an appoint- 
ive office subject to the dual office holding 
prohibitions of the North Carolina Constitution 


and related statutes. See opinion of Attorney 
General to The Honorable Ronnie Sutton, N.C. 
House of Representatives, 2000 N.C. AG LEXIS 
6 (11/17/2000). 
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§ 128-2. Holding office contrary to the Constitution; pen- 
alty. 


If any person presumes to hold any office, or place of trust or profit, or is 
elected to a seat in either house of the General Assembly, contrary to Article VI, 
Sec. 9 of the North Carolina Constitution, he shall forfeit all rights and 
emoluments incident thereto. (1790, c. 319, P.R.; 1792, c. 366, P.R.; 1793, c. 393, 
PR11796,-c. 1500 Pha Sid. C181 iP Rea CiGe Gimem ba @ odes. 1870; Rev., 


5, 2365: C.S.fsno20beixe sess. 1924, c 110 SLOT I caG 3: ss: a) 


Cross References. — As to parties to suits 
for penalties, see G.S. 1-58. 


§ 128-3. Bargains for office void. 


All bargains, bonds and assurances made or given for the purchase or sale of 
any office whatsoever, the sale of which is contrary to law, shall be void. (5 and 
GHdwiViec. 166 3) RC. c.77,s) 2. Code cule il tReveisa2 300 oe S72 za) 


CASE NOTES 


Theory of Appointments. — By the theory 
of our government, appointments to office are 
presumed to be made solely upon the principle 
detur digniori, and any practice whereby the 
bare consideration of money is brought to bear 
in any form upon such appointments to or 
resignation of office conflicts with and degrades 
this great principle. The services performed 
under such appointments are paid for by salary 
or fees, presumed to be adjusted at the point of 
adequate remuneration only. Any premium 
paid to obtain office interferes with this adjust- 
ment and tempts to speculation, overcharges 
and frauds in the effort to restore the balance 
thus disturbed. Basket v. Moss, 115 N.C. 448, 
20 S.E. 733 (1894). 

The public has a right to some better test of 
the capacity of their servants than the fact that 
they possess the means of purchasing their 
offices. Basket v. Moss, 115 N.C. 448, 20 S.E. 
733 (1894). 

Agreements Void. — Public offices are pub- 


lic trusts, and should be conferred solely upon 
considerations of ability, integrity, fidelity and 
fitness for the position. Agreements for compen- 
sation to procure these tend directly and neces- 
sarily to lower the character of the appoint- 
ments, to the great detriment of the public. 
Hence, such agreements, of whatever nature, 
have always been held void as being against 
public policy. Basket v. Moss, 115 N.C. 448, 20 
S.E. 733 (1894). 

Contracts to procure appointments to an of- 
fice or to resign an office in another’s favor are 
void at common law, as well as by statute. 
Basket v. Moss, 115 N.C. 448, 20 S.E. 733 
(1894). 

Same—Federal Offices. — Notwithstand- 
ing that the office is under the United States 
government, if an action were brought in our 
courts to recover upon a bond or mortgage given 
for such consideration, our courts would hold it 
void. Basket v. Moss, 115 N.C. 448, 20 S.E. 733 
(1894). 


§ 128-4. Receiving compensation of subordinates for ap- 
pointment or retention; removal. 


Any official or employee of this State or any political subdivision thereof, in 
whose office or under whose supervision are employed one or more subordinate 
officials or employees who shall, directly or indirectly, receive or demand, for 
himself or another, any part of the compensation of any such subordinate, as 
the price of appointment or retention of such subordinate, shall be guilty of a 
Class 1 misdemeanor: Provided, that this section shall not apply in cases in 
which an official or employee is given an allowance for the conduct of his office 
from which he is to compensate himself and his subordinates in such manner 
as he sees fit. Any person convicted of violating this section, in addition to the 
criminal penalties, shall be subject to removal from office. The procedure for 
removal shall be the same as that provided for removal of certain local officials 
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from office by G.S. 128-16 to 128-20, inclusive. (1937, c. 32, ss. 1, 2; 1993, c. Hoot 
s. 942; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 128-5. Oath required before acting; penalty. 


Every officer and other person required to take an oath of office, or an oath 
for the faithful discharge of any duty imposed on him, and also the oath 
appointed for such as hold any office of trust or profit in the State, shall take 
all said oaths before entering on the duties of the office, or the duties imposed 
on such person, on pain of forfeiting five hundred dollars ($500.00) to the use 
of the poor of the county in or for which the office is to be used, and of being 
ejected from his office or place by proper proceedings for that purpose. (R.C., c. 
ime Ode, Ss. 1373; Revy., s. 2367; C.S., s. 3203.) 


CASE NOTES 


The taking of the oath of office is not an Oath Not Taken. — Failure to take an oath of 


indispensable criterion, for the office may 
exist without it. It is a mere incident, and 
constitutes no part of the office. State ex rel. 
Clark v. Stanley, 66 N.C. 59 (1872); State ex rel. 
Diy eve atric. 124, N.C. 651, 93S. 6.7151 
(1899). 

And Acts of Officer May Be Valid Though 


office, while it might subject one exercising the 
duties of the office to a penalty under this 
section, would not deprive his acts of the valid- 
ity given those of de facto officers performing 
the duties of a de jure office. Vance S. Har- 
tingtom &= Co. Vv Renner, 236 N:C.9321, 72 
9.E.2d 838 (1952). 


§ 128-6. Persons admitted to office deemed to hold law- 
fully. 


Any person who shall, by the proper authority, be admitted and sworn into 
any office, shall be held, deemed, and taken, by force of such admission, to be 
rightfully in such office until, by judicial sentence, upon a proper proceeding, 
he shall be ousted therefrom, or his admission thereto be, in due course of law, 
deClaLecmollaOonst.,art. 4,6. 20,1644 c, 38 s°2°1848%c. 64, s. I: B.C. c. 77, 
s.3, Code, s. 1872; Rev., s. 2368: C.S., s. 3204.) 


CASE NOTES 


I. General Consideration. 
II. Proceedings to Try Title to Office. 


I. GENERAL CONSIDERATION. 


The General Assembly has conferred ex- 
press approval on the judicial doctrine of 
de facto office by enacting this section. People 
ex rel. Duncan v. Beach, 294 N.C. 713, 242 
S.E.2d 796 (1978). 

The acts of a de facto officer are valid as 
to the public and third persons. People ex 
rel. Duncan v. Beach, 294 N.C. 713, 242 S.E.2d 
NOGKLOT8). 

Acts of de facto officers, who exercise their 
office for a considerable length of time, are as 
effectual when they concern the rights of third 
persons or the public as if they were officers de 
jure. Hughes v. Long, 119 N.C. 52, 25 S.E. 743 
(1896). 

The acts of one purporting to be an officer are 
evidence of his authority; and such acts, as to 


third persons, are to be taken as valid while the 
incumbent is thus acting. Swindell v. Warden, 
52 N.C. 575 (1860). 

The official acts of persons entering into office 
under color of an irregular election are of full 
force until such officers are removed by a proper 
proceeding. Commissioners of Trenton  v. 
McDaniel, 52 N.C. 107 (1859). 

Usurping, De Facto and De Jure Officers 
Distinguished. — A usurper is one who takes 
possession without any authority. His acts are 
utterly void, unless he continues to act for so 
long a time or under such circumstances as to 
afford a presumption of his right to act. And 
then his acts are valid as to the public and third 
persons. But he has no defense in a direct 
proceeding against himself. A de facto officer is 
one who goes in under color of authority or who 
exercises the duties of the office so long or 


185 


§128-6 


under such circumstances as to raise a pre- 
sumption of his right, in which cases his neces- 
sary official acts are valid as to the public and 
third persons; but he may be ousted by a direct 
proceeding. A de jure officer is one who is 
regularly and lawfully elected or appointed and 
inducted into office and exercises the duties as 
his right. All his necessary official acts are 
valid, and he cannot be ousted. The only differ- 
ence between an officer de facto and an officer 
de jure is that the former may be ousted in a 
direct proceeding against him, while the latter 
cannot be. So far as the public and third per- 
sons are concerned, there is no difference what- 
ever. The acts of one have precisely the same 
force and effect as the acts of the other. People 
ex rel. Norfleet v. Staton, 73 N.C. 546 (1875). 

A mere intruder or usurper is not ordinarily, 
but may become, an officer de facto in some 
cases. This can happen only by the continued 
exercise of the office by him and the acquies- 
cence therein by the public authorities and the 
public for such length of time as to afford to 
citizens generally a strong presumption that he 
had been duly appointed. But when without 
color of authority he simply assumes to act, to 
exercise authority as an officer, and the public 
knows the fact, or reasonably ought to know 
that he is a usurper, his acts are absolutely void 
for all purposes. The mere fact that, apart from 
his usurpation, his supposed official acts were 
fair and honest could not impart to them valid- 
ity and efficiency. Burke v. Elliott, 26 N.C. 355 
(1844); People ex rel. Norfleet v. Staton, 73 N.C. 
546 (1875); State ex rel. Van Amringe v. Taylor, 
108: N.C3196212 5.4 1005.23 AmustaRyodgl2 
L.R.A. 202 (1891); Whitehead v. Pittman, 165 
N.C. 89, 80 S.E. 976 (1914). 

A usurper in office is distinguished from a de 
facto officer in that a usurper takes possession 
of office and undertakes to act officially without 
any authority, either actual or apparent. Since 
he is not an officer at all or for any purpose, his 
acts are absolutely void, and they can be im- 
peached at any time in any proceeding. People 
ex rel. Duncan v. Beach, 294 N.C. 713, 242 
S.E.2d 796 (1978). 

This section applies to a person who, 
having duly qualified, is performing the 
duties of the office under color of right, 
and not to a case where the appointee of the 
Governor, requiring the concurrence of the Sen- 
ate in order to hold his office for the full 
unexpired term of his predecessor, is holding 
over after the Senate has met and concurred in 
the appointment of another. State ex rel. Salis- 
bury v. Croom, 167 N.C. 223, 83 S.E. 354 (1914). 

Who Is Officer De Facto. — An officer de 
facto is one whose acts, though not those of a 
lawful officer, the law, upon principles of policy 
and justice, will hold valid, so far as they 
involve the interests of the public and third 
persons, where the duties of the office were 
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exercised (1) without a known appointment or 
election, but under such circumstances of rep- 
utation or acquiescence as were calculated to 
induce people, without inquiry, to submit to or 
revoke his action, supposing him to be the 
officer he assumed to be; (2) under color of a 
known and valid appointment or election, but 
where the officer failed to conform to some 
precedent requirement or condition, such as 
taking an oath, giving a bond, or the like; (3) 
under color of a known election or appointment, 
void because there was a want of power in the 
electing or appointing body, or by reason of 
some defect or irregularity in its exercise, such 
ineligibility, want of power or defect being un- 
known to the public; (4) under color of an 
election or appointment, by or pursuant to a 
public unconstitutional law, before the same is 
adjudged to be such. State v. Lewis, 107 N.C. 
967, 12 S.E. 457, 13 S.E. 247 (1890); Stateex 
rel. Van Amringe v. Taylor, 108 N.C. 196, 12 
S.E. 1005 (1891). See State v. Speaks, 95 N.C. 
689 (1886); Whitehead v. Pittman, 165 N.C. 89, 
80 S.E. 976 (1914). 

To constitute an officer de facto it is requisite 
that there be some colorable election or ap- 
pointment to and induction into the office. Van 
Amringe v. Taylor, 108 N.C. 196, 12 S.E. 1005, 
93, Ams St. Reol, 12a RA 20289 

To constitute one an officer de facto there 
must be an actual exercise of the office and 
acquiescence of the public authorities long 
enough to cause, in the mind of the citizen, a 
strong presumption that the officer was duly 
appointed. Hughes v. Long, 119 N.C. 52, 25 S.E. 
743 (1896). 

The indispensable basis of being a de facto 
officer is that there is such an office. State v. 
Shuford, 128 N.C. 588, 38 S.E. 808 (1901). 

Persons who have been regarded as public 
officers for the greater part of the time during 
which the office existed, and whose acts are 
recognized by other public functionaries, must 
be taken to be officers de facto. Burton ex rel. 
Reeves v. Patton, 47 N.C. 124, 62 Am. Dec. 194 
(1854). 

A judge de facto is defined as one who 
occupies a judicial office under some color of 
right, and for the time being performs its duties 
with public acquiescence, though having no 
right in fact. In order for one to be deemed a 
judge de facto, he must have satisfied the 
following four conditions: (1) He assumes to be 
the judge of a court which is established by law; 
(2) he is in possession of the judicial office in 
question, and is discharging its duties; (3) his 
incumbency of the judicial office is illegal in 
some respects; and (4) he has at least a fair 
color of right or title to the judicial office, or has 
acted as its occupant for so long a time and 
under such circumstances of reputation or ac- 
quiescence by the public generally as are calcu- 
lated to afford a presumption of his right to act 


186 


§128-6 


and to induce people, without inquiry, to submit 
to or invoke official action on his part on the 
supposition that he is the judge he assumes to 
be. People ex rel. Duncan v. Beach, 294 N.C. 
713, 242 S.E.2d 796 (1978). 

So far as the public and third persons are 
concerned, a judge de facto is competent to do 
whatever may be done by a judge de jure. In 
consequence, acts done by a judge de facto in 
the discharge of the duties of his judicial office 
are as effectual so far as the rights of third 
persons or the public are concerned as if he 
were a judge de jure. People ex rel. Duncan v. 
Beach, 294 N.C. 7138, 242 S.E.2d 796 (1978). 

A Judge De Jure. — A judge de jure exer- 
cises the office of judge as a matter of right. In 
order to become a judge de jure one must satisfy 
three requirements: (1) He must possess the 
legal qualifications for the judicial office in 
question; (2) he must be lawfully chosen to such 
office; and (3) he must have qualified himself to 
perform the duties of such office according to 
the mode prescribed by law. People ex rel. 
Duncan v. Beach, 294 N.C. 713, 242 S.E.2d 796 
(1978). 

Elected and Qualifying City Councilman 
Is De Facto Officer Until Removed. — Upon 
his election, and after having been sworn in as 
a member of a city council, a person is a de facto 
councilman until he is removed from such office 
in a quo warranto proceeding or otherwise 
removed therefrom as provided by law. Arm- 
strong v. McInnis, 264 N.C. 616, 142 S.E.2d 670 
(1965). 

Tabulation of Election Result by Clerk Is 
Prima Facie Correct. — A tabulation of the 
result of an election by the clerk, in the manner 
required by law, is prima facie correct, and can 
only be questioned in a quo warranto proceed- 
ind. Cozare.v.Mleming, 123 N.C..547, 31.8.E. 
822 (1898). 

Cited in In re Wingler, 231 N.C. 560, 58 
S.H.2d 372 (1950). 


II. PROCEEDINGS TO TRY TITLE TO 
OFFICE. 


Injunction is not the proper method of 
trying title to an office, and it will not lie at 
the suit of the incumbent of a public office to 
restrain a claimant of the office from claiming 
and exercising its powers and duties. Patterson 
v. Hubbs, 65 N.C. 119 (1871); Jones v. Commis- 
sioners of Granville, 77 N.C. 280 (1877). 

The erroneous action of the county commis- 
Sioners in declaring an office vacant because of 
an apparent tie vote, and ordering a new elec- 
tion, does not warrant the granting of an in- 
junction to one of the candidates, since the title 
to the office can be inquired into by quo war- 
ranto even after such a new election. Cozart v. 
Fleming, 123 N.C. 547, 31 S.E. 822 (1898). 

Injunction does not lie to restrain county 
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commissioners from declaring a public office 
vacant because of an apparent tie vote where it 
is an attempt, in effect, to try the title to the 
office by injunction, which is not permissible. 
Cozart v. Fleming, 123 N.C. 547, 31 S.E. 822 
(1898). 

Proceeding Is in Nature of Quo War- 
ranto. — Title to a public office cannot be tried 
by motion, but must be determined by a pro- 
ceeding in the nature of quo warranto. Sneed v. 
Bullock, 77 N.C, 282877): 

Who May Bring Action. — An action to try 
the right of an incumbent to any public office 
may be brought by the Attorney General upon 
his own information, or upon the complaint of 
any private party. People ex rel. Cloud v. Wil- 
son, 72 N.C. 155 (1875); People ex rel. Hargrove 
v. Hilliard, 72 N.C. 169 (1875). 

Any person having a right to an office can, in 
his own name, bring an action for the purpose 
of testing his right as against one claiming 
adversely. Brown v. Turner, 70 N.C. 93 (1874). 

Maxim “De Minimis” Not Applicable. — 
Notwithstanding the maxim “De minimis non 
curat lex,” a suit will be entertained to deter- 
mine rights to an office paying only eight dol- 
lars a month in addition to board. State ex rel. 
Greene v. Owen, 125 N.C. 212, 34 S.E. 424 
(1899). 

No demand is necessary before suing to 
try the right to an office. State ex rel. 
Shennonhouse v. Withers, 121 N.C. 376, 28 S.E. 
522 (1897). 

Allegation of Citizenship in Complaint. 
— Where persons who have been elected and 
qualified as county commissioners bring an 
action against persons appointed by the judge 
of the district, under the provisions of Chapter 
135, Laws 1895, to try the defendants’ title to 
office, the complaint must allege that the plain- 
tiffs are citizens and taxpayers of the county. 
State ex rel. Houghtalling v. Taylor, 122 N.C. 
41; 122. N.Co 171, 29 8:8. 101, 2909S. Bo 161 
(1898). 

A relator in quo warranto proceedings 
to try title to office accepts the position 
that he has been displaced in the office, by 
the form of action in which he seeks to assert 
his rights, and may not therein avail himself of 
the position that under this section he should 
have been ousted therefrom by a judicial sen- 
tence, under a proper proceeding, etc. State ex 
rel. Salisbury v. Croom, 167 N.C. 223, 83 S.E. 
354 (1914). 

Estoppel to Deny Acceptance of Office 
and Vacating of Prior Office. — A person 
who held himself out and who acted as an 
officer and who signed his name as such, and 
who in writing resigned the office, is estopped 
from denying that he accepted the office, and 
thus vacated a prior office filled by him. State 
ex rel. Midgett v. Gray, 159 N.C. 4438, 74 S.E. 
1050 (1912). 
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A person who held himself out and who acted 
as an officer was estopped to deny his qualifi- 
cation when the acceptance of such office was 
relied on to vacate a prior office filled by him, 
despite the fact that he was not sworn on the 
Bible when he qualified for the second office. 
State ex rel. Midgett v. Gray, 159 N.C. 443, 74 
S.E. 1050 (1912). See State v. Cansler, 75 N.C. 
442 (1876); State v. Long, 76 N.C. 254 (1877). 

Conduct Amounting to Surrender of Of- 
fice. — Where a person had been elected clerk 
of the superior court, and at the proper time 
had tendered his bonds, which had been ac- 
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cepted by the court, and he was inducted into 
office, while the former clerk was present in 
court, cognizant of what was going on, and did 
not object thereto, but surrendered up the office 
and records to the new clerk and retired from 
the performance of the duties of the office for 12 
months thereafter, it was held, in an action in 
the nature of quo warranto, that such conduct 
in the old clerk amounted to a surrender of his 
office to the court, and justified the reception 
and induction into office of the newly elected 
clerk. Williams v. Sommers, 18 N.C. 61 (1834). 


§ 128-7. Officer to hold until successor qualified. 


All officers shall continue in their respective offices until their successors are 
elected or appointed, and duly qualified. (1848, c. 64, s. 2; R.C., c. 77, s. 3; Code, 


Slo i2 heve se 2000; 6.555, 3200) 


Editor’s Note. — Session Laws 2005-425, s. 
4, provides, in part: “Judges elected in 2006 and 
thereafter take office accordingly, and as pro- 
vided by Section 10 of Article VI of the North 


Carolina Constitution and G.S. 128-7, those in 
office on the first Monday in December of 2006 
or 2008 shall continue until their successors’ 
terms begin and are duly qualified.” 


CASE NOTES 


Holding Over After Expiration of Term. 
— An officer elected by the people, holding over 
after his regular term on failure of his successor 
to qualify, holds over until the place is filled at 
the next general election, under former N.C. 
Const., Art. 3, §§ 1 and 13 (now N.C. Const., 
Art. III, § 7 and Art. VI, § 10). People ex rel. 
Battle v. McIver, 68 N.C. 467 (1873). 

Where an officer has been inducted into his 
office before the beginning of the term for which 
he was reelected, one who is appointed to fill 
the vacancy caused by his death before that 
term begins, holds only until the expiration of 
the first term. People ex rel. Worley v. Smith, 31 
N.C. 304 (1879). 

Term of Appointee of Judge. — In case of 
a vacancy in the office of the clerk of the 
superior court, the appointee of the judge holds 
only until the next election at which members 
of the General Assembly are chosen. Rodwell v. 
Rowland, 137 N.C. 617, 50 S.E. 319 (1905). 

Status of Officer Holding Over — De 
Jure. — Whether regarded as a part of an 
original term or a new and conditional one by 
virtue of the statute, the holders are regarded 
as officers de jure until their successors have 
been lawfully elected or appointed and have 
properly qualified. State ex rel. Markham v. 
Simpson, 175 N.C. 135, 95 S.E. 106 (1918). 

Same — De Facto. — Where a clerk of the 
superior court held over in office until his 
successor qualified, he was at least clerk de 
facto; his acts cannot be collaterally impeached, 
and are valid as to third parties. Threadgill v. 


Carolina Cent. Ry., 73 N.C. 178 (1875). 

The mayor of a municipality was constituted 
a special court for the municipality by valid act 
(Chapter 144, Private Laws of 1913). A duly 
elected and qualified mayor assumed the duties 
as judge of the special court under claim of 
authority. By Chapter 1142, Session Laws of 
1949, it was provided that said judge should be 
appointed by the commissioners of the town, 
and that he should hold no other office. The 
town commissioners failed to appoint a judge 
under the provisions of this act. It was held that 
a sentence imposed by the mayor acting as 
judge of the special court cannot be collaterally 
attacked in habeas corpus since he was at least 
a judge de facto if not de jure. In re Wingler, 231 
N.C. 560, 58 S.E.2d 372 (1950). 

When Legislature Presumed to Acqui- 
esce in Continuation in Office. — The Gen- 
eral Assembly having failed to appoint or pro- 
vide for the election of successors to the 
highway and sinking fund commissioners of 
Madison County, who were appointed for a 
four- or six-year term by Chapter 341, Public- 
Local Laws of 1931, the General Assembly 
having power to terminate their continuance in 
office, and the General Assembly having power 
to terminate, change or continue the appoint- 
ments, it will not be held that it intended to 
create perpetuities or exclusive emoluments in 
violation of any of the provisions of former N.C. 
Const., Art. I (now N.C. Const., Art. VI), and 
said commissioners continue to hold office with 
power to discharge the duties thereof. Freeman 
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v. Board of County Comm’rs, 217 N.C. 209, 7 
S.E.2d 354 (1940). 

Vacancy Created by Resignation. — 
Where a district court judge resigned upon the 
discovery of his legal infirmity under G.S. 7A- 
4.20, his resignation from office created an 
actual vacancy in that position. Hence, upon 
the resignation, there was no one legally enti- 
tled to hold office by virtue of an election, nor 
under this section was there an incumbent with 
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the legal right to continue in office until a 
successor was elected or appointed. The judge, 
therefore, created a legal as well as an actual 
vacancy in office under N.C. Const., Art. IV, 
§ 19. People ex rel. Duncan v. Beach, 294 N.C. 
713, 242 8.E.2d 796 (1978). 

Cited in State ex rel. Hedgpeth v. Allen, 220 
N.C. 528, 17 S.E.2d 781 (1941); State ex rel. 
Hill v. Ponder, 221 N.C: 58, 19 S.E.2d 5 (1942). 


OPINIONS OF ATTORNEY GENERAL 


Members of the Environmental Manage- 
ment Commission continue to hold their 
positions until other appointments are made. 


Holman, Secretary, North Carolina Depart- 
ment of Environment and Natural Resources, 
2000 N.C. AG LEXIS 5 (5/9/2000). 


See opinion of Attorney General to Mr. William 


§ 128-7.1. Failure to qualify creates vacancy. 


If any person who has been elected to public office (i) dies or becomes 
disqualified for the office before qualifying for the office, or (ii) for any reason 
refuses to qualify for the office, the office shall be declared vacant. Unless 
otherwise provided by law, such vacancy shall be filled by appointment by the 
authority having the power to fill vacancies as prescribed by law. (1971, c. 183.) 


§ 128-8: Repealed by Session Laws 1981, c. 884, s. 13. 


§ 128-9: Repealed by Session Laws 1979, c. 650. 


§ 128-10. Citizen to recover funds of county or town re- 
tained by delinquent official. 


When an official of a county, city or town is liable upon his bond for 
unlawfully and wrongfully retaining by virtue of his office a fund, or a part 
thereof, to which the county, city or town is entitled, any citizen and taxpayer 
may, in his own name for the benefit of the county, city or town, institute suit 
and recover from the delinquent official the fund so retained. Any county 
commissioners, aldermen, councilmen or governing board who fraudulently, 
wrongfully and unlawfully permit an official so to retain funds shall be 
personally lable therefor; any citizen and taxpayer may, in his own name for 
the benefit of the county, city or town, institute suit and recover from such 
county commissioners, aldermen, councilmen, or governing board, the fund so 
retained. Before instituting suit under this section, the citizen and taxpayer 
shall file a statement before the county commissioners, treasurer, or other 
officers authorized by law to institute the suit, setting forth the fund alleged to 
be retained or permitted to be retained, and demanding that suit be instituted 
by the authorities authorized to sue within 60 days. The citizen and taxpayer 
so suing shall receive one-third part, up to the sum of five hundred dollars 
($500.00), of the amount recovered, to indemnify him for his services, but the 
amount received by the taxpayer and citizen as indemnity shall in no case 
exceed five hundred dollars ($500.00). (1913, c. 80; C.S., s. 3206.) 


Legal Periodicals. — For comment on tax- 
payers’ actions, see 13 Wake Forest L. Rev. 397 
(1977). 
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CASE NOTES 


Citizens and taxpayers of a county may 
maintain an action against the commission- 
ers of the county and its defaulting sheriff to 
enforce collection of the amount of the default 
upon allegations that the county commission- 
ers have corruptly refused to perform their 
duties in this respect. Weaver v. Hampton, 201 
N.C. 798, 161 S.E. 480 (1931). 

This section applies to money collected before 
its passage, and a citizen and taxpayer, on 
sufficient and proper averment of default on the 
part of the county officials, has a right to 
maintain an action of this character without 
resort to the provisions of the statute. Waddill 
v. Masten, 172 N.C. 582, 90 S.E. 694 (1916). 

An action by citizens and taxpayers to 
recover monetary damages from a State 
officer for misuse of State property while in 
office is not recognized and may not be main- 
tained. Flaherty v. Hunt, 82 N.C. App. 112, 345 
S.E.2d 426, cert. denied, 318 N.C. 505, 349 
S.E.2d 859 (1986). 

Judge Held Without Authority to Indem- 
nify Plaintiffs. — In an action by taxpayers 
under this section to recover of county commis- 
sioners on account of public funds unlawfully 
expended, etc., plaintiffs disclaiming any right 
personally to participate in the recovery, it was 
held that after a recovery by plaintiffs and the 
entry of a consent judgment dismissing the 
appeals, wherein no mention was made of in- 
demnifying plaintiffs for their services, the res- 
ident judge was without authority to entertain 
a petition of one of the original taxpayer plain- 
tiffs for such reimbursement. Hill v. Stansbury, 
224 N.C. 356, 30 S.E.2d 150 (1944). 

Authority of Commissioners to Allow 
County Treasurer Additional Salary. — In 
a civil action by taxpayers against county com- 
missioners and against the treasurer of the 
county to recover moneys paid to such trea- 
surer in excess of his annual salary as fixed by 


law, where the evidence tended to show that the 
county treasurer’s salary was fixed at $1,800 a 
year in 1927, and that in 1931, agreeable to the 
Machinery Act of that year, the commissioners 
designated the county treasurer to receive tax 
prepayments and for this extra service allowed 
him $1,200 per year additional, and again in 
1939 allowed him $240 more per year, both 
without legislative authority, judgment of non- 
suit as to the commissioners was properly al- 
lowed under the express provisions of this sec- 
tion, there being no evidence of bad faith, etc., 
while such judgment as to the county treasurer 
was reversed. Hill v. Stansbury, 223 N.C. 193, 
25 S.E.2d 604 (1943). 

Statutory Factors Not Present. — This 
section does not create an initial cause of action 
against commissioners, but rather establishes 
a derivative remedy, requiring both retained 
funds by a bonded officer and refusal to act by 
commissioners. The allegations and the plead- 
ings indicate that neither of these factors were 
present in action wherein county commission- 
ers expended county funds to produce and dis- 
tribute information concerning referenda re- 
garding redistricting and merger or nonmerger 
of county public schools. Bardolph v. Arnold, 
112 N.C. App: 190;.435'S.E.2d 1091993); cert: 
denied, 335 N.C. 552, 439 S.E.2d 141 (1993). 

When taxpayers sued county commissioners 
for entering into a contract which benefitted 
one of the commissioners, they did not have a 
claim under G.S. 128-10 because they did not 
show a public official who was liable on his bond 
or commissioners who refused to take action 
against such official, and the existence of insur- 
ance coverage issued by the North Carolina 
Counties Liability and Property Insurance Pool 
Fund did not provide a bond, as insurance and 
suretyship were not synonymous terms. Gibbs 
v. Mayo, 162 N.C. App. 549, 591 S.E.2d 905, 
2004 N.C. App. LEXIS 252 (2004), cert. denied, 
358 N.C. 543, 599 S.E.2d 45 (2004). 


§ 128-11. Trust funds to be kept separate. 


Any sheriff, treasurer or other officer of any county, city, town or other 
political subdivision of the State, receiving, by virtue of his office, public money 
or money to be held by him in trust shall keep or deposit such money or the 
credits or other evidence thereof separate and apart from his own funds and 
shall not, at any time, apply such money to his own use or benefit or 
intermingle the same in any manner with credits or funds of his own. (1931, c. 


Teese lisa) 


CASE NOTES 


Cited in Patterson v. Southern Ry., 214 N.C. 
38, 198 S.E. 364 (1938). 
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§ 128-12. Violations to be reported; misdemeanors. 


It shall be the duty of the director of the Local Government Commission to 
report to the district attorney of the district any violation of G.S. 128-11 of 
which he may have knowledge, and any violation of such section shall be 
unlawful and shall constitute a Class 1 misdemeanor. (1931, c. 60, s. 3; 1931, 
CBest lO U3 0Cs 41. S.c2: 1993, .6.,539,:5! 9433.1994. Kx, Sess, c. 24,5. 14(c),) 


CASE NOTES 


Cited in Patterson v. Southern Ry., 214 N.C. 
38, 198 S.E. 364 (1938). 


§ 128-13. Officers compensated from fees in certain coun- 
ties to render statement; penalty; proceeds to 
school fund. 


Every clerk of the superior court, register of deeds, sheriff, coroner, surveyor, 
or other county officer, whose compensation or services performed shall be 
derived from fees, shall render to the board of county commissioners of their 
respective counties, on the first Monday in December of each year, a statement, 
verified under oath, showing: first, the total gross amount of all fees collected 
during the preceding fiscal year; second, the total amount paid out during the 
preceding fiscal year for clerical or office assistance. Any county officer, subject 
to this section, who refuses or fails to file such report as above provided, on or 
before the first Monday in December, shall be subject to a fine of twenty-five 
dollars ($25.00) and ten dollars ($10.00) additional for each day or fraction of 
a day such failure shall continue. The board of county commissioners shall 
assess and collect the penalty above provided for, and supply same to the 
general school fund of the county. The first report under this section shall be for 
the fiscal year beginning December 12, 1913. 

This section applies only to the Counties of Anson, Bertie, Bladen, Cabarrus, 
Carteret, Chowan, Currituck, Duplin, Halifax, Harnett, Haywood, Hertford, 
Johnston, Jones, Moore, Pender, Perquimans, Pitt, Randolph, Richmond, 
Rowan, Scotland, Union, Vance, Warren, Washington, Wayne, Wilson. (1913, c. 
ape oorsess 1915, c, 10; 1935, c, 390.) 


CASE NOTES 


Power of Legislature to Regulate Pay. — 
One who accepts a public office does so, with 
well defined exceptions as to certain constitu- 
tional officers, under the authority of the legis- 
lature to change the emoluments he is to re- 
ceive for the performance of his duties, at any 
time, and while the office of sheriff is a consti- 
tutional one, the regulation of his fees is within 
the control of the legislature, and the same may 
be reduced during the term of the incumbent or 
he may therein be compensated by a salary 
instead of on a fee basis. Mills v. Deaton, 170 
BiIGs386, 8749. Hi -123)(1915). 


Construction of Act Changing Pay from 
Salary to Fee Basis. — An act changing the 
pay of county officials from a salary to a fee 
basis, taking prospective effect from the expi- 
ration of the terms of the present incumbents, 
will be presumed to have a sensible and just 
intent, with knowledge of existing conditions 
and will not be construed as to apply to deprive 
the incumbent sheriff of the emoluments of his 
term by requiring that he deliver the tax lists to 
his successor. Commissioners of Orange County 
v Dain. | vo N.C. 611, O25. be som). 
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§ 128-14. Identification cards for field agents or deputies 
of State departments. 


Every field agent or deputy of the various State departments who is 
authorized to collect money, audit books, inspect premises of individual or 
business firms and/or any other field work pertaining to the department which 
he represents, shall be furnished with an identification card signed by the head 
of the department represented by him, certifying that the said field agent or 
deputy has authority to represent the department, and such identification card 
shall carry a photographic likeness of said representative. (1937, c. 236.) 


§ 128-15. Employment preference for veterans and their 
spouses or surviving spouses. 


(a) It shall be the policy of the State of North Carolina that, in appreciation 
for their service to this State and this country during a period of war, and in 
recognition of the time and advantage lost toward the pursuit of a civilian 
career, veterans shall be granted preference in employment with every State 
department, agency, and institution. 

(b) As used in this section: 

(1) “A period of war” includes World War I (April 16, 1917, through 
November 11, 1918), World War II (December 7, 1941, through 
December 31, 1946), the Korean Conflict (June 27, 1950, through 
January 31, 1955), the period of time between January 31, 1955, and 
the end of the hostilities in Vietnam (May 7, 1975), or any other 
campaign, expedition, or engagement for which a campaign badge or 
medal is authorized by the United States Department of Defense. 

(2) “Veteran” means a person who served in the Armed Forces of the 
United States on active duty, for reasons other than training, and has 
been discharged under other than dishonorable conditions. 

(3) “Eligible veteran” means: 

a. A veteran who served during a period of war; or 

b. The spouse of a disabled veteran; or 

c. The surviving spouse or dependent of a veteran who dies on active 
duty during a period of war either directly or indirectly as the 
result of such service; or 

d. A veteran who suffered a disabling injury for service-related 
reasons during peacetime; or 

e. The spouse of a veteran described in subdivision d. of this subsec- 
tIOM On 

f. The surviving spouse or dependent of a person who served in the 
Armed Forces of the United States on active duty, for reasons 
other than training, who dies for service-related reasons during 
peacetime. 

(c) Hereafter, in all evaluations of applicants for positions with this State or 
any of its departments, institutions or agencies, a preference shall be awarded 
to all eligible veterans who are citizens of the State and who served the State 
or the United States honorably in either the army, navy, marine corps, nurses’ 
corps, air corps, air force, coast guard, or any of the armed services during a 
period of war. 

(d) The provisions of this section shall be subject to the provisions of Article 
1 of Chapter 165 of the General Statutes, and Parts 13 and 19 of Article 9 of 
Chapter 143B of the General Statutes. (1939, c. 8; 1953, c. 1332; 1967, c. 536; 
1987 (Reg. Sess., 1988), c. 1064, s. 2.) 
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CASE NOTES 


Construction with Other Sections. — 
Pursuant to G.S. 126-83, employees of the Sys- 
tem designated in G.S. 126-5(a)(2) are ex- 
pressly excluded from the preference afforded 
by G.S. 126-80 but, if qualified under this 
section, are entitled to the veterans preference 
thereunder applicable to all employees of State 
departments, agencies and institutions. Wright 
v. Blue Ridge Area Auth., 134 N.C. App. 668, 
518 $.E.2d 772, 1999 N.C. App. LEXIS 899 
(1999), cert. denied, 351 N.C. 122, 541 S.E.2d 
472 (1999). 

Minimum Requirements for Position 
Must Be Met. — Although this section awards 
a preference rating of 10 points to veterans who 
apply for employment with the state or any of 
its departments, it does not state that the 
minimum requirements specified for a position 
may be ignored. Davis v. Vance County Dep’t of 


Social Servs., 91 N.C. App. 428, 372 8.E.2d 88 
(1988). 

Refusal to Allow Education Equivalen- 
cies to Fulfill Requirements Not Error. — 
The State Personnel Commission’s refusal to 
allow education equivalencies to fulfill the min- 
imum education requirement of graduation 
from a four-year college for a position opening 
in the Department of Social Services, was not 
arbitrary and capricious where petitioning em- 
ployee’s history, including 20 years of clerical/ 
administrative experience and service during 
the Vietnam conflict, although noteworthy and 
commendable, failed to meet the requirements 
under the department’s prescribed and pub- 
lished basis. Davis v. Vance County Dep’t of 
Social Servs., 91 N.C. App. 428, 372 S.E.2d 88 
(1988). 


§ 128-15.1: Repealed by Session Laws 1987 (Regular Session, 1988), c. 


1064, s. 4. 


§ 128-15.2. Appointment of acting heads of certain agen- 


cies. 


In every case where a State board or commission is authorized by statute to 
appoint the executive head of a State agency or institution, that board or 
commission may appoint an acting executive head of that agency or institution 


to serve 


(1) During the physical or mental incapacity of the regular holder of the 
office to discharge the duties of his office, 

(2) During the continued absence of the regular holder of the office, or 

(3) During a vacancy in the office and pending the selection and qualifi- 
cation of a person to serve for the unexpired term. 


An acting executive head of a State agency or institution appointed in 
accordance with this section may perform any act and exercise any power 
which a regularly selected holder of such office could lawfully perform and 
exercise. All powers granted to an acting executive head of a State agency or 
institution under this section shall expire immediately 

(1) Upon the termination of the incapacity of the officer in whose stead he 
acts, 

(2) Upon the return of the officer in whose stead he acts, or 

(3) Upon the selection and qualification of a person to serve for the 
unexpired term. 

Each State board or commission may determine (after such inquiry as it 
deems appropriate) that the executive head of a State agency or institution 
whom it is authorized by statute to appoint is physically or mentally incapable 
of performing the duties of his office. Each such board or commission may also 
determine that such incapacity has terminated. (1959, c. 284, s. 1.) 


§ 128-15.3. Discrimination against handicapped prohib- 
ited in hiring; recruitment, etc., of handi- 
capped persons. 


There shall be no discrimination in the hiring policies of the State Personnel 
System against any applicant for employment based upon any physical defect 
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or impairment of the applicant unless the defect or impairment to some degree 
prevents the applicant from performing the duties required by the employment 
sought. 

It shall be the policy of this State to give positive emphasis to the 
recruitment, evaluation, and employment of physically handicapped persons 
in State government. To carry out the provisions of this section, the Office of 
State Personnel shall develop methods and programs to assist and encourage 
the departments, institutions, and agencies of State government in carrying 
out this policy and to provide for appropriate study and review of the 
employment of handicapped persons. (1971, c. 748; 1973, c. 1299.) 


ARTICLE 2. 
Removal of Unfit Officers. 


§ 128-16. Officers subject to removal; for what offenses. 


Any sheriff or police officer shall be removed from office by the judge of the 
superior court, resident in or holding the courts of the district where said 
officer is resident upon charges made in writing, and hearing thereunder, for 


the following causes: 
(1) 
office. 


For corruption. 
For extortion. 
Upon conviction of a felony. 


For willful or habitual neglect or refusal to perform the duties of his 


For willful misconduct or maladministration in office. 


For intoxication, or upon conviction of being intoxicated. (P.L. 1918, c. 


(GINS. 2071919"c 255; €.5.7s, 32089 1959 c. 1 2566 Moet, c. olla 


C,108..5..82.) 
Local Modification. — Onslow: 1965, c. 
(Bee 
Cross References. — As to appropriate 


manner of action by which to try the title to an 


office, see G.S. 1-515. As to removal for receiv- 
ing compensation of subordinates, see G.S. 
128-4. 


CASE NOTES 


Purpose of Statute. — Officer may be re- 
moved for misconduct or failure to perform the 
duties of his office, whether such failures were 
willful or habitually negligent; the statute was 
evidently enacted for the protection of the pub- 
lic, and not for the punishment of the delin- 
quent officer. State ex rel. Hyatt v. Hamme, 180 
N.C. 684, 104 S.E. 174 (1920); State v. 
Hockaday, 265 N.C. 688, 144 S.E.2d 867 (1965). 

This section does not purport to create a 
criminal offense, nor does any provision of 
this Article provide for prosecution by indict- 
ment or otherwise for any criminal offense. 
State v. Hockaday, 265 N.C. 688, 144 S.E.2d 
867 (1965). 

And a proceeding under this section is 
not a criminal prosecution for punishment 
but is a civil proceeding. State v. Hockaday, 265 
N.C. 688, 144 S.E.2d 867 (1965). 

Actions under this Article are neither 


civil nor criminal, but are merely an inquiry 
into the conduct of the office holder to deter- 
mine whether he is unfit to continue in office. 
State ex rel. Leonard v. Huskey, 65 N.C. App. 
550, 309 S.E.2d 726 (1983). 

A proceeding under this Article is neither a 
civil nor criminal action. State v. Felts, 79 N.C. 
App. 205, 339 S.E.2d 99 (1986). 

The North Carolina Rules of Civil Pro- 
cedure, G.S. 1A-1, do not apply to actions 
brought pursuant to this Article. State ex 
rel. Leonard v. Huskey, 65 N.C. App. 550, 309 
S.E.2d 726 (1983). 

Attorney General Is Not Authorized to 
Bring An Action Under This Article. — 
Neither G.S. 114-2(1), 114-11.6 nor 128-17 gives 
the Attorney General or his designee the au- 
thority to file an action pursuant to this Article. 
State v. Felts, 79 N.C. App. 205, 339 S.E.2d 99 
(1986). 
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But Is Limited to Advising District At- 
torney. — Neither the Attorney General nor 
his designee is given specific authority to file an 
action under this Article in place of the district 
authority or the county attorney. Absent this 
statutory authorization, the Attorney General 
is limited to consulting with and advising the 
district attorney in carrying out his statutory 
duty to initiate a petition for removal from 
office of a sheriff or police officer. State v. Felts, 
79, N.C. App. 205, 339 S.B.2d 99. (1986), ex- 
pressing no opinion on whether the Attorney 
General could have brought a similar action 
under his common law powers. 

Failure to Take Oath Does Not Exempt 
from Liability. — There can be no doubt that 
if one elected to an office takes possession of it, 
engages in the exercise of its duties, and mis- 
behaves by taking unlawful and extortionate 
fees, that he will be liable for such misbehavior, 
notwithstanding the fact that he failed to take 
the oath of office. State v. Cansler, 75 N.C. 442 
(1876). 

Sufficiency of Evidence. — Under this 
section as it stood before the 1973 amendment, 
it was held that the evidence in proceedings to 
remove a prosecuting attorney from office un- 
der this section was sufficient to sustain an 
order removing him when he admitted that he 
attempted to induce, and did induce, a person 
to violate the statutes of the State in partici- 
pating in acts made an offense for immorality, 
etc., whatever his intent may have been 
therein. State ex rel. Hyatt v. Hamme, 180 N.C. 
684, 104 S.E. 174 (1920), wherein it was also 
held that defendant could not complain because 
he was removed not in accordance with the 
specifications alleged in the petition, but upon 
his own evidence. 

Hearing Required. — Because of the se- 
vere adverse consequences possible for the of- 
fice holder in an action under this Article, 
fundamental fairness entitles such office holder 
to a hearing which meets the basic require- 
ments of due process, requirements which must 
include adequate time and opportunity to pre- 


ART. 2. REMOVAL OF UNFIT OFFICERS 
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pare to respond to the accusations against him. 
State ex rel. Leonard v. Huskey, 65 N.C. App. 
550, 309 S.E.2d 726 (1983). 

Jury Not Required. — The proceedings 
under this section do not require an issue to be 
submitted to the jury. A public office is not a 
property right under former N.C. Const., Art. I, 
§ 19 (now N.C. Const., Art. I, § 25). State ex 
rel. Hyatt v. Hamme, 180 N.C. 684, 104 S.E. 
174 (1920). 

Time of Trial. — Although this Article re- 
quires a prompt trial, its terms are broad 
enough to allow the trial court to set the time of 
trial within his discretion, considering, among 
other things, the nature of the charges brought 
and the terms of court available for trial. State 
ex rel. Leonard v. Huskey, 65 N.C. App. 550, 309 
S.H.2d'726 (1983). 

Appeal from Superior Court. — An appeal 
from the judgment of the superior court judge 
that a prosecuting attorney be removed for 
“willful misconduct or maladministration in 
office,” etc., is upon questions of law and legal 
inferences, if justified by the findings of facts 
supported by evidence, N.C. Const., Art. VI, 
§ 8; and the appeal is allowed by G.S. 1-277. 
State ex rel. Hyatt v. Hamme, 180 N.C. 684, 104 
S.E. 174 (1920), decided under this section as it 
stood before the 1973 amendment. 

Enjoining Vacating of Office by Commis- 
sioners Before They Have Qualified. — An 
action to enjoin newly elected county commis- 
sioners, who had not yet qualified, from declar- 
ing a public office vacant, and electing a succes- 
sor, is properly dismissed as premature. Cozart 
v. Fleming, 123 N.C. 547, 31 S.E. 822 (1898). 

Former G.S. 7-115 and this Article were 
not in pari materia. State ex rel. Swain v. 
Creasmans; 260) 9N Go 163, 132.70.He2d) 304 
(1963). 

Cited in State ex rel. Swain v. Creasman, 
255 N.C. 546,,122.5.H.2d 858 (1961); Jones y. 
Buchanan, 164 F. Supp. 2d 734, 2001 U.S. Dist. 
LEXIS’ 14951 “(W.D_N.C. 2001); Harmon, y, 
Buchanan, 164 F. Supp. 2d 649, 2001 U.S. Dist. 
LEXIS 14956 (W.D.N.C. 2001). 


§ 128-17. Petition for removal; county attorney to prose- 


cute. 


The complaint or petition shall be entitled in the name of the State of North 
Carolina, and may be filed upon the relation of any five qualified electors of the 
county in which the person charged is an officer, upon the approval of the 
county attorney of such county, or the district attorney of the district, or by any 
such officer upon his own motion. It shall be the duty of the county attorney or 
district attorney to appear and prosecute this proceeding. (P.L. 1913, c. 761, s. 
PO COO 50. SO 200.1913, Cot wee) 


Legal Periodicals. — For a survey of 1996 
developments in constitutional law, see 75 
N.C.L. Rev. 2281 (1997). 
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CASE NOTES 


Actions under this Article are neither 
civil nor criminal, but are merely an inquiry 
into the conduct of the office holder to deter- 
mine whether he is unfit to continue in office. 
State ex rel. Leonard v. Huskey, 65 N.C. App. 
550, 309 S:E.2d 726 (1983); 

The North Carolina Rules of Civil Pro- 
cedure, G.S. 1A-1, do not apply to actions 
brought pursuant to this Article. State ex 
rel. Leonard v. Huskey, 65 N.C. App. 550, 309 
S.E.2d 726 (1983). 

Who May File Petition for Removal. — 
The clear language of this section specifies that 
only three classes of persons may file a petition 
for removal: (1) Five qualified electors, upon the 
approval of the county attorney or district at- 
torney; (2) the county attorney; or (3) the dis- 
trict attorney. State v. Felts, 79 N.C. App. 205, 
339 S.E.2d 99 (1986). 

Attorney General Is Not Authorized to 
Bring An Action Under This Article. — This 
section does not give the Attorney General or 
his designee the authority to file an action 
pursuant to this Article. State v. Felts, 79 N.C. 
App. 205, 339 S.E.2d 99 (1986), expressing no 
opinion on whether the Attorney General could 
have brought a similar action under his com- 
mon law powers. 


Neither G.S. 114-2(1) nor G.S. 114-11.6 au- 
thorizes the Attorney General or his designee to 
bring a proceeding under this Article for re- 
moval of a sheriff or police officer. State v. Felts, 
19 N.C. App. 205, 339 S.H.2d 99 (1986). 

Nor May He Be Delegated Such Author- 
ity. — There is no provision in this Article 
authorizing the district attorney or the county 
attorney to delegate to the Attorney General his 
duty to file the petition. State v. Felts, 79 N.C. 
App. 205, 339 5.E.2d 99 (1986), 

Time of Trial. — Although this Article re- 
quires a prompt trial, its terms are broad 
enough to allow the trial court to set the time of 
trial within his discretion, considering, among 
other things, the nature of the charges brought 
and the terms of court available for trial. State 
ex rel. Leonard v. Huskey, 65 N.C. App. 550, 309 
Sali 2d. 7261983), 

Cited in State ex rel. Swain v. Creasman, 
255 N.C. 546, 122 S.E.2d 358 (1961); State ex 
rel. Swain v. Creasman, 260 N.C. 1638, 132 
S.E.2d 304 (1963); Jones v. Buchanan, 164 F. 
Supp. 2d 734, 2001 U.S. Dist. LEXIS 14951 
(W.D.N.C. 2001); Harmon v. Buchanan, 164 F. 
Supp. 2d 649, 2001 U.S. Dist. LEXIS 14956 
(W.D.N.C. 2001). 


§ 128-18. Petition filed with clerk; what it shall contain; 
answer. 


The accused shall be named as defendant, and the petition shall be signed by 
some elector, or by such officer. The petition shall state the charges against the 
accused, and may be amended, and shall be filed in the office of the clerk of the 
superior court of the county in which the person charged is an officer. The 
accused may at any time prior to the time fixed for hearing file in the office of 
the clerk of the superior court his answer, which shall be verified. (P.L. 1913, 
GeO less 22. LOC oo eso ses) 


CASE NOTES 


Actions under this Article are neither Time of Trial. — Although this Article re- 


civil nor criminal, but are merely an inquiry 
into the conduct of the office holder to deter- 
mine whether he is unfit to continue in office. 
State ex rel. Leonard v. Huskey, 65 N.C. App. 
550, 309 S.E.2d 726 (1983). 

The North Carolina Rules of Civil Pro- 
cedure, G.S. 1A-1, do not apply to actions 
brought pursuant to this Article. State ex 
rel. Leonard v. Huskey, 65 N.C. App. 550, 309 
S.E.2d 726 (1983). 


quires a prompt trial, its terms are broad 
enough to allow the trial court to set the time of 
trial within his discretion, considering, among 
other things, the nature of the charges brought 
and the terms of court available for trial. State 
ex rel. Leonard v. Huskey, 65 N.C. App. 550, 309 
S.E.2d 726 (1983). 

Cited in State v. Felts, 79 N.C. App. 205, 339 
S.E.2d 99 (1986). 


§ 128-19. Suspension pending hearing; how vacancy filled. 


Upon the filing of the petition in the office of the clerk of the superior court, 
and the presentation of the same to the judge, the judge may suspend the 
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accused from office if in his judgment sufficient cause appear from the petition 
and affidavit, or affidavits, which may be presented in support of the charges 
contained therein. In case of suspension, as herein provided, the temporary 
vacancy shall be filled in the manner provided by law for filling of the vacancies 
iesuch orice: ( WelOls. cx1Glece254 1O19V eC 23833Cionis. oo I.) 


CASE NOTES 


Actions under this Article are neither 
civil nor criminal, but are merely an inquiry 
into the conduct of the office holder to deter- 
mine whether he is unfit to continue in office. 
State ex rel. Leonard v. Huskey, 65 N.C. App. 
550, 309 S.E.2d 726 (1983). 

The North Carolina Rules of Civil Pro- 
cedure, G.S. 1A-1, do not apply to actions 
brought pursuant to this Article. State ex 
rel. Leonard v. Huskey, 65 N.C. App. 550, 309 
S.E.2d 726 (1983). 

Hearing Required. — Because of the se- 
vere adverse consequences possible for the of- 
fice holder in an action under this Article, 
fundamental fairness entitles such office holder 


to a hearing which meets the basic require- 
ments of due process, requirements which must 
include adequate time and opportunity to pre- 
pare to respond to the accusations against him. 
State ex rel. Leonard v. Huskey, 65 N.C. App. 
bo0,309 S.be2d 126 °(1933). 

Time of Trial. — Although this Article re- 
quires a prompt trial, its terms are broad 
enough to allow the trial court to set the time of 
trial within his discretion, considering, among 
other things, the nature of the charges brought 
and the terms of court available for trial. State 
ex rel. Leonard v. Huskey, 65 N.C. App. 550, 309 
SoH 2d6726(1983) 


§ 128-20. Precedence on calendar; costs. 


In the trial of the cause in the superior court the cause shall be advanced and 
take precedence over all other causes upon the court calendar, and shall be 
heard at the next session after the petition is filed, provided the proceedings 
are filed in said court in time for said action to be heard. The superior court 
shall fix the time of hearing. If the final termination of such proceedings be 
favorable to any accused officer, said officer shall be allowed the reasonable and 
necessary expense, including a reasonable attorney fee, to be fixed by the 
judge, he has incurred in making his defense, by the county, if he be a county 
officer, or by the city or town in which he holds office, if he be a city officer. If 
the action is instituted upon the complaint of citizens as herein provided, and 
it appears to the court that there was no reasonable cause for filing the 
complaint, the costs may be taxed against the complaining parties. (P.L. 1913, 
Cre, lee O17 c. 288. C.5..9s. 3212: 1973, c. 108..s. 83.) 


CASE NOTES 


The purpose of this section is to ensure 
that charges of misconduct will be re- 
solved as quickly as possible, minimizing 
the risk of loss of public confidence in law 
enforcement. State ex rel. Leonard v. Huskey, 
OoUNeCAyApp.»o0, 309 5.E.2d 726 (1983), 

Actions under this Article are neither 
civil nor criminal, but are merely an inquiry 
into the conduct of the office holder to deter- 
mine whether he is unfit to continue in office. 
State ex rel. Leonard v. Huskey, 65 N.C. App. 
550, 309 S.E.2d 726 (1983). 

The North Carolina Rules of Civil Pro- 
cedure, G.S. 1A-1, do not apply to actions 


brought pursuant to this Article. State ex 
rel. Leonard v. Huskey, 65 N.C. App. 550, 309 
S.E.2d 726 (1983). 

Time of Trial. — Although this Article re- 
quires a prompt trial, its terms are broad 
enough to allow the trial court to set the time of 
trial within his discretion, considering, among 
other things, the nature of the charges brought 
and the terms of court available for trial. State 
ex rel. Leonard v. Huskey, 65 N.C. App. 550, 309 
S.E.2d 726 (1983). 

Applied in State ex rel. Swain v. Creasman, 
260 N.C. 163, 1382 S.E.2d 304 (1963). 
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ARTICLE 3. 


Retirement System for Counties, Cities and Towns. 


§ 128-21. Definitions. 


The following words and phrases as used in this Article, unless a different 
meaning is plainly required by the context, shall have the following meanings: 
(1) “Accumulated contribution” shall mean the sum of all amounts de- 
ducted from the compensation of a member and credited to his 
individual account in the annuity savings fund, together with regular 

interest thereon, as provided in G.S. 128-30, subsection (b). 

(2) “Actuarial equivalent” shall mean a benefit of equal value when 
computed at regular interest upon the basis of such mortality tables 
as shall be adopted by the Board of Trustees. 

(3) “Annuity” shall mean payments for life derived from the accumulated 
contribution of a member. All annuities shall be payable in equal 
monthly installments. 

(4) “Annuity reserve” shall mean the present value of all payments to be 
made on account of any annuity or benefit in lieu of any annuity 
computed at regular interest upon the basis of such mortality tables 
as shall be adopted by the Board of Trustees. 

(5) “Average final compensation” shall mean the average annual compen- 
sation, not including any terminal payments for unused sick leave, of 
a member during the four consecutive calendar years of creditable 
service producing the highest such average; but shall not include any 
compensation, as determined by the Board of Trustees, for the 
reimbursement of expenses or payments for housing or any other 
allowances whether or not classified as salary and wages. 

(6) “Beneficiary” shall mean any person in receipt of a pension, an 
annuity, a retirement allowance or other benefit as provided by this 
Article. 

(7) “Board of Trustees” shall mean the Board provided for in G.S. 128-28 
to administer the Retirement System. 

(7a)a. “Compensation” shall mean all salaries and wages prior to any 

reduction pursuant to sections 125, 401(k), 403(b), 414(h)(2), and 

457 of the Internal Revenue Code, not including any terminal 

payments for unused sick leave, derived from public funds which 

are earned by a member of the Retirement System for service as 

an employee in the unit of the Retirement System for which he is 

performing full-time work. In addition to the foregoing, “compen- 

sation” shall include: 

1. Performance-based compensation (regardless of whether paid 
in a lump sum, periodic installments, or on a monthly basis); 

2. Conversion of additional benefits to salary (additional benefits 
such as health, life, or disability plans), so long as the 
benefits are other than mandated by State law or regulation; 

3. Payment of tax consequences for benefits provided by the 
employer so long as they constitute an adjustment or in- 
crease in salary and not a “reimbursement of expenses”; 

4, Payout of vacation leave so long as such payouts are permitted 
by applicable law and regulation; and 

ae Se contributions to eligible deferred compensation 
plans. 

b. “Compensation” shall not include any payment, as determined by 
the Board of Trustees, for the reimbursement of expenses or 
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payments for housing or any other allowances whether or not 

classified as salary and wages. Notwithstanding any other provi- 

sion of this Chapter, “compensation” shall not include: 

1. Supplement/allowance provided to employee to purchase ad- 
ditional benefits such as health, life, or disability plans; 


Travel supplement/allowance (nonaccountable allowance 
plans); 
Employer contributions to eligible deferred compensation 
plans; 


Employer-provided fringe benefits (additional benefits such as 

health, life, or disability plans); 

Reimbursement of uninsured medical expenses; 

. Reimbursement of business expenses; 

Reimbursement of moving expenses; 

Reimbursement/payment of personal expenses; 

. Incentive payments for early retirement; 

10. Bonuses paid incident to retirement; 
11. Contract buyout/severance payments; and 
12. Payouts for unused sick leave. 

c. In the event an employer reports as “compensation” payments not 
specifically included or excluded as “compensation”, such pay- 
ments shall be “compensation” for retirement purposes only if the 
employer pays the Retirement System the additional actuarial 
liability created by such payments. 


COONAN f WO WN 


(8) “Creditable service” shall mean the total of “prior service” plus 


“membership service” plus service, both noncontributory and _pur- 
chased, for which credit is allowable as provided in G.S. 128-26. In no 
event, however, shall “creditable service” be deemed “membership 
service” for the purpose of determining eligibility for benefits accruing 
under this Chapter. 


(9) “EKarnable compensation” shall mean the full rate of the compensation 


that would be payable to an employee if he worked the full normal 
working time, including any allowance of maintenance or in leu 
thereof received by the member. 


(10) “Employee” shall mean any person who is regularly employed in the 


service of and whose salary or compensation is paid by the employer 
as defined in subdivision (11) of this section, whether employed or 
appointed for stated terms or otherwise, except teachers in the public 
schools and except such employees who hold office by popular election 
as are not required to devote a major portion of their time to the duties 
of their office. “Employee” also means all full-time, paid firemen who 
are employed by any fire department that serves a city or county or 
any part of a city or county and that is supported in whole or in part 
by municipal or county funds. In all cases of doubt the Board of 
Trustees shall decide who is an employee. On and after August 1, 
2001, a person who is a nonimmigrant alien and who otherwise meets 
the requirements of this subdivision shall not be excluded from the 
definition of “employee” solely because the person holds a temporary 
or time-limited visa. 


(11) “Employer” shall mean any county, incorporated city or town, the 


board of alcoholic control of any county or incorporated city or town, 
the North Carolina League of Municipalities, and the State Associa- 
tion of County Commissioners. “Employer” shall also mean any 
separate, juristic political subdivision of the State as may be approved 
by the Board of Trustees upon the advice of the Attorney General. 
“Employer” also means any fire department that serves a city or 
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county or any part of a city or county and that is supported in whole 
or in part by municipal or county funds. 

(lla) “Filing” when used in reference to an application for retirement 
shall mean the receipt of an acceptable application on a form provided 
by the Retirement System. 

(11b) “Law Enforcement Officer” means a full-time paid employee of an 
employer, who possesses the power of arrest, who has taken the law 
enforcement oath administered under the authority of the State as 
prescribed by G.S. 11-11, and who is certified as a law enforcement 
officer under the provisions of Chapter 17C of the General Statutes or 
certified as a deputy sheriff under the provisions of Chapter 17E of the 
General Statutes. “Law enforcement officer” also means the sheriff of 
the county. The number of paid personnel employed as law enforce- 
ment officers by a law enforcement agency may not exceed the number 
of law enforcement positions approved by the applicable local govern- 
ing board. 

(12) “Medical board” shall mean the board of physicians provided for in 
G.S. 128-28, subsection (J). 

(13) “Member” shall mean any person included in the membership of the 
Retirement System as provided in G.S. 128-24. 

(14) “Membership service” shall mean service as an employee rendered 
while a member of the Retirement System. 

(15) “Pension” shall mean payments for life derived from money provided 
by the employer. All pensions shall be payable in equal monthly 
installments. 

(16) “Pension reserve” shall mean the present value of all payments to be 
made on account of any pension or benefit in lieu of any pension 
computed at regular interest upon the basis of such mortality tables 
as shall be adopted by the Board of Trustees. 

(17) “Prior service” shall mean the service of a member rendered before 
the date he becomes a member of the System, certified on his prior 
service certificate and allowable as provided by G.S. 128-26. 

(18) “Regular interest” shall mean interest compounded annually at such 
rate as shall be determined by the Board of Trustees in accordance 
with G.S. 128-29, subsection (b). 

(19) “Retirement” shall mean withdrawal from active service with a 
retirement allowance granted under the provisions of this Article. In 
order for a member’s retirement to become effective in any month, the 
member must render no service at any time during that month. 

(20) “Retirement allowance” shall mean the sum of the annuity and the 
pension, or any optional benefit payable in lieu thereof. 

(21) “Retirement System” shall mean the North Carolina Local Govern- 
mental Employees’ Retirement System as defined in this Article. 
(22) “Service” shall mean service as an employee as described in subdivi- 
sion (10) of this section and paid for by the employer as described in 

subdivision (11) of this section. 

(23) “Year” shall mean the regular fiscal year beginning July 1, and 
ending June 30; in the following calendar year unless otherwise 
defined by regulation of the Board of Trustees. CI 39;ics 590s Is LOA le 
c. 357, s. 1, 1943, c. 535; 1945, c. 526, s. 1; 1947, c. 833, ss. 1, 2; 1949, 
c. 231, ss. 1, 2; 1949, c. 1015; 1959, c. 491, ss. 1, 2; 1961, c. 515, s. 5; 
1965, c. 781; 1971, c. 325, ss. 1-4; 1975, 2nd Sess., c. 983, s. 125: LOT 
Ci SiG res le LIS regan aco wlte OS ho. Ay Oma 196(b); c. 649, s. 
3; 1991, c. 51, s. 1; 1991 (Reg. Sess., 1992), c. 762, ss. 1, 2; 1997-144, 
= 1; 1999-167, ss. 1, 2; 1999-456, s. 37; 2001-426, s. 1; 2003-359, ss. 13, 

4.) 
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Local Modification. — Catawba: 1995, c. 
306, s. 1; 1995 (Reg. Sess., 1996), c. 693, s. 2; 
Wieeklenburg41995,,c,, 532,.s: 1 7.1995. (Reg. 
Sess., 1996), c. 693, s. 1; city of Asheville: 1981, 
c. 737; city of Charlotte: 1947, c. 926, amended 
by Session Laws 1949, c. 734; 1951, c. 387; 
1965, ¢.575; 1969, c. 132; 1971, c. 860; c. 903, s. 
291973) e267; 1983, c. 506; (as to Art. 3) 1985, 
c. 185; 1987, c. 506; 1987 (Reg. Sess., 1988), c. 
1038:,1989, c. 248; c. 770, s. 45; 1991 (Reg. 
Sess., 1992), c. 830; c. 1030, s. 51.6; 1993 (Reg. 
See eo e640. 6.12. 1995, tc. 17/1, s.. 1: 
1999-100, s. 1; 2001-22, 2002-43, ss. 1-5; (as to 
Article 3) city of Fayetteville: 1998-61; city of 
High Point: 1987, c. 327. 

Editor’s Note. — Subdivision (7a)a, (7a)b, 
and (7a)c designations were added by the Revi- 
sor of Statutes. 

Session Laws 1999-167, which in ss. 1 and 2 
added the second sentence of subsection (10), 
deleted the second sentence of subdivision (11) 
(which was subsequently reinserted by Session 
Laws 1999-456, s. 37), and added the last 
sentence of subdivision (11), provided in s. 3 


CASE 


This Article creates contractual rights 
and obligations. Simpson v. North Carolina 
Local Gov’t Employees’ Retirement Sys., 88 
N.C. App. 218, 363 S.E.2d 90 (1987), aff'd, 323 
ING, 362.072 oe. 2d 559! (1988). 

Any cessation of employment, including re- 
tirement, constitutes a termination from ser- 
vice as an employee. Walker v. Board of Trust- 
ees, 348 N.C. 63, 499 S.E.2d 429 (1998). 

Discretionary Power to Participate in 
Retirement System. — Where a city has 
become an employer participating in the State 
Retirement System under authority conferred 
by this Article and by an act amending its 
charter, the repeal of the charter provision 
leaves its governing authorities with discre- 
tionary power to participate in the Retirement 
System under authority conferred by this Arti- 
cle, and mandamus will not lie to compel it to 
withdraw from the State Retirement System. 
Laughinghouse v. City of New Bern, 232 N.C. 
596, 61 S.E.2d 802 (1950). 

Interest Accrual and Compounding. — 
Consistent with the purposes of G.S. 135-119) 
and subdivision (18) of this section, underpay- 
ments were found to accrue interest from the 
date they became due. Furthermore, court 
found that statutes entitled beneficiaries to 
interest, not only on the principle due, but also 
on the accrued or earned interest. Faulkenbury 
y. Teachers’ & State Employees’ Ret. Sys., 133 
N.C. App. 587, 515 S.E.2d 743, 1999 N.C. App. 
LEXIS 615 (1999), cert. denied, 351 N.C. 102, 
5a) 5. B.20d 308 (1999). 
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that the Board of Trustees of the North Caro- 
lina Local Governmental Employees’ Retire- 
ment System through the Office of the Attorney 
General was to request a letter of determina- 
tion or ruling from the Internal Revenue Ser- 
vice as to whether the status of the North 
Carolina Local Governmental Employees’ Re- 
tirement System as a governmental plan would 
be adversely affected by the participation of 
employees affected by this legislation. The re- 
quest was to be made no later than 30 days 
after the effective date of the act, June 8, 1999, 
and fire departments affected by this legisla- 
tion were to be eligible for participation in the 
North Carolina Local Governmental Employ- 
ees’ Retirement System upon the first day of the 
calendar quarter following receipt of a favor- 
able letter of determination or ruling. An unfa- 
vorable determination was received. 

Legal Periodicals. — For comment on the 
1939 enactment, see 17 N.C.L. Rev. 369 (1939). 

For comment on the 1941 amendment, see 19 
N.C.L. Rev. 510 (1941). 


NOTES 


Actuarial Equivalent to Include Inter- 
est. — The actuarial value includes interest 
and there was no double recovery where the 
court was following the definition of actuarial 
equivalent as prescribed by this section and 
included interest in the underpayment award. 
Faulkenbury v. Teachers’ & State Emps. Retire- 
ment Sys., 345 N.C. 683, 483 S.E.2d 422 (1997). 

Postjudgment Interest Not Awardable 
Against State. — Retirees under the state and 
local government retirement system were not 
entitled to post-judgment interest on retroac- 
tive disability benefits, because the state retire- 
ment statutes contain no provision for the al- 
lowance of such interest. Faulkenbury v. 
Teachers’ & State Employees’ Ret. Sys., 132 
N.C. App. 137, 510 S.H.2d 675, 1999 N.C. App. 
LEXIS 89 (1999), cert. denied, 350 N.C. 379, 
536 S.E.2d 620 (1999). 

Retirement Is Withdrawal Not Termina- 
tion. — This statute explicitly defines retire- 
ment as a withdrawal from active service not as 
termination of employment. Walker v. Board of 
Trustees, 127 N.C. App. 156, 487 S.E.2d 839 
(1997), aff'd, 348 N.C. 63, 499 S.H.2d 429 
(1998). 

Applied in Pritchett v. Clapp, 288 N.C. 329, 
218 S.E.2d 406 (1975); Campbell v. City of 
Laurinburg, 168 N.C. App. 566, 608 Sik:2d 98, 
2005 N.C. App. LEXIS 335 (2005). 

Cited in Wallace v. Board of Trustees, 145 
N.C. App. 264, 550 S.E.2d 552, 2001 N.C. App. 
LEXIS 650 (2001), cert. denied, 354 N.C. 580, 
559 S.E.2d 553 (2001). 
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§ 128-22. Name and date of establishment. 


A Retirement System is hereby established and placed under the manage- 
ment of the Board of Trustees for the purpose of providing retirement 
allowances and other benefits under the provisions of this Article for employees 
of those counties, cities and towns or other eligible employers participating in 
the said Retirement System. Following the filing of the application as provided 
in G.S. 128-23(c), the Board shall set a date, effective the first day of a calendar 
quarter, not more than 90 days thereafter, as of which date participation of the 
employer may begin, which date shall be known as the date of participation for 
such employer: Provided, that in the judgment of the Board of Trustees an 
adequate number of persons have indicated their intention to participate: 
otherwise at such later date as the Board of Trustees may set. 

It shall have the power and privileges of a corporation and shall be known as 
the “North Carolina Local Governmental Employees’ Retirement System,” and 
by such name all of its business shall be transacted, all of its funds invested, 
and all of its cash and securities and other property held. (1939, c. 390, s. 2: 
1941, ¢. 857,°s; 2; 1943; c, 5385; 1945, c, 526) si 241959) en49 tes 39) 


State Government Reorganization. — ment of State Treasurer by G.S. 143A-35, en- 
The Local Governmental Employees’ Retire- acted by Session Laws 1971, c. 864. 
ment system was transferred to the Depart- 


§ 128-23. Acceptance by cities, towns and counties. 


(a) Pursuant to the favorable vote of a majority of the employees of any 
incorporated city or town, the governing body may, by resolution legally 
adopted and approved by the Board of Trustees, elect to have its employees 
become eligible to participate in the Retirement System, and the said munic- 
ipal governing body may make the necessary appropriation therefor and if 
necessary levy annually taxes for payment of the same. 

(b) Pursuant to the favorable vote of a majority of the employees of the 
county, the board of commissioners of any county may, by resolution legally 
adopted and approved by the Board of Trustees, elect to have its employees 
become eligible to participate in the Retirement System. Each county is 
authorized to make appropriations for these purposes and to fund them by levy 
of property taxes pursuant to G.S. 153-65 and by the allocation of other 
revenues whose use is not otherwise restricted by law. 

(c) Any eligible employer desiring to participate in the Retirement System 
shall file with the Board of Trustees an application for participation under the 
conditions included in this Article on a form approved by the Board of Trustees. 
In such application the employer shall agree to make the contributions 
required of participating employers, to deduct from the salaries of employees 
who may become members the contributions required of members under this 
Article, and to transmit such contributions to the Board of Trustees. It shall 
also agree to make the employer’s contributions for the participation in the 
Retirement System of all employees entering the service of the employer, after 
its participation begins, who shall become members. 

(d) Such contributions as are made by employers shall be regarded as 
additions to the compensation of such employees as are members of the 
Retirement System and deducted therefrom for the purpose of making the 
employer’s contribution, in addition to the deduction from the compensation of 
employees on account of member contributions. 

(e) The agreement of such employer to contribute on account of its employ- 
ees shall be irrevocable, but should an employer for any reason become 
financially unable to make the normal and accrued hability contributions 
payable on account of its employees, then such employer shall be deemed to be 
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in temporary default. Such temporary default shall not relieve such employer 
from any liability for its contributions payable on account of its employees. 

Notwithstanding anything to the contrary, the Retirement System shall not 
be liable for the payment of any pensions or other benefits on account of the 
employees or pensioners of any employer under this Article, for which reserves 
have not been previously created from funds contributed by such employer or 
its employees for such benefits. 

(f) Effective January 1, 1955, there shall be three classes of employers to be 
designated Class A, Class B and Class C, respectively. Each employer whose 
date of participation occurs before July 1, 1951, shall be a Class A employer 
unless such an employer by written notice filed with the Board of Trustees on 
or before June 30, 1951, elected to be a Class B employer. Each employer whose 
date of participation occurs on or after July 1, 1951, but before January 1, 
1955, shall be a Class A employer. Each employer whose date of participation 
occurs on or after January 1, 1955, shall be a Class C employer. 

(g) Notwithstanding any other provisions of this Article, any employer who 
is not a participating employer and who employs law enforcement officers 
transferred from the Law Enforcement Officers’ Retirement System to this 
Retirement System on January 1, 1986, or who employs law enforcement 
officers electing to become members of this Retirement System on and after 
January 1, 1986, shall be employers participating in this Retirement System 
as this participation pertains to their law enforcement officers. The election of 
membership in this Retirement System shall be at the sole discretion of law 
enforcement officers of participating employers described in this subsection. 
(9979 6.90.5. 3,195), c 274, 5 1;1955,¢. 1153, s. 1; 1971, c. 325,.8. 5, 1973, 
e, 608, s. 16; 1985, c. 479, s. 196(c); 1991, c. 585, s.. 1.) 


Editor’s Note. — G.S. 153-65, referred to in 
this section, was repealed by Session Laws 
LOTS, ¢-822: 


§ 128-24. Membership. 


The membership of this Retirement System shall be composed as follows: 

(1) All employees entering or reentering the service of a participating 
employer after the date of participation in the Retirement System of 
the employer. On and after July 1, 1965, new extension service 
employees excluded from coverage under Title IT of the Social Security 
Act in the employ of a county participating in the Local Governmental 
Employees’ Retirement System are hereby excluded from participa- 
tion in the Teachers’ and State Employees’ Retirement System to the 
extent of that part of their compensation derived from a county; 
provided that on and after July 1, 1965, new extension service 
employees excluded from coverage under Title II of the Social Security 
Act who are required to accept a federal Civil Service appointment 
may elect in writing on a form acceptable to the Retirement System, 
to be excluded from the Teachers’ and State Employees’ Retirement 
System and the local Retirement System. At such time as Cooperative 
Agricultural Extension Service Employees excluded from coverage 
under Title II of the Social Security Act become covered by Title II of 
the Social Security Act, such employees shall no longer be covered by 
the provisions of this section, provided no accrued rights of these 
employees under this section prior to coverage by Title II of the Social 
Security Act shall be diminished. 

(1a) Should any member in any period of eight consecutive years after 
becoming a member be absent from service more than seven years, or 
should he withdraw his accumulated contributions or should he 
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become a beneficiary or die, he shall thereupon cease to be a member; 

provided that on and after July 1, 1971, a member shall cease to be a 

member only if he withdraws his accumulated contributions, or 

becomes a beneficiary, or dies. 

(2) All persons who are employees of a participating county, city, or town 
except those who shall notify the Board of Trustees in writing, on or 
before 90 days following the date of participation in the Retirement 
System by such county, city or town: Provided, further, that employees 
of county social services and health departments whose compensation 
is derived from federal, State, and local funds may be members of the 
North Carolina Local Governmental Employees’ Retirement System 
to the full extent of their compensation. Any member on or after July 
1, 1969, may deposit in the annuity savings fund by a single payment 
the contributions plus interest which would have been credited to his 
account had he not signed a nonelection blank, and be entitled to such 
membership service credits and any prior service credits which 
became void upon execution of such nonelection blank; provided that 
the employer will pay the appropriate matching contributions. 

(3) Effective January 1, 1955, there shall be three classes of members, to 
be designated Class A, Class B and Class C respectively. Each member 
who is an employee of a Class A employer shall be a Class A member; 
each member who is an employee of a Class B employer shall be a 
Class B member; and each member who is an employee of a Class C 
employer shall be a Class C member. 

(3a) Repealed by Session Laws 1981 (Regular Session, 1982), c. 1396, s. 1. 

(4) The provisions of this subdivision (4) shall apply to any member whose 
retirement became effective prior to July 1, 1965, and became entitled 
to benefits hereunder in accordance with the provisions hereof. Such 
benefits shall be computed in accordance with the provisions of G.S. 
128-27(b1) as in effect at the date of such separation from service. 

a. Notwithstanding any other provision of this Chapter, any member 
who separates from service prior to the time he shall have 
attained the age of 60 years, or if a uniformed policeman or 
fireman prior to the time he shall have attained the age of 55 
years, for any reason other than death or retirement for disability 
as provided in G.S. 128-27(c), after completing 20 or more years of 
creditable service, and who leaves his total accumulated contri- 
butions in the Retirement System, shall have the right to retire 
on a deferred retirement allowance upon the date he shall have 
attained the age of 60 years, or if a uniformed policeman or 
fireman upon the date he shall have attained the age of 55 years; 
provided that such member may retire only upon written appli- 
cation to the Board of Trustees setting forth at what time, not less 
than 30 days nor more than 90 days next following the date of 
filing such application, he desires to be retired. Such deferred 
retirement allowance shall be computed in accordance with the 
provisions of G.S. 128-27(b), paragraphs (1), (2) and (3). 

b. In lieu of the benefits provided in paragraph a of this subdivision 
(4), any member who separates from service prior to the time he 
shall have attained the age of 60 years, or if a uniformed 
policeman or fireman prior to the time he shall have attained the 
age of 55 years, for any reason other than death or retirement for 
disability as provided in G.S. 128-27(c), after completing 30 or 
more years of creditable service, and who leaves his total accu- 
mulated contributions in the Retirement System, may elect to 
retire on an early retirement allowance; provided that such a 
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member may so retire only upon written application to the Board 
of Trustees setting forth at what time, not less than 30 days nor 
more than 90 days next following the date of filing such applica- 
tion, he desires to be retired; provided further that such applica- 
tion shall be duly filed within 60 days following the date of such 
separation. Such early retirement allowance so elected shall be 
the actuarial equivalent of the deferred retirement allowance 
otherwise payable at the attainment of age 60 years, or if a 
uniformed policeman or fireman at the attainment of age 55 
years, upon proper application therefor. 


c. Should an employee who retired on an early or service retirement 


allowance be restored to service prior to the time he shall have 
attained the age of 62 years, or if a uniformed policeman or 
fireman prior to the time he shall have attained the age of 55 
years, his allowance shall cease, he shall again become a member 
of the Retirement System, and he shall contribute thereafter at 
the uniform contribution rate for his class member. Upon his 
subsequent retirement, he shall be entitled to an allowance not 
less than the allowance described in 1 below reduced by the 
amount in 2 below. 

1. The allowance to which he would have been entitled if he were 
retiring for the first time, calculated on the basis of his total 
creditable service represented by the sum of his creditable 
service at the time of his first retirement, and his creditable 
service after he was restored to service. 

2. The actuarial equivalent of the retirement benefits he previ- 
ously received. 


d. Should an employee who retired on an early or service retirement 


allowance be restored to service after the attainment of the age of 
62 years, his retirement allowance shall be reduced to the extent 
necessary (if any) so that the sum of the retirement allowance at 
the time of retirement and earnings from employment by a unit of 
the Retirement System for any year (beginning January 1 and 
ending December 31) will not exceed the member’s compensation 
received for the 12 months of service prior to retirement. Pro- 
vided, however, that under no circumstances will the member’s 
retirement allowance be reduced below the amount of his annuity 
as defined in G.S. 128-21(3). 


(5) The provisions of this subdivision (5) shall apply to any member whose 


membership is terminated on or after July 1, 1965, and who becomes 
entitled to benefits hereunder in accordance with the provisions 
hereof. 

a. Notwithstanding any other provision of this Chapter, any member 


who separates from service prior to the attainment of the age of 
60 years for any reason other than death or retirement for 
disability as provided in G.S. 128-27(c), after completing 15 or 
more years of creditable service, and who leaves his total accu- 
mulated contributions in said System shall have the right to 
retire on a deferred retirement allowance upon attaining the age 
of 60 years; provided that such member may retire only upon 
written application to the Board of Trustees setting forth at what 
time, not less than one day nor more than 90 days subsequent to 
the execution and filing thereof, he desires to be retired; and 
further provided that in the case of a member who so separates 
from service on or after July 1, 1967, the aforestated requirement 
of 15 or more years of creditable service shall be reduced to 12 or 
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more years of creditable service; and further provided that in the 
case of a member who so separates from service on or after July 
1, 1971, or whose account is active on July 1, 1971, the 
aforestated requirement of 12 or more years of creditable service 
shall be reduced to five or more years of creditable service. Such 
deferred retirement allowance shall be computed in accordance 
with the service retirement provisions of this Article pertaining to 
a member who is not a law enforcement officer or eligible former 
law enforcement officer. 


b. In heu of the benefits provided in paragraph a of this subdivision, 


any member who separates from service prior to the attainment 
of the age of 60 years, for any reason other than death or 
retirement for disability as provided in G.S. 128-27(c), after 
completing 20 or more years of creditable service, and who leaves 
his total accumulated contributions in said System may elect to 
retire on an early retirement allowance upon attaining the age of 
50 years or at any time thereafter; provided that such member 
may so retire only upon written application to the Board of 
Trustees setting forth at what time, not less than one day nor 
more than 90 days subsequent to the execution and filing thereof, 
he desires to be retired. Such early retirement allowance so 
elected shall be equal to the deferred retirement allowance 
otherwise payable at the attainment of the age of 60 years 
reduced by the percentage thereof indicated below. 


Age at Percentage 
Retirement Reduction 
59 i, 
58 14 
NT, 20 
56 25 
Do 30 
54 ao 
53 39 
52 43 
Sul 46 
50 50 


bl. In lieu of the benefits provided in paragraphs a and b of this 


subdivision, any member who is a law enforcement officer at the 
time of separation from service prior to the attainment of the age 
of 50 years, for any reason other than death or disability as 
provided in this Article, after completing 15 or more years of 
creditable service in this capacity immediately prior to separation 
from service, and who leaves his total accumulated contributions 
in this System, may elect to retire on a deferred early retirement 
allowance upon attaining the age of 50 years or at any time 
thereafter; provided, that the member may commence retirement 
only upon written application to the Board of Trustees setting 
forth at what time, as of the first day of a calendar month, not less 
than one day nor more than 90 days subsequent to the execution 
and filing thereof, he desires to commence retirement. The 
deferred early retirement allowance shall be computed in accor- 
dance with the service retirement provisions of this Article 
pertaining to law enforcement officers. 
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b2. In lieu of the benefits provided in paragraphs a and b of this 


subdivision, any member who is a law enforcement officer at the 
time of separation from service prior to the attainment of the age 
of 55 years, for any reason other than death or disability as 
provided in this Article, after completing five or more years of 
creditable service in this capacity immediately prior to separation 
from service, and who leaves his total accumulated contributions 
in this System may elect to retire on a deferred service retirement 
allowance upon attaining the age of 55 years or at any time 
thereafter; provided, that the member may commence retirement 
only upon written application to the Board of Trustees setting 
forth at what time, as of the first day of a calendar month not less 
than one day nor more than 90 days subsequent to the execution 
and filing thereof, he desires to commence retirement. The 
deferred service retirement allowance shall be computed in 
accordance with the service retirement provisions of this Article 
pertaining to law enforcement officers. 


b3. Deferred retirement allowance of members retiring on or after 


July 1, 1995. — In lieu of the benefits provided in paragraphs a. 
and b. of this subdivision, any member who separates from 
service prior to attainment of age 60 years, after completing 20 or 
more years of creditable service, and who leaves his total accu- 
mulated contributions in said System, may elect to retire on a 
deferred retirement allowance upon attaining the age of 50 years 
or any time thereafter; provided that such member may so retire 
only upon written application to the Board of Trustees setting 
forth at what time, not less than one day nor more than 90 days 
subsequent to the execution and filing thereof, he desires to be 
retired. Such deferred retirement allowance shall be computed in 
accordance with the service retirement provisions of this Article 
pertaining to a member who is not a law enforcement officer or an 
eligible former law enforcement officer. 


c. (See note.) Should a beneficiary who retired on an early or service 


retirement allowance be reemployed, or otherwise engaged to 
perform services, by an employer participating in the Retirement 
System on a part-time, temporary, interim, or on fee-for-service 
basis, whether contractual or otherwise, and if such beneficiary 
earns an amount during the 12-month period immediately follow- 
ing the effective date of retirement or in any calendar year which 
exceeds fifty percent (50%) of the reported compensation, exclud- 
ing terminal payments, during the 12 months of service preceding 
the effective date of retirement, or twenty thousand dollars 
($20,000), whichever is greater, as hereinafter indexed, then the 
retirement allowance shall be suspended as of the first day of the 
month following the month in which the reemployment earnings 
exceed the amount above, for the balance of the calendar year. 
The retirement allowance of the beneficiary shall be reinstated as 
of January 1 of each year following suspension. The amount that 
may be earned before suspension shall be increased on January 1 
of each year by the ratio of the Consumer Price Index to the Index 
one year earlier, calculated to the nearest tenth of a percent (1/10 
of 1%). 


d. Should a beneficiary who retired on an early or service retirement 


allowance be restored to service as an employee, then the retire- 
ment allowance shall cease as of the first day of the month 
following the month in which the beneficiary is restored to service 
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and the beneficiary shall become a member of the Retirement 

System and shall contribute thereafter as allowed by law at the 

uniform contribution payable by all members. 

Upon his subsequent retirement, he shall be paid a retirement 
allowance determined as follows: 

1. For a member who earns at least three years’ membership 
service after restoration to service, the retirement allowance 
shall be computed on the basis of his compensation and 
service before and after the period of prior retirement with- 
out restriction; provided, that if the prior allowance was 
based on a social security leveling payment option, the 
allowance shall be adjusted actuarially for the difference 
between the amount received under the optional payment 
and what would have been paid if the retirement allowance 
had been paid without optional modification. 

2. For a member who does not earn three years’ membership 
service after restoration to service, the retirement allowance 
shall be equal to the sum of the retirement allowance to 
which he would have been entitled had he not been restored 
to service, without modification of the election of an optional 
allowance previously made, and the retirement allowance 
that results from service earned since being restored to 
service; provided, that if the prior retirement allowance was 
based on a social security leveling payment option, the prior 
allowance shall be adjusted actuarially for the difference 
between the amount that would have been paid for each 
month had the payment not been suspended and what would 
have been paid if the retirement allowance had been paid 
without optional modification. 


(5a) Notwithstanding the provisions of paragraphs c and d of the subdi- 


vision (5) to the contrary, a beneficiary who was a beneficiary retired 
on an early or service retirement with the Law Enforcement Officers’ 
Retirement System at the time of the transfer of law enforcement 
officers employed by a participating employer and beneficiaries last 
employed by a participating employer to this Retirement System on 
January 1, 1986, and who also was a contributing member of this 
Retirement System on January 1, 1986, shall continue to be paid his 
retirement allowance without restriction and may continue as a 
member of this Retirement System with all the rights and privileges 
appendant to membership. Any beneficiary who retired on an early or 
service retirement allowance as an employee of any participating 
employer under the Law Enforcement Officers’ Retirement System 
and becomes employed as an employee by an employer participating 
in the Retirement System after January 1, 1986, becomes subject to 
the provisions of G.S. 128-24(5)c. and G.S. 128-24(5)d. on and after 
January 1, 1989. 


(6) Employees of a sending agency participating in an intergovernmental 


exchange of personnel under the provisions of Article 10 of Chapter 
126 shall remain members entitled to all benefits of the System 
provided that the requirements of Article 10 of Chapter 126 are met; 
provided further, that a member may retain membership status while 
serving as an assigned employee or employee on leave under the 
provisions of Article 10 of Chapter 126 for purposes of receiving the 
death benefit regardless of whether he and his employer are contrib- 
uting to his account during the exchange period except that no 
duplicate benefits shall be paid. (1939, c. 390, s. 4; 1941, c. 357, s. 3; 
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Let ecorLO MOUS MOSM Ce 4s oe lOoopem loons... LID i mero. 
OO eto lce4Y 106 Peceo Lowe: 1) 1965) cy 71 ol L960 7CeO (GsSe alee: 
hIOIMCM4a2esoel-on i ChUO7 al OWING o2o. 65 40-O1CaoZOnss.ls 2a 1973. 
Galt oys 1977. C) 183, 62a 901919, s. 271951 (Ree. sess., 1982), 
c. 1896, ss. 1, 2; 1983, c. 556, ss. 1, 2; 1983 (Reg. Sess., 1984), c. 1106, 
Sem lee? O85 .C84 79S lOG(d)=(2)7 67649542 198 (neaolets, Lace( 38, 
s. 38(a); 1993 (Reg. Sess., 1994), c. 769, ss. 7.30(a), 7.31(a), (bo); 1995, 
Cmo0 iow 27d) 20022126 6. 26913(b)) 


Local Modification. — Guilford: 1977, c. 
279; city YoreCharlotte: 1949, c. 990; city of 
Raleigh: 1953, c. 1035; town of Troutman: 2005- 
29S, L. 

Editor’s Note. — Session Laws 2002-126, s. 
28.13(c), provides, in part, that subsection (b) of 
Session Laws 2002-126, s. 28.13, which 
amended G.S. 128-24(5)c., does not apply dur- 
ing the 2002-2003 fiscal year to any person who 


CASE 


Who Excluded from Membership. — The 
exclusion from membership in the Retirement 
System will not be interpreted to apply only to 
those receiving retirement allowances from 
general funds in the State Treasury derived 
from general taxation, but is applicable to those 
entitled to benefits from any funds coming into 
the hands of the State Treasurer by virtue of a 


was retired on or before September 1, 2002, and 
also had entered into any employment contract 
or commitment for some or all of that year. 

Session Laws 2002-126, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations, Capitol Improvements, and Finance 
Act of 2002’.” 

Session Laws 2002-126, s. 31.6, is a sever- 
ability clause. 


NOTES 


N.C. 465, 38 S.E.2d 314 (1946), decided prior to 
later amendments to this section. 

Cited in Miracle v. North Carolina Local 
Gov't Employees Retirement Sys., 124 N.C. 
App. 285, 477 S.E.2d 204 (1996); Taylor v. City 
of Lenoir, 129 N.C. App. 174, 497 S.E.2d 715 
(1998), appeal dismissed, 140 N.C. App. 337, 
536 S.E.2d 848 (2000). 


State law. Gardner v. Board of Trustees, 226 


§ 128-25. Membership in System. 


Should sixty per centum (60%) of the members of any retirement, pension or 
annuity fund or system of any county, city or town of the State, hereafter 
referred to as a local pension system, elect to become members of the North 
Carolina Governmental Employees’ Retirement System, by a petition duly 
signed by such members, the participation of such members in the Retirement 
System may be approved as provided in G.S. 128-24 as though such local 
pension system were not in operation, and the provisions of this Article shall 
also apply, except that the existing pensioners or annuitants of the local 
pension system who were being paid pensions on the date of the approval shall 
be continued and paid at their existing rates by the North Carolina Govern- 
mental Employees’ Retirement System, and the liability on this account shall 
be included in the computation of the accrued liability by the actuary as 
provided by G.S. 128-30, subsection (d). Any cash and securities to the credit of 
the local pension system shall be transferred to the North Carolina Govern- 
mental Employees’ Retirement System as of the date of the approval. The 
trustees or other administrative head of the local pension system as of the date 
of the approval shall certify the proportion, if any, of the funds of the System 
that represents the accumulated contributions of the members, and the 
relative shares of the members as of that date. Such shares shall be credited to 
the respective annuity savings accounts of such members in the North 
Carolina Governmental Employees’ Retirement System. The balance of the 
funds transferred to the North Carolina Governmental Employees’ Retirement 
System shall be offset against the accrued liability before determining the 
special accrued liability contribution to be paid by the county, city or town as 
provided by G.S. 128-30, subsection (d). The operation of the local pension 
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system shall be discontinued as of the date of the approval. (1939, c. 390, s. 5; 
1941 2c: B57; Ss. 49 


CASE NOTES 


Applied in Mathews v. Board of Trustees, 96 Cited in Dillon v. Wentz, 227 N.C. 117, 41 
N.C. App. 186, 385 S.E.2d 343 (1989). S.E.2d 202 (1947). 


§ 128-26. Allowance for service. 


(a) Each person who becomes a member during the first year of his 
employer’s participation, and who was an employee of the same employer at 
any time during the year immediately preceding the date of participation, shall 
file a detailed statement of all service rendered by him to that employer prior 
to the date of participation for which he claims credit. 

A participating employer may allow prior service credit to any of its 
employees on account of: their earlier service to the aforesaid employer; or, 
their earlier service to any other employer as the term employer is defined in 
G.S. 128-21(11); or, their earlier service to any state, territory, or other 
governmental subdivision of the United States other than this State. 

A participating employer may allow prior service credit to any of its 
employees on account of service, as defined in G.S. 135-1(23), to the State of 
North Carolina to the extent of such service prior to the establishment of the 
Teachers’ and State Employees’ Retirement System on July 1, 1941; provided 
that employees allowed such prior service credit pay in a total lump sum an 
amount calculated on the basis of compensation the employee earned when he 
first entered membership and the employee contribution rate at that time 
together with interest thereon from year of first membership to year of 
payment shall be one half of the calculated cost. 

With respect to a member retiring on or after July 1, 1967, the governing 
board of a participating unit may allow credit for any period of military service 
in the armed forces of the United States if the person returned to the service 
of his employer within two years after having been honorably discharged, or 
becoming entitled to be discharged, released, or separated from such armed 
services; provided that, notwithstanding the above provisions, any member 
having credit for not less than 10 years of otherwise creditable service may be 
allowed credit for such military services which are not creditable in any other 
governmental retirement system; provided further, that a member will receive 
credit for military service under the provisions of this paragraph only if he 
submits satisfactory evidence of the military service claimed and the partici- 
pating unit of which he is an employee agrees to grant credit for such military 
service prior to January 1, 1972. 

A member retiring on or after July 1, 1971, who is not granted credit for 
military service under the provisions of the preceding paragraph will be 
allowed credit for any period in the armed services of the United States up to 
the date he was first eligible to be separated or released therefrom; provided 
that he was an employee as defined in G.S. 128-21(10) at the time he entered 
military service, and either of the following conditions is met: 

(1) He returns to service, with the employer by whom he was employed 
when he entered military service, within a period of two years after he 
is first eligible to be separated or released from such military service 
under other than dishonorable conditions. 

(2) He is in service, with the employer by whom he was employed when he 
entered military service, for a period of not less than 10 years after he 
is separated or released from such armed services under other than 
dishonorable conditions. 
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(b) The Board of Trustees shall fix and determine by appropriate rules and 
regulations how much service in any year is equivalent to one year of service, 
but in no case shall more than one year of service be creditable for all service 
in one calendar year. 

(c) Subject to the above restrictions and to such other rules and regulations 
as the Board of Trustees may adopt, the Board of Trustees shall verify, as soon 
Baia is after the filing of such statements of service, the service therein 
claimed. 

In leu of a determination of the actual compensation of the members that 
was received during such period of prior service, the Board of Trustees may use 
for the purpose of this Article the compensation rates which if they had 
progressed with the rates of salary increase shown in the tables as prescribed 
in subsection (0) of G.S. 128-28 would have resulted in the same average salary 
of the member for the five years immediately preceding the date of participa- 
tion of his employer, as the records show the member actually received. 

(d) Any member may, up to his date of retirement and within one year 
thereafter, request the Board of Trustees to modify or correct his prior service 
credit. 

(e) Creditable service at retirement on which the retirement allowance of a 
member shall be based shall consist of the membership service rendered by 
him since he last became a member, and also if he has a prior service certificate 
which is in full force and effect, the amount of the service certified on his prior 
service certificate; and if he has sick leave standing to his credit upon 
retirement on or after July 1, 1971, one month of credit for each 20 days or 
portion thereof, but not less than one hour; sick leave shall not be counted in 
computing creditable service for the purpose of determining eligibility for 
disability retirement or for a vested deferred allowance. 

On and after July 1, 1971, a member whose account was closed on account 
of absence from service under the provisions of G.S. 128-24(1a) and who 
subsequently returns to service for a period of five years, may thereafter repay 
the amount withdrawn plus regular interest thereon from the date of with- 
drawal through the year of repayment and thereby increase his creditable 
service by the amount of creditable service lost when this account was closed. 

On and after July 1, 1973, a member whose account in the Teachers’ and 
State Employees’ Retirement System was closed on account of absence from 
service under the provisions of G.S. 135-3(3) and who subsequently became or 
becomes a member of this System with credit for five years of service, may 
thereafter repay in a lump sum the amount withdrawn from the Teachers’ and 
State Employees’ Retirement System plus regular interest thereon from the 
date of withdrawal through the year of repayment and thereby increase his 
creditable service in this System by the amount of creditable service lost when 
his account was closed. 

Notwithstanding any other provision of this Chapter, any member who 
entered service or was restored to service prior to July 1, 1982, and was 
excluded from membership service solely on account of having attained the age 
of 62 years, in accordance with former G.S. 128-24(3a), may purchase mem- 
bership service credits for such excluded service by making a lump-sum 
payment equal to the contributions that would have been deducted pursuant to 
G.S. 128-30(b) had he been a member of the Retirement System, increased by 
interest calculated at a rate of seven percent (7%) per annum. Creditable 
service for unused sick leave shall be allowed only for sick leave accrued 
monthly during employment under a duly adopted sick leave policy and for 
which the member may be able to take credits and be paid for sick leave 
without restriction. 

On and after January 1, 1986, the creditable service of a member who was 
a member of the Law Enforcement Officers’ Retirement System at the time of 
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the transfer of law enforcement officers employed by participating employers 
from that System to this Retirement System and whose accumulated contri- 
butions are transferred from that System to this Retirement System, includes 
service that was creditable in the Law Enforcement Officers’ Retirement 
System; and membership service with that System is membership service with 
this Retirement System; provided, notwithstanding any provisions of this 
Article to the contrary, any inchoate or accrued rights of such a member to 
purchase creditable service for military service, withdrawn service and prior 
service under the rules and regulations of the Law Enforcement Officers’ 
Retirement System may not be diminished and may be purchased as creditable 
service with this Retirement System under the same conditions that would 
have otherwise applied. 

(f) Effective January 1, 1955, there shall be three classes of prior service 
certificates, to be designated as Class A, Class B and Class C respectively. Each 
such certificate issued on account of service rendered to a Class A employer 
shall be a Class A prior service certificate; each such certificate issued on 
account of service rendered to a Class B employer shall be a Class B prior 
service certificate; and each such certificate issued on account of service 
rendered to a Class C employer shall be a Class C prior service certificate. Each 
Class C prior service certificate shall specify a prior service benefit percentage 
rate which shall be three per centum (3%) in the case of any member entitled 
to such certificate who is, at the date of participation of his employer, in a 
position covered by the Social Security Act under a federal-State agreement 
and which shall be five per centum (5%) in the case of a member entitled to 
such certificate but who at the date of participation of his employer is in a 
position not so covered. 

(g) During periods when a member is on leave of absence and is receiving 
less than his full compensation, he will be deemed to be in service only if he is 
contributing to the Retirement System as provided in G.S. 128-30(b)(4). If he 
is so contributing, the annual rate of compensation paid to such employee 
immediately before the leave of absence began will be deemed to be the actual 
compensation rate of the employee during the leave of absence. 

(h) Creditable service at retirement shall include any service rendered by a 
member while on leave of absence to serve as a member or officer of the 
General Assembly which is not creditable toward retirement under the 
Legislative Retirement Fund provided the allowance of such credit shall be 
contingent upon the cancellation of service credit in the fund and the transfer 
vi the member’s contributions plus accumulated interest from the fund to this 

ystem. 

(hi) Any member may purchase creditable service for service as a member 
of the General Assembly not otherwise creditable under this section, provided 
the service is not credited in the Legislative Retirement Fund nor the 
Legislative Retirement System, and further provided the member pays a lump 
sum amount equal to the full cost of the additional service credits calculated on 
the basis of the assumptions used for the purposes of the actuarial valuation of 
the System’s liabilities, taking into account the additional retirement allow- 
ance arising on account of the additional service credits commencing at the 
earliest age at which a member could retire on an unreduced retirement 
allowance as determined by the Board of Trustees upon the advice of the 
consulting actuary, plus an administrative fee to be set by the Board of 
Trustees. Notwithstanding the foregoing provisions of this subsection that 
provide for the purchase of service credits, the terms “full cost”, “full liability”, 
and “full actuarial cost” include assumed annual post-retirement allowance 
increases, as determined by the Board of Trustees, from the earliest age at 
which a member could retire on an unreduced service allowance. 

(i) Notwithstanding any other provision of this Chapter, any person who 
withdrew his contributions in accordance with the provisions of G.S. 128-27(f) 
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or 135-5(f) or the rules and regulations of the Law Enforcement Officers’ 
Retirement System and who subsequently returns to service may, upon 
completion of five years of prior and current membership service, repay in a 
total lump sum any and all of the accumulated contributions previously 
withdrawn with interest compounded annually at the rate of six and one-half 
percent (6.5%) for each calendar year from the year of withdrawal to the year 
of repayment plus a fee to cover expense of handling which shall be determined 
by the Board of Trustees, and receive credit for the service forfeited at time of 
withdrawal(s). These provisions shall apply equally to retired members who 
had attained five years of prior and current membership service prior to 
retirement. The retirement allowance of a retired member who restores service 
under this subsection shall be increased the month following the month 
payment is received. The increase in the retirement allowance shall be the 
difference between the initial retirement allowance, under any optional 
allowance elected at the time of retirement, and the amount of the retirement 
allowance, under any optional allowance elected at the time of retirement, to 
which the retired member would have been entitled had the service not been 
previously forfeited, adjusted by any increases in the retirement accrual rate 
occurring between the member’s date of retirement and the date of payment. 
The increase in the retirement allowance shall not include any adjustment for 
cost-of-living increases granted since the date of retirement. 

(j) Repealed by Session Laws 1987, c. 617, s. 3. 

G1) Notwithstanding any other provision of this Chapter, any member and 
any retired member as herein described may purchase creditable service for 
service in the Armed Forces of the United States, not otherwise allowed, by 
paying a total lump sum payment determined as follows: 

(1) For members who completed 10 years of membership service, and 
retired members who completed 10 years of membership service prior 
to retirement, and whose membership began on or prior to January 1, 
1988, and who make such purchase within three years after first 
becoming eligible, the cost shall be an amount equal to the monthly 
compensation the member earned when he first entered membership 
service times the employee contribution rate at that time times the 
months of service to be purchased with sufficient interest added 
thereto so as to equal one-half of the cost of allowing such service, plus 
an administrative fee to be set by the Board of Trustees. 

(2) For members who complete five years of membership service, and 
retired members who complete five years of membership service prior 
to retirement, and eligible members and retired members covered by 
paragraph (1) of this subdivision, whose membership began on or 
before January 1, 1988, but who did not or do not make such purchase 
within three years after first becoming eligible, the cost shall be an 
amount equal to the full liability of the service credits calculated on 
the basis of the assumptions used for the purposes of the actuarial 
valuation of the System’s liabilities and shall take into account the 
retirement allowance arising on account of the additional service 
credits commencing at the earliest age at which the member could 
retire on an unreduced allowance, as determined by the Board of 
Trustees upon the advice of the consulting actuary, plus an adminis- 
trative fee to be set by the Board of Trustees. Notwithstanding the 
foregoing provisions of this subsection that provide for the purchase of 
service credits, the term “full liability” includes assumed post-retire- 
ment allowance increases, as determined by the Board of Trustees, 
from the earliest age at which a member could retire on an unreduced 
service retirement allowance. 

Creditable service allowed under this subdivision shall be only for the initial 
period of “active duty”, as defined in 38 U.S. Code Section 101(21), in the 
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Armed Forces of the United States up to the date the member was first eligible 
to be separated and released and for subsequent periods of “active duty”, as 
defined in 38 U.S. Code Section 101(21), as required by the Armed Forces of the 
United States up to the date of first eligibility for separation or release, but 
shall not include periods of active duty in the Armed Forces of the United 
States creditable in any other retirement system except the national guard or 
any reserve component of the Armed Forces of the United States, and shall not 
include periods of “active duty for training”, as defined in 38 U.S. Code Section 
101(22), or periods of “inactive duty training”, as defined in 38 U.S. Code 
Section 101(23), rendered in any reserve component of the Armed Forces of the 
United States. Provided, creditable service may be allowed only for active duty 
in the Armed Forces of the United States of a member that resulted in a 
general or honorable discharge from duty. The member shall submit satisfac- 
tory evidence of the service claimed. For purposes of this subsection, member- 
ship service may include any membership or prior service credits transferred 
to this Retirement System pursuant to G.S. 128-24. 

(j2) Notwithstanding any other provision of this Chapter, any member and 
any retired member as herein described may purchase creditable service 
previously rendered to any state, territory, or other governmental subdivision 
of the United States other than this State by paying a total lump-sum payment 
determined as follows: 

(1) For members who completed 10 years of prior and current member- 
ship service, and retired members who completed 10 years of prior 
and current membership service prior to retirement, and whose 
membership began on or before January 1, 1988, and who make such 
purchase within three years after first becoming eligible, the cost 
shall be an amount equal to the monthly compensation the member 
earned when he first entered membership service, times the employee 
contribution rate at that time, times the months of service to be 
purchased, times two, with sufficient interest added thereto so as to 
equal the full cost of allowing such service, plus an administrative fee 
to be set by the Board of Trustees. 

(2) For members who complete five years of prior and current member- 
ship service, and retired members who complete five years of prior 
and current membership service prior to retirement, and eligible 
members and retired members covered by subdivision (1) of this 
subsection, whose membership began on or before January 1, 1988, 
but who did not or do not make such purchase within three years after 
first becoming eligible, the cost shall be an amount equal to the full 
hability of the service credits calculated on the basis of the assump- 
tions used for the purposes of the actuarial valuation of the System’s 
habilities and shall take into account the retirement allowance 
arising on account of the additional service credits commencing at the 
earliest age at which the member could retire on an unreduced 
allowance, as determined by the Board of Trustees upon the advice of 
the consulting actuary, plus an administrative fee to be set by the 
Board of Trustees. Notwithstanding the foregoing provisions of this 
subsection that provide for the purchase of service credits, the term 
“full liability” includes assumed postretirement allowance increases, 
as determined by the Board of Trustees, from the earliest age at which 
a member could retire on an unreduced service retirement allowance. 
Notwithstanding the requirement of five years of current membership 
service, a member whose membership began prior to the service the 
member desires to purchase shall be eligible to purchase creditable 
service under this subdivision upon returning to service as an 
employee upon completion of a total of five years of membership 
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service and upon completion of one year of current membership 
service. 

Current membership service shall mean membership service earned since 
the service previously rendered to any state, territory, or other governmental 
subdivision of the United States other than this State. Creditable service 
under this subsection shall be allowed only at the rate of one year of 
out-of-state service for each year of service in this State, with a maximum 
allowable of 10 years of out-of-state service. Such service is limited to full-time 
service which would be allowable under the laws governing this System. Credit 
will be allowed only if no benefit is allowable in another public retirement 
system as a result of the service. 

(k) Notwithstanding any language to the contrary of any provision of this 
section, or of any repealed provision of this section that was repealed with the 
inchoate and accrued rights preserved, all repayments and purchases of 
service credits, allowed under the provisions of this section or of any repealed 
provision of this section that was repealed with inchoate and accrued rights 
preserved, must be made within three years after the member first becomes 
eligible to make such repayments and purchases. Any member who does not 
repay or purchase service credits within said three years after first eligibility 
to make such repayments and purchases may, under the same conditions as 
are otherwise required, repay or purchase service credits provided that the 
repayment or purchase equals the full cost of the service credits calculated on 
the basis of the assumptions used for purchases of the actuarial valuation of 
the System’s liabilities and shall take into account the additional retirement 
allowance arising on account of such additional service credit commencing at 
the earliest age at which such member could retire on an unreduced retirement 
allowance as determined by the Board of Trustees upon the advice of the 
consulting actuary. Notwithstanding the foregoing provisions of this subsec- 
tion that provide for the purchase of service credits, the terms “full cost”, “full 
hability”, and “full actuarial cost” include assumed annual post-retirement 
allowance increases, as determined by the Board of Trustees, from the earliest 
age at which a member could retire on an unreduced service allowance. 
Notwithstanding the foregoing, on and after January 1, 2003, the provisions of 
this subsection shall not apply to the repayment of contributions withdrawn 
pursuant to subsection (i) of this section. 

(1) Notwithstanding any other provision of this Chapter, any member may 
purchase creditable service for periods of employer approved leaves of absence 
when in receipt of benefits under the North Carolina Workers“ Compensation 
Act. This service shall be purchased by paying a cost calculated in the following 
manner: 

(1) Leaves of Absence Terminated Prior to July 1, 1983. — The cost to a 
member whose employer approved leave of absence, when in receipt of 
benefits under the North Carolina Workers’ Compensation Act, term1- 
nated upon return to service prior to July 1, 1983, shall be a lump sum 
amount payable to the Annuity Savings Fund equal to the full liability 
of the service credits calculated on the basis of the assumptions used 
for purposes of the actuarial valuation of the system’s liabilities, and 
shall take into account the retirement allowance arising on account of 
the additional service credit commencing at the earliest age at which 
the member could retire on an unreduced retirement allowance, as 
determined by the board of trustees upon the advice of the consulting 
actuary, plus an administrative fee to be set by the Board of Trustees. 
Notwithstanding the foregoing provisions of this subdivision that 
provide for the purchase of service credits, the terms “full cost”, “full 
liability”, and “full actuarial cost” include assumed annual post- 
retirement allowance increases, as determined by the Board of Trust- 
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ees, from the earliest age at which a member could retire on an 
unreduced service allowance. 

(2) Leaves of Absence Terminating On and After July 1, 1983. — The cost 
to a member whose employer approved leave of absence, when in 
receipt of benefits under the North Carolina Workers’ Compensation 
Act, terminates upon return to service on and after July 1, 1983, shall 
be a lump sum amount due and payable to the Annuity Savings Fund 
within six months from return to service equal to the total employee 
and employer percentage rates of contribution in effect at the time of 
purchase and based on the annual rate of compensation of the 
member immediately prior to the leave of absence; Provided, however, 
the cost to a member whose amount due is not paid within six months 
from return to service shall be the amount due plus one percent (1%) 
per month penalty for each month or fraction thereof the payment is 
made beyond the six-month period. 

Whenever the creditable service purchased pursuant to this sub- 
section is for a period that occurs during the four consecutive calendar 
years that would have produced the highest average annual compen- 
sation pursuant to G.S. 128-21(5) had the member not been on leave 
of absence without pay, then the compensation that the member 
would have received during the purchased period shall be included in 
calculating the member’s average final compensation. In such cases, 
the compensation that the member would have received during the 
purchased period shall be based on the annual rate of compensation of 
the member immediately prior to the leave of absence. 

(m) Omitted Membership Service. — A member who had service as an 
employee as defined in G.S. 135-1(10) and G.S. 128-21(10) or as a teacher as 
defined in G.S. 135-1(25) and who was omitted from contributing membership 
through error may be allowed membership service, after submitting clear and 
convincing evidence of the error, as follows: 

(1) within 90 days of the omission, by the payment of employee and 
employer contributions that would have been paid; or 

(2) after 90 days and prior to three years of the omission, by the payment 
of the employee and employer contributions that would have been 
paid plus interest compounded annually at a rate equal to the greater 
of the average yield on the pension accumulation fund for the 
preceding calendar year or the actuarial investment rate-of-return 
assumption, as adopted by the Board of Trustees; or 

(3) after three years of the omission, by the payment of an amount equal 
to the full cost of the service credits calculated on the basis of the 
assumptions used for the purposes of the actuarial valuation of the 
System’s liabilities, and shall take into account the additional retire- 
ment allowance arising on account of such additional service credit 
commencing at the earliest age at which a member could retire on an 
unreduced retirement allowance, as determined by the Board of 
Trustees upon the advice of the consulting actuary, plus an adminis- 
trative fee to be set by the Board of Trustees. Notwithstanding the 
foregoing provisions of this subdivision that provide for the purchase 
of service credits, the terms “full cost”, “full liability”, and “full 
actuarial cost” include assumed annual post-retirement allowance 
increases, as determined by the Board of Trustees, from the earliest 
age at which a member could retire on an unreduced service allow- 
ance. 

Nothing contained in this subsection shall prevent an employer or member 
from paying all or a part of the cost of the omitted membership service; and to 
the extent paid by the employer, the cost paid by the employer shall be credited 
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to the pension accumulation fund; and to the extent paid by the member, the 
cost paid by the members shall be credited to the member’s annuity savings 
account; provided, however, an employer does not discriminate against any 
member or group of members in his employ in paying all or any part of the cost 
of the omitted membership service. In the event an employer pays all or a part 
of the full actuarial cost as determined in subdivision (3) of this subsection, the 
employer may, at its option, pay such amount either in a lump sum or by 
increasing its “accrued liability contribution” for the remainder of its accrued 
liability period. In the event an employer has satisfied its accrued liability 
contribution, the employer may amortize its portion of the full actuarial cost 
over a period not to exceed ten years. The expense of making an actuarial 
valuation to determine the accrued liability contribution or the additional 
accrued liability contribution, required to amortize the portion of the full 
actuarial cost paid by the employer, shall be paid by the employer in a lump 
sum at the time of the actuarial valuation. 

(n) Repealed by Session Laws 2002-153, s. 3, effective January 1, 2003. 

(o) Credit at Full Cost for Federal Employment. — Notwithstanding any 
other provisions of this Chapter, a member, upon the completion of five years 
of membership service, may purchase creditable service for periods of federal 
employment, provided that the member is not receiving any retirement 
benefits resulting from this federal employment, and provided that the 
member is not vested in the particular federal retirement system to which the 
member may have belonged while a federal employee. The member shall 
purchase this service by making a lump sum amount payable to the Annuity 
Savings Fund equal to the full liability of the service credits calculated on the 
basis of the assumptions used for purposes of the actuarial valuation of the 
liabilities of the Retirement System; and the calculation of the amount payable 
shall take into account the retirement allowance arising on account of the 
additional service credit commencing at the earliest age at which the member 
could retire on an unreduced retirement allowance, as determined by the 
Board of Trustees upon the advice of the consulting actuary, plus an adminis- 
trative fee to be set by the Board of Trustees. Members may also purchase 
creditable service for periods of employment with public community service 
entities within the State funded entirely with federal funds, other than the 
federal government, that are not covered by the provisions of G.S. 128-21(11) 
or G.S. 135-1(11), under the same terms and conditions that are applicable to 
the purchase of creditable service for periods of federal employment in 
accordance with this subsection. “Public community service entities” as used in 
this subsection shall mean community action, human relations, manpower 
development, and community development programs as defined in Articles 19 
and 21 of Chapter 160A and Article 18 of Chapter 153A of the General Statutes 
and any other similar programs that the Board of Trustees may adopt. 
Notwithstanding the foregoing provisions of this subsection that provide for 
the purchase of service credits, the terms “full cost”, “full liability”, and “full 
actuarial cost” include assumed annual post-retirement allowance increases, 
as determined by the Board of Trustees, from the earliest age at which a 
member could retire on an unreduced service allowance. 

(p) Part-Time Service Credit. — 

(1) Notwithstanding any other provision of this Chapter, upon completion 
of five years of membership service, any member may purchase 
service previously rendered as a part-time employee of a participating 
employer as defined in G.S. 128-21(11) or G.S. 185-1(11), except for 
temporary or part-time service rendered while a full-time student in 
pursuit of a degree or diploma in a degree-granting program. Payment 
shall be made in a single lump sum in an amount equal to the full 
actuarial cost of providing credit for the service, together with interest 
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and an administrative fee, as determined by the Board of Trustees on 
the advice of the Retirement System’s actuary. Notwithstanding the 
provisions of G.S. 128-26(b), the Board of Trustees shall fix and 
determine by appropriate rules and regulations how much service in 
any year, as based on compensation, is equivalent to one year of 
service in proportion to “earnable compensation”, but in no case shall 
more than one year of service be creditable for all service in one year. 
Notwithstanding the foregoing provisions of this subdivision that 
provide for the purchase of service credits, the terms “full cost”, “full 
liability”, and “full actuarial cost” include assumed annual post- 
retirement allowance increases, as determined by the Board of Trust- 
ees, from the earliest age at which a member could retire on an 
unreduced service allowance. 

(2) Under all requirements and conditions set forth in the preceding 
subdivision of this subsection, except for the requirement that the 
completion of five years of membership service be subsequent to 
service rendered as a part-time employee, any member with five or 
more years of membership service standing to his credit may purchase 
additional membership service for service rendered as a part-time 
employee of an employer as defined in G.S. 128-21(11) if G) the 
member terminates or has terminated employment in any capacity as 
an employee, (ii) the purchase of the additional membership service 
causes the member to become eligible to commence an early or service 
retirement allowance, and (iii) the member immediately elects to 
commence retirement and become a beneficiary. 

(q) Credit at Full Cost for Probationary Employment. — Notwithstanding 
any other provision of this Chapter, a member may purchase creditable 
service, prior to retirement, for employment with an employer as defined in 
this Article when considered to be in a probationary or employer imposed 
waiting period status and thereby not regularly employed, between date of 
employment and date of membership service with the retirement system, 
provided that the employer or former employer of such a member has revoked 
this probationary employment or waiting period policy. 

Provided, the member shall purchase this service by making a lump sum 
amount payable to the Annuity Savings Fund equal to the full liability of the 
service credits calculated on the basis of the assumptions used for purposes of 
the actuarial valuation of the liabilities of the retirement system, and the 
calculation of the amount payable shall take into account the retirement 
allowance arising on account of the additional service credit commencing at the 
earliest age at which the member could retire on an unreduced retirement 
allowance, as determined by the Board of Trustees upon the advice of the 
consulting actuary, plus an administrative fee to be set by the Board of 
Trustees. In no instance shall the amount payable be less than the contribu- 
tions a member would have made during the employment plus four percent 
(4%) interest compounded annually. 

Nothing contained in this subsection shall prevent an employer from paying 
all or part of the cost; and, to the extent paid by an employer, payments shall 
be credited to the Pension Accumulation Fund; and to the extent paid by a 
member, payments shall be credited to the Annuity Savings Fund; provided, 
however, an employer may not discriminate against any member or group of 
members in his employ in paying all or any part of this cost. Notwithstanding 
the foregoing provisions of this subsection that provide for the purchase of 
service credits, the terms “full cost”, “full liability”, and “full actuarial cost” 
include assumed annual post-retirement allowance increases, as determined 
by the Board of Trustees, from the earliest age at which a member could retire 
on an unreduced service allowance. 
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(r) Credit at Full Cost for Temporary Government Employment. — Notwith- 
standing any other provisions of this Chapter, any member may purchase 
creditable service for government employment when classified as a temporary 
employee subject to the conditions that: 

(1) The member was employed by an employer as defined in G.S. 128- 
ZtCLP yor GS) 135-111): 

(2) The member’s temporary employment met all other requirements of 
oor Zoe WO) or Go. 150-10) or (25); 

(3) The member has completed five years or more of membership service; 
(4) The member acquires from the employer such certifications of tempo- 
rary employment as are required by the Board of Trustees; and 
(5) The member makes a lump sum payment into the Annuity Savings 

Fund equal to the full lability of the service credits calculated on the 
basis of the assumptions used for purposes of the actuarial valuation 
of the retirement system’s liabilities, and the calculation of the 
amount payable shall take into account the retirement allowance 
arising on account of the additional service credit commencing at the 
earliest age at which the member could retire on an unreduced 
retirement allowance, as determined by the Board of Trustees upon 
the advice of the actuary, plus an administrative fee to be determined 
by the Board of Trustees. Notwithstanding the foregoing provisions of 
this subdivision that provide for the purchase of service credits, the 
terms “full cost”, “full liability”, and “full actuarial cost” include 
assumed annual post-retirement allowance increases, as determined 
by the Board of Trustees, from the earliest age at which a member 
could retire on an unreduced service allowance. 

(s) Credit at Full Cost for Employment Not Otherwise Creditable. — 
Notwithstanding any other provisions of this Chapter, any member may 
purchase creditable service for any employment as an employee, as defined in 
G.S. 128-21(10), of a local government employer not creditable in any other 
retirement system or plan, upon completion of five years of membership service 
by making a lump sum payment into the Annuity Savings Fund. The payment 
by the member shall be equal to the full liability of the service credits 
calculated on the basis of the assumptions used for purposes of the actuarial 
valuation of the retirement system’s liabilities, and the calculation of the 
amount payable shall take into account the additional retirement allowance 
arising on account of the additional service credits commencing at the earliest 
age at which the member could retire with an unreduced retirement allowance, 
as determined by the Board of Trustees upon the advice of the actuary plus an 
administrative fee to be determined by the Board of Trustees. Notwithstanding 
the foregoing provisions of this subsection that provide for the purchase of 
service credits, the terms “full cost”, “full liability”, and “full actuarial cost” 
include assumed annual post-retirement allowance increases, as determined 
by the Board of Trustees, from the earliest age at which a member could retire 
on an unreduced service allowance. 

(t) Purchase of Service Credits Through Rollover Contributions From Cer- 
tain Other Plans. — Notwithstanding any other provision of this Article, and 
without regard to any limitations on contributions otherwise set forth in this 
Article, a member, who is eligible to restore or purchase membership or 
creditable service pursuant to the provisions of G.S. 128-26, may, subject to 
such rules and regulations established by the Board of Trustees, purchase such 
service credits through rollover contributions to the Annuity Savings Fund 
from (i) an annuity contract described in Section 403(b) of the Internal 
Revenue Code, (ii) an eligible plan under Section 457(b) of the Internal 
Revenue Code which is maintained by a state, political subdivision of a state, 
or any agency or instrumentality of a state or political subdivision of a state, 
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(iii) an individual retirement account or annuity described in Section 408(a) or 
408(b) of the Internal Revenue Code that is eligible to be rolled over and would 
otherwise be includible in gross income, or (iv) a qualified plan described in 
Section 401(a) or 403(a) of the Internal Revenue Code. Notwithstanding the 
foregoing, the Retirement System shall not accept any amount as a rollover 
contribution unless such amount is eligible to be rolled over to a qualified trust 
in accordance with applicable law and the member provides evidence satisfac- 
tory to the Retirement System that such amount qualifies for rollover treat- 
ment. Unless received by the Retirement System in the form of a direct 
rollover, the rollover contribution must be paid to the Retirement System on or 
before the 60th day after the date it was received by the member. 

Purchase of Service Credits Through Plan-to-Plan Transfers. — Notwith- 
standing any other provision of this Article, and without regard to any 
limitations on contributions otherwise set forth in this Article, a member, who 
is eligible to restore or purchase membership or creditable service pursuant to 
the provisions of G.S. 128-26, may, subject to such rules and regulations 
established by the Board of Trustees, purchase such service credits through a 
direct transfer to the Annuity Savings Fund of funds from (i) an annuity 
contract described in Section 403(b) of the Internal Revenue Code or (ii) an 
eligible plan under Section 457(b) of the Code which is maintained by a state, 
political subdivision of a state, or any agency or instrumentality of a state or 
political subdivision of a state. 

(u) (See note.) Purchase of Service Credits Through Plan-to-Plan Trans- 
fers. — Notwithstanding any other provision of this Article, and without 
regard to any limitations on contributions otherwise set forth in this Article, a 
member, who is eligible to restore or purchase membership or creditable 
service pursuant to the provisions of G.S. 128-26, may, subject to such rules 
and regulations established by the Board of Trustees, purchase such service 
credits through a direct transfer to the Annuity Savings Fund of funds from (1) 
the Supplemental Retirement Income Plans A, B, or C of North Carolina or (11) 
any other defined contribution plan qualified under Section 401(a) of the 
Internal Revenue Code which is maintained by the State of North Carolina, a 
political subdivision of a state, or any agency or instrumentality of a state or 
political subdivision of a state. 

(v) Retroactive Membership Service. — A member who is reinstated to 
service as an employee as defined in G.S. 128-21(10) retroactively to the date 
of prior involuntary termination (with backpay and benefits) may be allowed 
membership service, after submitting clear and convincing evidence of the 
reinstatement, as follows: 

(1) Within 90 days of the involuntary termination, by the payment of 
employee and employer contributions that would have been paid; or 

(2) After 90 days of the involuntary termination, by the payment of the 
employee and employer contributions that would have been paid plus 
interest compounded annually at a rate equal to the greater of the 
average yield on the pension accumulation fund for the preceding 
calendar year or the actuarial investment rate-of-return assumption, 
as adopted by the Board of Trustees. 

Nothing contained in this subsection shall prevent an employer or member 
from paying all or a part of the cost of the retroactive membership service; and 
to the extent paid by the employer, the cost paid by the employer shall be 
credited to the pension accumulation fund; and to the extent paid by the 
member, the cost paid by the member shall be credited to the member’s 
annuity savings account; provided, however, an employer does not discrimi- 
nate against any member or group of members in his employ in paying all or 
any part of the cost of the retroactive membership service. 

In the event a member received a return of accumulated contributions 
subsequent to an involuntary termination as provided in G.S. 128-27(f), the 
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member may redeposit, within 90 days of reinstatement retroactive to the date 
of prior involuntary termination, in the annuity savings fund by single 
payment, an amount equal to the total amount he previously withdrew plus 
regular interest and restore the creditable service forfeited upon receiving his 
return of accumulated contributions. (1939, c. 390, s. 6; 1941, c. 357, s. 5; 1943, 
Ce eA aC 20nSeon lool Co (406) 3.190, ©. L103, Seo: 1967.1. 918,:Ss, 
He OOD Cal aes Galo! lLacworte, ss) 9-119. 19 (3. CuZ4on Swe. 2004.8: 
de95 1655. 55¢C..1310,ss. 1-4; 1975,)c.205,s.. 1; c.485,.ss..1-39 1977, c..973; 1979; 
Ceetons i c.506, Ssod,2;¢, 1009) 9.1 19816155 719s1941981 (Ree spess:.11 982), 
CW Sorse; c. 1396383; 1983), c7533, s2;1983 (Rea, Sess:, 1984),c. 1034,s. 
Pomoc 40 /selscee4 (9,3. 196(h). c. 649 ss. 15:491987 61533, 5,2; ¢. 617, 
ss. 1-4; c. 717, s. 1; 1987 (Reg. Sess., 1988), c. 1088, ss. 5, 6; c. 1110, s. 8; 1989, 
Cee ence let Cc. 762,.s, 2: 1989 (Res, Sess., 1990)c. 1024 7s. 28: 1991) c, 753, 
pier mites ess,, 1992) c, 1017. s. 1: 1995, c. 507,s. 7.23D(a): 1998-71, ss. 
ee 9-7 14s, 1; 1999F158) s.*l:*2001-487) s. 82% 2002-71, s. 3; 2002-153, ss. 


1-3; 2003-359, ss. 17-19, 22; 2005-91, s. 8.) 


Editor’s Note. — Session Laws 1987, c. 617, 
s. 3 directed the deletion of the last paragraph 
of subsection (j). However, subsection (j) only 
contained one paragraph. Thus it would appear 
that the intent of the act was to delete all of 
subsection (j). 

Session Laws 1987, c. 617, s. 5 provided, inter 
alia: “For the purposes of Section 3 of this act, 
members of the Retirement System who are 
members before January 1, 1988, shall retain 
all rights and privileges to purchase military 
and out-of-state service credits under the same 
conditions that existed prior to the effective 
date of that section.” 

Session Laws 1987, c. 617, s. 3, effective 
January 1, 1988, deleted the last paragraph of 
subsection (a), which, as amended by c. 617, ss. 
1 and 4, read: 

“Notwithstanding any other provision of this 
Chapter, members not otherwise allowed ser- 
vice credit for service in the armed forces of the 
United States may, upon completion of 10 years 
of prior and current membership service, pur- 
chase such service credit by paying in a total 
lump sum an amount, based on the compensa- 
tion the member earned when he first entered 
membership and the employee contribution 
rate at that time, with sufficient interest added 
thereto so as to equal one half the cost of 
allowing such service, plus a fee to cover ex- 
pense of handling payment to be determined by 
the Board of Trustees and assessed the member 
at the time of payment; provided that credit 
will be allowed only for the initial period of 
active duty in the armed forces of the United 
States up to the time the member was first 
eligible to be separated or released therefrom, 
and subsequent periods of such active duty as 
required by the armed forces of the United 
States up to the date of first eligibility for 
separation or release therefrom; and further 
provided that the member submit satisfactory 
evidence of the service claimed and that service 


credit be allowed only for that period of active 
service in the armed forces of the United States 
not creditable in any other retirement system, 
except the national guard or any reserve com- 
ponent of the armed forces of the United States. 
These provisions shall apply equally to retired 
members who had attained 10 years of prior 
and current membership service prior to retire- 
ment. Cost as used in this subsection shall 
mean the amount of money required to provide 
additional retirement benefits based on service 
credit allowed at the time any adjustment to 
the service credit of a member is made.” 
Session Laws 1987, c. 617, s. 3, effective 
January 1, 1988, also deleted subsection (j), 
which, as amended by c. 617, ss. 2 and 4, read: 
“q) Notwithstanding any other provision of 
this Chapter, any member may, upon comple- 
tion of 10 years of prior and current member- 
ship service, purchase credit for service previ- 
ously rendered to any state, territory or other 
governmental subdivision of the United States 
other than this State at the rate of one year of 
out-of-state service for each two years of service 
in this State with a maximum allowable of 10 
years of out-of-state service. Such service is 
limited to full-time service which would be 
allowable under the laws governing this Sys- 
tem. Credit will be allowed only if no benefit is 
allowable in another public retirement system 
as the result of the service. Payment shall be 
permitted only on a total lump sum an amount, 
based on the compensation the member earned 
when he first entered membership and the 
employee contribution rate at that time and 
shall be equal to the full cost of providing credit 
for such service plus a fee to cover expense of 
handling which shall be determined by the 
Board of Trustees. These provisions shall apply 
equally to retired members who had attained 
10 years of prior and current membership ser- 
vice prior to retirement. Cost as used in this 
subsection shall mean the amount of money 
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required to provide additional retirement ben- 
efits based on service credit allowed at the time 
any adjustment to the service credit of an 
individual is made.” 

Session Laws 2002-71, which added subsec- 
tions (t) and (u), in s. 9, provides, in part, that s. 
3 of the act becomes effective January 1, 2003, 
except that G.S. 128-26(u), as enacted by s. 3, 
becomes effective the later of January 1, 2003, 
or the date upon which the Department of State 
Treasurer receives a ruling from the Internal 
Revenue Service approving the direct transfers 
provided for in that subsection. 

Session Laws 2002-153, s. 4.1, as amended by 
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Session Laws 2002-159, s. 83, provides: “The 
Treasurer is authorized to increase the require- 
ments and receipts for the operating budget of 
the Retirement Systems Division in the 
amount of two hundred forty-seven thousand 
seven hundred thirteen dollars ($247,713) for 
the fiscal year 2002-2003 and the fiscal year 
2003-2004 to fund eight two-year time-limited 
positions to implement the provisions of this 
act.” 

Effect of Amendments. — Session Laws 
2005-91, s. 8, effective July 1, 2005, inserted 
“not less than one hour;” near the end of the 
first paragraph of subsection (e). 


OPINIONS OF ATTORNEY GENERAL 


Effect of Purchase of Service Credits. — 
The purchase of prior credit service for the 
period of July 10, 1984 and the enrollment in 
November, 1984 of several public safety officers 
would not give those officers five years’ service 


therefore, they would not thereby have a right 
to receive their retirement benefits tax-free. 
See Opinion of Attorney General to Mr. Ralph 
D. Karpinos, Town Attorney, Town of Chapel 
Hill, 2000 N.C. AG LEXIS 12 (10/2/2000). 


standing to their credit as of August 12, 1989; 


§ 128-26A. Reciprocity of creditable service with other 
State-administered retirement systems. 


(a) Only for the purpose of determining eligibility for benefits accruing 
under this Article, creditable service standing to the credit of a member of the 
Legislative Retirement System, Consolidated Judicial Retirement System, or 
the Teachers’ and State Employees’ Retirement System shall be added to the 
creditable service standing to the credit of a member of this System; provided, 
that in the event a person is a retired member of any of the foregoing 
retirement systems, such creditable service standing to the credit of the retired 
member prior to retirement shall be likewise counted. In no instance shall 
service credits maintained in the aforementioned retirement systems be added 
to the creditable service in this System for application of this System’s benefit 
accrual rate in computing a service retirement benefit unless specifically 
authorized by this Article. 

(b) A person who was a former member of this System and who has forfeited 
his creditable service in this System by receiving a return of contributions and 
who has creditable service in the Legislative Retirement System, Consolidated 
Judicial Retirement System, or the Teachers’ and State Employees’ Retirement 
System may count such creditable service for the purpose of restoring the 
creditable service forfeited in this System under the terms and conditions as 
set forth in this Article and reestablish membership in this System. 

(c) Creditable service under this section shall not be counted twice for the 
same period of time whether earned as a member, purchased, or granted as 
prior service credits. (1989 (Reg. Sess., 1990), c. 1066, s. 35(b).) 


§ 128-27. Benefits. 


(a) Service Retirement Benefits. — 

(1) Any member may retire upon written application to the Board of 
Trustees setting forth at what time, as of the first day of a calendar 
month, not less than one day nor more than 90 days subsequent to the 
execution and filing thereof, he desires to be retired: Provided, that 
the said member at the time so specified for his retirement shall have 
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attained the age of 60 years and have at least five years of creditable 
service or shall have completed 30 years of creditable service, or if a 
fireman, he shall have attained the age of 55 years and have at least 
five years of creditable service. 

(2) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1019, s. 1. 

(3) Repealed by Session Laws 1971, c. 325, s. 12. 

(4) Any member who was in service October 8, 1981, who had attained 60 
years of age, may retire upon written application to the Board of 
Trustees setting forth at what time, as of the first day of a calendar 
month, not less than one day nor more than 90 days subsequent to the 
execution and filing thereof, he desires to be retired. 

(5) Any member who is a law enforcement officer, and who attains age 50 
and completes 15 or more years of creditable service in this capacity 
or who attains age 55 and completes five or more years of creditable 
service in this capacity, may retire upon written application to the 
Board of Trustees setting forth at what time, as of the first day of a 
calendar month, not less than one day nor more than 90 days 
subsequent to the execution and filing thereof, he desires to be retired; 
provided, also, any member who has met the conditions required by 
this subdivision but does not retire, and later becomes an employee 
other than as a law enforcement officer, continues to have the right to 
commence retirement. 

(al) Early Service Retirement Benefits. — Any member may retire and 
receive a reduced retirement allowance upon written application to the Board 
of Trustees setting forth at what time, as of the first day of a calendar month, 
not less than one day nor more than 90 days subsequent to the execution and 
filing thereof, he desires to be retired: Provided, that the said member at the 
time so specified for his retirement shall have attained the age of 50 years and 
have at least 20 years of creditable service. 

(a2) Discontinued Service Retirement Allowance. — A member whose em- 
ployment with a participating employer is involuntarily terminated as a result 
of a termination event as defined in this subsection may be allowed a 
discontinued service retirement allowance, provided that the discontinued 
service retirement allowance is approved by the terminated member’s partic- 
ipating employer, and provided that reemployment with that participating 
employer is not available to the member at the time of the termination event. 
For purposes of this section, “termination event” means termination of em- 
ployment as a result of (i) the participating employer’s cessation of operations; 
(ii) the participating employer’s dissolution; (i11) the merger of a participating 
employer with and into an unrelated entity, other than another participating 
employer; (iv) the acquisition of the participating employer by an unrelated 
entity, other than another participating employer; or (v) the determination by 
the participating employer that a reduction in force will accomplish economies 
in the participating employer’s budget resulting from either the elimination of 
a job and its responsibilities or from lack of funds to support the job. Final 
action approving the discontinued service retirement allowance for a termi- 
nated member by the member’s participating employer shall be taken in an 
open meeting. 

Upon the occurrence of a termination event, and subject to the provisions of 
this subsection, an unreduced discontinued service retirement allowance, not 
otherwise allowed under this Chapter, may be approved for terminated 
members with 20 or more years of creditable service who are at least 55 years 
of age. Alternatively, upon the occurrence of a termination event, a discontin- 
ued service retirement allowance, not otherwise allowed under this Chapter, 
may be approved for terminated members with 20 or more years of creditable 
service who are at least 50 years of age, reduced by one-fourth of one percent 
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(14 of 1%) for each month that retirement precedes the member’s fifty-fifth 
birthday. 
In cases in which a discontinued service retirement allowance is approved, 
the terminated member’s employer shall be responsible for making a lump- 
sum payment to the Retirement System’s Board of Trustees equal to the 
actuarial present value of the additional liabilities imposed upon the Retire- 
ment System, to be determined by the Retirement System’s consulting actuary, 
as a result of the discontinued service retirement allowance, plus an admin- 
istrative fee to be determined by the Board of Trustees. An employer shall not 
discriminate against any member or group of members employed by the 
employer in the approval or disapproval of a discontinued service retirement 
allowance. 
(b) Service Retirement Allowance of Persons Retiring on or after July 1, 
1959, but prior to July 1, 1965. — Upon retirement from service on or after 
July 1, 1959, but prior to July 1, 1965, a member shall receive a service 
retirement allowance which shall consist of: 
(1) An annuity which shall be the actuarial equivalent of his accumulated 
contributions at the time of his retirement; and 
(2) A pension equal to the annuity allowable at the age of 65 years or at 
his retirement age, whichever is the earlier, on the basis of contribu- 
tions made prior to such earlier age; and 
(3) Ifhe has a prior service certificate in full force and effect, an additional 
pension which shall be equal to the annuity which would have been 
provided at the age of 65 years, or at the earlier age of retirement if 
prior thereto, by twice the contributions which he would have made 
during such period of service had the System been in operation and he 
contributed thereunder at the rate of 
a. Six and twenty-five hundredths percent (6.25%) of his compensa- 
tion if such certificate is a Class A certificate, or 

b. Five percent (5%) of his compensation if such certificate is a Class 
B certificate, or 

c. Four percent (4%) of his compensation if such certificate is a Class 
C certificate. 

(b1) Service Retirement Allowances of Persons Retiring on or after July 1, 
1965, but prior to July 1, 1967. — Upon retirement from service on or after 
July 1, 1965, but prior to July 1, 1967, a member shall receive a service 
retirement allowance which shall consist of: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, such allowance shall be equal to the sum of (i) one 
percent (1%) of the portion of his average final compensation not in 
excess of forty-eight hundred dollars ($4,800), plus one and one-half 
percent (142%) of the portion of such compensation in excess of 
forty-eight hundred dollars ($4,800) multiplied by the number of 
years of his creditable service rendered prior to January 1, 1966, and 
(ii) one percent (1%) of the portion of his average final compensation 
not in excess of forty-eight hundred dollars ($4,800), plus one and 
one-half percent (112%) of the portion of such compensation in excess 
of fifty-six hundred dollars ($5,600), multiplied by the number of years 
of his creditable service rendered after January 1, 1966. 

(2a) Ifthe member’s service retirement date occurs on or after his sixtieth 
birthday but before his sixty-fifth birthday, his service retirement 
allowance shall be computed as in (1) above but shall be reduced by 
five twelfths of one percent (12 of 1%) thereof for each month by which 
his retirement date precedes the first day of the month coincident 
with or next following his sixty-fifth birthday. 

(2b) If the member’s service retirement date occurs before his sixtieth 
birthday, his service retirement allowance shall be the actuarial 
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equivalent of the allowance payable at the age of 60 years as 
computed in (2a) above. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1965, and uniformed police- 
men or firemen not covered under the Social Security Act employed 
thereafter, shall receive not less than the benefit provided by G.S. 


128-27(b). 
(b2) Service Retirement Allowances of Persons Retiring on or after July 1, 
1967, but prior to July 1, 1969. — Upon retirement from service on or after 


July 1, 1967, but prior to July 1, 1969, a member shall receive a service 
retirement allowance which shall consist of: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, such allowance shall be equal to one and one-quarter 
percent (114%) of the portion of his average final compensation not in 
excess of five thousand six hundred dollars ($5,600) plus one and 
one-half percent (142%) of the portion of such compensation in excess 
of five thousand six hundred dollars ($5,600), multiplied by the 
number of years of his creditable service. 

(2a) If the member’s service retirement date occurs before his sixty-fifth 
birthday, his service retirement allowance shall be computed as in (1) 
above, but shall be reduced by one third of one percent (4% of 1%) 
thereof for each month by which his retirement date precedes the first 
day of the month coincident with or next following his sixty-fifth 
birthday. 

(2b) If the member’s service retirement date occurs before his sixtieth 
birthday, his service retirement allowance shall be the actuarial 
equivalent of the allowance payable at the age of 60 years as 
computed in (2a) above. 

(3) Notwithstanding the foregoing provision, any member whose credit- 
able service commenced prior to July 1, 1965, and policemen or 
firemen not covered under the Social Security Act employed thereaf- 
ter, shall receive not less than the benefits provided by G.S. 128-27(b). 

(b3) Service Retirement Allowances of Persons Retiring on or after July 1, 
1969, but prior to July 1, 1973. — Upon retirement from service on or after 
July 1, 1969, but prior to July 1, 1973, a member shall receive a service 
retirement allowance which shall consist of: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, regardless of his years of creditable service, or on or 
after his sixty-second birthday and the completion of 30 years of 
creditable service, such allowance shall be equal to one and one- 
quarter percent (114%) of the portion of his average final compensa- 
tion not in excess of fifty-six hundred dollars ($5,600) plus one and 
one-half percent (112%) of the portion of such compensation in excess 
of fifty-six hundred dollars ($5,600), multiplied by the number of years 
of his creditable service. 

(2a) If the member’s service retirement date occurs before his sixty-fifth 
birthday and prior to his completion of 30 or more years of creditable 
service, his service retirement allowance shall be computed as in (1) 
above, but shall be reduced by one quarter of one percent (%4 of 1%) 
thereof for each month by which his retirement date precedes the first 
day of the month coincident with or next following his sixty-fifth 
birthday. 

(2b) If the member’s service retirement date occurs before his sixtieth 
birthday and prior to his completion of 30 or more years of creditable 
service, his service retirement allowance shall be the actuarial equiv- 
alent of the allowance payable at the age of 60 years as computed in 
(2a) above. 
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(3a) If the member’s service retirement date occurs before his sixty- 
second birthday but on or after his sixtieth birthday and on or after 
completion of 30 or more years of creditable service, his service 
retirement allowance shall be computed as in (1) above, but shall be 
reduced by one quarter of one percent (4 of 1%) thereof for each 
month by which his retirement date precedes the first day of the 
month coincident with or next following his sixty-second birthday. 

(3b) If the member’s service retirement date occurs before his sixtieth 
birthday but on or after completion of 30 or more years of creditable 
service, his service retirement allowance shall be the actuarial equiv- 
alent of the allowance payable at the age of 60 years as computed in 
(3a) above. 

(4) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1965, and uniformed police- 
men or firemen not covered under the Social Security Act employed 
thereafter, shall receive not less than the benefits provided by G.S. 
128-27(b). 

(b4) Service Retirement Allowances of Members Retiring on or after July 1, 
1973, but prior to July 1, 1976. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1973, but prior to July 1, 1976, a 
member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, regardless of his years of creditable service, or after the 
completion of 30 years of creditable service, such allowance shall be 
equal to one and one-quarter percent (144%) of the portion of his 
average final compensation not in excess of fifty-six hundred dollars 
($5,600) plus one and one-half percent (112%) of the portion of such 
compensation in excess of fifty-six hundred dollars ($5,600), multi- 
plied by the number of years of his creditable service. 

(2a) If the member’s service retirement date occurs on or after his sixtieth 
birthday but before his sixty-fifth birthday and prior to his completion 
of 30 or more years of creditable service, his service retirement 
allowance shall be computed as in (1) above, but shall be reduced by 
one quarter of one percent (1 of 1%) thereof for each month by which 
his retirement date precedes the first day of the month coincident 
with or next following his sixty-fifth birthday. 

(2b) If the member’s service retirement date occurs before his sixtieth 
birthday and prior to his completion of 30 or more years of creditable 
service, his service retirement allowance shall be the actuarial equiv- 
alent of the allowance payable at the age of 60 years as computed in 
(2a) above. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1965, and uniformed police- 
men or firemen not covered under the Social Security Act employed 
Pea shall receive not less than the benefits provided by G.S. 
128-27(b). 

(b5) Service Retirement Allowances of Members Retiring on or after July 1, 
1976, but prior to July 1, 1978. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1976, but prior to July 1, 1978, a 
member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, regardless of his years of creditable service, or after the 
completion of 30 years of creditable service, such allowance shall be 
equal to one and one-half percent (142%) of his average final compen- 
sation, multiplied by the number of years of his creditable service. 

(2a) Ifthe member’s service retirement date occurs on or after his sixtieth 
birthday but before his sixty-fifth birthday and prior to his completion 
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of 30 or more years of service, his service retirement allowance shall 
be computed as in (1) above, but shall be reduced by one quarter of one 
percent (% of 1%) thereof for each month by which his retirement date 
precedes the first day of the month coincident with or next following 
his sixty-fifth birthday. 

(2b) If the member’s service retirement date occurs before his sixtieth 
birthday and prior to his completion of 30 or more years of creditable 
service, his service retirement allowance shall be the actuarial equiv- 
alent of the allowance payable at the age of 60 years as computed in 
(2a) above. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1965, and uniformed police- 
men or firemen not covered under the Social Security Act employed 
thereafter, shall receive not less than the benefits provided by G.S. 
128-27(b). 

(b6) Service Retirement Allowance of Members Retiring on or after July 1, 
1978, but prior to July 1, 1983. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1978, but prior to July 1, 19838, a 
member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday or after the completion of 30 years of creditable service, 
such allowance shall be equal to one and fifty-five one-hundredths 
percent (1.55%) of his average final compensation, multiplied by the 
number of years of his creditable service. 

(2a) If the member’s service retirement date occurs after his sixtieth and 
before his sixty-fifth birthday and prior to his completion of 30 or more 
years of creditable service, his retirement allowance shall be com- 
puted as in (1) above, but shall be reduced by one quarter of one 
percent (1/4 of 1%) thereof for each month by which his retirement 
date precedes the first day of the month coincident with or next 
following his sixty-fifth birthday. 

(2b) If the member’s service retirement date occurs before his sixtieth 
birthday and prior to his completion of 30 or more years of creditable 
service, his retirement allowance shall be the actuarial equivalent of 
the allowance payable at the age of 60 years as computed in (2a) 
above. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1965, and uniformed police- 
men or firemen not covered under the Social Security Act employed 
thereafter, shall receive not less than the benefits provided by G:S. 
128-27(b). 

(b7) Service Retirement Allowances of Members Retiring on or after July 1, 
1983, but prior to July 1, 1985. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1983, but prior to July 1, 1985, a 
member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, regardless of his years of creditable service, or after the 
completion of 30 years of creditable service, such allowance shall be 
equal to one and fifty-seven one-hundredths percent (1.57%) of his 
average final compensation, multiplied by the number of years of his 
creditable service. 

(2a) If the member’s service retirement date occurs after his sixtieth and 
before his sixty-fifth birthday and prior to his completion of 30 or more 
years of creditable service, his retirement allowance shall be com- 
puted as in (1) above, but shall be reduced by one quarter of one 
percent (1/4 of 1%) thereof for each month by which his retirement 
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date precedes the first day of the month coincident with or next 

following his sixty-fifth birthday. 

(2b) If the member’s service retirement date occurs before his sixtieth 
birthday and prior to his completion of 30 or more years of creditable 
service, his retirement allowance shall be the actuarial equivalent of 
the allowance payable at the age of 60 years as computed in (2a) 
above. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1965, and uniformed police- 
men or firemen not covered under the Social Security Act employed 
thereafter, shall receive not less than the benefits provided by G.S. 
128-27(b). 

(b8) Service Retirement Allowance of Law Enforcement Officers Retiring on 
or after January 1, 1986, but before July 1, 1988. — Upon retirement from 
service, in accordance with subsection (a) above, on or after January 1, 1986, 
but before July 1, 1988, a member who is a law enforcement officer or an 
eligible former law enforcement officer shall receive the following service 
retirement allowance: 

(1) If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a law 
enforcement officer, or after the completion of 30 years of creditable 
service, the allowance shall be equal to one and fifty-eight one 
hundredths percent (1.58%) of his average final compensation, mul- 
tiplied by the number of years of his creditable service. 

(2) If the member’s service retirement date occurs after his 50th and 
before his 55th birthday with 15 or more years of creditable service as 
a law enforcement officer and prior to his completion of 30 years of 
creditable service, his retirement allowance shall be computed as in 
(1) above, but shall be reduced by one-third of one percent (14 of 1%) 
for each month by which his retirement date precedes the first day of 
the month coincident with or next following his 55th birthday. 

(b9) Service Retirement Allowance of Members Retiring on or after July 1, 
1985, but before July 1, 1988. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1985, but before July 1, 1988, a 
member shall receive the following service retirement allowance: 

(1) If the member’s service retirement date occurs on or after his 65th 
birthday, regardless of his years of creditable service, or after the 
completion of 30 years of creditable service, such allowance shall be 
equal to one and fifty-eight one hundredths percent (1.58%) of his 
average final compensation, multiplied by the number of years of his 
creditable service. 

(2) Such allowance shall also be governed by the provisions of-G.S. 
128-27(b7)(2a), (2b), and (8). 

(b10) Service Retirement Allowance of Members Retiring on or after July 1, 
1988, but before July 1, 1989. — Upon retirement from service in accordance 
with subsection (a) above, on or after July 1, 1988, but before July 1, 1989, a 
member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. Ifthe member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and sixty 
hundredths percent (1.60%) of his average final compensation, 
multiplied by the number of years of his creditable service. 
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b. Such allowance shall also be governed by the provisions of G.S. 
128-27(b8)(2). 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service, or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, such allowance shall be equal to one and sixty-hun- 
dredths percent (1.60%) of his average final compensation, mul- 
tiplied by the number of years of his creditable service. 

b. Such allowance shall also be governed by the provisions of G.S. 
128-27(b7)(@a), 2b) and (3). 

(b11) Service Retirement Allowance of Members Retiring on or after July 1, 
1989, but before July 1, 1990. — Upon retirement from service in accordance 
with subsection (a) above, on or after July 1, 1989, but before July 1, 1990, a 
member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
sixty-three hundredths percent (1.63%) of his average final com- 
pensation, multiplied by the number of years of his creditable 
service. 

b. This allowance shall also be governed by the provisions of G.S. 
128-27(b8)(2). 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and sixty-three 
hundredths percent (1.63%) of his average final compensation, 
multiplied by the number of years of creditable service. 

b. This allowance shall also be governed by the provisions of G.S. 
128-27(b7)(2a) and (3). 

(b12) Service Retirement Allowance of Members Retiring on or after July 1, 
1990, but before July 1, 1992. — Upon retirement from service in accordance 
with subsection (a) above, on or after July 1, 1990, but before July 1, 1992, a 
member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
sixty-four hundredths percent (1.64%) of his average final com- 
pensation, multiplied by the number of years of his creditable 
service. 
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b. This allowance shall also be governed by the provisions of G.S. 
128-27(b8)(2). 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and sixty-four 
hundredths percent (1.64%) of his average final compensation, 
multiplied by the number of years of creditable service. 

b. This allowance shall also be governed by the provisions of G.S. 
128-27(b7)(2a) and (3). 

(b13) Service Retirement Allowance of Members Retiring on or after July 1, 
1992, but before July 1, 1994. — Upon retirement from service in accordance 
with subsection (a) above, on or after July 1, 1992, but before July 1, 1994, a 
member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and seventy 
hundredths percent (1.70%) of his average final compensation, 
multiplied by the number of years of his creditable service. 

b. This allowance shall also be governed by the provisions of G.S. 
128-27(b8)(2). 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and seventy hun- 
dredths percent (1.70%) of his average final compensation, mul- 
tiplied by the number of years of creditable service. 

b. This allowance shall also be governed by the provisions of G.S. 
128-27(b7)(2a), (2b), and (8). 

(b14) Service Retirement Allowance of Members Retiring on or after July 1, 
1994, but before July 1, 1995. — Upon retirement from service in accordance 
with subsection (a) or (al) above, on or after July 1, 1994, but before July 1, 
1995, a member shall receive the following service retirement allowance: 

(1) Amember who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. Ifthe member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
seventy-one hundredths percent (1.71%) of his average final 
compensation, multiplied by the number of years of his creditable 
service. 

b. This allowance shall also be governed by the provisions of G.S. 
128-27(b8)(2). 
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(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and seventy-one 
hundredths percent (1.71%) of his average final compensation, 
multiplied by the number of years of creditable service. 

b. This allowance shall also be governed by the provisions of G.S. 
128-27(b7)(2a), (2b), and (3). 

(b15) Service Retirement Allowance of Members Retiring on or after July 1, 
1995 but before July 1, 1997. — Upon retirement from service in accordance 
with subsection (a) or (al) above, on or after July 1, 1995, but before July 1, 
1997, a member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
seventy-two hundredths percent (1.72%) of his average final 
compensation, multiplied by the number of years of his creditable 
service. 

b. If the member’s service retirement date occurs on or after his 50th 
birthday and before his 55th birthday with 15 or more years of 
creditable service as a law enforcement officer and prior to the 
completion of 30 years of creditable service, his retirement 
allowance shall be equal to the greater of: 

1. The service retirement allowance payable under G.S. 128- 
27(b15)(1)a. reduced by one-third of one percent (1% of 1%) 
thereof for each month by which his retirement date precedes 
the first day of the month coincident with or next following 
the month the member would have attained his 55th birth- 
day; or 

2. The service retirement allowance as computed under G.S. 
128-27(b15)(1)a. reduced by five percent (5%) times the 
difference between 30 years and his creditable service at 
retirement. 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and seventy-two 
hundredths percent (1.72%) of his average final compensation, 
multiplied by the number of years of creditable service. 

b. If the member’s service retirement date occurs after his 60th and 
before his 65th birthday and prior to his completion of 25 years or 
more of creditable service, his retirement allowance shall be 
computed as in G.S. 128-27(b15)(2)a. but shall be reduced by 
one-quarter of one percent (14 of 1%) thereof for each month by 
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which his retirement date precedes the first day of the month 

coincident with or next following his 65th birthday. 

c. If the member’s early service retirement date occurs on or after his 
50th birthday and before his 60th birthday and after completion 
of 20 years of creditable service but prior to the completion of 30 
years of creditable service, his early service retirement allowance 
shall be equal to the greater of: 

1. The service retirement allowance as computed under G.S. 
128-27(b15)(2)a. but reduced by the sum of five-twelfths of 
one percent (2 of 1%) thereof for each month by which his 
retirement date precedes the first day of the month coinci- 
dent with or next following the month the member would 
have attained his 60th birthday, plus one-quarter of one 
percent (1% of 1%) thereof for each month by which his 60th 
birthday precedes the first day of the month coincident with 
or next following his 65th birthday; or 

2. The service retirement allowance as computed under G.S. 
128-27(b15)(2)a. reduced by five percent (5%) times the 
difference between 30 years and his creditable service at 
retirement; or 

3. If the member’s creditable service commenced prior to July 1, 
1995, the service retirement allowance equal to the actuarial 
equivalent of the allowance payable at the age of 60 years as 
computed in G.S. 128-27(b15)(2)b. 

d. Notwithstanding the foregoing provisions, any member whose 
creditable service commenced prior to July 1, 1965, shall not 
receive less than the benefit provided by G.S. 128-27(b). 

(b16) Service Retirement Allowance of Member Retiring on or after July 1, 
1997, but before July 1, 1998. — Upon retirement from service in accordance 
with subsection (a) or (al) above, on or after July 1, 1997, but before July 1, 
1998, a member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
seventy-six hundredths percent (1.76%) of his average final 
compensation, multiplied by the number of years of his creditable 
service. 

b. Ifthe member’s service retirement date occurs on or after his 50th 
birthday and before his 55th birthday with 15 or more years of 
creditable service as a law enforcement officer and prior to the 
completion of 30 years of creditable service, his retirement 
allowance shall be equal to the greater of: 

1. The service retirement allowance payable under G.S. 128- 
27(b16)(1)a., reduced by one-third of one percent (13 of 1%) 
thereof for each month by which his retirement date precedes 
the first day of the month coincident with or next following 
ae month the member would have attained his 55th birth- 

ay; or 

2. The service retirement allowance as computed under G.S. 
128-27(b16)(1)a. reduced by five percent (5%) times the 
difference between 30 years and his creditable service at 
retirement. 
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(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and seventy-six 
hundredths percent (1.76%) of average final compensation, mul- 
tiplied by the number of years of creditable service. 

b. If the member’s service retirement date occurs after his 60th 
birthday and before his 65th birthday and prior to his completion 
of 25 years or more of creditable service, his retirement allowance 
shall be computed as in G.S. 128-27(b16)(2)a. but shall be reduced 
by one-quarter of one percent (% of 1%) thereof for each month by 
which his retirement date precedes the first day of the month 
coincident with or next following his 65th birthday. 

c. If the member’s early service retirement date occurs on or after his 
50th birthday and before his 60th birthday and after completion 
of 20 years of creditable service but prior to the completion of 30 
years of creditable service, his early service retirement allowance 
shall be equal to the greater of: 

1. The service retirement allowance as computed under G:S. 
128-27(b16)(2)a. but reduced by the sum of five-twelfths of 
one percent (%2 of 1%) thereof for each month by which his 
retirement date precedes the first day of the month coinci- 
dent with or next following the month the member would 
have attained his 60th birthday, plus one-quarter of one 
percent (4 of 1%) thereof for each month by which his 60th 
birthday precedes the first day of the month coincident with 
or next following his 65th birthday; or 

2. The service retirement allowance as computed under G.S. 
128-27(b16)(2)a. reduced by five percent (5%) times the 
difference between 30 years and his creditable service at 
retirement; or 

3. If the member’s creditable service commenced prior to July 1, 
1995, the service retirement allowance equal to the actuarial 
equivalent of the allowance payable at the age of 60 years as 
computed in G.S. 128-27(b16)(2)b. 

d. Notwithstanding the foregoing provisions, any member whose 
creditable service commenced prior to July 1, 1965, shall not 
receive less than the benefit provided by G.S. 128-27(b). 

(b17) Service Retirement Allowance of Member Retiring on or After July 1, 
1998, but before July 1, 2000. — Upon retirement from service in accordance 
with subsection (a) or (al) above, on or after July 1, 1998, but before July 1, 
2000, a member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
seventy-seven hundredths percent (1.77%) of his average final 
compensation, multiplied by the number of years of his creditable 
service. 
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b. If the member’s service retirement date occurs on or after his 50th 
birthday and before his 55th birthday with 15 or more years of 
creditable service as a law enforcement officer and prior to the 
completion of 30 years of creditable service, his retirement 
allowance shall be equal to the greater of: 

1. The service retirement allowance payable under G.S. 128- 
27(b17)(1)a. reduced by one-third of one percent (% of 1%) 
thereof for each month by which his retirement date precedes 
the first day of the month coincident with or next following 
the month the member would have attained his 55th birth- 
day; or 

2. The service retirement allowance as computed under G.S. 
128-27(b17)(1)a. reduced by five percent (5%) times the 
difference between 30 years and his creditable service at 
retirement. 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and seventy-seven 
hundredths percent (1.77%) of average final compensation, mul- 
tiplied by the number of years of creditable service. 

b. If the member’s service retirement date occurs after his 60th 
birthday and before his 65th birthday and prior to his completion 
of 25 years or more of creditable service, his retirement allowance 
shall be computed as in G.S. 128-27(b17)(2)a. but shall be reduced 
by one-quarter of one percent (% of 1%) thereof for each month by 
which his retirement date precedes the first day of the month 
coincident with or next following his 65th birthday. 

c. If the member’s early service retirement date occurs on or after his 
50th birthday and before his 60th birthday and after completion 
of 20 years of creditable service but prior to the completion of 30 
years of creditable service, his early service retirement allowance 
shall be equal to the greater of: 

1. The service retirement allowance as computed under G.S. 
128-27(b17)(2)a. but reduced by the sum of five-twelfths of 
one percent (*A2 of 1%) thereof for each month by which his 
retirement date precedes the first day of the month coinci- 
dent with or next following the month the member would 
have attained his 60th birthday, plus one-quarter of one 
percent (%4 of 1%) thereof for each month by which his 60th 
birthday precedes the first day of the month coincident with 
or next following his 65th birthday; or 

2. The service retirement allowance as computed under G.S. 
128-27(b17)(2)a. reduced by five percent (5%) times the 
difference between 30 years and his creditable service at 
retirement; or 

3. If the member’s creditable service commenced prior to July 1, 
1995, the service retirement allowance equal to the actuarial 
equivalent of the allowance payable at the age of 60 years as 
computed in G.S. 128-27(b17)(2)b. 

d. Notwithstanding the foregoing provisions, any member whose 
creditable service commenced prior to July 1, 1965, shall not 
receive less than the benefit provided by G.S. 128-27(b). 


234 


$128-27 ART. 3. RETIREMENT FOR COUNTIES, ETC. $128-27 


(b18) Service Retirement Allowance of Member Retiring on or After July 1, 
2000, but Before July 1, 2001. — Upon retirement from service in accordance 
with subsection (a) or (al) above, on or after July 1, 2000, but before July 1, 
2001, a member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. Ifthe member’s service retirement date occurs on or after his 55th 
birthday and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
seventy-eight hundredths percent (1.78%) of his average final 
compensation, multiplied by the number of years of his creditable 
service. 

b. Ifthe member’s service retirement date occurs on or after his 50th 
birthday and before his 55th birthday with 15 or more years of 
creditable service as a law enforcement officer and prior to the 
completion of 30 years of creditable service, his retirement 
allowance shall be equal to the greater of: 

1. The service retirement allowance payable under G.S. 128- 
27(b18)(1)a. reduced by one-third of one percent (43 of 1%) 
thereof for each month by which his retirement date precedes 
the first day of the month coincident with or next following 
the month the member would have attained his 55th birth- 
day; 

2. The service retirement allowance as computed under G.S. 
128-27(b18)(1)a. reduced by five percent (5%) times the 
difference between 30 years and his creditable service at 
retirement. 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and seventy-eight 
hundredths percent (1.78%) of average final compensation, mul- 
tipled by the number of years of creditable service. 

b. If the member’s service retirement date occurs after his 60th 
birthday and before his 65th birthday and prior to his completion 
of 25 years or more of creditable service, his retirement allowance 
shall be computed as in G.S. 128-27(b18) (2) a. but shall be 
reduced by one-quarter of one percent (4 of 1%) thereof for each 
month by which his retirement date precedes the first day of the 
month coincident with or next following his 65th birthday. 

c. If the member’s early service retirement date occurs on or after his 
50th birthday and before his 60th birthday and after completion 
of 20 years of creditable service but prior to the completion of 30 
years of creditable service, his early service retirement allowance 
shall be equal to the greater of: 

1. The service retirement allowance as computed under G.S. 
128-27(b18)(2)a. but reduced by the sum of five-twelfths of 
one percent (5/12 of 1%) thereof for each month by which his 
retirement date precedes the first day of the month coinci- 
dent with or next following the month the member would 
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have attained his 60th birthday, plus one-quarter of one 
percent (4 of 1%) thereof for each month by which his 60th 
birthday precedes the first day of the month coincident with 
or next following his 65th birthday; or 

2. The service retirement allowance as computed under G.S. 
128-27(b18)(2)a. reduced by five percent (5%) times the 
difference between 30 years and his creditable service at 
retirement; or 

3. If the member’s creditable service commenced prior to July 1, 
1995, the service retirement allowance equal to the actuarial 
equivalent of the allowance payable at the age of 60 years as 
computed in G.S. 128-27(b18)(2)b. 

d. Notwithstanding the foregoing provisions, any member whose 
creditable service commenced prior to July 1, 1965, shall not 
receive less than the benefit provided by G.S. 128-27(b). 

(b19) Service Retirement Allowance of Member Retiring on or After July 1, 
2001, But Before July 1, 2002. — Upon retirement from service in accordance 
with subsection (a) or (al) above, on or after July 1, 2001, but before July 1, 
2002, a member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
eighty-one hundredths percent (1.81%) of his average final com- 
pensation, multiplied by the number of years of his creditable 
service. 

b. If the member’s service retirement date occurs on or after his 50th 
birthday and before his 55th birthday with 15 or more years of 
creditable service as a law enforcement officer and prior to the 
completion of 30 years of creditable service, his retirement 
allowance shall be equal to the greater of: 

1. The service retirement allowance payable under G.S. 128- 
27(b19)(1)a. reduced by one-third of one percent (1% of 1%) 
thereof for each month by which his retirement date precedes 
the first day of the month coincident with or next following 
are month the member would have attained his 55th birth- 

ay; 

2. The service retirement allowance as computed under G.S. 
128-27(b19)(1)a. reduced by five percent (5%) times the 
difference between 30 years and his creditable service at 
retirement. 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and eighty-one 
hundredths percent (1.81%) of average final compensation, mul- 
tiplied by the number of years of creditable service. 

b. If the member’s service retirement date occurs after his 60th 
birthday and before his 65th birthday and prior to his completion 
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of 25 years or more of creditable service, his retirement allowance 

shall be computed as in G.S. 128-27(b19)(2)a. but shall be reduced 

by one-quarter of one percent (% of 1%) thereof for each month by 
which his retirement date precedes the first day of the month 
coincident with or next following his 65th birthday. 

c. Ifthe member’s early service retirement date occurs on or after his 
50th birthday and before his 60th birthday and after completion 
of 20 years of creditable service but prior to the completion of 30 
years of creditable service, his early service retirement allowance 
shall be equal to the greater of: 

1. The service retirement allowance as computed under G.S. 
128-27(b19)(2)a. but reduced by the sum of five-twelfths of 
one percent (12 of 1%) thereof for each month by which his 
retirement date precedes the first day of the month coinci- 
dent with or next following the month the member would 
have attained his 60th birthday, plus one-quarter of one 
percent (% of 1%) thereof for each month by which his 60th 
birthday precedes the first day of the month coincident with 
or next following his 65th birthday; or 

2. The service retirement allowance as computed under G.S. 
128-27(b19)(2)a. reduced by five percent (5%) times the 
difference between 30 years and his creditable service at 
retirement; or 

3. Ifthe member’s creditable service commenced prior to July 1, 
1995, the service retirement allowance equal to the actuarial 
equivalent of the allowance payable at the age of 60 years as 
computed in G.S. 128-27(b19)(2)b. 

d. Notwithstanding the foregoing provisions, any member whose 
creditable service commenced prior to July 1, 1965, shall not 
receive less than the benefit provided by G.S. 128-27(b). 

(b20) Service Retirement Allowance of Member Retiring on or After July 1, 
2002, but Before July 1, 2003. — Upon retirement from service in accordance 
with subsection (a) or (al) above, on or after July 1, 2002, but before July 1, 
2003, a member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
eighty-two hundredths percent (1.82%) of his average final com- 
pensation, multiplied by the number of years of his creditable 
service. 

b. Ifthe member’s service retirement date occurs on or after his 50th 
birthday and before his 55th birthday with 15 or more years of 
creditable service as a law enforcement officer and prior to the 
completion of 30 years of creditable service, his retirement 
allowance shall be equal to the greater of: 

1. The service retirement allowance payable under G.S. 128- 
27(b20)(1)a. reduced by one-third of one percent (% of 1%) 
thereof for each month by which his retirement date precedes 
the first day of the month coincident with or next following 
the month the member would have attained his 55th birth- 
day; 

2. The service retirement allowance as computed under G.S. 
128-27(b20)\(1)a. reduced by five percent (5%) times the 
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difference between 30 years and his creditable service at 
retirement. 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and eighty-two 
hundredths percent (1.82%) of average final compensation, mul- 
tiplied by the number of years of creditable service. 

b. If the member’s service retirement date occurs after his 60th 
birthday and before his 65th birthday and prior to his completion 
of 25 years or more of creditable service, his retirement allowance 
shall be computed as in G.S. 128-27(b20)(2) a. but shall be 
reduced by one-quarter of one percent (14 of 1%) thereof for each 
month by which his retirement date precedes the first day of the 
month coincident with or next following his 65th birthday. 

c. If the member’s early service retirement date occurs on or after his 
50th birthday and before his 60th birthday and after completion 
of 20 years of creditable service but prior to the completion of 30 
years of creditable service, his early service retirement allowance 
shall be equal to the greater of: 

1. The service retirement allowance as computed under GS. 
128-27(b20)(2)a. but reduced by the sum of five-twelfths of 
one percent (2 of 1%) thereof for each month by which his 
retirement date precedes the first day of the month coinci- 
dent with or next following the month the member would 
have attained his 60th birthday, plus one-quarter of one 
percent (14 of 1%) thereof for each month by which his 60th 
birthday precedes the first day of the month coincident with 
or next following his 65th birthday; or 

2. The service retirement allowance as computed under G.S. 
128-27(b20)(2)a. reduced by five percent (5%) times the 
difference between 30 years and his creditable service at 
retirement; or 

3. If the member’s creditable service commenced prior to July 1, 
1995, the service retirement allowance equal to the actuarial 
equivalent of the allowance payable at the age of 60 years as 
computed in G.S. 128-27(b20)(2)b. 

d. Notwithstanding the foregoing provisions, any member whose 
creditable service commenced prior to July 1, 1965, shall not 
receive less than the benefit provided by G.S. 128-27(b). 

(b21) Service Retirement Allowance of Member Retiring on or After July 1, 
2003. — Upon retirement from service in accordance with subsection (a) or (a1) 
above, on or after July 1, 2003, a member shall receive the following service 
retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
eighty-five hundredths percent (1.85%) of his average final com- 
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pensation, multiplied by the number of years of his creditable 

service. 

b. Ifthe member’s service retirement date occurs on or after his 50th 
birthday and before his 55th birthday with 15 or more years of 
creditable service as a law enforcement officer and prior to the 
completion of 30 years of creditable service, his retirement 
allowance shall be equal to the greater of: 

1. The service retirement allowance payable under G.S. 128- 
27(b21)(1)a. reduced by one-third of one percent (% of 1%) 
thereof for each month by which his retirement date precedes 
the first day of the month coincident with or next following 
the month the member would have attained his 55th birth- 
day; 

2. The service retirement allowance as computed under G-.S. 
128-27(b21)(1)a. reduced by five percent (5%) times the 
difference between 30 years and his creditable service at 
retirement. 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and eighty-five 
hundredths percent (1.85%) of average final compensation, mul- 
tiplied by the number of years of creditable service. 

b. If the member’s service retirement date occurs after his 60th 
birthday and before his 65th birthday and prior to his completion 
of 25 years or more of creditable service, his retirement allowance 
shall be computed as in G.S. 128-27(b21)(2) a. but shall be 
reduced by one-quarter of one percent (%4 of 1%) thereof for each 
month by which his retirement date precedes the first day of the 
month coincident with or next following his 65th birthday. 

c. If the member’s early service retirement date occurs on or after his 
50th birthday and before his 60th birthday and after completion 
of 20 years of creditable service but prior to the completion of 30 
years of creditable service, his early service retirement allowance 
shall be equal to the greater of: 

1. The service retirement allowance as computed under G:S. 
128-27(b21)(2)a. but reduced by the sum of five-twelfths of 
one percent (%2 of 1%) thereof for each month by which his 
retirement date precedes the first day of the month coinci- 
dent with or next following the month the member would 
have attained his 60th birthday, plus one-quarter of one 
percent (% of 1%) thereof for each month by which his 60th 
birthday precedes the first day of the month coincident with 
or next following his 65th birthday; or 

2. The service retirement allowance as computed under G.S. 
128-27(b21)(2)a. reduced by five percent (5%) times the 
difference between 30 years and his creditable service at 
retirement; or 

3. If the member’s creditable service commenced prior to July 1, 
1995, the service retirement allowance equal to the actuarial 
equivalent of the allowance payable at the age of 60 years as 
computed in G.S. 128-27(b21)(2)b. 
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d. Notwithstanding the foregoing provisions, any member whose 
creditable service commenced prior to July 1, 1965, shall not 
receive less than the benefit provided by G.S. 128-27(b). 

(c) Disability Retirement Benefits. — Upon the application of a member or 
of his employer, any member who has had five or more years of creditable 
service may be retired by the Board of Trustees, on the first day of any calendar 
month, not less than one day nor more than 90 days next following the date of 
filing such application, on a disability retirement allowance: Provided, that the 
medical board, after a medical examination of such member, shall certify that 
such member is mentally or physically incapacitated for the further perfor- 
mance of duty, that such incapacity was incurred at the time of active 
employment and has been continuous thereafter, that such incapacity is likely 
to be permanent, and that such member should be retired; Provided further 
the medical board shall determine if the member is able to engage in gainful 
employment and, if so, the member may still be retired and the disability 
retirement allowance as a result thereof shall be reduced as in subsection (e) 
below. Provided further, that the Medical Board shall not certify any member 
as disabled who: 

(1) Applies for disability retirement based upon a mental or physical 
incapacity which existed when the member first established member- 
ship in the system; or 

(2) Is in receipt of any payments on account of the same disability which 
existed when the member first established membership in the system. 

The Board of Trustees shall require each employee upon enrolling in the 
retirement system to provide information on the membership application 
concerning any mental or physical incapacities existing at the time the 
member enrolls. 

Notwithstanding the requirement of five or more years of creditable service 
to the contrary, a member who is a law enforcement officer or a fireman as 
defined in G.S. 58-86-25 or rescue squad worker as defined in G.S. 58-86-30 
and who has had one year or more of creditable service and becomes 
incapacitated for duty as the natural and proximate result of an accident 
occurring while in the actual performance of duty, and meets all other 
requirements for disability retirement benefits, may be retired by the Board of 
Trustees on a disability retirement allowance. 

Notwithstanding the foregoing to the contrary, any beneficiary who com- 
menced retirement with an early or service retirement benefit has the right, 
within three years of his retirement, to convert to an allowance with disability 
retirement benefits without modification of any election of optional allowance 
previously made; provided, the beneficiary would have met all applicable 
requirements for disability retirement benefits while still in service as a 
member. The allowance on account of disability retirement benefits to the 
beneficiary shall be retroactive to the effective date of early or service 
retirement. 

Notwithstanding the foregoing, effective April 1, 1991, the surviving desig- 
nated beneficiary of a deceased member who met all other requirements for 
disability retirement benefits, except whose death occurred before the first day 
of the calendar month in which the member’s disability retirement allowance 
was to be due and payable, may elect to receive the reduced retirement 
allowance provided by a one hundred percent (100%) joint and survivor 
payment option in lieu of a return of accumulated contributions, provided the 
following conditions apply: 

(1) The member had designated as the principal beneficiary, to receive a 
return of accumulated contributions at the time of his death, one and 
only one person, and 

(2) The member had not instructed the Board of Trustees in writing that 
he did not wish the provision of this subsection to apply. 
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(d) Allowance on Disability Retirement of Persons Retiring prior to July 1, 
1965. — Upon retirement for disability, in accordance with subsection (c) 
above, prior to July 1, 1965, a member shall receive a service retirement 
allowance if he has attained the age of 60 years, otherwise he shall receive a 
disability retirement allowance which shall consist of: 

(1) An annuity which shall be the actuarial equivalent of his accumulated 
contributions at the time of the retirement; 

(2) A pension equal to seventy-five percent (75%) of the pension that 
would have been payable upon service retirement at the age of 65 
years had the member continued in service to the age of 65 years 
without further change in compensation. 

Supplemental disability benefits heretofore provided are hereby made a 
permanent part of disability benefits after age 65, and shall not be discontin- 
ued at age 65. 

(d1) Allowance on Disability Retirement of Persons Retiring on or after July 
1, 1965, but prior to July 1, 1969. — Upon retirement for disability, in 
accordance with subsection (c) above, on or after July 1, 1965, but prior to J uly 
1, 1969, a member shall receive a service retirement allowance if he has 
attained the age of 60 years, otherwise he shall receive a disability retirement 
allowance which shall be computed as follows: 

(1) Such allowance shall be equal to the service retirement allowance 
which would have been payable had he continued in service without 
further change in compensation, to the age of 60 years, minus the 
actuarial equivalent of the contributions he would have made during 
such continued service. 

(2) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1965, and uniformed police- 
men or firemen not covered under the Social Security Act employed 
thereafter, shall receive not less than the benefit provided by G.S. 
128-27(d). 

(d2) Allowance on Disability Retirement of Persons Retiring on or after July 
1, 1969, but prior to July 1, 1971. — Upon retirement for disability, in 
accordance with subsection (c) above, on or after July 1, 1969, but prior to July 
1, 1971, a member shall receive a service retirement allowance if he has 
attained the age of 60 years, otherwise he shall receive a disability retirement 
allowance which shall be computed as follows: 

(1) Such allowance shall be equal to the service retirement allowance 
which would have been payable had he continued in service without 
further change in compensation to the age of 65 years, minus the 
actuarial equivalent of the contributions he would have made during 
such continued service. 

(2) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1965, and uniformed police- 
men or firemen not covered under the Social Security Act employed 
thereafter, shall receive not less than the benefit provided by G.S. 
128-27(d). 

(d3) Allowance on Disability Retirement of Persons Retiring on or after July 
1, 1971, but prior to July 1, 1982. — Upon retirement for disability, in 
accordance with subsection (c) of this section on or after July 1, 1971, but prior 
to July 1, 1982, a member shall receive a service retirement allowance if he has 
attained the age of 65 years; otherwise he shall receive a disability retirement 
allowance which shall be computed as follows: 

(1) Such allowance shall be equal to a service retirement allowance 
calculated on the basis of the member’s average final compensation 
prior to his disability retirement and the creditable service he would 
have had at the age of 65 years if he had continued in service. 
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(2) Notwithstanding the foregoing provisions, 

a. Any member whose creditable service commenced prior to July 1, 
1971, shall receive not less than the benefit provided by G.S. 
128-27(d2); 

b. The amount of disability allowance payable from the reserve funds 
of the Retirement System to any member retiring on or after July 
1, 1974, who is eligible for and in receipt of a disability benefit 
under the Social Security Act shall be seventy percent (70%) of 
the amount calculated under a above, and the balance shall be 
provided by the employer from time to time during each year in 
such amounts as may be required to cover such payments as 
current disbursements; and 

c. The amount of disability allowance payable to any member retiring 
on or after July 1, 1974, who is not eligible for and in receipt of a 
disability benefit under the Social Security Act shall not be 
payable from the reserve funds of the Retirement System but 
shall be provided by the employer from time to time during each 
year in such amounts as may be required to cover such payments 
as current disbursements. 

(d4) Allowance on Disability Retirement of Persons Retiring on or after July 
1, 1982. — Upon retirement for disability, in accordance with subsection (c) of 
this section on or after July 1, 1982, a member shall receive a service 
retirement allowance if he has qualified for an unreduced service retirement 
allowance; otherwise the allowance shall be equal to a service retirement 
allowance calculated on the member’s average final compensation prior to his 
disability retirement and the creditable service he would have had had he 
continued in service until the earliest date on which he would have qualified 
for an unreduced service retirement allowance. 

(e) Reexamination of Beneficiaries Retired on Account of Disability. — Once 
each year during the first five years following retirement of a member on a 
disability allowance, and once in every three-year period thereafter, the Board 
of Trustees may, and upon his application shall, require any disability 
beneficiary who has not yet attained the age of 60 years to undergo a medical 
examination, such examination to be made at the place of residence of said 
beneficiary or other place mutually agreed upon, by the physician or physi- 
cians designated by the Board of Trustees. Should any disability beneficiary 
who has not yet attained the age of 60 years refuse to submit to at least one 
medical examination in any such year by a physician or physicians designated 
by the Board of Trustees, his allowance may be discontinued until his 
withdrawal of such refusal, and should his refusal continue for one year, all his 
rights in and to his pension may be revoked by the Board of Trustees. 

(1) The Board of Trustees shall determine whether a disability beneficiary 
is engaged in or is able to engage in a gainful occupation paying more 
than the difference, as hereinafter indexed, between his disability 
retirement allowance and the gross compensation earned as an 
employee during the 12 consecutive months in the final 48 months of 
service prior to retirement producing the highest gross compensation 
excluding any compensation received on account of termination. If the 
disability beneficiary is earning or is able to earn more than the 
difference, the portion of his disability retirement allowance not 
provided by his contributions shall be reduced to an amount which, 
together with the portion of the disability retirement allowance 
provided by his contributions and the amount earnable by him shall 
equal the amount of his gross compensation prior to retirement. This 
difference shall be increased on January 1 each year by the ratio of the 
Consumer Price Index to the Index one year earlier, calculated to the 
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nearest tenth of a percent (“10 of 1%). Should the earning capacity of 
the disability beneficiary later change, the portion of his disability 
retirement allowance not provided by his contributions may be 
further modified. In lieu of the reductions on account of a disability 
beneficiary earning more than the aforesaid difference, he may elect 
to convert his disability retirement allowance to a service retirement 
allowance calculated on the basis of his average final compensation 
and creditable service at the time of disability retirement and his age 
at the time of conversion to service retirement. This election is 
irrevocable. 

The provisions of this subdivision shall not apply to beneficiaries of 
the Law Enforcement Officers’ Retirement System transferred to this 
Retirement System who commenced retirement on and before July 1, 
HSI. 

(2) Should a disability beneficiary under the age of 62 years be restored to 
active service at a compensation not less than his average final 
compensation, his retirement allowance shall cease, he shall again 
become a member of the Retirement System and he shall contribute 
thereafter at the contribution rate which is applicable during his 
subsequent membership service. Any prior service certificate on the 
basis of which his service was computed at the time of his retirement 
shall be restored to full force and effect, and in addition, upon his 
subsequent retirement he shall be credited with all his service as a 
member, but should he be restored to active service on or after the 
attainment of the age of 50 years his pension upon subsequent 
retirement shall not exceed the sum of the pension which he was 
receiving immediately prior to his last restoration after June 30, 1951, 
and the pension that he would have received on account of his service 
since such last restoration had he entered service at that time as a 
new entrant. 

(3) Notwithstanding the foregoing, a member retired on a disability 
retirement allowance who is restored to service and subsequently 
retires on or after July 1, 1971, shall be entitled to an allowance not 
less than the allowance prescribed in a below reduced by the amount 
in b below. 

a. The allowance to which he would have been entitled if he were 
retiring for the first time, calculated on the basis of his total 
creditable service represented by the sum of his creditable service 
at the time of his first retirement and his creditable service after 
he was restored to service. 

b. The actuarial equivalent of the retirement benefits he previously 
received. 

(3a) Notwithstanding the foregoing, should a beneficiary who retired on a 
disability retirement allowance be restored to service as an employee, 
then the retirement allowance shall cease as of the first day of the 
month following the month in which the beneficiary is restored to 
service and the beneficiary shall become a member of the Retirement 
System and shall contribute thereafter as allowed by law at the 
uniform contribution payable by all members. Upon the subsequent 
retirement of the beneficiary, he shall be entitled to an allowance to 
which he would have been entitled if he were retiring for the first 
time, calculated on the basis of his total creditable service represented 
by the sum of his creditable service at the time of his first retirement 
and his creditable service after he was restored to service. Provided, 
however, any election of an optional allowance cannot be changed 
unless the member subsequently completes three years of member- 
ship service after being restored to service. 
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(4) As a condition to the receipt of the disability retirement allowance 
provided for in G.S. 128-27(d), (d1), (d2) and (d3) each member retired 
on a disability retirement allowance shall, on or before April 15 of each 
calendar year, provide the Board of Trustees with a statement of his 
or her income received as compensation for services, including fees, 
commissions or similar items, and income received from business, for 
the previous calendar year. Such statement shall be filed on a form as 
required by the Board of Trustees. The benefit payable to a beneficiary 
who does not or refuses to provide the information requested within 
60 days after such request shall not be paid a benefit until the 
information so requested is provided, and should such refusal or 
failure to provide such information continue for 240 days after such 
request, the right of a beneficiary to a benefit under the Article may be 
terminated. 

The Director of the State Retirement Systems shall contact any 
State or federal agency which can provide information to substantiate 
the statement required to be submitted by this subdivision and may 
enter into agreements for the exchange of information. 

(5) Notwithstanding any other provisions of this Article to the contrary, a 
beneficiary who was a beneficiary retired on a disability retirement 
with the Law Enforcement Officers’ Retirement System at the time of 
the transfer of law enforcement officers employed by a participating 
employer and beneficiaries last employed by a participating employer 
to this Retirement System and who also was a contributing member of 
this Retirement System at that time, shall continue to be paid his 
retirement allowance without restriction and may continue as a 
member of this Retirement System with all the rights and privileges 
appendant to membership. Any beneficiary who retired on a disability 
retirement allowance as an employee of any participating employer 
under the Law Enforcement Officers’ Retirement System and becomes 
employed as an employee other than as a law enforcement officer by 
an employer participating in the Retirement System after the afore- 
mentioned transfer shall continue to be paid his retirement allowance 
without restriction and may continue as a member of this Retirement 
System with all the rights and privileges appendant to membership 
until January 1, 1989, at which time his retirement allowance shall 
cease and his subsequent retirement shall be determined in accor- 
dance with the preceding subdivision (3a) of this section. Any benefi- 
ciary as hereinbefore described who becomes employed as a law 
enforcement officer by an employer participating in the Retirement 
System shall cease to be a beneficiary and shall immediately com- 
mence membership and his subsequent retirement shall be deter- 
mined in accordance with subdivision (3a) of this section. 

(6) Notwithstanding any other provision to the contrary, a beneficiary in 
receipt of a disability retirement allowance until the earliest date on 
which he would have qualified for an unreduced service retirement 
allowance shall thereafter (i) not be subject to further reexaminations 
as to disability, Gi) not be subject to any reduction in allowance on 
account of being engaged in a gainful occupation other than with an 
employer participating in the Retirement System, and (iii) be consid- 
ered a beneficiary in receipt of a service retirement allowance. 
Provided, however, a beneficiary in receipt of a disability retirement 
allowance whose allowance is reduced on account of reexamination as 
to disability or to ability to engage in a gainful occupation prior to the 
date on which he would have qualified for an unreduced service 
retirement allowance shall have only the right to elect to convert to an 
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early or service retirement allowance as permitted under subdivision 
(1) above. 

(f) Return of Accumulated Contributions. — Should a member cease to be an 
employee except by death or retirement under the provisions of this Chapter, 
he shall upon submission of an application be paid, not earlier than 60 days 
from the date of termination of service, his contributions and, if he has 
attained at least five years of membership service or if termination of his 
membership service is involuntary as certified by the employer, the accumu- 
lated regular interest thereon, provided that he has not in the meantime 
returned to service. Upon payment of such sum his membership in the System 
shall cease and, if he thereafter again becomes a member, no credit shall be 
allowed for any service previously rendered except as provided in G.S. 128-26; 
and such payment shall be in full and complete discharge of any rights in or to 
any benefits otherwise payable hereunder. Upon receipt of proof satisfactory to 
the Board of Trustees of the death, prior to retirement, of a member or former 
member there shall be paid to such person or persons as he shall have 
nominated by written designation duly acknowledged and filed with the Board 
of Trustees, if such person or persons are living at the time of the member’s 
death, otherwise to the member’s legal representatives, the amount of his 
accumulated contributions at the time of his death, unless the beneficiary 
elects to receive the alternate benefit under the provisions of (m) below. An 
extension service employee who made contributions to the Local Governmental 
Employees’ Retirement System and the Teachers’ and State Employees’ 
Retirement System as a result of dual employment may not be paid his 
accumulated contributions unless he is eligible to be paid his accumulated 
contributions in both systems for the same period of service. 

Pursuant to the provisions of G.S. 135-56.2, a member who is also a member 
of the Consolidated Judicial Retirement System may irrevocably elect to 
transfer any accumulated contributions to the Consolidated Judicial Retire- 
ment System or to the Supplemental Retirement Income Plan and forfeit any 
rights in or to any benefits otherwise payable hereunder. 

(f{1) Notwithstanding the foregoing provisions, upon or after retirement any 
member who was a uniformed fireman and any surviving beneficiary of a 
member who was a uniformed fireman, shall upon submission of an applica- 
tion, be paid the sum of accumulated contributions, with regular interest 
thereon, made under those provisions of G.S. 128-30(b)(1) that applied from 
July 1, 1965, through June 30, 1971, to the extent of the contributions required 
of the member that were in excess of the contributions required of other 
members of the Local Governmental Employees’ Retirement System covered 
under the Social Security Act as was from time to time in effect; provided that, 
the return of contributions shall be payable only if the contributions did not 
increase the retirement allowance of the member or surviving beneficiary 
under the provisions of this Chapter. 

(f2) Expired. 

(g) Election of Optional Allowance. — With the provision that until the first 
payment on account of any benefit becomes normally due, or his first retire- 
ment check has been cashed, any member may elect to receive his benefits in 
a retirement allowance payable throughout life, or he may elect to receive the 
actuarial equivalent of such retirement allowance in a reduced allowance 
payable throughout life under the provisions of one of the Options set forth 
below. The election of Option two or Option three or nomination of the person 
thereunder shall be revoked if such person nominated dies prior to the date the 
first payment becomes normally due or the first retirement check has been 
cashed. Such election may be revoked by the member prior to the date the first 
payment becomes normally due or his first retirement check has been cashed. 
Provided, however, in the event a member has elected Option 2 or Option 3 and 
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nominated his or her spouse to receive a retirement allowance upon the 
member’s death, and the spouse predeceases the member after the first 
payment becomes normally due or the first retirement check has been cashed, 
if the member remarries he or she may request to nominate a new spouse to 
receive the retirement allowance under the previously elected option, within 
90 days of the remarriage, and may nominate a new spouse to receive the 
retirement allowance under the previously elected option by written designa- 
tion duly acknowledged and filed with the Board of Trustees within 120 days 
of the remarriage. The new nomination shall be effective on the first day of the 
month in which it is made and shall provide for a retirement allowance 
computed to be the actuarial equivalent of the retirement allowance in effect 
immediately prior to the effective date of the new nomination. Any member 
having elected Options two, three, or six and nominated his or her spouse to 
receive a retirement allowance upon the member’s death may, after divorce 
from his or her spouse, revoke the nomination and elect a new option, effective 
on the first day of the month in which the new option is elected, providing for 
a retirement allowance computed to be the actuarial equivalent of the 
retirement allowance in effect immediately prior to the effective date of the 
new option. 
Option one. 

(a) In the Case of a Member Who Retires prior to July 1, 1965. — If he dies 
before he has received in annuity payments the present value of his 
annuity as it was at the time of his retirement, the balance shall be 
paid to such person as he shall nominate by written designation duly 
acknowledged and filed with the Board of Trustees or, if none, to his 
legal representative. 

(b) In the Case of a Member Who Retires on or after July 1, 1965, but prior 
to July 1, 1993. — If he dies within 10 years from his retirement date, 
an amount equal to his accumulated contributions at retirement, less 
one one-hundred-twentieth thereof for each month for which he has 
received a retirement allowance payment, shall be paid to such person 
as he shall nominate by written designation duly acknowledged and 
filed with the Board of Trustees or, if none, to his legal representative; 
or 

Option two. Upon his death his reduced retirement allowance shall be 
continued throughout the life of and paid to such person as he shall nominate 
by written designation duly acknowledged and filed with the Board of Trustees 
at the time of his retirement, provided that if the person selected is other than 
his spouse the reduced retirement allowance payable to the member shall not 
be less than one half of the retirement allowance without optional modification 
which would otherwise be payable to him; or 

Option three. Upon his death, one half of his reduced retirement allowance 
shall be continued throughout the life of, and paid to such person as he shall 
nominate by written designation duly acknowledged and filed with the Board 
of Trustees at the time of his retirement; or 

Option four. Adjustment of Retirement Allowance for Social Security Bene- 
fits. — Until the first payment on account of any benefit becomes normally due, 
any member may elect to convert his benefit otherwise payable on his account 
after retirement into a retirement allowance of equivalent actuarial value of 
such amount that with his benefit under Table II of the Federal Social Security 
Act, he will receive, so far as possible, approximately the same amount per 
year before and after the earliest age at which he becomes eligible, upon 
application therefor, to receive a social security benefit. 

Option five. For Members Retiring prior to July 1, 1993. — The member may 
elect to receive a reduced retirement allowance under the conditions of Option 
two or Option three, as provided for above, with the modification that if both 
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he and the person nominated die within 10 years from his retirement date, an 
amount equal to his accumulated contributions at retirement, less 1/120th 
thereof for each month for which a retirement allowance has been paid, shall 
be paid to his legal representatives or to such person as he shall nominate by 
written designation duly acknowledged and filed with the Board of Trustees. 

Option six. A member may elect either Option two or Option three with the 
added provision that in the event the designated beneficiary predeceases the 
member, the retirement allowance payable to the member after the designated 
beneficiary’s death shall be equal to the retirement allowance which would 
have been payable had the member not elected the option. 

(g1) In the event of the death of a retired member while in receipt of a 
retirement allowance under the provisions of this Article, there shall be paid to 
such person or persons as the retiree shall have nominated by written 
designation duly acknowledged and filed with the Board of Trustees, if such 
person or persons are living at the time of the retiree’s death, otherwise to the 
retiree’s legal representatives, a death benefit equal to the excess, if any, of the 
accumulated contributions of the retiree at the date of retirement over the total 
of the retirement allowances paid prior to the death of the retiree. 

In the event that a retirement allowance becomes payable to the designated 
survivor of a retired member under the provisions above and such retirement 
allowance to the survivor shall terminate upon the death of the survivor before 
the total of the retirement allowances paid to the retiree and the designated 
survivor combined equals the amount of the accumulated contributions of the 
retiree at the date of retirement, the excess, if any, of such accumulated 
contributions over the total of the retirement allowances paid to the retiree and 
the survivor combined shall be paid in a lump sum to such person or persons 
as the retiree shall have nominated by written designation duly acknowledged 
and filed with the Board of Trustees, if such person or persons are living at the 
time such payment falls due, otherwise to the retiree’s legal representative. 

In the event that a retirement allowance becomes payable to the principal 
beneficiary designated to receive a return of accumulated contributions pur- 
suant to subsection (m) of this section and that beneficiary dies before the total 
of the retirement allowances paid equals the amount of the accumulated 
contributions of the member at the date of the member’s death, the excess of 
those accumulated contributions over the total of the retirement allowances 
paid to the beneficiary shall be paid in a lump sum to the person or persons the 
member has designated as the contingent beneficiary for return of accumu- 
lated contributions, if the person or persons are living at the time the payment 
falls due, otherwise to the principal beneficiary’s legal representative. 

In the event a retiree purchases creditable service as provided in G.S. 
128-26, there shall be paid to such person or persons as the retiree shall have 
nominated by written designation duly acknowledged and filed with the Board 
of Trustees, if such person or persons are living at the time of the retiree’s 
death, otherwise to the retiree’s legal representatives, an additional death 
benefit equal to the excess, if any, of the cost of the creditable service purchased 
less the administrative fee, if any, over the total of the increase in the 
retirement allowance attributable to the additional creditable service, paid 
from the month following the month in which payment was received to the 
death of the retiree. 

In the event that a retirement allowance becomes payable to the designated 
survivor of a retired member under the provisions above, and such retirement 
allowance to the survivor shall terminate upon the death of the survivor before 
the total of the increase in the retirement allowance attributable to the 
additional creditable service paid to the retiree and the designated survivor 
combined equals the cost of the creditable service purchased less the admin- 
istrative fee, the excess, if any, shall be paid in a lump sum to such person or 


247 


§128-27 CH. 128. OFFICES AND PUBLIC OFFICERS §128-27 


persons as the retiree shall have nominated by written designation duly 
acknowledged and filed with the Board of Trustees, if such person or persons 
are living at the time such payment falls due, otherwise to the retiree’s legal 
representative. 

(h) Until June 30, 1951, all benefits payable to or on account of any 
beneficiary retired before such date shall be computed on the basis of the 
provisions of Chapter 128 as they existed at the date of establishment of the 
Retirement System. On and after July 1, 1951, all such benefits shall be 
adjusted to take into account, under such rules as the Board of Trustees may 
adopt, the provisions of Chapter 128 and all amendments thereto in effect on 
July 1, 1951, and no further contributions on account of such adjustments shall 
be required of such beneficiaries. The Board of Trustees may authorize such 
transfers of reserves between the funds of the Retirement System as may be 
required on account of such adjustments. 

(i) No action shall be commenced against the State or the Retirement 
System by any retired member or beneficiary respecting any deficiency in the 
payment of benefits more than three years after such deficient payment was 
made, and no action shall be commenced by the State or the Retirement 
System against any retired member or former member or beneficiary respect- 
ing any overpayment of benefits or contributions more than three years after 
such overpayment was made. 

(j) Increase in Benefits to Those Persons Who Were in Receipt of Benefits 
prior to July 1, 1967. — From and after July 1, 1967, the monthly benefits, to 
or on account of persons who commenced receiving benefits from the System 
prior to July 1, 1967, shall be increased by a percentage thereof. Such 
percentage shall be determined in accordance with the following schedule: 


Period in Which Benefits Commenced Percentage 
Jama. lee OOO mt Ove) UIeE 3 Ut DON ce nes cn ern te eee cee D% 
521 eed SY 61 emer Pee pe ese deer tem enn apatenachver ra esac eoelin etery. te tered nero oes 6% 
a CEE 6° Yo: aaa en ter Deere arene ete “easier Erne we mT She een he 1% 
(exc ciel OS | ots eee em eee RRS Toe RRS SPREN FO TNR E  Py Rly et mene. phonrc 8% 
VeOa 1s LOG 2 bp ieceicet elt SW eee creee ahr toy ice nse aia ee eR ee ee em arenes 9% 
Year L9G lash, fate aed oer alt or otek wee eh ae ee 10% 
Year VOGOs haere tee a eae Se ha Fore et ee 11% 
NGAP O5O. Les OU PR OR SERA een deat ete 12% 
VYeaml95S Pee fo ee eI ee ee ee 13% 
Year 15 ey re a ee ST ae 14% 
Vea r 10 Ge er ee nee ne ECE eer ae tierce tr amen 15% 
NEA LOD ee eter ae see ee Re en sues On AER POR AEE Aa oe ae REE 16% 
Bs fa0s Wakek ES LY: Saaremaa ar SleiOe ENGR Ae ee ME. PALO Oey MERI RN, CT ICR 17% 
b'(52 1 cid ILS Tops Ek oe erty Siar Pre cee es Nea eee ee einas Weer Pa ree Te v. 18% 
Wed teil O52 eet eit aces aces tae ee rc yeuetnc tue herd Nes teak Mar sa ae errtee eens 19% 
Vea rh Gy le Gpckereeen cibeles) ogc re. ona Oe erie tencteenes es ee ea 20% 
Year 6b9 5 Gini ert ts dee, Be 9 ee Sn aie eee ko me ay ee eee ereen 21% 
Year: 1949 me sober re ht ae ah ee ee eer rea 22% 
Veare 1948 Mra Bye BS te 2) ae ERIS SUA oe ae ees 23% 
Year: 19477 ate on dek te REN ea an ar reed em Wee Seen A ek Oe eee 24% 
BW cag 62 7216 as nathan i orl rahe Te sscee are nly tint AN role Sn Airstnm nla 8 a tan na ey noah tate JOG 


The minimum increase pursuant to this subsection (j) shall be five dollars 
($5.00) per month; provided that, if an optional benefit has been elected, said 
minimum shall be reduced actuarially as determined by the Board and shall be 
applicable to a retired member, if surviving, otherwise to his designated 
beneficiary under the option elected. 
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(k) Post-Retirement Increases in Allowances. — As of December 31, 1969, 
the ratio of the Consumer Price Index to such index one year earlier shall be 
determined. If such ratio indicates an increase that equals or exceeds three per 
centum (3%), each beneficiary receiving a retirement allowance as of December 
31, 1968, shall be entitled to have his allowance increased three per centum 
(3%) effective July 1, 1970. 

As of December 31, 1970, the ratio of the Consumer Price Index to such index 
one year earlier shall be determined. If such ratio indicates an increase of at 
least one per centum (1%), each beneficiary on the retirement rolls as of July 
ihe lie shall be entitled to have his allowance increased effective July 1, 1971, 
as follows: 


Increase Increase In 

In Index Allowance 
1.00 to 1.49% 1% 
1.50 to 2.49% 2% 
2.00 to 3.49% 3% 
3.00% or more 4% 


As of December 31, 1971, an increase in retirement allowances shall be 
calculated and made effective July 1, 1972, in the manner described in the 
preceding paragraph. As of December 31 of each year after 1971, the ratio (R) 
of the Consumer Price Index to such index one year earlier shall be deter- 
mined, and each beneficiary on the retirement rolls as of July 1 of the year of 
determination shall be entitled to have his allowance increased effective on 
July 1 of the year following the year of determination by the same percentage 
of increase indicated by the ratio (R) calculated to the nearest tenth of one per 
centum (10 of 1%), but not more than four per centum (4%); provided that any 
such increase in allowances shall be contingent upon the total fund providing 
sufficient investment gains to cover the additional actuarial liabilities on 
account of such increase. 

The allowance of a surviving annuitant of a beneficiary whose allowance is 
increased under this subsection shall, when and if payable, be increased by the 
same per centum. 

Any increase in allowance granted hereunder shall be permanent, irrespec- 
tive of any subsequent decrease in the Consumer Price Index, and shall be 
included in determining any subsequent increase. 

For purposes of this subsection, Consumer Price Index shall mean the 
Consumer Price Index (all items — United States city average), as published 
by the United States Department of Labor, Bureau of Labor Statistics. 

(1) Death Benefit Plan. — The provisions of this subsection shall become 
effective for any employer only after an agreement to that effect has been 
executed by the employer and the Director of the Retirement System. There is 
hereby created a Group Life Insurance Plan (hereinafter called the “Plan”) 
which is established as an employee welfare benefit plan that is separate and 
apart from the Retirement System and under which the members of the 
Retirement System shall participate and be eligible for group life insurance 
benefits. Upon receipt of proof, satisfactory to the Board of Trustees in their 
capacity as trustees under the Group Life Insurance Plan, of the death, in 
service, of a member who had completed at least one full calendar year of 
membership in the Retirement System, there shall be paid to such person as 
he shall have nominated by written designation duly acknowledged and filed 
with the Board of Trustees, if such person is living at the time of the member’s 
death, otherwise to the member’s legal representatives, a death benefit. Such 
death benefit shall be equal to the greater of: 

(1) The compensation on which contributions were made by the member 
during the calendar year preceding the year in which his death occurs, 
or 
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(2) The greatest compensation on which contributions were made by the 
member during a 12-month period of service within the 24-month 
period of service ending on the last day of the month preceding the 
month in which his last day of actual service occurs; 

(3) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1049, s. 2; 
subject to a minimum of twenty-five thousand dollars ($25,000) and a maxi- 
mum of fifty thousand dollars ($50,000). Such death benefit shall be payable 
apart and separate from the payment of the member’s accumulated contribu- 
tions under the System on his death pursuant to the provisions of subsection 
(f) of this section. For the purpose of the Plan, a member shall be deemed to be 
in service at the date of his death if his death occurs within 180 days from the 
last day of his actual service. 

The death benefit provided in this subsection shall not be payable, notwith- 
standing the member’s compliance with all the conditions set forth in the 
preceding paragraph, if his death occurs 

(1) After June 30, 1969 and after he has attained age 70; or 

(2) After December 31, 1969 and after he has attained age 69; or 

(3) After December 31, 1970 and after he has attained age 68; or 

(4) After December 31, 1971 and after he has attained age 67; or 

(5) After December 31, 1972 and after he has attained age 66; or 

(6) After December 31, 1973 and after he has attained age 65; or 

(7) After December 31, 1978, but before January 1, 1987, and after he has 
attained age 70. 

Notwithstanding the above provisions, the death benefit shall be payable on 
account of the death of any member who died ordies on or after January 1, 
1974, but before January 1, 1979, after attaining age 65, if he or she had not 
yet attained age 65, if he or she had not yet attained age 66, was at the time 
of death completing the work year for those individuals under specific contract, 
or during the fiscal year for those individuals not under specific contract, in 
which he or she attained age 65, and otherwise met all conditions for payment 
of the death benefit. 

Notwithstanding the above provisions, the Board of Trustees may and is 
specifically authorized to provide the death benefit according to the terms and 
conditions otherwise appearing in this Plan in the form of group life insurance, 
either (i) by purchasing a contract or contracts of group life insurance with any 
life insurance company or companies licensed and authorized to transact 
business in this State for the purpose of insuring the lives of members in 
service, or (ii) by establishing a separate trust fund qualified under section 
501(c)(9) of the Internal Revenue Code of 1954, as amended, for such purpose. 
To that end the Board of Trustees is authorized, empowered and directed to 
investigate the desirability of utilizing group life insurance by either of the 
foregoing methods for the purpose of providing the death benefit. If a separate 
trust fund is established, it shall be operated in accordance with rules and 
regulations adopted by the Board of Trustees and all investment earnings on 
the trust fund shall be credited to such fund. 

In administration of the death benefit the following shall apply: 

(1) For the purpose of determining eligibility only, in this subsection 
“calendar year” shall mean any period of 12 consecutive months. For 
all other purposes in this subsection “calendar year” shall mean the 12 
months beginning January 1 and ending December 31. 

(2) Last day of actual service shall be: 

a. When employment has been terminated, the last day the member 
actually worked. 

b. When employment has not been terminated, the date on which an 
absent member’s sick and annual leave expire. 

(3) For a period when a member is on leave of absence, his status with 
respect to the death benefit will be determined by the provisions of 
G.S. 128-26(g). 
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(4) Amember on leave of absence from his position as a local governmen- 
tal employee for the purpose of serving as a member or officer of the 
General Assembly shall be deemed to be in service during sessions of 
the General Assembly and thereby covered by the provisions of the 
death benefit, if applicable. The amount of the death benefit for such 
member shall be the equivalent of the salary to which the member 
would have been entitled as a local governmental employee during the 
12-month period immediately prior to the month in which death 
occurred, not to be less than twenty-five thousand dollars ($25,000) 
nor to exceed fifty thousand dollars ($50,000). 

The provisions of the Retirement System pertaining to administration, G.S. 
ee and management of funds, G.S. 128-29, are hereby made applicable to 
the Plan. 

(71) Death Benefit Plan for Law Enforcement Officers. — Under all require- 
ments and conditions as otherwise provided for in subsection (J), except for the 
requirement that the provisions are effective only after an agreement has been 
executed by the employer and the Director of the Retirement System, all law 
enforcement officers who are members of the Retirement System shall partic- 
ipate and be eligible for group life insurance benefits under the Plan, and 
employers shall fund the cost of these benefits. 

(12) Death Benefit for Retired Members. — Upon receipt of proof, satisfac- 
tory to the Board of Trustees in its capacity under this subsection, of the death 
of a retired member of the Retirement System on or after July 1, 1988, but 
before January 1, 1999, there shall be paid a death benefit to the surviving 
spouse of the deceased retired member or to the deceased retired member’s 
legal representative if not survived by a spouse; provided the retired member 
has elected, when first eligible, to make, and has continuously made, in 
advance of his death required contributions as determined by the Board of 
Trustees on a fully contributory basis through retirement allowance deduc- 
tions or other methods adopted by the Board of Trustees, to a group death 
benefit trust fund administered by the Board of Trustees separate and apart 
from the Retirement System’s Annuity Savings Fund and Pension Accumula- 
tion Fund. This death benefit shall be a lump-sum payment in the amount of 
five thousand dollars ($5,000) upon the completion of 24 months of contribu- 
tions required under this subsection. Should death occur before the completion 
of 24 months of contributions required under this subsection, the deceased 
retired member’s surviving spouse or legal representative if not survived by a 
spouse shall be paid the sum of the retired member’s contributions required by 
this subsection plus interest to be determined by the Board of Trustees. 

(13) Death Benefit for Retired Members. — Upon receipt of proof, satisfac- 
tory to the Board of Trustees in its capacity under this subsection, of the death 
of a retired member of the Retirement System on or after January 1, 1999, but 
before July 1, 2004, there shall be paid a death benefit to the surviving spouse 
of the deceased retired member or to the deceased retired member’s legal 
representative if not survived by a spouse; provided the retired member has 
elected, when first eligible, to make, and has continuously made, in advance of 
his death required contributions as determined by the Board of Trustees on a 
fully contributory basis through retirement allowance deductions or other 
methods adopted by the Board of Trustees, to a group death benefit trust fund 
administered by System’s Annuity Savings Fund and Pension Accumulation 
Fund. This death benefit shall be a lump sum payment in the amount of six 
thousand dollars ($6,000) upon the completion of 24 months of contributions 
required under this subsection. Should death occur before the completion of 24 
months of contributions required under this subsection, the deceased retired 
member’s surviving spouse or legal representative if not survived by a spouse 
shall be paid the sum of the retired member’s contributions required by this 
subsection plus interest to be determined by the Board of Trustees. 
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(14) Death Benefit for Retired Members. — Upon receipt of proof, satisfac- 
tory to the Board of Trustees in its capacity under this subsection, of the death 
of a retired member of the Retirement System on or after July 1, 2004, there 
shall be paid a death benefit to the surviving spouse of the deceased retired 
member or to the deceased retired member’s legal representative if not 
survived by a spouse; provided the retired member has elected, when first 
eligible, to make, and has continuously made, in advance of his death required 
contributions as determined by the Board of Trustees on a fully contributory 
basis through retirement allowance deductions or other methods adopted by 
the Board of Trustees, to a group death benefit trust fund administered by the 
Board of Trustees separate and apart from the Retirement System’s Annuity 
Savings Fund and Pension Accumulation Fund. This death benefit shall be a 
lump-sum payment in the amount of nine thousand dollars ($9,000) upon the 
completion of 24 months of contributions required under this subsection. 
Should death occur before the completion of 24 months of contributions 
required under this subsection, the deceased retired member’s surviving 
spouse or legal representative if not survived by a spouse shall be paid the sum 
of the retired member’s contributions required by this subsection plus interest 
to be determined by the Board of Trustees. 

(m) Survivor’s Alternate Benefit. — Upon the death of a member in service, 
the principal beneficiary designated to receive a return of accumulated 
contributions shall have the right to elect to receive in lieu thereof the reduced 
retirement allowance provided by Option two of subsection (g) above computed 
by assuming that the member had retired on the first day of the month 
following the date of his death, provided that all three of the following 
conditions apply: 

(1)a. The member had attained such age and/or creditable service to be 
eligible to commence retirement with an early or service retire- 
ment allowance, or 

b. The member had obtained 20 years of creditable service in which 
case the retirement allowance shall be computed in accordance 
with G.S. 128-27(b21)(1)b. or G.S. 128-27(b21)(2)c., notwithstand- 
ing the requirement of obtaining age 50, or 

c. The member had not commenced to receive a retirement allowance 
as provided under this Chapter. 

(2) The member had designated as the principal beneficiary to receive a 
return of his accumulated contributions one and only one person who 
is living at the time of his death. 

(3) The member had not instructed the Board of Trustees in writing that 
he did not wish the provisions of this subsection apply. 

For the purpose of this benefit, a member is considered to be in service at the 
date of his death if his death occurs within 180 days from the last day of his 
actual service. The last day of actual service shall be determined as provided 
in subsection (/) of this section. Upon the death of a member in service, the 
surviving spouse may make all purchases for creditable service as provided for 
under this Chapter for which the member had made application in writing 
prior to the date of death, provided that the date of death occurred prior to or 
within 60 days after notification of the cost to make the purchase. 

(n) Increases in Benefits Paid in Respect to Members Retired prior to July 
1, 1967. — From and after July 1, 1971, the monthly benefits to or on account 
of persons who commenced receiving benefits prior to July 1, 1965, shall be 
increased by twenty percent (20%) thereof; the monthly benefits to or on 
account of persons who commenced receiving benefits after June 30, 1965 and 
before July 1, 1967, shall be increased by five percent (5%) thereof. These 
increases shall be calculated after monthly retirement allowances as of July 1, 
1971 have been increased to the extent provided for in subsection (k) above. 
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(o) Increases in Benefits to Those Persons Who Were Retired prior to 
January 1, 1969. — From and after July 1, 1973, the monthly benefits to or on 
account of persons who commenced receiving benefits from the System prior to 
January 1, 1969, shall be increased by a percentage thereof. Such percentage 
shall be determined in accordance with the following schedule: 


Year(s) in Which 


Benefits Commenced Percentage 
1959 through 1968 10 
1946 through 1958 25 


These increases shall be calculated after monthly retirement allowances as of 
July 1, 1973, have been increased to the extent provided for in the preceding 
subsection (k). 

(p) Increases in Benefits to Those Persons on Disability Retirement Who 
Were Retired prior to July 1, 1971. — From and after July 1, 1974, the monthly 
benefits to members who commenced receiving disability benefits prior to July 
1, 1965, shall be increased by one percent (1%) thereof for each year by which 
the member retired prior to the age of 65 years; the monthly benefits to 
members who commenced receiving disability benefits after June 30, 1965, and 
before July 1, 1971, shall be increased by five percent (5%) thereof. These 
increases shall be calculated before monthly retirement allowances as of June 
30, 1974, have been increased to the extent provided for in the preceding 
subsection (k). 

(q) Notwithstanding any of the foregoing provisions, the increase in allow- 
ance to each beneficiary on the retirement rolls as of July 1, 1973, which shall 
become effective on July 1, 1974, as otherwise provided in G.S. 128-27(k), shall 
be the current maximum four percent (4%) plus an additional two percent (2%) 
to a total of six percent (6%) for the year 1974 only. The provisions of this 
subsection shall apply also to the allowance of a surviving annuitant of a 
beneficiary. 

(r) Notwithstanding any of the foregoing provisions, the increase in allow- 
ance to each beneficiary on the retirement rolls as of July 1, 1974, which shall 
become payable on July 1, 1975, and to each beneficiary on the retirement rolls 
as of July 1, 1975, which shall become payable on July 1, 1976, as otherwise 
provided in G.S. 128-27(k), shall be the current maximum four percent (4%) 
plus an additional four percent (4%) to a total of eight percent (8%) for the 
years 1975 and 1976 only, provided that the increases do not exceed the actual 
percentage increase in the Consumer Price Index as determined in G.S. 
128-27(k). The provisions of this subsection shall apply also to the allowance of 
a surviving annuitant of a beneficiary. 

(s) Notwithstanding any other provision of this section, the increase in the 
allowance to each beneficiary on the retirement rolls as otherwise provided in 
G.S. 128-27(k) shall be the current maximum of four per centum (4%) plus an 
additional four per centum (4%) to a total of eight per centum (8%) on July 1, 
1975, and July 1, 1976, provided the increases do not exceed the actual 
percentage increase in the cost of living as determined in G.S. 128-27(k). The 
provisions of this subsection shall apply also to the allowance of a surviving 
annuitant of a beneficiary. The cost of these increases shall be borne from the 
funds of the Retirement System. 

(t) Increases in Benefits to Those Persons on Disability Retirement Who 
Were Retired prior to July 1, 1971. — From and after July 1, 1975, the monthly 
benefits to members who commenced receiving disability benefits prior to July 
1, 1965, shall be increased one percent (1%) thereof for each year by which the 
member retired prior to age 65 years; the monthly benefits to members who 
commenced receiving disability benefits after June 30, 1965, and before July 1, 
1971, shall be increased by five percent (5%) thereof. These increases shall be 


253 


§128-27 CH. 128. OFFICES AND PUBLIC OFFICERS §128-27 


calculated before monthly retirement allowances as of June 30, 1975, have 
been increased to the extent provided in the preceding provisions of this 
Chapter. 

(u) Notwithstanding the foregoing provisions, the increase in allowance to 
each beneficiary on the retirement rolls as of July 1, 1977, which shall become 
payable on July 1, 1978, as otherwise provided in G.S. 128-27(k), shall be the 
current maximum four percent (4%) plus an additional two and one-half 
percent (2 12%) for the year beginning July 1, 1978. The provisions of this 
subsection shall apply also to the allowance of a surviving annuitant of a 
beneficiary. 

(v) Increases in Allowances Paid Beneficiaries Retired prior to July 1, 1976. 
— From and after July 1, 1978, the monthly allowances paid to or on account 
of beneficiaries who commenced receiving such allowances prior to July 1, 
1976, shall be increased by seven percent (7%) thereof. This increase shall be 
calculated before monthly allowances, as of July 1, 1978, have been increased 
to the extent provided for in the preceding subsections (k) and (u). The 
provisions of this subsection shall apply also to the allowance of a surviving 
annuitant of a beneficiary. 

(w) Notwithstanding the foregoing provisions, the increase in allowance to 
each beneficiary on the retirement rolls as of July 1, 1978, which shall become 
payable on July 1, 1979, as otherwise provided in G.S. 128-27(k), shall be five 
percent (5%) for the year beginning July 1, 1979. Provisions of this subsection 
shall apply also to the allowance of a surviving annuitant of a beneficiary. 

(x) Increases in Benefits to Those Persons Who Were Retired prior to July 1, 
1978. — From and after July 1, 1980, the monthly benefits to or on account of 
persons who commenced receiving benefits from the system prior to July 1, 
1978, Ste be increased by a percentage in accordance with the following 
schedule: 


Period in Which Benefits Commenced Percentage 
On or before June 30, 1959 10% 
July 1, 1959, to June 30, 1968 7% 
July 1, 1968, to June 30, 1978 2% 


This increase shall be calculated independent of any other post-retirement 
increase, without compounding, otherwise payable from and after July 1, 1980. 

(y) Notwithstanding the foregoing provisions, the increase in allowance to 
each beneficiary on the retirement rolls as of July 1, 1980, which shall become 
payable on January 1, 1982, as otherwise provided in G.S. 128-27(h), shall be 
the percentage available therefrom plus an additional six and six-tenths 
percent (6.6%); provided that in no case shall the increase exceed a total of 
seven percent (7%). The provisions of this subsection shall apply also to the 
allowance of a surviving annuitant of the beneficiary. 

(z) Notwithstanding the foregoing provisions, the increase in allowance to 
each beneficiary as of July 1, 1983, which shall become payable on July 1, 1984, 
shall be three and eight-tenths percent (3.8%) as provided in G.S. 128-27(k) 
plus an additional four and two-tenths percent (4.2%) to a total of eight percent 
(8%). The provision of this subsection shall apply also to the allowance of a 
surviving annuitant of a beneficiary. The cost of these increases shall be borne 
from the funds of the Retirement System. 

(z1) Notwithstanding the foregoing provisions, from and after July 1, 1985, 
the retirement allowance to or on account of beneficiaries whose retirement 
commenced on or before July 1, 1984, shall be increased by four percent (4%) 
of the allowance payable on July 1, 1984, in accordance with G.S. 128-27(k). 
Furthermore, from and after July 1, 1985, the retirement allowance to or on 
account of beneficiaries whose retirement commenced after July 1, 1984, but 
before June 30, 1985, shall be increased by a prorated amount of four percent 
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(4%) of the allowance payable as determined by the Board of Trustees based 
upon the number of months that a retirement allowance was paid between 
July 1, 1984, and June 30, 1985. 

(aa) From and after July 1, 1985, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1985, shall be increased by 
six-tenths percent (0.6%) of the allowance payable on June 1, 1985. This 
allowance shall be calculated on the basis of the allowance payable and in 
effect on June 30, 1985, so as not to be compounded on any other increases 
payable on allowances in effect on June 30, 1985. 

(bb) From and after July 1, 1986, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1985, shall 
be increased by three and eight-tenths percent (3.8%) of the allowance payable 
on July 1, 1985, in accordance with G.S. 128-27(k). Furthermore, from and 
after July 1, 1986, the retirement allowance to or on account of beneficiaries 
whose retirement commenced after July 1, 1985, but before June 30, 1986, 
shall be increased by a prorated amount of three and eight-tenths percent 
(3.8%) of the allowance payable as determined by the Board of Trustees based 
upon the number of months that a retirement allowance was paid between 
July 1, 1985, and June 30, 1986. 

(cc) From and after July 1, 1987, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1986, shall 
be increased by four percent (4.0%) of the allowance payable on July 1, 1986, 
in accordance with G.S. 128-27(k). Furthermore, from and after July 1, 1987, 
the retirement allowance to or on account of beneficiaries whose retirement 
commenced after July 1, 1986, but before June 30, 1987, shall be increased by 
a prorated amount of four percent (4.0%) of the allowance payable as 
determined by the Board of Trustees based upon the number of months that a 
retirement allowance was paid between July 1, 1986, and June 30, 1987. 

(dd) From and after July 1, 1988, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1987, shall 
be increased by three and six-tenths percent (3.6%) of the allowance payable on 
July 1, 1987, in accordance with G.S. 128-27(k). Furthermore, from and after 
July 1, 1988, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1987, but before June 30, 1988, shall be 
increased by a prorated amount of three and six-tenths percent (3.6%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 1987, 
and June 380, 1988. 

(ee) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1988. — From and after July 1, 1988, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1988, shall be increased by 
one and two-tenths percent (1.2%) of the allowance payable on June 1, 1988. 
This allowance shall be calculated on the basis of the allowance payable and in 
effect on June 30, 1988, so as not to be compounded on any other increase 
payable under subsection (k) of this section or otherwise granted by act of the 
1987 Session of the General Assembly. 

(ff) From and after July 1, 1989, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1988, shall 
be increased by three and one-half percent (3.5%) of the allowance payable on 
July 1, 1988, in accordance with G.S. 128-27(k). Furthermore, from and after 
July 1, 1989, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1988, but before June 30, 1989, shall be 
increased by a prorated amount of three and one-half percent (3.5%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 1988, 
and June 30, 1989. 
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(gg) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1989. — From and after July 1, 1989, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1989, shall be increased by 
one and nine-tenths percent (1.9%) of the allowance payable on June 1, 1989. 
This allowance shall be calculated on the basis of the allowance payable and in 
effect on June 30, 1989, so as not to be compounded on any other increase 
payable under subsection (k) of this section or otherwise granted by act of the 
1989 Session of the General Assembly. 

(hh) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1990. — From and after July 1, 1990, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1990, shall be increased by 
six-tenths of one percent (0.6%) of the allowance payable on June 1, 1990. This 
allowance shall be calculated on the basis of the allowance payable and in 
effect on June 30, 1990, so as not to be compounded on any other increase 
granted by act of the 1989 Session of the General Assembly (1990 Regular 
Session). 

Gi) From and after July 1, 1990, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1989, shall 
be increased by six and one-tenth percent (6.1%) of the allowance payable on 
July 1, 1989, in accordance with G.S. 128-27(k). Furthermore, from and after 
July 1, 1990, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1989, but before June 30, 1990, shall be 
increased by a prorated amount of six and one-tenth percent (6.1%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 1989, 
and June 30, 1990. 

(jj) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1992. — From and after July 1, 1992, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1992, shall be increased by 
three and six-tenths percent (3.6%) of the allowance payable on June 1, 1992. 
This allowance shall be calculated on the allowance payable and in effect on 
June 30, 1992, so as not to be compounded on any other increase payable under 
subsection (k) of this section or otherwise granted by act of the 1991 Session of 
the General Assembly, 1992 Regular Session. 

(kk) From and after July 1, 1992, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1991, shall 
be increased by one and six-tenths percent (1.6%) of the allowance payable on 
July 1, 1991, in accordance with G.S. 128-27(k). Furthermore, from and after 
July 1, 1992, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1991, but before June 30, 1992, shall be 
increased by a prorated amount of one and six-tenths percent (1.6%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 1991 
and June 30, 1992. 

(11) From and after July 1, 19938, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1992, shall 
be increased by one and six-tenths percent (1.6%) of the allowance payable on 
July 1, 1992, in accordance with G.S. 128-27(k). Furthermore, from and after 
July 1, 1993, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1992, but before June 30, 1993, shall be 
increased by a prorated amount of one and six-tenths percent (1.6%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 1992, 
and June 30, 1993. 

(mm) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1994. — From and after July 1, 1994, the retirement allowance to or on account 
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of beneficiaries on the retirement rolls as of June 1, 1994, shall be increased by 
six-tenths of one percent (.6%) of the allowance payable on June 1, 1994. This 
allowance shall be calculated on the allowance payable and in effect on June 
30, 1994, so as not to be compounded on any other increase payable under 
subsection (k) of this section or otherwise granted by act of the 1993 General 
Assembly in 1994. 

(nn) From and after July 1, 1994, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 19938, shall 
be increased by two and eight-tenths percent (2.8%) of the allowance payable 
on July 1, 1993, in accordance with G.S. 128-27(k). Furthermore, from and 
after July 1, 1994, the retirement allowance to or on account of beneficiaries 
whose retirement commenced after July 1, 1993, but before June 30, 1994, 
shall be increased by a prorated amount of two and eight-tenths percent (2.8%) 
of the allowance payable as determined by the Board of Trustees based upon 
the number of months that a retirement allowance was paid between July 1, 
1993, and June 30, 1994. 

(oo) From and after July 1, 1995, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1994, shall 
be increased by two percent (2%) of the allowance payable on July 1, 1994, in 
accordance with G.S. 128-27(k). Furthermore, from and after July 1, 1995, the 
retirement allowance to or on account of beneficiaries whose retirement 
commenced after July 1, 1994, but before June 30, 1995, shall be increased by 
a prorated amount of two percent (2%) of the allowance payable as determined 
by the Board of Trustees based upon the number of months that a retirement 
allowance was paid between July 1, 1994, and June 30, 1995. 

(pp) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1995. — From and after July 1, 1995, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1995, shall be increased by 
six-tenths of one percent (0.6%) of the allowance payable on June 1, 1995. This 
allowance shall be calculated on the allowance payable and in effect on June 
30, 1995, so as not to be compounded on any other increase payable under 
subsection (k) of this section or otherwise granted by act of the 1995 General 
Assembly. 

(qq) From and after July 1, 1995, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1993, shall 
be increased by seven-tenths of one percent (0.7%) of the allowance payable on 
July 1, 1993, in accordance with G.S. 128-27(k). Furthermore, from and after 
July 1, 1995, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1993, but before June 30, 1994, shall be 
increased by a prorated amount of seven-tenths of one percent (0.7%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 1993, 
and June 30, 1994. 

(rr) From and after September 1, 1996, the retirement allowance to or on 
account of beneficiaries whose retirement commenced on or before July 1, 
1995, shall be increased by four and four-tenths percent (4.4%) of the allowance 
payable on July 1, 1995, in accordance with G.S. 128-27(k). Furthermore, from 
and after September 1, 1996, the retirement allowance to or on account of 
beneficiaries whose retirement commenced after July 1, 1995, but before June 
30, 1996, shall be increased by a prorated amount of four and four-tenths 
percent (4.4%) of the allowance payable as determined by the Board of Trustees 
based upon the number of months that a retirement allowance was paid 
between July 1, 1995, and June 30, 1996. 

(ss) From and after July 1, 1997, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1996, shall 
be increased by four percent (4%) of the allowance payable on June 1, 1997, in 
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accordance with G.S. 128-27(k). Furthermore, from and after July 1, 1997, the 
retirement allowance to or on account of beneficiaries whose retirement 
commenced after July 1, 1996, but before June 30, 1997, shall be increased by 
a prorated amount of four percent (4%) of the allowance payable as determined 
by the Board of Trustees based upon the number of months that a retirement 
allowance was paid between July 1, 1996, and June 30, 1997. 

(tt) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1997. — From and after July 1, 1997, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1997, shall be increased by 
two and three-tenths percent (2.3%) of the allowance payable on June 1, 1997. 
This allowance shall be calculated on the allowance payable and in effect on 
June 30, 1997, so as not to be compounded on any other increase payable under 
subsection (k) of this section or otherwise granted by act of the 1997 General 
Assembly. 

(uu) From and after July 1, 1998, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1997, shall 
be increased by two and one-half percent (2.5%) of the allowance payable on 
June 1, 1998, in accordance with subsection (k) of this section. Furthermore, 
from and after July 1, 1998, the retirement allowance to or on account of 
beneficiaries whose retirement commenced after July 1, 1997, but before June 
30, 1998, shall be increased by a prorated amount of two and one-half percent 
(2.5%) of the allowance payable as determined by the Board of Trustees based 
upon the number of months that a retirement allowance was paid between 
July 1, 1997, and June 30, 1998. 

(vv) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1998. — From and after July 1, 1998, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1998, shall be increased by 
six-tenths of one percent (0.6%) of the allowance payable on June 1, 1998. This 
allowance shall be calculated on the allowance payable and in effect on June 
30, 1998, so as not to be compounded on any other increase payable under 
subsection (k) of this section or otherwise granted by act of the 1997 General 
Assembly. 

(ww) From and after July 1, 1999, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1998, shall 
be increased by one percent (1.0%) of the allowance payable on June 1, 1999, 
in accordance with subsection (k) of this section. Furthermore, from and after 
July 1, 1999, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1998, but before June 30, 1999, shall be 
increased by a prorated amount of one percent (1.0%) of the allowance payable 
as determined by the Board of Trustees based upon the number of months that 
a retirement allowance was paid between July 1, 1998, and June 30, 1999. 

(xx) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
2000. — From and after July 1, 2000, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 2000, shall be increased by 
six-tenths of one percent (0.6%) of the allowance payable on June 1,2000. This 
allowance shall be calculated on the allowance payable and in effect on June 
30, 2000, so as not to be compounded on any other increase payable under 
subsection (k) of this section or otherwise granted by act of the 1999 General 
Assembly, 2000 Regular Session. 

(yy) From and after July 1, 2000, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1999, shall 
be increased by three and eight-tenths percent (3.8%) of the allowance payable 
on June 1, 2000, in accordance with subsection (k) of this section. Furthermore, 
from and after July 1, 2000, the retirement allowance to or on account of 
beneficiaries whose retirement commenced after July 1, 1999, but before June 
30, 2000, shall be increased by a prorated amount of three and eight-tenths 
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percent (3.8%) of the allowance payable as determined by the Board of Trustees 
based upon the number of months that a retirement allowance was paid 
between July 1, 1999, and June 30, 2000. 

(zz) From and after July 1, 2001, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 2000, shall 
be increased by two percent (2%) of the allowance payable on June 1, 2001, in 
accordance with subsection (k) of this section. Furthermore, from and after 
July 1, 2001, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 2000, but before June 30, 2001, shall be 
increased by a prorated amount of two percent (2%) of the allowance payable 
as determined by the Board of Trustees based upon the number of months that 
a retirement allowance was paid between July 1, 2000, and June 30, 2001. 

(aaa) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
2001. — From and after July 1, 2001, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 2001, shall be increased by 
one and seven-tenths percent (1.7%) of the allowance payable on June 1, 2001. 
This allowance shall be calculated on the allowance payable and in effect on 
June 30, 2001, so as not to be compounded on any other increase payable under 
subsection (k) of this section or otherwise granted by act of the 2001 General 
Assembly. 

(bbb) From and after July 1, 2002, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 2001, shall 
be increased by one and four-tenths percent (1.4%) of the allowance payable on 
June 1, 2002, in accordance with subsection (k) of this section. Furthermore, 
from and after July 1, 2002, the retirement allowance to or on account of 
beneficiaries whose retirement commenced after July 1, 2001, but before June 
30, 2002, shall be increased by a prorated amount of one and four-tenths 
percent (1.4%) of the allowance payable as determined by the Board of Trustees 
based upon the number of months that a retirement allowance was paid 
between July 1, 2001, and June 380, 2002. 

(ccc) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
2002. — From and after July 1, 2002, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 2002, shall be increased by 
six-tenths of one percent (0.6%) of the allowance payable on June 1, 2002. This 
allowance shall be calculated on the allowance payable and in effect on June 
30, 2002, so as not to be compounded on any other increase payable under 
subsection (k) of this section or otherwise granted by act of the 2002 Regular 
Session of the 2001 General Assembly. 

(ddd) From and after July 1, 2003, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 2002, shall 
be increased by two percent (2.0%) of the allowance payable on June 1, 2003, 
in accordance with subsection (k) of this section. Furthermore, from and after 
July 1, 2003, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 2002, but before June 30, 2003, shall be 
increased by a prorated amount of two percent (2.0%) of the allowance payable 
as determined by the Board of Trustees based upon the number of months that 
a retirement allowance was paid between July 1, 2002, and June 30, 2003. 

(eee) From and after July 1, 2003, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before June 1, 1982, shall 
be increased by six percent (6.0%) of the allowance payable on June 1, 2003, in 
accordance with subsection (k) of this section. Furthermore, from and after 
July 1, 2003, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or after July 1, 1982, but before July 1, 1993, shall 
be increased by one and one-tenth percent (1.1%) of the allowance payable on 
June 1, 2003, in accordance with subsection (k) of this section. This allowance 
shall be calculated on the allowance payable and in effect on June 30, 2003, so 
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as not to be compounded on any other increase payable under subsection (k) of 
this section or otherwise granted by act of the 2003 Regular Session of the 2003 
General Assembly. 

(fff) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
2003. — From and after July 1, 20038, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 2003, shall be increased by 
one and one-half percent (1.5%) of the allowance payable on June 1, 2003. This 
allowance shall be calculated on the allowance payable and in effect on June 
30, 2003, so as not to be compounded on any other increase payable under 
subsection (k) of this section or otherwise granted by act of the 2003 General 
Assembly. 

(gee) From and after July 1, 2005, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 2004, shall 
be increased by two and one-half percent (2.5%) of the allowance payable on 
June 1, 2005, in accordance with subsection (k) of this section. Furthermore, 
from and after July 1, 2005, the retirement allowance to or on account of 
beneficiaries whose retirement commenced after July 1, 2004, but before June 
30, 2005, shall be increased by a prorated amount of two and one-half percent 
(2.5%) of the allowance payable as determined by the Board of Trustees based 
upon the number of months that a retirement allowance was paid between 
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Editor’s Note. — The designation of subsec- 
tion (aaa) is as directed by the Revisor of 
Statutes, the designation in Session Laws 
2001-424, s. 32.23(d), having been (zz). 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2004-136, s. 1, effective July 1, 2004, and appli- 
cable to persons dying on or after that date, 


substituted “minimum of twenty-five thousand 
dollars ($25,000) and a maximum of fifty thou- 
sand dollars ($50,000)” for “maximum of twenty 
thousand dollars ($20,000)” following subdivi- 
sion (3) in the first full paragraph; and substi- 
tuted “be less than twenty-five thousand dol- 
lars ($25,000) nor to exceed fifty thousand 
dollars ($50,000)” for “exceed twenty thousand 
dollars ($20,000)” in subdivision (4) of the fifth 
full paragraph. 

Session Laws 2004-147, ss. 2 and 3, effective 
July 1, 2004, and applicable to persons dying on 
or after that date, inserted “but before July 1, 
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2004,” in subsection (/3) and added subsection 
(4). 

Session Laws 2005-91, ss. 9 and 10, effective 
July 1, 2005, in the first paragraph of subsec- 
tion (g), inserted “request to” near the middle, 
and added “and may nominate a new spouse to 
receive the retirement allowance under the 
previously elected option by written designa- 
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tion duly acknowledged and filed with the 
Board of Trustees within 120 days of the remar- 
riage” at the end, of the fourth sentence; and in 
subsection (g1), added the present third para- 
graph. 

Session Laws 2005-276, s. 29.25(d), effective 
July 1, 2005, added subsection (ggg). 


CASE NOTES 


The relationship between public em- 
ployees and the retirement system is one 
of contract. Simpson v. North Carolina Local 
Gov't Employees’ Retirement Sys., 88 N.C. App. 
215,000 5.8.2d 90 (1987), aff'd, 323 N.C. 362, 
372 S.E.2d 559 (1988). 

Right of Employee to Rely on Retire- 
ment Plan. — A public employee has a right to 
expect that the retirement rights bargained for 
in exchange for his loyalty and continued ser- 
vices, continually promised him over many 
years, will not be removed or diminished. Sim- 
pson v. North Carolina Local Gov’t Employees’ 
Retirement Sys., 88 N.C. App. 218, 363 S.E.2d 
90 (1987), aff'd, 323 N.C. 362, 372 S.E.2d 559 
(1988). 

Plaintiffs, as members of the North Carolina 
Local Governmental Employees’ Retirement 
System, had a contractual right to rely on the 
terms of the retirement plan as these terms 
existed at the moment their retirement rights 
became vested. Simpson v. North Carolina Lo- 
cal Gov't Employees’ Retirement Sys., 88 N.C. 
App. 218, 363 S.E.2d 90 (1987), aff'd, 323 N.C. 
3627.3/2)5.1,2d 559 (1988). 

Where plaintiff had attained more than five 
years of creditable service before his injury, and 
before the date he submitted his application for 
disability retirement, he had contractual rights 
in pension fund. Hogan v. City of Winston- 
Salem, 121 N.C. App. 414, 466 S.E.2d 303 
(1996). 

Impairment of Rights by 1981 Amend- 
ment. — Rights arising under this Article were 
impaired inasmuch as plaintiff employees stood 
to suffer significant reductions in their retire- 
ment allowances as a result of the 1981 legis- 
lative amendment of this section adding sub- 
section (d4), and where challenge thereto had 
been resolved below by grant of summary judg- 
ment in defendants’ favor, but defendants’ affi- 
davit failed to demonstrate or reflect that the 
changes in question were reasonable and nec- 
essary to serve an important state interest, the 
case would be remanded for further proceed- 
ings. Simpson v. North Carolina Local Gov't 
Employees’ Retirement Sys., 88 N.C. App. 218, 
363 S.E.2d 90 (1987), aff'd, 323 N.C. 362, 372 
§.H.2d 559 (1988). 

Decedent terminated her employment within 
the meaning and intent of subsection (/) on the 


date that she went on disability retirement. 
Walker v. Board of Trustees, 348 N.C. 638, 499 
S.E.2d 429 (1998). 

Where over 180 days expired between the 
last day decedent actually worked and the date 
she died, her spouse was not entitled to a death 
benefit under subsection (/). Walker v. Board of 
Trustees, 348 N.C. 63, 499 S.E.2d 429 (1998). 

Disability Benefits Classified as Sepa- 
rate Property. — The amount of plaintiff’s 
“disability retirement benefits” attributable to 
his physical disability was plaintiff’s separate 
property, under G.S. 50-20. Johnson v. Johnson, 
117 N.C. App. 410, 450 S.E.2d 923 (1994). 

The statute of limitations in subsection 
(i) applied and allowed plaintiffs to pursue 
claims for underpayment of disability retire- 
ment benefits for three years before they com- 
menced actions. Faulkenbury v. Teachers’ & 
State Emps. Retirement Sys., 345 N.C. 683, 483 
SH 2a7427 (1997): 

Part-Time Status Did Not Equate to Re- 
tirement. — An employee of a local govern- 
ment employer who went to a part-time status 
did not “retire” when she changed jobs and 
lessened her hours and was not eligible to 
receive disability retirement benefits under 
G.S. 128-27. Wallace v. Board of Trustees, 145 
N.C. App. 264, 550 S.E.2d 552, 2001 N.C. App. 
LEXIS 650 (2001), cert. denied, 354 N.C. 580, 
559 8. H.2d 553 (2001). 

Last Day of Service. — When decedent 
retired on disability, she was not terminated 
within the meaning of the death benefit stat- 
ute; therefore, the last day of the decedent’s 
actual service was the date on which her sick 
and annual leave expired. Walker v. Board of 
Trustees, 127 N.C. App. 156, 487 S.E.2d 839 
(1997), aff'd, 348 N.C. 63, 499 S.E.2d 429 
(1998). 

Spouse Not Entitled to Death Benefit. — 
Where decedent died more than 180 days after 
she last earned a salary surviving spouse was 
not entitled to the death benefit. Walker v. 
Board of Trustees, 127 N.C. App. 156, 487 
S.E.2d 839 (1997), aff'd, 348 N.C. 63, 499 
So ie2zd 429.011.9983). 

Spouse Entitled to Death Benefit. — A 
beneficiary of a public employee under G.S. 
128-27(g1), who has become entitled under the 
terms of G.S. 128-27 to the death benefit pro- 
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vided in subsection G.S. 128-27(g1), may choose 
to elect the Survivor’s Alternate Benefit alter- 
native of G.S. 128-27(m) in leu of the lump sum 
payment provided in G.S. 128-27(g1) if the 
retired member dies within 180 days of the 
member’s last day of actual service, and if the 
three conditions in G.S. 128-27(m) are satisfied. 
Grooms v. State Dep’t of State Treasurer, 144 
N.C. App. 160, 550 S.E.2d 204, 2001 N.C. App. 
LEXIS 433 (2001). 

Reemployment By Local Government. — 
Retired city police officer lost his right to re- 
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ceive a separation allowance pursuant to G.S. 
143-166.42 when he became reemployed by a 
county sheriff’s office, which was a local govern- 
ment as defined by G.S. 143-166.41. Campbell 
v. City of Laurinburg, 168 N.C. App. 566, 608 
S.E.2d 98, 2005 N.C. App. LEXIS 335 (2005). 

Cited in Woodard v. North Carolina Local 
Governmental Employees’ Retirement Sys., 
108 N.C. App. 378, 424 S.E.2d 431 (1993); 
Liptrap v. City of High Point, 128 N.C. App. 
353, 496 S.E.2d 817 (1998), cert. denied, 348 
N.C. 78, 505 $.E.2d 873 (1998). 


§ 128-28. Administration and responsibility for operation 
of System. 


(a) Vested in Board of Trustees. — The general administration and respon- 
sibility for the proper operation of the Retirement System and for making 
effective the provisions of this Article are hereby vested in the Board of 
Trustees: Provided, that all expenses in connection with the administration of 
the North Carolina Local Governmental Employees’ Retirement System shall 
be charged against and paid from the expense fund as provided in subsection 
(f) of G.S. 128-30. 

(b) Board of Trustees a Body Politic and Corporate; Powers and Authority; 
Exemption from Taxation. — The Board of Trustees shall be a body politic and 
corporate under the name Board of Trustees of the North Carolina Local 
Governmental Employees’ Retirement System, and as a body politic and 
corporate shall have the right to sue and be sued, shall have perpetual 
succession and a common seal, and in said corporate name shall be able and 
capable in law to take, demand, receive and possess all kinds of real and 
personal property necessary and proper for its corporate purposes, and to 
bargain, sell, grant, alien, or dispose of all such real and personal property as 
it may lawfully acquire. All such property owned or acquired by said body 
politic and corporate shall be exempt from all taxes imposed by the State or 
any political subdivision thereof, and shall not be subject to income taxes. 

(c) Members of Board. — The Board shall consist of the Board of Trustees of 
the Teachers’ and State Employees’ Retirement System, and three local 
governmental officials designated by the Governor. One local governmental 
official shall be a mayor, a member of the governing body, or a full-time officer 
of a city or town participating in the Retirement System, and one local 
governmental official shall be a county commissioner or a full-time officer of a 
county participating in the Retirement System, and one local governmental 
official shall be a law-enforcement officer employed by an employer participat- 
ing in the Retirement System. The Governor shall designate these three local 
governmental officials on April 1 of years in which an election is held for the 
office of Governor, or as soon thereafter as possible, and the three local 
governmental officials designated by the Governor shall serve on the Board in 
addition to the regular duties of their city, town, or county office: Provided, that 
if for any reason any local governmental official so designated vacates the city, 
town, or county office which he held at the time of this designation, the 
Governor shall designate some other local governmental official to serve until 
the next regular date for the designation of local governmental officials to serve 
on the Board. 

(d) Compensation of Trustees. — The trustees shall be paid during sessions 
of the Board at the prevailing rate established for members of State boards and 
commissions, and they shall be reimbursed for all necessary expenses that 
they incur through service on the Board. 
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(e) Oath. — Each trustee other than the ex officio members shall, within 10 
days after his appointment, take an oath of office, that, so far as it devolves 
upon him, he will diligently and honestly administer the affairs of the said 
Board, and that he will not knowingly violate or willingly permit to be violated 
any of the provisions of law applicable to the Retirement System. Such oath 
shall be subscribed to by the member making it, and certified by the officer 
before whom it is taken, and immediately filed in the office of the Secretary of 
State: Provided, that where a local governmental official designated by the 
Governor has taken an oath of office in connection with the local governmental 
office that he holds, the oath for his local governmental office shall be deemed 
to be sufficient, and he shall not be required to take the oath hereinabove 
provided. 

(f) Voting Rights. — Each trustee shall be entitled to one vote in the Board. 
Five affirmative votes shall be necessary for a decision by the trustees at any 
meeting of said Board. 

(g) Rules and Regulations. — Subject to the limitations of this Chapter, the 
Board of Trustees shall, from time to time, establish rules and regulations for 
the administration of the funds created by this Chapter and for the transaction 
of its business. The Board of Trustees shall also, from time to time, in its 
discretion, adopt rules and regulations to prevent injustices and inequalities 
which might otherwise arise in the administration of this Chapter. 

(h) Officers and Other Employees, Salaries and Expenses. — The Board of 
Trustees shall elect from its membership a chairman, and shall, by a majority 
vote of all the members, appoint a director, who may be, but need not be, one 
of its members. The Board of Trustees shall engage such actuarial and other 
service as shall be required to transact the business of the Retirement System. 
The compensation of all persons engaged by the Board of Trustees, and all 
other expenses of the Board necessary for the operation of the Retirement 
System, shall be paid at such rates and in such amounts as the Board of 
Trustees shall approve. 

Gi) Actuarial Data. — The Board of Trustees shall keep in convenient form 
such data as shall be necessary for actuarial valuation of the various funds of 
the Retirement System, and for checking the experience of the System. 

(j) Record of Proceedings; Annual Report. — The Board of Trustees shall 
keep a record of all of its proceedings which shall be open to public inspection. 
It shall publish annually a report showing the fiscal transactions of the 
Retirement System for the preceding year, the amount of the accumulated cash 
and securities of the System, and the last balance sheet showing the financial 
condition of the System by means of an actuarial valuation of the assets and 
liabilities of the Retirement System. 

(k) Legal Adviser. — The Attorney General shall be the legal adviser of the 
Board of Trustees. 

(1) Medical Board. — The Board of Trustees shall designate a Medical Board 
to be composed of not less than three nor more than five physicians not eligible 
to participate in the Retirement System. If required, other physicians may be 
employed to report on special cases. The Medical Board shall arrange for and 
pass upon all medical examinations required under the provisions of this 
Chapter, and shall investigate all essential statements and certificates by or on 
behalf of a member in connection with an application for disability retirement, 
and shall report in writing to the Board of Trustees its conclusion and 
recommendations upon all the matters referred to it. 

(m) Duties of Actuary. — The Board of Trustees shall designate an actuary 
who shall be the technical adviser of the Board of Trustees on matters 
regarding the operation of the funds created by the provisions of this Chapter 
and shall perform such other duties as are required in connection therewith. 

(n) Immediately after the establishment of the Retirement System the 
actuary shall make such investigation of the mortality, service and compensa- 
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tion experience of the members of the System as he shall recommend and the 
Board of Trustees shall authorize, and on the basis of such investigation he 
shall recommend for adoption by the Board of Trustees such tables and such 
rates as are required in subsection (0), paragraphs (1) and (2), of this section. 
The Board of Trustees shall adopt tables and certify rates, and as soon as 
practicable thereafter the actuary shall make a valuation based on such tables 
and rates of the assets and liabilities of the funds created by this Chapter. 

(0) In the year 1945, and at least once in each five-year period thereafter, the 
actuary shall make an actuarial investigation into the mortality, service and 
compensation experience of the members and beneficiaries of the Retirement 
System, and shall make a valuation of the assets and liabilities of the funds of 
the System, and taking into account the result of such investigation and 
valuation, the Board of Trustees shall: 

(1) Adopt for the Retirement System such mortality, service and other 
tables as shall be deemed necessary; and 

(2) Certify the rates of contributions payable by the participating units on 
account of new entrants at various ages. 

(p) On the basis of such tables and interest assumption rate as the Board of 
Trustees shall adopt, the actuary shall make an annual valuation of the assets 
and liabilities of the funds of the System created by this Chapter. 

(q) Notwithstanding any law, rule, regulation or policy to the contrary, any 
board, agency, department, institution or subdivision of the State maintaining 
lists of names and addresses in the administration of their programs may upon 
request provide to the Retirement System information limited to social 
security numbers, current name and addresses of persons identified by the 
System as members, beneficiaries, and beneficiaries of members of the System. 
The System shall use such information for the sole purpose of notifying 
members, beneficiaries, and beneficiaries of members of their rights to and 
accruals of benefits in the Retirement System. Any social security number, 
current name and address so obtained and any information concluded there- 
from and the source thereof shall be treated as confidential and shall not be 
divulged by any employee of the Retirement System or of the Department of 
State Treasurer except as may be necessary to notify the member, beneficiary, 
or beneficiary of the member of their rights to and accruals of benefits in the 
Retirement System. Any person, officer, employee or former employee violating 
this provision shall be guilty of a Class 1 misdemeanor; and if such offending 
person be a public official or employee, he shall be dismissed from office or 
employment and shall not hold any public office or employment in this State 
for a period of five years thereafter. (1939 %C5390) SySa1041 we us> Teac 6; 1945, 
c. 026, s. 7; 1961, c. 515, ss. 3, 4; 1965, c. 781; 1969, c. 442.8. Lo A1OTe.c4243) 
s. 8; 1985, c. 479, s. 196(0); 1987, c. 539, s. 1; 1993, c. 539, s. 944; 1994, Ex. 
Sess., c. 24, s. 14(c).) 


§ 128-29. Management of funds. 


(a) Vested in Board of Trustees. — The Board of Trustees shall be the trustee 
of the several funds created by this Article as provided in G.S. 128-30. 

(b) Annual Allowance of Regular Interest. — The Board of Trustees annu- 
ally shall allow regular interest on the mean amount for the preceding year in 
each of the funds with the exception of the expense fund. The amounts so 
allowed shall be due and payable to said funds, and shall be annually credited 
thereto by the Board of Trustees from interest and other earnings on the 
moneys of the Retirement System. Any additional amount required to meet the 
interest on the funds of the Retirement System shall be paid from the pension 
accumulation fund, and any excess of earnings over such amount required 
shall be paid to the pension accumulation fund. Regular interest shall mean 
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interest at the rate of four per centum (4%) per annum with respect to all 
calculations and allowances on account of members’ contributions and at the 
rate of three per centum (3%) per annum with respect to employers’ contribu- 
tions, with the right reserved to the Board of Trustees to set a different rate or 
rates from time to time. 

(c) Custodian of Funds. — The State Treasurer shall be the custodian of the 
several funds and shall invest their assets in accordance with the provisions of 
G.S. 147-69.2 and 147-69.3. All payments from said funds shall be made by him 
only upon vouchers signed by two persons designated by the Board of Trustees. 
The secretary of the Board of Trustees shall furnish said Board a surety bond 
in a company authorized to do business in North Carolina in such amount as 
shall be required by the Board, the premium to be paid from the expense fund. 

(d) Cash Deposits for Meeting Disbursements. — For the purpose of 
meeting disbursements for pensions, annuities and other payments there may 
be kept available cash, not exceeding ten per centum (10%) of the total amount 
in the several funds of the Retirement System, on deposit in one or more banks 
or trust companies of the State of North Carolina, organized under the laws of 
the State of North Carolina, or of the United States: Provided, that the sum on 
deposit in any one bank or trust company shall not exceed twenty-five per 
centum (25%) of the paid up capital and surplus of such bank or trust company. 

(e) Selection of Depositories. — The Board of Trustees shall select a bank or 
banks for the deposits of the funds and securities of the Retirement System in 
the same manner as such banks are selected by the Treasurer of the State of 
North Carolina. Such banks selected shall be required to conform to the law 
governing banks selected by the State. The funds and properties of the North 
Carolina Governmental Employees’ Retirement System held in any bank of the 
State shall be safeguarded by a fidelity and surety bond, the amount to be 
determined by the Board of Trustees. 

(f) Immunity of Funds. — Except as otherwise herein provided, no trustee 
and no employee of the Board of Trustees shall have any direct interest in the 
gains or profits of any investment made by the Board of Trustees, nor as such 
receive any pay or emolument for this service. No trustee or employee of the 
Board shall, directly or indirectly, for himself or as an agent in any manner use 
the same, except to make such current and necessary payments as are 
authorized by the Board of Trustees; nor shall any trustee or employee of the 
Board of Trustees become an endorser or surety or in any manner an obligor for 
moneys loaned or borrowed from the Board of Trustees. (1939, c. 390Ns, 9: 1941, 
¢.357, 8. 7; 1945, c. 526, s. 5; 1957, c. 846, s. 1; 1959, c. 1181, s. 1; 1961, c. 397; 
1967, c. 978, s. 8; 1971, c. 386, s. 3; 1973, c. 243, s. 10; 1979, c. 467, ss. 12, 133) 


§ 128-29.1. Authority to invest in certain common and 
preferred stocks. 


In addition to all other powers of investment, the Board of Trustees, within 
the limitations set forth in this section, is also authorized to invest Retirement 
System funds in stocks, preferred or common, issued or guaranteed by a 
corporation created or existing under the laws of the United States or any 
state, district, or territory thereof, provided: 

(1) That for a period of five fiscal years for which the necessary statistical 
data are available next preceding the date of investment, such 
corporation as disclosed by its published fiscal annual statements 
shall have had an average annual net income plus its average annual 
fixed charges (as herein used, fixed charges shall mean interest on 
funded or unfunded debt, contingent interest charges, amortization of 
debt discount and expense and rentals for leased property and, in the 
case of consolidated earnings statements of parent and subsidiary 
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corporations shall include all fixed charges and preferred dividend 

requirement, if any, of the subsidiaries) at least equal to one and 

one-half times the sum of its average annual dividend requirement for 

preferred stock and its average annual fixed charges for the same 

period; however, during neither of the last two years of such period 

shall the sum of its annual net income and its annual fixed charges 

have been less than one and one-half times the sum of its dividend 

requirements for preferred stock and its fixed charges for the same 
eriod; 

(2) That such corporation shall have no arrears of dividends on its 
preferred stock; 

(3) That such common stock is registered on a national securities ex- 
change as provided in the Federal Securities Exchange Act, but such 
registration shall not be required of the following stocks: 

a. The common stock of a bank which is a member of Federal Deposit 
Insurance Corporation and has capital funds, represented by 
capital, surplus and undivided profits, of at least twenty million 
dollars ($20,000,000); 

b. The common stock of a life insurance company which has capital 
funds represented by capital, special surplus funds and unas- 
signed surplus, of at least fifty million dollars ($50,000,000); 

c. The common stock of a fire or casualty insurance company, or a 
combination thereof, which has capital funds represented by 
capital, net surplus and voluntary reserves, of at least fifty 
million dollars ($50,000,000); 

(4) That the preferred stock of such corporation, if any be outstanding, 
shall qualify for investment under this section; 

(5) That such corporation, having no preferred stock outstanding, shall 
have had earnings for the five fiscal years next preceding the date of 
investment of at least twice the interest on all mortgages, bonds, 
debentures, and funded debts, if any, after deduction of the proper 
charges for replacements, depreciation, and obsolescence; 

(6) That such corporation shall have paid a cash dividend on its common 
stock in each year of the 10-year period next preceding the date of 
investment and the aggregate net earnings available for dividends on 
the common stock of such corporation for the whole of such period 
shall have been at least equal to the amount of such dividends paid; 

(7) That in applying the earnings test under this section to any issuing, 
assuming, or guaranteeing corporation, where such corporation, shall 
have acquired its property or any substantial part thereof within a 
five-year period immediately preceding the date of investment by 
consolidation, merger, or by the purchase of all or a substantial 
portion of the property of any other corporation or corporations, or 
shall have acquired the assets of any unincorporated business enter- 
prise by purchase or otherwise, net income, fixed charges and pre- 
ferred dividends of the several predecessor or constituent corporations 
or enterprises shall be consolidated and adjusted so as to ascertain 
whether or not the applicable requirements of this section have been 
complied with; 

(8) That the total value of common and preferred stocks shall not exceed 
twenty-five per centum (25%) of the total value of all invested funds of 
the Retirement System; provided, further: 

a. Not more than one and one-half per centum (11/2%) of the total 
value of such funds shall be invested in the stock of a single 
corporation, and provided further; 

b. The total number of shares in a single corporation shall not exceed 
eight per centum (8%) of the issued and outstanding stock of such 
corporation, and provided further; 
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c. As used in this subdivision (8), value shall consist of the par value 
or unpaid balance of all unmatured or unpaid investments 
requiring the payment of a fixed amount at payment date and the 
cost price of all other investments. 

In order to carry out the duties and exercise the powers imposed and granted 
by this section, the chairman of the Board of Trustees is authorized to appoint 
an investment committee consisting of five members, three of whom shall be 
members of the Board of Trustees designated ex officio by the chairman and 
two of whom shall not be members of the Board. Such investment committee 
shall have such powers and duties as the Board of Trustees may prescribe. The 
members of the investment committee shall receive for their services the same 
per diem and other allowances as are granted the members of the State Boards 
and commissions generally. (1961, c. 626; 1965, c. 415, s. 2; 1973, c. 243, s. 10.) 


§ 128-30. Method of financing. 


(a) Funds to Which Assets of Retirement System Credited. — All of the 
assets of the Retirement System shall be credited according to the purpose for 
which they are held to one of five funds, namely, the annuity savings fund, the 
annuity reserve fund, the pension accumulation fund, the pension reserve fund 
and the expense fund. 

(b) Annuity Savings Fund. — The annuity savings fund shall be a fund in 
which shall be accumulated contributions from the compensation of members 
to provide for their annuities. Contributions to and payments from the annuity 
savings fund shall be made as follows: 

(1) Prior to July 1, 1951, each participating employer shall cause to be 
deducted from the salary of each member of each and every payroll of 
such employer for each and every payroll period four per centum (4%) 
of his earnable compensation. On and after such date the rate so 
deducted shall be five per centum (5%) in the case of a Class Amember 
or a Class C member, and four per centum (4%) in the case of a Class 
B member; provided, however, that with respect to any member who 
is covered under the Social Security Act in accordance with the 
agreement entered into during 1955 in accordance with the provisions 
of Article 2 of Chapter 135 of Volume 17 of the General Statutes, as 
amended, such deduction shall, commencing with the first day of the 
period of service with respect to which such agreement is effective, be 
at the rate of three per centum (3%) of the part of his actual 
compensation not in excess of the amount taxable to him under the 
Federal Insurance Contributions Act as from time to time in effect 
plus five per centum (5%) of the part of his actual compensation not so 
taxable; provided that in the case of any member so eligible and 
receiving compensation from two or more employers such deductions 
may be adjusted under such rules as the Board of Trustees may 
establish so as to be as nearly equivalent as practicable to the 
deductions which would have been made had the member received all 
of such compensation from one employer. Notwithstanding the fore- 
going, the Board of Trustees may in its discretion cause such portion 
as it may determine of deductions made between January 1, 1955, and 
December 1, 1955, to be transferred into the contribution fund 
established under G.S. 135-24, such amounts so transferred shall in 
that event be deemed to be taxes contributed by employees as 
required under Article 2 of Chapter 135 of Volume 17 of the General 
Statutes, as amended, and shall be in lieu of contributions otherwise 
payable in the same amount as so required. In determining the 
amount earned by a member whose compensation is derived partly or 
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wholly from fees, such member shall submit a sworn statement to his 
employer monthly, or at least quarterly, each year as to the amount of 
fees received by such member as compensation during the period, and 
each month, or at least quarterly, such member shall pay to his 
employer the proper per centum of such compensation received from 
fees, which shall be considered as deductions by the employer as 
provided in subdivisions (1) and (2) of this subsection. 

Notwithstanding the foregoing, effective July 1, 1965, with respect 
to the period of service commencing on July 1, 1965, and ending 
December 31, 1965, the rates of such deductions shall be four per 
centum (4%) of the portion of compensation not in excess of forty-eight 
hundred dollars ($4,800) and six per centum (6%) of the portion of 
compensation in excess of forty-eight hundred dollars ($4,800); and 
with respect to the period of service commencing January 1, 1966, and 
ending June 30, 1967, the rate of such deduction shall be four per 
centum (4%) of the portion of compensation not in excess of fifty-six 
hundred dollars ($5,600) and six per centum (6%) of the portion of 
compensation in excess of fifty-six hundred dollars ($5,600); and with 
respect to the period of service commencing July 1, 1967, and ending 
June 30, 1976, the rate of such deductions shall be five per centum 
(5%) of the portion of compensation not in excess of five thousand six 
hundred dollars ($5,600) and six per centum (6%) of the portion of 
compensation in excess of five thousand six hundred dollars ($5,600). 
Such rates shall apply uniformly to all members of the Retirement 
System, irrespective of class. 

Notwithstanding the foregoing, effective July 1, 1976, with respect 
to compensation paid on and after July 1, 1976, the rate of such 
deductions shall be six per centum (6%) of the compensation received 
by any member. Such rates shall apply uniformly to all members of 
the Retirement System, irrespective of class. 

(2) The deductions provided for herein shall be made notwithstanding 
that the minimum compensation provided for by law for any member 
shall be reduced thereby. Every member shall be deemed to consent 
and agree to the deductions made and provided for herein and shall 
receipt for his full salary or compensation, and payment of salary or 
compensation less said deduction shall be a full and complete dis- 
charge and acquittance of all claims and demands whatsoever for the 
services rendered by such person during the period covered by such 
payment, except as to the benefits provided under this Article. The 
employer shall certify to the Board of Trustees on each and every 
payroll or in such other manner as the Board of Trustees may 
prescribe, the amounts to be deducted; and each of said amounts shall 
be deducted, and when deducted shall be paid into said annuity 
savings fund, and shall be credited, together with regular interest 
thereon to the individual account of the member from whose compen- 
sation said deduction was made. 

(3) The accumulated contributions of a member drawn by him, or paid to 
his estate or to his designated beneficiary in event of his death as 
provided in this Article, shall be paid from the annuity savings fund. 
Upon the retirement of a member his accumulated contributions shall 
Pa ea from the annuity savings fund to the annuity reserve 
und. 

(4) The Board of Trustees may approve the purchase of creditable service 
by any member for leaves of absence or for interrupted service to an 
employer for the sole purpose of acquiring knowledge, talents, or 
abilities and to increase the efficiency of service to the employer. This 
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approval shall be made prior to the purchase of the creditable service, 

is limited to a career total of four years for each member, and may be 

obtained in the following manner: 

a. Approved leave of absence. — Where the employer grants an 
approved leave of absence, a member may make monthly contri- 
butions to the annuity savings fund on the basis of compensation 
the member was earning immediately prior to such leave of 
absence. The employer shall make monthly contributions equal to 
the normal and accrued liability contribution on such compensa- 
tion or, in lieu thereof, the member may pay into the annuity 
savings fund monthly an amount equal to the employer’s normal 
and accrued liability contribution when the policy of the employer 
is not to make such payment. 

b. No educational leave policy. — Where the employer has a policy of 
not granting educational leaves of absence or the member has 
unsuccessfully petitioned for leave of absence and the member 
has interrupted service for educational purposes, the member 
may make monthly contributions into the annuity savings fund in 
an amount equal to the employee contribution plus the employer 
normal and accrued liability contribution on the basis of the 
compensation the member was earning immediately prior to the 
interrupted service. 

c. Educational program prior to July 1, 1981. — Creditable service for 
leaves of absence or interrupted service for educational purposes 
prior to July 1, 1981, may be purchased by a member, before or 
after retirement, who returned as a contributing employee or 
teacher within 12 months after completing the educational pro- 
gram and completed 10 years of subsequent membership service, 
by making a lump sum payment into the annuity savings fund 
equal to the full cost of the service credits calculated on the basis 
of the assumptions used for purposes of the actuarial valuation of 
the system’s liabilities and shall take into account the retirement 
allowance arising on account of the additional service credit 
commencing at the earliest age at which the member could retire 
on an unreduced retirement allowance as determined by the 
board of trustees upon the advice of the consulting actuary, plus 
a fee to be determined by the board of trustees. 

Payments required to be made by the member and/or the employer 
under subparagraphs a or b are due by the 15th of the month 
following the month for which the service credit is allowed and 
payments made after the due date shall be assessed a penalty, in heu 
of interest, of one percent (1%) per month or fraction thereof the 
payment is made beyond the due date; provided, that these payments 
shall be made prior to retirement and provided further, that if the 
member did not become a contributing member within 12 months 
after completing the educational program and failed to complete three 
years of subsequent membership service, except in the event of death 
or disability, any payment made by the member including penalty 
shall be refunded with regular interest thereon and the service credits 
cancelled prior to or at retirement. 

(b1) Pick Up of Employee Contributions. — Anything within this section to 
the contrary notwithstanding, effective July 1, 1982, an employer, pursuant to 
the provisions of section 414(h)(2) of the Internal Revenue Code of 1954 as 
amended, may elect to pick up and pay the contributions which would be 
payable by the employees as members under subsection (b) of this section with 
respect to the service of employees after June 30, 1982. 
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The members’ contributions picked up by an employer shall be designated 
for all purposes of the Retirement System as member contributions, except for 
the determination of tax upon a distribution from the System. These contri- 
butions shall be credited to the annuity savings fund and accumulated within 
the fund in a member’s account which shall be separately established for the 
purpose of accounting for picked-up contributions. 

Member contributions picked up by an employer shall be payable from the 
same source of funds used for the payment of compensation to a member. A 
deduction shall be made from a member’s compensation equal to the amount 
of his contributions picked up by his employer. This deduction, however, shall 
not reduce his compensation as defined in subdivision (7a) of G.S. 128-21. 
Picked-up contributions shall be transmitted to the System monthly for the 
preceding month by means of a warrant drawn by the employer and payable to 
the Local Governmental Employees’ Retirement System and shall be accom- 
panied by a schedule of the picked-up contributions on such forms as may be 
prescribed. In the case of a failure to fulfill these conditions the provisions of 
subsection (g)(3) of this section shall apply. 

(b2) Retroactive Adjustment in Compensation or an Underreporting of 
Compensation. — A member who is awarded backpay in cases of a denied 
promotional opportunity in which the aggrieved member is granted a promo- 
tion retroactively, or in cases in which an employer errs in the reporting of 
compensation, including the employee and employer contributions, the mem- 
ber and employer may make employee and employer contributions on the 
retroactive or additional compensation after submitting clear and convincing 
evidence of the retroactive promotion or underreporting of compensation, as 
follows: 

(1) Within 90 days of the denial of the promotion or the error in reporting, 
by the payment of employee and employer contributions that would 
have been paid; or 

(2) After 90 days of the denial of the promotion or the error in reporting, 
by the payment of the employee and employer contributions that 
would have been paid plus interest compounded annually at a rate 
equal to the greater of the average yield on the pension accumulation 
fund for the preceding calendar year or the actuarial investment 
rate-of-return assumption, as adopted by the Board of Trustees. 

For members electing to make the employee contributions on the retroactive 
adjustment in compensation or on the underreported compensation, the 
member’s employer, which granted the retroactive promotion or erred in 
underreporting compensation and contributions, shall make the required 
employer contributions. Nothing contained in this subsection shall prevent an 
employer from paying all or a part of the interest assessed on the employee 
contributions; and to the extent paid by the employer, the interest paid by the 
employer shall be credited to the pension accumulation fund; provided, 
however, an employer does not discriminate against any member or group of 
members in his employ in paying all or any part of the interest assessed on the 
employee contributions due. 

In the event the retroactive adjustment in compensation or the 
underreported compensation is for a period that occurs during the four 
consecutive calendar years that would have produced the highest average 
annual compensation pursuant to G.S. 135-1(5), the compensation the member 
would have received during the period shall be included in calculating the 
member’s average final compensation only in the event the appropriate 
employee and employer contributions are paid on such compensation. 

An employer error in underreporting compensation shall not include a 
retroactive increase in compensation that occurs during the four consecutive 
calendar years that would have produced the highest average annual compen- 
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sation pursuant to G.S. 135-1(5), for reasons other than a wrongfully denied 
promotional opportunity where the member is promoted retroactively. 

(c) Annuity Reserve Fund. — The annuity reserve fund shall be the fund in 
which shall be held the reserves on all annuities in force and from which shall 
be paid all annuities and all benefits in lieu of annuities, payable as provided 
in this Article. Should a beneficiary retired on account of disability be restored 
to active service with a compensation not less than his average final compen- 
sation at the time of his last retirement his annuity reserve shall be 
transferred from the annuity reserve fund to the annuity savings fund and 
credited to his individual account therein. 

(d) Pension Accumulation Fund. — The pension accumulation fund shall be 
the fund in which shall be accumulated all reserves for the payment of all 
pensions and other benefits payable from contributions made by employers 
and from which shall be paid all pensions and other benefits on account of 
members with prior service credit. Contributions to and payments from the 
pension accumulation fund shall be made as follows: 

(1) Each participating employer shall pay to the pension accumulation 
fund monthly, or at such other intervals as may be agreed upon with 
the Board of Trustees, an amount equal to a certain percentage of the 
actual compensation of each member, to be known as the “normal 
contribution” and an additional amount equal to a percentage of his 
actual compensation to be known as the “accrued hability contribu- 
tion.” The rate per centum of such contributions shall be fixed on the 
basis of the liabilities of the Retirement System as shown by actuarial 
valuation. Until the first valuation for any employer whose participa- 
tion commenced prior to July 1, 1951, the normal contribution shall be 
three percent (3%) for general employees and five percent (5%) for 
firemen and policemen, and the accrued liability contribution shall be 
three percent (3%) for general employees and six percent (6%) for 
firemen and policemen. Until the first valuation for any employer 
whose participation commenced on or after July 1, 1951, the normal 
contribution shall be four percent (4%) for general employees and six 
and two-thirds percent (623%) for firemen and policemen, and the 
accrued liability contribution shall be four percent (4%) for general 
employees and eight percent (8%) for firemen and policemen. 

(2) On the basis of regular interest and of such mortality and other tables 
as shall be adopted by the Board of Trustees, the actuary engaged by 
the Board to make each valuation required by this Article during the 
period over which the accrued liability contribution is payable, imme- 
diately after making such valuation, shall determine the uniform and 
constant percentage of the actual compensation of the average new 
entrant throughout his entire period of active service which would be 
sufficient to provide for the payment of any pension payable on his 
account and for the pro rata share of the cost of administration of the 
Retirement System. The rate per centum so determined shall be 
known as the “normal contribution” rate. After the accrued hability 
contribution has ceased to be payable, the normal contribution rate 
shall be the rate per centum of the earnable salary of all members 
obtained by deducting from the total liabilities of the pension accu- 
mulation fund the amount of the funds in hand to the credit of that 
fund and dividing the remainder by one per centum (1%) of the 
present value of the prospective future salaries of all members as 
computed on the basis of the mortality and service tables adopted by 
the Board of Trustees and regular interest. The normal rate of 
contribution shall be determined by the actuary after each valuation. 
A normal contribution rate shall be determined separately for general 
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employees as a group and for law enforcement officers as a group, 
these rates to be applied to the respective group payrolls of each 
employer in determining the normal contribution required of each 
employer. 

(3) The “accrued liability contribution” shall be set for each employer on 
the basis of the prior service credits allowable to the employees 
thereof, who are entitled to prior service certificates, and shall be paid 
for a period of approximately 30 years, provided that the length of the 
period of payment for each employer after contributions begin shall be 
the same for all employers and shall be determined by the Board of 
Trustees as the result of actuarial valuations. 

(4) At the end of the first year following the date of participation for each 
employer, the accrued liability payable by such employer shall be set, 
by deducting from the present value of the total lability for all 
pensions payable on account of all members and pensioners of the 
System who became participants through service for such employer, 
the present value of the future normal contributions payable, and the 
amount of any assets resulting from any contributions previously 
made by such employer. Then the “accrued lability contribution” rate 
for such employer shall be the per centum of the total annual 
compensation of all members employed by such employer which is 
equivalent to four per centum (4%) of the amount of such accrued 
lability. The expense of making such actuarial valuation to determine 
the accrued liability contribution for each employer shall be paid by 
such employer. The accrued liability contribution rate shall be in- 
creased on the basis of subsequent valuation if benefits are increased 
over those included in the valuations on the basis of which the original 
accrued lability contribution rate was determined. 

(5) The total amount payable in each year to the pension accumulation 
fund shall not be less than the sum of the rate per centum known as 
the normal contribution rate and the accrued liability contribution 
rate of the total earned compensation of all members during the 
preceding year: Provided, however, that the amount of each annual 
accrued liability contribution shall be at least three per centum (3%) 
greater than the preceding annual accrued liability payment, and that 
the aggregate payment by employers shall be sufficient, when com- 
bined with the amount in the fund, to provide the pensions and other 
benefits payable out of the fund during the year then current. 

(6) The accrued liability contribution shall be discontinued as soon as the 
accumulated reserve in the pension accumulation fund shall equal the 
present value, as actuarially computed and approved by the Board of 
Trustees, of the total hability of such fund less the present value, 
computed on the basis of the normal contribution rate then in force, of 
the prospective normal contributions to be received on account of all 
persons who are at that time members, as separately determined for 
general employees and law-enforcement officers. 

(7) All pensions, and benefits in lieu thereof, with the exception of those 
payable on account of members who received no prior service allow- 
ance, payable from contributions of employers, shall be paid from the 
pension accumulation fund. 

(8) Upon the retirement of a member not entitled to credit for prior 
service, an amount equal to his pension reserve shall be transferred 
from the pension accumulation fund to the pension reserve fund. 

(9) Notwithstanding the foregoing provisions of this subsection, beginning 
with the December 31, 1985 valuation, the actuary shall determine an 
additional “accrued liability contribution” on account of each employ- 
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er’s law enforcement officers. This contribution shall be that percent- 

age of law enforcement officer compensation necessary to liquidate the 

“existing unfunded accrued liability” over a period of years to be 

determined by the Board of Trustees. The “existing unfunded accrued 

hability” for each employer shall be equal to the sum of two liabilities. 

The first is that portion of the unfunded accrued liability of the Law 

Enforcement Officers’ Retirement System as of December 31, 1985, 

attributable to the accrued lability for each employer’s law enforce- 

ment officers participating in that System, all based on actuarial 
assumptions and methods applicable to that System. The second is 
the accrued liability for additional benefits payable to each employer’s 
law enforcement officers who are members of this Retirement System 
on December 31, 1985. The “accrued liability contribution” deter- 
mined on the basis of this paragraph shall be added to that deter- 
mined under subdivision (3) and shall be included in the total amount 

payable under subdivision (5). 

(e) Pension Reserve Fund. — The pension reserve fund shall be the fund in 
which shall be held the reserves of all pensions granted to members not 
entitled to credit for prior service and from which such pensions and benefits 
in lieu thereof shall be paid. Should such a beneficiary retired on account of 
disability be restored to active service with a compensation not less than his 
average final compensation at the time of his last retirement the pension 
thereon shall be transferred from the pension reserve fund to the pension 
accumulation fund. Should the pension of such disability beneficiary be 
reduced as a result of an increase in his earning capacity, the amount of the 
annual reduction in his pension shall be paid annually into the pension 
accumulation fund during the period of such reduction. 

(f) Expense Fund. — The expense fund shall be the fund from which the 
expenses of the administration of the Retirement System shall be paid, 
exclusive of amounts payable as retirement allowances and as other benefits 
provided herein. Contribution shall be made to the expense fund as follows: 

(1) The Board of Trustees shall determine annually the amount required 
to defray such administrative expenses for the ensuing fiscal year and 
shall adopt a budget in accordance therewith. The budget estimate of 
such expenses shall be paid to the expense fund from the pension 
accumulation fund. 

(2) For the purpose of organizing the Retirement System and establishing 
an office, the Board of Trustees may provide as a prerequisite to 
participation in the Retirement System that each participating em- 
ployer or employee or both shall pay an additional contribution to the 
Retirement System for the expense fund not to exceed two dollars 
($2.00) for each employee, such contribution of the employee to be 
credited to his individual account in the annuity savings fund at such 
later time as the Board of Trustees shall determine, and/or the Board 
of Trustees may borrow such amounts as may be necessary to organize 
and establish the Retirement System. 

(g) Collection of Contributions. — 

(1) The collection of members’ contributions shall be as follows: 

a. Each employer shall cause to be deducted on each and every 
payroll of a member for each and every payroll subsequent to the 
date of participation in the Retirement System the contributions 
payable by such member as provided in this Article. Each 
employer shall certify to the treasurer of said employer on each 
and every payroll a statement as vouchers for the amount so 
deducted. 

b. The treasurer of each employer on the authority from the employer 
shall make deductions from salaries of members as provided in 
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this Article and shall transmit monthly, or at such time as the 
Board of Trustees shall designate, the amount specified to be 
deducted, to the secretary-treasurer of the Board of Trustees. The 
secretary-treasurer of the Board of Trustees after making a 
record of all such receipts shall deposit them in a bank or banks 
selected by said Board of Trustees for use according to the 
provisions of this Article. 

(2) The collections of employers’ contributions shall be made as follows: 
Upon the basis of each actuarial valuation provided herein the Board 
of Trustees shall annually prepare and certify to each employer a 
statement of the total amount necessary for the ensuing fiscal year to 
the pension accumulation fund as provided under subsection (d) of 
this section. Such employer contributions shall be transmitted to the 
secretary-treasurer of the Board of Trustees together with the em- 
ployee deductions as provided under sub-subdivision b. of subdivision 
(1) of this subsection. 

(3) In the event the employee or employer contributions required under 
this section are not received by the date set by the Board of Trustees, 
the Board shall assess the employer with a penalty of 1% per month 
with a minimum penalty of twenty-five dollars ($25.00). If within 90 
days after request therefor by the Board any employer shall not have 
provided the System with the records and other information required 
hereunder or if the full accrued amount of the contributions provided 
for under this section due from members employed by an employer or 
from an employer shall not have been received by the System from the 
chief fiscal officer of such employer within 30 days after the last due 
date as herein provided, then, notwithstanding anything herein or in 
the provisions of any other law to the contrary, upon notification by 
the Board to the State Treasurer as to the default of such employer as 
herein provided, any distributions which might otherwise be made to 
such employer, or the municipality or county of which such employer 
is an integral part, from any funds of the State or any funds collected 
by the State shall be withheld from such employer until notice from 
the Board to the State Treasurer that such employer is no longer in 


default. 
(h) Merger of Annuity Reserve Fund, and Pension Reserve Fund into 
Pension Accumulation Fund. — Notwithstanding the foregoing, effective at 


such date not later than December 31, 1959, as the Board of Trustees shall 
determine, the annuity reserve fund and the pension reserve fund shall be 
merged into and become a part of the pension accumulation fund, provided 
that such merger shall in no way adversely affect the rights of any members or 
retired members of the System and further provided the Board of Trustees 
shall be and hereby is authorized to make such changes in the accounting 
methods and procedures of the System from time to time as, in its opinion, are 
in the interest of sound and proper administration of the System. (1939, c. 390, 
s. 10; 1941, e. 357, s. 8; 1943, c. 535; 1945, c..526, s:.6; 1951, c. 274,58, 7-92 1955, 
ce. 1153, 8.7; 1959, c. 491,-s3.9:1965,.c, 7815 1967 6c.978, ss: 9.110: 19M ns 25. 
ss. 17-19; 1975, 2nd Sess., c. 983, ss. 129, 130; 1981, c. 1000, ss. 1, 3; 1981 (Reg. 
Sess., 1982), c. 1282, s. 9; 1985, c. 479, s. 196(p)-(r); c. 539, ss. 1, 2; 1991, c. 585, 
S22; 1995,162509;. 62.685 2003-859:45..20.) 


§ 128-31. Exemptions from execution. 


Except for the applications of the provisions of G.S. 110-136, and G.S. 
110-136.3 et seq., and in connection with a court-ordered equitable distribution 
under G.S. 50-20, the right of a person to a pension, an annuity, or a retirement 
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allowance, to the return of contributions, the pension, annuity or retirement 
allowance itself, any optional benefit or any other right accrued or accruing to 
any person under the provisions of this Article, and the moneys in the various 
funds created by this Article, are exempt from levy and sale, garnishment, 
attachment, or any other process whatsoever, and shall be unassignable except 
as in this Article specifically otherwise provided. Notwithstanding any provi- 
sions to the contrary, any overpayment of benefits to a member in a State- 
administered retirement system, the Disability Salary Continuation Plan, or 
the Disability Income Plan of North Carolina may be offset against any 
retirement allowance, return of contributions or any other right accruing 
under this Chapter to the same person, the person’s estate, or designated 
Gemem@agak969..c,390.s, 14; 1985, c. 402; c76493.5..5; 1989, c.665,.s, 3;5.¢, (92, 
s.. 2.4; 2005-91, s. 11.) 


Effect of Amendments. — Session Laws 
2005-91, s. 11, effective July 1, 2005, substi- 
tuted “retirement system, the Disability Salary 
Continuation Plan, or the Disability Income 
Plan of North Carolina may” for “retirement 


system or Disability Salary Continuation Plan 
may” near the middle of the last sentence. 

Legal Periodicals. — For article analyzing 
North Carolina’s exemptions law, see 18 Wake 
Forest L. Rev. 1025 (1982). 


§ 128-32. Protection against fraud. 


Any person who shall knowingly make any false statement or shall falsify or 
permit to be falsified any record or records of this Retirement System in any 
attempt to defraud such System as a result of such act shall be guilty of a Class 
1 misdemeanor. Should any change or error in the records result in any 
member or beneficiary receiving from the Retirement System more or less than 
he would have been entitled to receive had their records been correct, the 
Board of Trustees shall correct such error, and as far as practicable, shall 
adjust the payment in such a manner that the actuarial equivalent of the 
benefit to which such member or beneficiary was correctly entitled shall be 
paid (1939, ¢. 390, s. 12; 1993, c. 539, s. 945; 1994, Ex. Sess., c. 24, s. 14(c).) 


CASE NOTES 


Legislative Intent. — This section shows 
the intent of the General Assembly to allow the 
courts to require that compensation paid for 
underpayment of a pension compensation be 
paid at the actuarial value. Faulkenbury v. 
Teachers’ & State Emps. Retirement Sys., 345 
N.C. 683, 483 S.E.2d 422 (1997). 

Calculation of Additional Benefit. — The 


retirees did not mandate the use of a mortality 
factor, where the right to payments was not 
forfeited upon the death of a retiree but was 
passed to the retiree’s survivors. Faulkenbury 
v. Teachers’ & State Employees’ Ret. Sys., 132 
NIC PAppI1S72 5100S. b2d'675, 1999 N.C App: 
LEXIS 89 (1999), cert. denied, 350 N.C. 379, 


536 S.E.2d 620 (1999). 
re-calculation of additional benefits owed to 


§ 128-32.1. Failure to respond. 


If a member fails to respond in any way within 90 days after preliminary 
option figures and Form 6-E, Election of Benefits, are mailed, the Form 6, 
Application for Service, Early, or Disability Retirement, shall be null and void; 
the retirement system shall not be liable for any benefits due on account of the 
voided application, and a new application must be filed establishing a 
subsequent effective date of retirement. If an applicant for disability retire- 
ment fails to furnish requested additional medical information within 90 days 
following such request, the application shall be declared null and void under 
the same conditions outlined above, unless the applicant is eligible for early or 
service retirement in which case the application shall be processed accordingly, 


275 


$128-33 CH. 128. OFFICES AND PUBLIC OFFICERS $128-34 


using the same effective date as would have been used had the application for 
disability retirement been approved. (2005-91, s. 12.) 


Editor’s Note. — Session Laws 2005-91, s. 
16, made this section effective July 1, 2005. 


§ 128-33. Certain laws not applicable to members. 


Subject to the provisions of Article 2 of Chapter 135 of Volume 17 of the 
General Statutes, as amended, no other provision of law in any other statute 
which provides wholly or partly at the expense of any county, city or town for 
pensions or retirement benefits for employees of the said county, city or town, 
their widows, or other dependents shall apply to members or beneficiaries of 
the Retirement System established by this Article. (1939, c. 390, s. 13; 1955, c. 
1 5S4S435) 


§ 128-34. Transfer of members. 


(a) Any member of the North Carolina Governmental Employees’ Retire- 
ment System who leaves the service of his employer and enters the service of 
another employer participating in the North Carolina Governmental Employ- 
ees’ Retirement System shall maintain his status as a member of the 
Retirement System and shall be credited with all of the amounts previously 
credited to his account in any of the funds under this Article, but the new 
employer shall be responsible for any accrued liability contribution payable on 
account of any prior service credit which such employee may have at the time 
of the transfer, and such employee shall be given such status and be credited 
with such service with the new employer as allowed with the former employer. 

(b) Any member of the Local Governmental Employees’ Retirement System 
shall be entitled prior to his retirement to transfer to this Retirement System 
his credits for membership and prior service in the Teachers’ and State 
Employees’ Retirement System: Provided, the actual transfer of employment is 
made while he has an active account in the State System and such person shall 
request the State System to transfer his accumulated contributions, interest, 
and service credits to this Retirement System; provided further, the State 
System agrees to transfer to this Retirement System the amount of reserve 
held in the State System as the result of previous contributions of the employer 
on behalf of the transferring employee. 

(c) Any member whose services are terminated for any reason other than 
retirement or death who becomes employed by an employer participating in 
the Teachers’ and State Employees’ Retirement System shall be entitled to 
transfer to the State System his credits for membership and prior service in 
this Retirement System in accordance with G.S. 135-18.1: Provided, the actual 
transfer of employment is made while he has an active account in this 
Retirement System and such persons shall request this Retirement System to 
transfer his accumulated contributions, interest, and service credits to the 
State System. When such request is made by a member who is entitled to make 
it and who becomes a member of the State System after July 1, 1969, this 
Retirement System will also transfer to the State System the amount of 
reserve held by this System as a result of previous contributions of the 
employer on behalf of the transferring employee. 

(d) The accumulated contributions and creditable service of any member 
whose service as an employee has been or is terminated other than by 
retirement or death and who, while still a member of this Retirement System, 
became or becomes a member, as defined in G.S. 135-53(11), of the Consoli- 
dated Judicial Retirement System for a period of five or more years may, upon 
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application of the member, be transferred from this Retirement System to the 
Consolidated Judicial Retirement System. In order to effect the transfer of a 
member’s creditable service from the Local Governmental Employees’ Retire- 
ment System to the Consolidated Judicial Retirement System, there shall be 
transferred from the Local Governmental Employees’ Retirement System to 
the Consolidated Judicial Retirement System the sum of (i) the accumulated 
contributions of the member credited in the annuity savings fund and (11) the 
amount of reserve held in the Local Governmental Employees’ Retirement 
System as a result of previous contributions by the employer on behalf of the 
famelermne memper, (1939, ¢. 390, s. 1451971, c. 325,s. 20; 1973-¢" 242. si 1s 
BOD e2 oes. 20.24(a).) 


§ 128-35. Obligations of pension accumulation fund. 


The maintenance of annuity reserves and pension reserves as provided for, 
and regular interest creditable to the various funds as provided in G.S. 128-30, 
and the payment of all pensions, annuities, retirement allowances, refunds 
and other benefits granted under the provisions of this Article, are hereby 
made obligations of the pension accumulation fund. All income, interest and 
dividends derived from deposits and investments authorized by this Article 
shall be used for the payment of said obligations of the said fund. (1939, c. 390, 
tec ve 


§ 128-36. Local laws unaffected; when benefits begin to 
accrue. 


Nothing in this Article shall have the effect of repealing any public-local or 
private act creating or authorizing the creation of any officers’ or employees’ 
retirement system in any county, city or town or prohibiting the enactment of 
any public-local or private act creating or authorizing the creation of any 
officers’ or employees’ retirement system in any county, city, or town. No 
payment on account of any benefit granted under the provisions of G.S. 128-27, 
subsections (a) to (d) inclusive, shall become effective or begin to accrue until 
the end of one year following the date the System is established nor shall any 
compulsory retirement be made during that period. The provisions of this 
Article shall apply only to those counties, cities or towns whose governing 
authorities voluntarily elect to be bound by same. (1939, c. 390, s. 16; 1941, c. 
Sof isa Op 1940..¢, 526,-S.,.(A,) 


§ 128-36.1: Repealed by Session Laws 1977, c. 318. 


§ 128-37. Membership of employees of district health de- 
partments or public health authorities. 


Under such rules and regulations as the Board of Trustees shall establish 
and promulgate, the boards of county commissioners of any group of counties 
composing a district health department, or the governing board of any public 
health authority, or the board of county commissioners of any county as to 
county boards of health, or the governing authorities of any county and/or city 
as to city-county boards of health, may elect that employees of such health 
departments may be members of the North Carolina Local Governmental 
Employees’ Retirement System to the extent of that part of their compensation 
paid by the various counties composing said district health department. (1949, 
emioi2; 1951, e. 700; 1997-502, s. 4.) 


patel 
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§ 128-37.1. Membership of employees of county social ser- 
vices department. 


Under such rules and regulations as the Board of Trustees shall establish 
and promulgate, the board of county commissioners of any county may elect 
that employees of the county social services department may be members of 
the North Carolina Local Governmental Employees’ Retirement System; 
provided, that such membership may be elected jointly with such county 
health department employees as provided under G.S. 128-37. (1959, c. 1179; 
1969,,€..982,) 


§ 128-38. Reservation of power to change. 


The General Assembly reserves the right at any time and from time to time, 
and if deemed necessary or appropriate by said General Assembly in order to 
coordinate with any changes in the benefit and other provisions of the Social 
Security Act made after January 1, 1955, to modify or amend in whole or in 
part any or all of the provisions of the North Carolina Local Governmental 
Employees’ Retirement System. (1955, c. 1153, s. 9.) 


CASE NOTES 


Relationship between public employees 
and retirement system is one of contract. 
Simpson v. North Carolina Local Gov’t Employ- 
ees’ Retirement Sys., 88 N.C. App. 218, 363 
SkZd90R 987), alld, 32a IN. C26302, a2 
S.E.2d 559 (1988). 

Right of Employee to Rely on Retire- 
ment Plan. — A public employee has a right to 
expect that the retirement rights bargained for 
in exchange for his loyalty and continued ser- 
vices, and continually promised him over many 
years, will not be removed or diminished. Sim- 
pson v. North Carolina Local Gov’t Employees’ 
Retirement Sys., 88 N.C. App. 218, 363 S.E.2d 
DO} 19S7) wall dvo25 N.C. 36240 72.5.H 2d p59 
(1988). 

Plaintiffs, as members of the North Carolina 
Local Governmental Employees’ Retirement 
System, had a contractual right to rely on the 
terms of the retirement plan as these terms 
existed at the moment their retirement rights 
became vested. Simpson v. North Carolina Lo- 


cal Gov't Employees’ Retirement Sys., 88 N.C. 
App. 218, 363 S.E.2d 90 (1987), aff'd, 323 N.C. 
362; 372 5.E.2d,559 (1988). 

Impairment of Rights by 1981 Amend- 
ment. — Rights arising under this Article were 
impaired inasmuch as plaintiff employees stood 
to suffer significant reductions in their retire- 
ment allowances as a result of the 1981 legis- 
lative amendment of G.S. 128-27 adding sub- 
section (d4), and where challenge thereto had 
been resolved below by grant of summary judg- 
ment in defendants’ favor, but defendants’ affi- 
davit failed to demonstrate or reflect that the 
changes in question were reasonable and nec- 
essary to serve an important state interest, the 
case would be remanded for further proceed- 
ings. Simpson v. North Carolina Local Gov't 
Employees’ Retirement Sys., 88 N.C. App. 218, 
305 ©.020 90 (19387) atl daoZayN les O ere 
S.E.2d 559 (1988). 

Cited in Faulkenbury v. Teachers’ & State 
Emps. Retirement Sys., 345 N.C. 683, 483 
S.E.2d 422 (1997). 


§ 128-38.1. Termination or partial termination; discon- 
tinuance of contributions. 


In the event of the termination or partial termination of the Retirement 
System or in the event of complete discontinuance of contributions under the 
Retirement System, the rights of all affected members to benefits accrued to 
the date of such termination, partial termination, or discontinuance, to the 
extent funded as of such date, or the amounts credited to the members’ 
accounts, shall be nonforfeitable and fully vested. (1987, c. 177, s. 1(a), (b).) 


Editor’s Note. — Session Laws 1987, c. 177, 
s. 1(c) made this section effective upon the first 
day of the calendar month following the State’s 


receipt of a favorable letter of determination or 
ruling from the Internal Revenue Service, 
United States Department of Treasury, that the 
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Retirement Systems were qualified trusts un- was received prior to the enactment of Session 
der Section 401(a) of the Internal Revenue Laws 1987, c. 177. 
Code of 1954 as amended. A favorable letter 


§ 128-38.2. Internal Revenue Code compliance. 


(a) Notwithstanding any other provisions of law to the contrary, compensa- 
tion for any calendar year after 1988 in which employee or employer contri- 
butions are made and for which annual compensation is used for computing 
any benefit under this Article shall not exceed the higher of two hundred 
thousand dollars ($200,000) or the amount determined by the Commissioner of 
Internal Revenue as the limitation for calendar years after 1989; provided the 
imposition of the limitation shall not reduce a member’s benefit below the 
amount determined as of December 31, 1988. 

Effective January 1, 1996, the annual compensation of a member taken into 
account for determining all benefits provided under this Article shall not 
exceed one hundred fifty thousand dollars ($150,000), as adjusted pursuant to 
section 401(a)(17)(B) of the Internal Revenue Code and any regulations issued 
under the Code. However, with respect to a person who became a member of 
the Retirement System prior to January 1, 1996, the imposition of this 
limitation on compensation shall not reduce the amount of compensation 
which may be taken into account for determining the benefits of that member 
under this Article below the amount of compensation which would have been 
recognized under the provisions of this Article in effect on July 1, 1998. 

Effective January 1, 2002, the annual compensation of a person, who became 
a member of the Retirement System on or after January 1, 1996, taken into 
account for determining all benefits accruing under this Article for any plan 
year after December 31, 2001, shall not exceed two hundred thousand dollars 
($200,000) or the amount otherwise set by the Internal Revenue Code or 
determined by the Commissioner of Internal Revenue as the limitation for 
calendar years after 2002. 

(b) Notwithstanding any other provisions of law to the contrary, the annual 
benefit payable on behalf of a member shall, if necessary, be reduced to the 
extent required by Section 415(b) and with respect to calendar years commenc- 
ing prior to January 1, 2000, Section 415(e) of the Internal Revenue Code, as 
adjusted by the Secretary of the Treasury or his delegate pursuant to Section 
415(d) of the Code. If a member is a participant under any qualified defined 
contributions plan that is required to be taken into account for the purposes of 
the limitation contained in Section 415 of the Internal Revenue Code, the 
annual benefit payable under this Article shall be reduced to the extent 
required by Section 415(e) prior to making any reduction under the defined 
contribution plan provided by the employer. However, with respect to a 
member who has benefits accrued under this Article but whose benefit had not 
commenced as of December 31, 1999, the combined plan limitation contained 
in Section 415(e) of the Internal Revenue Code shall not be applied to such 
member for calendar years commencing on or after January 1, 2000. 

(c) On and after January 1, 1989, the retirement allowance of a member who 
has terminated employment shall begin no later than the later of April 1 of the 
calendar year following the calendar year that the member attains 70 42 years 
of age or April 1 of the calendar year following the calendar year in which the 
member terminates employment. 

(d) This subsection applies to distributions made on or after January 1, 
1993. Notwithstanding any other provision of the Plan to the contrary that 
would otherwise limit a distributee’s election under this Article, a distributee 
may elect, at the time and in the manner prescribed by the Plan administrator, 
to have any portion of an eligible rollover distribution paid directly to an 


279 


§128-38.38 CH. 128. OFFICES AND PUBLIC OFFICERS §128-38.3 


eligible retirement plan specified by the distributee in a direct rollover. 
Provided, an eligible rollover distribution is any distribution of all or any 
portion of the balance to the credit of the distributee, except that an eligible 
rollover distribution does not include: any distribution that is one of a series of 
substantially equal periodic payments (not less frequently than annually) 
made for the life (or life expectancy) of the distributee or the joint lives (or joint 
life expectancies) of the distributee and the distributee’s designated benefi- 
ciary, or for a specified period of 10 years or more; any distribution to the extent 
such distribution is required under section 401(a)(9) of the Code; and the 
portion of any distribution that is not includible in gross income (determined 
without regard to the exclusion for net realized appreciation with respect to 
employer securities). Effective as of January 1, 2002, and notwithstanding the 
preceding sentence, a portion of a distribution shall not fail to be an eligible 
rollover distribution merely because the portion consists of after-tax employee 
contributions which are not includible in gross income. However, such portion 
may be transferred only to an individual retirement account or annuity 
described in Section 408(a) or (b) of the Code, or to a qualified defined 
contribution plan described in Section 401(a) or 403(a) of the Code that agrees 
to separately account for amounts so transferred, including separately ac- 
counting for the portion of such distribution which is includible in gross income 
and the portion of such distribution which is not so includible. Provided, an 
eligible retirement plan is an individual retirement account described in 
section 408(a) of the Code, an individual retirement annuity described in 
section 408(b) of the Code, an annuity plan described in section 403(a) of the 
Code, or a qualified trust described in section 401(a) of the Code, that accepts 
the distributee’s eligible rollover distribution. Effective on and after January 1, 
2002, an eligible retirement plan shall also mean an annuity contract de- 
scribed in Section 403(b) of the Code and an eligible plan under Section 457(b) 
of the Code which is maintained by a state, political subdivision of a state, or 
any agency or instrumentality of a state or political subdivision of a state and 
which agrees to separately account for amounts transferred into such plan 
from this Plan. The definition of eligible retirement plan shall also apply in the 
case of a distribution to surviving spouse, or to a spouse or former spouse who 
is the alternate payee under a qualified domestic relations order, as defined in 
Section 414(p) of the Internal Revenue Code, or a court-ordered equitable 
distribution of marital property, as provided under G.S. 50-30. Provided, a 
distributee includes an employee or former employee. Provided further, a 
direct rollover is a payment by the Plan to the eligible retirement plan specified 
by the distributee, (1989 0c. 276,95. 25,1993. cl o3l)s. 451995 cy 50 eas 
2002-71, s, 4.) 


Editor’s Note. — Session Laws 2002-71, s. 2002), except that the changes in G.S. 128- 
9, provides, in part, that s. 4 of the act is 38.2(b) become effective January 1, 2000. 
effective when the it becomes law (August 12, 


§ 128-38.3. Deduction for payment to certain employees’ 
associations allowed. 


Any beneficiary who is a member of a domiciled employees’ or retirees’ 
association that has at least 2,000 members, the majority of whom are active 
or retired employees of employers as defined in G.S. 128-21(11), may authorize, 
in writing, the periodic deduction from the beneficiary’s retirement benefits a 
designated lump sum to be paid to the employees’ or retirees’ association. The 
authorization shall remain in effect until revoked by the beneficiary. A plan of 
deductions pursuant to this section shall become void if the employees’ or 
retirees’ association engages in collective bargaining with the State, any 
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political subdivision of the State, or any local school administrative unit. 
(2001-424, s. 32.31; 2002-126, s. 6.4(b).) 


ARTICLE 4. 


Leaves of Absence. 


§ 128-39. Leaves of absence for State officials. 


Any elective or appointive State official may obtain leave of absence from his 
duties for military or naval service, protracted illness, or other reason 
satisfactory to the Governor, for such period as the Governor may designate. 
Such leave shall be obtained only upon application by the official and with the 
consent of the Governor. The official shall receive no salary during the period 
of leave unless the leave of absence is granted by reason of protracted illness, 
in which event the granting of a leave of absence shall not operate to deprive 
any such official of the benefits of cumulative sick leave to which he may be 
entitled under rules and regulations adopted pursuant to G.S. 143-37 or to 
which he may otherwise be entitled by law. The period of leave may be 
extended upon application to and with the approval of the Governor if the 
reason for the original leave still exists, and it may be shortened if the said 
reason shall unexpectedly terminate: Provided, that no leave or extension 
thereof shall operate to extend the term of office of any official beyond the 
period for which he was elected or appointed. If, by reason of the length of the 
period of absence or the nature of the duties of the official, the Governor deems 
it necessary, the Governor may appoint any citizen of the State, without regard 
to residence or district, as acting official or substitute for the period of the 
official’s leave of absence, such appointee to have all the authority, duties, 
perquisites, and emoluments of his principal. (1941, c. 121, s. 1.) 


Editor’s Note. — G.S. 143-37, referred toin 1965, c. 640, s. 1. For present provisions as to 
this section, was repealed by Session Laws leave, see G.S. 126-8. 


CASE NOTES 


Acceptance of Temporary Army or Navy Acceptance of Appointment Creating 
Commission. — Under this section any State Vacancy. — Where a judge of a superior court 
official may be given a leave of absence to has been granted a leave of absence under this 
accept a temporary officer’s commission in the _ section, his acceptance of appointment as judge 
United States Army or Navy, as prescribed in of the United States Zonal Court in Germany 
this section, without perforce vacating his civil would contravene the provisions of former N.C. 
office and without violation of the provisions of | Const., Art. XIV, § 7 (now N.C. Const., Art. VI, 
former N.C. Const., Art. XIV, § 7 (mow N.C.  § 9) and ipso facto create a vacancy in his 
Coasve Art. VI, § 9): In're Yelton, 223 N‘C. 845, ‘office. In re Phillips, 226 N.C. 772,°39 8.H.2d 
28 S.E.2d 567 (1944). 217 (1946). 


§ 128-40. Leaves of absence for county officials. 


Any elective or appointive county official may obtain leave of absence from 
his duties for military or naval service, protracted illness, or other reason 
satisfactory to the board of county commissioners of his county, for such period 
as the board of county commissioners may designate. Such leave shall be 
obtained only upon application by the official and with the consent of the board 
of county commissioners. The official shall receive no salary during the period 
of leave unless the leave of absence is granted by reason of protracted illness, 
in which event the granting of a leave of absence shall not operate to deprive 
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any such official of the benefits of any sick leave to which he may be entitled by 
law. The period of leave may be extended upon application to and with the 
approval of the board of county commissioners if the reason for the original 
leave still exists, and it may be shortened if the said reason shall unexpectedly 
terminate: Provided, that no leave or extension thereof shall operate to extend 
the term of office of any official beyond the period for which he was elected or 
appointed. If, by reason of the length of the period of absence or the nature of 
the duties of the official, the board of county commissioners deems it necessary, 
the board may appoint any qualified citizen of the county as acting official or 
substitute for the period of the official’s leave of absence, such appointee to 
have all the authority, duties, perquisites, and emoluments of his principal. 
(LOT A ca 1s SHe2.,) 


CASE NOTES 


Cited in In re Yelton, 223 N.C. 845, 28 S.E.2d 
567 (1944). 


§ 128-41. Leaves of absence for municipal officers. 


Any elective or appointive municipal official may obtain leave of absence 
from his duties for military or naval service, protracted illness, or other reason 
satisfactory to the governing body of the municipality, for such period as the 
governing body may designate. Such leave shall be obtained only upon 
application by the official and with the consent of the governing body. The 
official shall receive no salary during the period of leave unless the leave of 
absence is granted by reason of protracted illness, in which event the granting 
of a leave of absence shall not operate to deprive any such official of the benefits 
of any sick leave to which he may be entitled by law. The period of leave may 
be extended upon application to and with the approval of the governing body 
of the municipality if the reason for the original leave still exists, and it may 
be shortened if the said reason shall unexpectedly terminate: Provided, that no 
leave or extension thereof shall operate to extend the term of office of any 
official beyond the period for which he was elected or appointed. If, by reason 
of the length of the period of absence or the nature of the duties of the official, 
the governing body deems it necessary, it may appoint any qualified citizen of 
the municipality as acting official or substitute for the period of the official’s 
leave of absence, such appointee to have all the authority, duties, perquisites, 
and emoluments of his principal. (1941, c. 121, s. 3.) 


CASE NOTES 


Cited in In re Yelton, 223 N.C. 845, 28 S.E.2d 
567 (1944). 
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Chapter 129. 
Public Buildings and Grounds. 


Article 1. Article 4. 
General Services Division. Heritage Square and Commission. 
Sec. Sec. 
129-1 through 129-3. [Repealed.] 129-18 through 129-25. [Repealed.] 
129-4 through 129-9. [Transferred.] ; 
129-10, 129-11. [Repealed.] Article 5. 
Article 2. State Capital Planning Commission. 
Building Program. 129-26 through 129-30. [Expired.] 
129-12. [Transferred.] Article 6. 
Article 2A. North Carolina Capital Planning 
State Legislative Building. OILERS) iO 
129-12.1. Official name. 129-31 through 129-39. [Repealed.] 
Article 3. re en: 
State Legislative Building Commission. North Carolina Capital Building 
Authority. 
129-13 through 129-17. [Repealed.] 
129-40 through 129-49. [Repealed.] 
Article 3.1. Pree 
ti : 
Legislative Building Governing ee 
Commission. State Construction Finance Authority. 
129-17.1 through 129-17.5. [Repealed.] 129-50 through 129-70. [Repealed.| 
ARTICLE 1. 


General Services Division. 
§§ 129-1 through 129-3: Repealed by Session Laws 1971, c. 1097, s. 5. 
§ 129-4: Transferred to G.S. 143-340 by Session Laws 1971, c. 1097, s. 2. 
§ 129-5: Transferred to G.S. 143-341 by Session Laws 1971, c. 1097, s. 3. 


§§ 129-6 through 129-9: Transferred to G.S. 143-345.1 to 143-345.4 by 
Session Laws 1971, c. 1097, s. 4. 


§§ 129-10, 129-11: Repealed by Session Laws 1971, c. 1097, s. 5. 


ARTICLE 2. 
Building Program. 


§ 129-12: Transferred to G.S. 143-345.5 by Session Laws 1971, c. 1097, s. 4. 
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ARTICLE 2A. 
State Legislative Building. 


§ 129-12.1. Official name. 


The building constructed under the direction of the State Legislative 
Building Commission in Raleigh, and which is used to house the legislative 
branch of the State government is officially designated as the State Legislative 
Building, and all references in publications issued by the State of North 
Carolina or any agency, department or institution thereof shall refer to the 
building as the State Legislative Building. (1963, c. 8.) 


Editor’s Note. — Article 2.1 was renum-_ parts of sections having a number or letter 
bered as Article 2A pursuant to Session Laws designation that is incompatible with the Gen- 
1997-456, s. 27, which authorized the Revisor of | eral Assembly’s computer database. 

Statutes to renumber or reletter sections and 


ARTICLE 3. 


State Legislative Building Commission. 


§§ 129-13 through 129-17: Repealed by Session Laws 1973, c. 99, s. 3. 


Cross References. — For present provi- tions, personnel, moneys, etc., see G.S. 120- 
sions as to use and maintenance of the State 32.1. 
Legislative Building, and as to transfer of func- 


ARTICLE 3.1. 


Legislative Building Governing Commission. 


§§ 129-17.1 through 129-17.5: Repealed by Session Laws 1973, c. 99, 
s. 4. 


Cross References. — For present provi- tions, personnel, moneys, etc., see G.S. 120- 
sions as to use and maintenance of the State 32.1. 
Legislative Building, and as to transfer of func- 


ARTICLE 4. 


Heritage Square and Commission. 


§§ 129-18 through 129-25: Repealed by Session Laws 1965, c. 1002, s. 
J 
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ARTICLE 5. 


State Capital Planning Commission. 


§8§ 129-26 through 129-30: Expired. 


Editor’s Note. — These sections, which 
were enacted by Session Laws 1961, c. 361, 
expired by their own terms July 1, 1965. 


ARTICLE 6. 


North Carolina Capital Planning Commission. 


§§ 129-31 through 129-39: Repealed by Session Laws 1975, c. 879, s. 
14, 


Cross References. — For present provi- 
sions as to the North Carolina Capital Planning 
Commission, see G.S. 143B-373, 143B-374. 


ARTICLE 7. 
North Carolina Capital Building Authority. 


§§ 129-40 through 129-49: Repealed by Session Laws 1987, c. 71, s. 2. 


Cross References. — As to the State Build- 
ing Commission, see G.S. 143-135.25 et seq. 


ARTICLE 8. 


State Construction Finance Authority. 


§§ 129-50 through 129-70: Repealed by Session Laws 1975, c. 879, s. 
46. 


Cross References. — As to transfer of func- ity to the Department of Administration, see 
tions of the State Construction Finance Author- G.S. 143B-368. 
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Chapter 130. 
Public Health. 


§§ 130-1 through 130-285: Repealed. 


Cross References. — For the Midwifery 
Practice Act, see G.S. 90-178.1 et seq. For 
provisions relating to the public health, see now 
Chapter 130A. As to health care facilities and 
services, see now Chapter 131E. 

Editor’s Note. — Session Laws 1983, c. 775, 
s. 1, effective January 1, 1984, repealed G.S. 
130-3(a), 130-9(e), 130-9.5, 1380-9.7, 1380-170.1, 
130-170.2, 130-230, 130-232 to 130-235 and 
130-264 to 130-277. Session Laws 19838, c. 891, 
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s. 1, also effective January 1, 1984, repealed all 
of Chapter 130, except for those provisions 
repealed by c. 775, as listed above, and except 
for G.S. 130-166.21D, 130-187, and 130-203 to 
130-205. Session Laws 1985, c. 462, s. 13, 
effective June 24, 1985, repealed G.S. 130-187 
and 130-203 to 130-205. Session Laws 1989, c. 
168, s. 10, effective May 30, 1989, repealed G.S. 
130-166.21D. 
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Chapter 130A. 
Public Health. 


Article 1. 


Definitions, General Provisions and 
Remedies. 


Part 1. General Provisions. 


Sec. 

130A-1. Title. 

130A-1.1. Mission and essential services. 

130A-2. Definitions. 

130A-3. Appointment of the State Health Di- 
rector. 

130A-4. Administration. 

130A-4.1. State funds for maternal and child 
health care/nonsupplanting. 

130A-4.2. State funds for health promotion/ 
nonsupplanting. 

130A-5. Duties of the Secretary. 

130A-5.1. State health standards. 

130A-6. Delegation of authority. 

130A-7. Grants-in-aid. 

130A-8. Counties to recover indirect costs on 
certain federal public health or 
mental health grants. 

130A-9. Standards. 

130A-10. Advisory Committees. 

130A-11. Residencies in public health. 

130A-12. Confidentiality of records. 

130A-13. Application for eligibility for Depart- 
ment medical payment program 
constitutes assignment to the 
State of right to third party bene- 
fits. 

130A-14. Department may assist private non- 
profit foundations. 

130A-15, 130A-16. [Reserved.] 


Part 2. Remedies. 


130A-17. Right of entry. 

130A-18. Injunction. 

130A-19. Abatement of public health nuisance. 

130A-20. Abatement of an imminent hazard. 

130A-21. Embargo. 

130A-22. Administrative penalties. 

130A-23. Suspension and revocation of per- 
mits and program participation. 

130A-24. Appeals procedure. 

130A-25. Misdemeanor. 

130A-26. [Repealed.] 

130A-26.1. Criminal violation of Article 9. 

130A-26.2. Penalty for false reporting under 
Article 9. 

130A-26A. Violations of Article 4. 

130A-27. Recovery of money. 

130A-28. Forfeiture of gain. 


Article 1A. 


Commission for Health Services. 


Sec. 

130A-29. Commission for Health Services — 
Creation, powers and duties. 

130A-30. Commission for Health Services — 
Members; selection; quorum; com- 
pensation. 

130A-31. Commission for Health Services — 
Officers. 

130A-32. Commission for Health Services — 
Election meetings. 

130A-33. Commission for Health Services — 
Regular and special meetings. 

130A-33.1 through 130A-33.29. [Reserved.| 


Article 1B. 


Commissions and Councils. 


Part 1. Commission of Anatomy. 


130A-33.30. Commission of Anatomy — Cre- 
ation; powers and duties. 

130A-33.31. Commission of Anatomy — Mem- 
bers; selection; term; chairman; 
quorum; meetings. 

130A-33.32. Commission of Anatomy — Refer- 
ence to former Board of Anatomy 
in testamentary disposition. 

130A-33.33 through 130A-33.39. [Reserved.] 


Part 2. Governor’s Council on Physical 
Fitness and Health. 


130A-33.40. Governor’s Council on Physical 
Fitness and Health — Creation; 
powers; duties. 

130A-33.41. The Governor’s Council on Physi- 
cal Fitness and Health — Mem- 
bers; selection; quorum; compen- 
sation. 

130A-33.42. [Reserved.] 


Part 3. Minority Health Advisory Council. 


130A-33.43. Minority Health Advisory Coun- 
cil. 

130A-33.44. Minority Health Advisory Council 
— members; selection; quorum; 
compensation. 

130A-33.45 through 130A-33.49. [Reserved.] 


Part 4. Advisory Committee on Cancer 
Coordination and Control. 


130A-33.50. Advisory Committee on Cancer 
Coordination and Control estab- 
lished; membership, compensa- 
tion. 
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130A-33.51. Advisory Committee on Cancer 


Coordination and Control; respon- 
sibilities. 
Article 2. 


Local Administration. 


Part 1. Local Health Departments. 


130A-34. 


Provision of local public health ser- 
vices. 


130A-34.1. Accreditation of local health de- 


partments; board established. 


Sec. 


130A-45.11. Confidentiality of 


130A-45.12. 
130A-45.13. 


130A-46. 


130A-47. 
130A-48. 
130A-49. 
130A-50. 
130A-51. 


130A-52. 


competitive 
health care information. 
Personnel. 

Authority to contract directly with 
private providers to operate bill- 
ing system for county Medicaid 
claims. 

[Reserved.] 


Part 2. Sanitary Districts. 


Creation by Commission. 

Procedure for incorporating district. 

Declaration that district exists; sta- 
tus of industrial villages within 
boundaries of district. 

Election and terms of office of sani- 
tary district boards. 

City governing body acting as sani- 
tary district board. 

Special election if election not held in 
November of 1981. 


130A-52.1. Action if 1983 election not held. 


130A-53. 


Actions validated. 


130A-35. County board of health; appoint- 
ment; terms. 

130A-36. Creation of district health depart- 
ment. 

130A-37. District board of health. 

130A-38. Dissolution of a district health de- 
partment. 

130A-39. Powers and duties of a local board of 
health. 

130A-40. Appointment of local health director. 

130A-40.1. Pilot program for nurse as health 
director. 

130A-41. Powers and duties of local health 
director. 

130A-42. Personnel records of district health 
departments. 


Part 1A. Consolidated Human Services 
Agency. 


130A-43. Consolidated human services agency; 
board; director. 
130A-44. [Reserved.] 


Part 1B. Public Health Authorities 
Authorized. 


130A-45. Title and purpose. 

130A-45.01. Definitions. 

130A-45.02. Creation of a public health au- 
thority. 

Membership of the public health 
authority board. 

Dissolution of a public health au- 
thority. 

Powers and duties of authority 
board. 

Appointment of a public health au- 
thority director. 

Powers and duties of a _ public 
health authority director. 

Boundaries of the authority. 

Medical review committee. 
Confidentiality of patient informa- 
tion. 

Confidentiality of personnel infor- 
mation. 

130A-45.10. Confidentiality of credentialing 

information. 


130A-45.1. 
130A-45.2. 
130A-45.3. 
130A-45.4. 
130A-45.5. 
130A-45.6. 
130A-45.7. 
130A-45.8. 


130A-45.9. 


130A-54. Vacancy appointments to district 


130A-55. 


boards. 
Corporate powers. 


130A-55.1. [Repealed.] 


130A-56. 


130A-57. 
130A-58. 


130A-59. 
130A-60. 


130A-61. 
130A-62. 
130A-63. 


130A-64. 
130A-65. 


130A-66. 
130A-67. 
130A-68. 
130A-69. 
130A-70. 


Election of officers; board compensa- 
tion. 

Power to condemn property. 

Construction of systems by corpora- 
tions or individuals. 

Reports. 

Consideration of reports and adop- 
tion of a plan. 

Bonds and notes authorized. 

Annual budget; tax levy. 

Engineers to provide plans and su- 
pervise work; bids. 

Service charges and rates. 

Liens for sewer service charges in 
sanitary districts not operating 
water distribution system; collec- 
tion of charges; disconnection of 
sewer lines. 

Removal of member of board. 

Rights-of-way granted. 

Returns of elections. 

Procedure for extension of district. 

District and municipality extending 
boundaries and corporate limits 
simultaneously. 


130A-70.1. Satellite annexation in conjunction 


130A-71. 


130A-72. 


130A-73. 
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with municipal annexation in cer- 
tain sanitary districts. 

Procedure for withdrawing from dis- 
trict. 

Dissolution of certain sanitary dis- 
tricts. 

Dissolution of sanitary districts hav- 
ing no outstanding indebtedness 


Sec. 
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and located wholly within or cote- 
rminous with corporate limits of 
city or town. 


130A-73.1. Dissolution of sanitary districts 


130A-74. 
130A-75. 


130A-76. 
130A-77. 
130A-78. 
130A-79. 


130A-80. 


having no outstanding indebted- 
ness and located wholly within or 
coterminous with corporate limits 
of city or town. 

Validation of creation of districts. 

Validation of extension of boundaries 
of districts. 

Validation of dissolution of districts. 

Validation of bonds of districts. 

Tax levy for validated bonds. 

Validation of appointment or election 
of members of district boards. 

Merger of district with contiguous 
city or town; election. 


130A-80.1. Merger of district with coterminous 


city or town; election. 


130A-80.2. Merger of district with noncoter- 


minous city or town it is contained 
wholly within; election. 


130A-80.3. Merger of district with contiguous 


metropolitan water district. 


130A-81. Incorporation of municipality and si- 
multaneous dissolution of sani- 
tary district, with transfer of as- 
sets and liabilities from the 
district to the municipality. 

130A-82. Dissolution of sanitary districts; ref- 
erendum. 

130A-83. Merger of two contiguous sanitary 
districts. 

130A-84. Withdrawal of water. 

130A-85. Further dissolution procedures. 


130A-86, 130A-87. [Reserved.] 


Article 3. 


State Laboratory of Public Health. 


130A-88. Laboratory established. 
130A-89. [Reserved.] 
Article 4. 


Vital Statistics. 


Sec. 

130A-100. Register of deeds may perform no- 
tarial acts. 

130A-101. Birth registration. 

130A-102. Contents of birth certificate. 

130A-103. Registration of birth certificates 
more than five days and less than 
one year after birth. 

130A-104. Registration of birth one year or 
more after birth. 

130A-105. Validation of irregular registration 
of birth certificates. 

130A-106. Establishing fact of birth by persons 
without certificates. 

130A-107. Establishing facts relating to a 
birth of unknown parentage; cer- 
tificate of identification. 

130A-108. Certificate of identification for indi- 
vidual of foreign birth. 

130A-109. Birth certificate as evidence. 

130A-110. Registration of marriage certifi- 
cates. 

130A-111. Registration of divorces and annul- 
ments. 

130A-112. Notification of death. 

130A-113. Permits for burial-transit, authori- 
zation for cremation and disinter- 
ment-reinterment. 

130A-114. Fetal death registration. 

130A-115. Death registration. 

130A-116. Contents of death certificate. 

130A-117. Persons required to keep records 
and provide information. 

130A-118. Amendment of birth and death cer- 
tificates. 

130A-119. Clerk of Court to furnish State Reg- 
istrar with facts as to paternity of 
illegitimate children judicially de- 
termined. 

130A-120. Certification of birth dates fur- 


nished to veterans’ organizations. 


130A-121 through 130A-123. [Reserved.] 


Article 5. 


Maternal and Child Health and Women’s 


Health. 


130A-90. Vital statistics program. 

130A-91. State Registrar. 

130A-92. Duties of the State Registrar. 

130A-93. Access to vital records; copies. 

130A-93.1. Fees for vital records copies or 
search; automation fund. 


130A-94. 
130A-95. 
130A-96. 


130A-97. 
130A-98. 
130A-99. 


Local registrar. 

Control of local registrar. 

Appointment of deputy and sub-reg- 
istrars. 

Duties of local registrars. 

Pay of local registrars. 

Register of deeds to preserve copies 
of birth and death records. 


Part 1. In General. 


130A-124. Department to establish maternal 
and child health program. 

130A-125. Screening of newborns for metabolic 
and other hereditary and congen- 
ital disorders. 

130A-126. Rule-making authority for birth — 
three-year-old early intervention 
program. 


Part 2. Perinatal Health Care. 


130A-127. Department to establish program. 
130A-128. [Repealed.] 
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Part 3. Sickle Cell. 


Sec. 
130A-129. Department to establish program. 
130A-130. Duties of local health departments. 


Part 3A. Council on Sickle Cell Syndrome. 


130A-131. Council on Sickle Cell Syndrome; 
appointment; expenses; terms. 

130A-131.1. Council membership. 

130A-131.2. Council role. 

130A-131.3, 180A-131.4. [Reserved.] 


Part 4. Lead Poisoning in Children. 


130A-131.5. Commission to adopt rules. 

130A-131.6. [Reserved.] 

130A-131.7. Definitions. 

130A-131.8. Reports of blood levels in children. 

130A-131.9. Examination and testing. 

130A-131.9A. Investigation to identify lead 
poisoning hazards. 

130A-131.9B. Notification. 

130A-131.9C. Abatement and remediation. 

130A-131.9D. Effect of compliance with main- 
tenance standard. 

130A-131.9E. Certificate of evidence of compli- 
ance. 

130A-131.9F. Discrimination in financing. 

130A-131.9G. Resident responsibilities. 

130A-131.9H. Application fees for certificates 
of compliance. 


Part 5. Disposition of Remains of Terminated 
Pregnancies. 


130A-131.10. Manner of disposition of remains 
of pregnancies. 
130A-131.11 through 130A-131.14. [Reserved.] 


Part 6. Teen Pregnancy Prevention. 


130A-131.15. [Repealed.] 
130A-131.15A. Department to establish pro- 


gram. 
Part 7. Birth Defects. 


130A-131.16. Birth defects monitoring pro- 
gram established; definitions. 

130A-131.17. Confidentiality of information; 
research. 

130A-131.18 through 130A-131.24. [Reserved.] 


Part 8. Office of Women’s Health. 


130A-131.25. Office of Women’s Health estab- 
lished. 
130A-132. [Reserved.]| 


Article 6. 
Communicable Diseases. 
Part 1. In General. 


130A-133. [Repealed.] 
130A-134. Reportable diseases and conditions. 


Sec. 
130A-135. 
130A-136. 


Physicians to report. 
School principals and child care op- 
erators to report. 
Medical facilities may report. 
Operators of restaurants and other 
food or drink establishments to 
report. 
Persons in charge of laboratories to 
report. 
Local health directors to report. 
Form, content and timing of re- 
ports. 
130A-141.1. Temporary order to report. 
130A-142. Immunity of persons who report. 
130A-143. Confidentiality of records. 
130A-144. Investigation and control measures. 
130A-145. Quarantine and isolation authority. 
130A-146. Transportation of bodies of persons 
who have died of reportable dis- 
eases. 
130A-147. Rules of the Commission. 
130A-148. Laboratory tests for AIDS virus in- 
fection. 
130A-149. [Recodified.] 
130A-150, 130A-151. [Reserved.] 


130A-137. 
130A-138. 


130A-139. 


130A-140. 
130A-141. 


Part 2. Immunization. 


130A-152. Immunization required. 

130A-153. Obtaining immunization; reporting 
by local health departments; ac- 
cess to immunization information 
in patient records; immunization 
of minors. 

130A-154. Certificate of immunization. 

130A-155. Submission of certificate to child 
care facility, preschool and school 
authorities; record maintenance; 
reporting. 

130A-155.1. Submission of certificate to college 
or universities. 

130A-156. Medical exemption. 

130A-157. Religious exemption. 

130A-158. Restitution required when vaccine 
spoiled due to provider negligence. 


130A-159. [Reserved.] 


Part 3. Venereal Disease. 


130A-160 through 130A-166. [Repealed.] 
130A-167 through 130A-170. [Reserved.] 


Part 4. Inflammation of Eyes of Newborn. 


130A-171 through 130A-174. [Repealed.] 
130A-175, 130A-176. [Reserved.] 


Part 5. Tuberculosis. 


130A-177 through 130A-179. [Repealed.] 
130A-180 through 130A-188. [Reserved.] 


Part 6. Rabies. 


130A-184. Definitions. 
130A-185. Vaccination of all dogs and cats. 
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Sec. 

130A-186. Appointment and certification of 
certified rabies vaccinator. 

130A-187. County rabies vaccination clinics. 

130A-188. Fee for vaccination at county rabies 
vaccination clinics. 

130A-189. Rabies vaccination certificates. 

130A-190. Rabies vaccination tags. 

130A-191. Possession and distribution of ra- 
bies vaccine. 

130A-192. Dogs and cats not wearing required 
rabies vaccination tags. 

130A-193. Vaccination and confinement of 
dogs and cats brought into this 
State. 

130A-194. Quarantine of districts infected 
with rabies. 

130A-195. Destroying stray dogs and cats in 
quarantine districts. 

130A-196. Confinement of all biting dogs and 
cats; notice to local health direc- 
tor; reports by physicians; certain 
dogs exempt. 

130A-197. Infected dogs and cats to be de- 
stroyed; protection of vaccinated 
dogs and cats. 

130A-198. Confinement. 

130A-199. Rabid animals to be destroyed; 
heads to be sent to State Labora- 
tory of Public Health. 

130A-200. Confinement or leashing of vicious 
animals. 

130A-201. Rabies emergency. 


130A-202 through 130A-204. [Reserved.] 


Article 7. 


Chronic Disease. 


Part 1. Cancer. 


130A-205. Administration of program; rules. 

130A-206. Financial aid for diagnosis and 
treatment. 

130A-207. Cancer clinics. 

130A-208. Central cancer registry. 

130A-209. Incidence reporting of cancer; 
charge for collection if failure to 
report. 

130A-210. [Repealed.] 

130A-211. Immunity of persons who report 
cancer. 

130A-212. Confidentiality of records. 

130A-213. Cancer Committee of the North 
Carolina Medical Society. 

130A-214. Duties of Department. 

130A-215. Reports. 


Part 4. Arthritis. 


Sec. 
130A-222. Department to establish program. 


Part 5. Adult Health. 


130A-223. Department to establish program. 
130A-224 through 130A-226. [Reserved.] 


Article 8. 


Sanitation. 
Part 1. General. 


130A-227. Department to establish program; 
definitions. 


Part 2. Meat Markets. 
130A-228, 130A-229. [Repealed.| 


Part 3. Sanitation of Scallops, Shellfish and 
Crustacea. 


130A-230. Commission to adopt rules; enforce- 
ment of rules. 

130A-231. Agreements between the Division of 
Environmental Health and the Di- 
vision of Marine Fisheries. 

130A-232. [Reserved.] 


Part 3A. Monitor Water Quality of Coastal 
Fishing and Recreation Waters. 


130A-233. Definitions. 

130A-233.1. Monitoring program for State 
coastal fishing and recreation wa- 
ters; development and implemen- 
tation of program. 

Removal or destruction of warn- 
ing signs. 

130A-234. [Reserved.] 


130A-233.2. 


Part 4. Institutions and Schools. 


130A-235. Regulation of sanitation in institu- 
tions; setback requirements appli- 
cable to certain water supply 
wells. 

130A-236. Regulation of sanitation in schools. 

130A-237. Corrective action. 


Part 5. Migrant Housing. 
130A-238 through 130A-246. [Repealed.] 


Part 6. Regulation of Food and Lodging 


130A-216 through 130A-219. [Reserved.] 
Part 2. Chronic Renal Disease. 

130A-220. Department to establish program. 
Part 3. Glaucoma and Diabetes. 


130A-221. Department authorized to establish 
program. 


Facilities. 
130A-247. Definitions. 
130A-248. Regulation of food and lodging es- 
tablishments. 
130A-249. (Effective until January 1, 2007) 
Inspections; report and _ grade 
card. 


130A-249 
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. (Effective January 1, 2007) Inspec- 
tions; report and grade card. 


Sec. 
130A-250. 


130A-251. 
130A-252. 


130A-253. 


130A-254. 
130A-255. 


130A-256. 


130A-257. 
130A-258. 
130A-259, 


130A-261. 
130A-262. 
130A-263. 
130A-264. 
130A-265. 
130A-266. 
130A-267. 
130A-268. 
130A-269. 
130A-270. 
130A-271. 
130A-272. 


130A-273. 


130A-274. 
130A-275. 
130A-276. 
130A-277. 
130A-278. 


130A-279. 
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Exemptions. 
Part 7. Mass Gatherings. 


Legislative intent and purpose. 

Definition of mass gathering; appli- 
cability of Part. 

Permit required; information re- 
port; revocation of permit. 

Application for permit. 

Provisional permit; performance 
bond; liability insurance. 

Issuance of permit; revocation; for- 
feiture of bond; cancellation. 

Rules of the Commission. 

Local ordinances not abrogated. 

130A-260. [Reserved.] 


Part 8. Bedding. 


Definitions. 

Sanitizing. 

Manufacture regulated. 

Storage of used materials. 

Tagging requirements. 

Altering tags prohibited. 

Selling regulated. 

Registration numbers. 

Payment of fees; licenses. 

Bedding Law Account. 

Enforcement by the Department. 

Exemptions for blind persons and 
State institutions. 

Rules. 


Part 9. Milk Sanitation. 


Definitions. 

Commission to adopt rules. 

Permits required. 

Duties of the Department. 

Certain authorities of Department 
of Agriculture and Consumer Ser- 
vices not replaced. 

Sale or dispensing of milk. 


Part 10. Public Swimming Pools. 


130A-280. 
130A-281. 
130A-282. 


130A-283. 


Scope. 

Operation permit required. 

Commission to adopt rules; excep- 
tion. 


Part 11. Tattooing. 


Tattooing regulated. 


Part 12. Decontamination Standards for 


Methamphetamine Sites. 


Article 9. 
Solid Waste Management. 


Part 1. Definitions. 


Sec. 
130A-290. Definitions. 


Part 2. Solid and Hazardous Waste 
Management. 


130A-291. Division of Waste Management. 

130A-291.1. Septage management program; 

permit fees. 

130A-291.2. Temporary domestic wastewater 

holding tanks. 

130A-291.3. Septage operator training re- 

quired. 

130A-292. Conveyance of land used for com- 

mercial hazardous waste disposal 
facility to the State. 

130A-293. Local ordinances prohibiting haz- 

ardous waste facilities invalid; pe- 
tition to preempt local ordinance. 
130A-294. Solid waste management program. 
130A-294.1. Fees applicable to generators and 
transporters of hazardous waste, 
and to hazardous waste storage, 
treatment, and disposal facilities. 
130A-295. Additional requirements for haz- 
ardous waste facilities. 
130A-295.01. Additional requirement for com- 
mercial hazardous waste treat- 
ment facilities. 
130A-295.02. Resident inspectors required at 
commercial hazardous waste facil- 
ities; recovery of costs for same. 

130A-295.03. Additional requirement for haz- 
ardous waste disposal facilities; 
hazardous waste to be placed in 
containers. 

130A-295.1. (See Editor’s note) Limitations on 
permits for sanitary landfills. 

[Repealed.] 

Receipt and distribution of funds. 

Hazardous waste fund. 

Single agency designation. 

Effect on laws applicable to water 
pollution control. 

Recordation of permits for disposal 
of waste on land and Notice of 
Open Dump. 

130A-301.1. Land clearing and inert debris 

landfills with a disposal area of 
1/2 acre or less; recordation. 
130A-301.2. 130A-301.2. [Expired.] 

130A-302. Sludge deposits at sanitary land- 

fills. 


130A-296. 
130A-297. 
130A-298. 
130A-299. 
130A-300. 


130A-301. 


130A-284. Decontamination of property used 
for the manufacture of metham- 
phetamine. 

130A-285 through 130A-289. [Reserved.] 


130A-303. 
130A-304. 
130A-305. 
130A-306. 
130A-307. 
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Imminent hazard. 

Confidential information protected. 
Construction. 

Emergency Response Fund. 
[Reserved.] 


CH. 130A. PUBLIC HEALTH 


Sec. 

130A-308. Continuing releases at permitted 
facilities; notification of completed 
corrective action. 

130A-309. Corrective actions beyond facility 
boundary. 


Part 2A. Nonhazardous Solid Waste 
Management. 


Title. 
Applicability. 
Findings, purposes. 
State solid waste management 
policy and goals. 
130A-309.05. Regulated wastes; certain exclu- 
sions. 
130A-309.06. Additional powers and duties of 
the Department. 
130A-309.07. State solid waste management 
plan. 
130A-309.08. Determination of cost for solid 
waste management; local solid 
waste management fees. 
130A-309.09. [Repealed.] 
130A-309.09A. Local government solid waste 
responsibilities. 
130A-309.09B. Local government waste reduc- 
tion programs. 
130A-309.09C. Additional powers of local gov- 
ernments; construction of this 
Part; effect of noncompliance. 
130A-309.09D. Responsibilities of generators 
of municipal solid waste owners 
and operators of privately owned 
solid waste management facilities 
and collectors of municipal solid 
waste. 
130A-309.10. Prohibited acts relating to pack- 
aging; coded labeling of plastic 
containers required; disposal of 
certain solid wastes in landfills or 
by incineration prohibited. 
130A-309.11. Compost standards and applica- 
tions. 
130A-309.12. Solid Waste Management Trust 
Fund. 
130A-309.13. [Reserved.] 
130A-309.14. Duties of State agencies. 
130A-309.14A. Reports by certain State-as- 
sisted entities. 
130A-309.15. Prohibited acts regarding used 
oil. 
130A-309.16. Public education program re- 
garding used oil collection and re- 
cycling. 
130A-309.17. Registration of persons trans- 
porting, collecting, or recycling 
used oil; fees; reports and records. 
130A-309.18. Regulation of used oil as hazard- 
ous waste. 
130A-309.19. Coordination with other State 
agencies. 


130A-309.01. 
130A-309.02. 
130A-309.03. 
130A-309.04. 


Sec. 

130A-309.20. Public used oil collection centers. 

130A-309.21. Incentives program. 

130A-309.22. Grants to local governments. 

130A-309.23. Certification of used oil trans- 
porters. 

130A-309.24. Permits for used oil recycling fa- 
cilities. 

130A-309.25. Training of operators of solid 
waste management facilities. 

130A-309.26. Regulation of medical waste. 

130A-309.27. Landfill escrow account. 

130A-309.28. University research. 

130A-309.29. Adoption of rules. 

130A-309.30 through 130A-309.50. [Reserved.] 


Part 2B. Scrap Tire Disposal Act. 


130A-309.51. Title. 

130A-309.52. Findings; purpose. 
130A-309.53. Definitions. 

130A-309.54. Use of scrap tire tax proceeds. 
130A-309.55, 130A-309.56. [Repealed.| 
130A-309.57. Scrap tire disposal program. 
130A-309.58. Disposal of scrap tires. 
130A-309.59. Registration of tire haulers. 
130A-309.60. Nuisance tire collection sites. 
130A-309.61. Effect on local ordinances. 
130A-309.62. Fines and penalties. 
130A-309.63. Scrap Tire Disposal Account. 
130A-309.64 through 130A-309.69. [Reserved.] 


Part 2C. Lead-Acid Batteries. 


130A-309.70. Landfilling and incineration of 
lead-acid batteries prohibited; de- 
livery for recycling. 

130A-309.71. Retailers required to accept lead- 
acid batteries for recycling; post- 
ing of notice required. 

130A-309.72. Wholesalers required to accept 
lead-acid batteries. 

130A-309.73. Inspections of battery retailers 
authorized; construction of this 
Par. 

130A-309.74 through 130A-309.79. [Reserved.] 


Part 2D. Management of Discarded White 
Goods. 


130A-309.80. Findings and purpose. 

130A-309.81. Management of discarded white 
goods; disposal fee prohibited. 

130A-309.82. Use of disposal tax proceeds by 
counties. 

130A-309.83. White Goods Management Ac- 
count. 

130A-309.84. Civil penalties for improper dis- 
posal. 

130A-309.85. Reporting on the management of 
white goods. 

130A-309.86. Effect on local ordinances. 

130A-309.87. Eligibility for disposal tax pro- 
ceeds. 


295 


CH. 130A. PUBLIC HEALTH 


Part 3. Inactive Hazardous Sites. 


Sec. 

130A-310. Definitions. 

130A-310.1. Identification, inventory, and 
monitoring of inactive hazardous 
substance or waste disposal sites; 
duty of owners, operators, and re- 
sponsible parties to provide infor- 
mation and access; remedies. 

130A-310.2. Inactive Hazardous Waste Sites 
Priority List. 

130A-310.3. Remedial action programs for in- 
active hazardous substance or 
waste disposal sites. 

130A-310.4. Public participation in the devel- 
opment of the remedial action 
plan. 

130A-310.5. Authority of the Secretary with 
respect to sites which pose an im- 
minent hazard. 

130A-310.6. State action upon default of re- 
sponsible parties or when no re- 
sponsible party can be located. 

130A-310.7. Action for reimbursement; liabil- 
ity of responsible parties; notifica- 
tion of completed remedial action. 

130A-310.8. Recordation of inactive hazardous 
substance or waste disposal sites. 

130A-310.9. Voluntary remedial actions; max- 
imum financial responsibility; 
agreements; implementation and 
oversight by private engineering 
and consulting firms. 

130A-310.10. Annual reports. 

130A-310.11. Inactive Hazardous 
Cleanup Fund created. 

130A-310.12. Administrative procedure; adop- 
tion of rules. 

130A-310.13. Short title. 

130A-310.14 through 130A-310.19. [Reserved.] 


Sites 


Part 4. Superfund Program. 


130A-310.20. Definitions. 

130A-310.21. Administration of the Superfund 
program. 

130A-310.22. Contracts authorized. 

130A-310.23. Filing notices of CERCLA/SARA 
(Superfund) liens. 

130A-310.24 through 130A-310.29. [Reserved]. 


Part 5. Brownfields Property Reuse Act. 


130A-310.30. 
130A-310.31. 
130A-310.32. 
130A-310.33. 
130A-310.34. 


Short title. 
Definitions. 
Brownfields agreement. 
Liability protection. 
Publ notice and community in- 
volvement. 
130A-310.35. Notice of Brownfields Property; 
land-use restrictions in deed. 
130A-310.36. Appeals. 
130A-310.37. Construction of Part. 


Sec. 

130A-310.38. Brownfields Property Reuse Act 
Implementation Account. 

130A-310.39. Fees. 

130A-310.40. Legislative reports. 

130A-310.41 through 130A-310.49. [Reserved.] 


Part 6. Mercury Switch Removal. 


130A-310.50. (For expiration date — see note) 
Definitions. 

130A-310.51. (For expiration date — see note) 
Purpose. 

130A-310.52. (For expiration date — see note) 
Mercury minimization plan. 

130A-310.53. (For expiration date — see note) 
Removal of mercury switches from 
end-of-life vehicles. 

130A-310.54. (For expiration date — see note) 
Funds to implement plan. 

130A-310.55. (For expiration date — see note) 
Violations of Article; enforcement. 

130A-310.56. (For expiration date — see note) 
Evaluation of vehicle design 
changes that affect mercury 
recyclability; reporting require- 
ments. 

130A-310.57. (For expiration date — see note) 
Report on plan. 

130A-310.58. (For expiration date — see note) 
Adoption of rules; administrative 
procedure. 


Article 10. 
North Carolina Drinking Water Act. 


130A-311. Short title. 

130A-312. Purpose. 

130A-313. Definitions. 

130A-314. Scope of the Article. 

130A-315. Drinking water rules. 

130A-316. Department to examine waters. 

130A-317. Department to provide advice; sub- 
mission and approval of public 
water system plans. 

130A-318. Disinfection of public water sys- 
tems. 

130A-319. Condemnation of lands for public 
water systems. 

130A-320. Sanitation of watersheds; rules; in- 
spections. 

130A-321. Variances and exemptions; consid- 
erations; duration; condition; no- 
tice and hearing. 

130A-322. Imminent hazard; power of the Sec- 
retary. 

130A-323. Emergency plan for drinking water; 
emergency circumstances defined. 

130A-324. Notice of noncompliance; failure to 
perform monitoring; variances 
and exemptions. 

130A-325. Prohibited acts. 

130A-326. Powers of the Secretary. 
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130A-327. 
130A-328. 
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Construction. 
Community water system operating 
permit and permit fee. 


130A-329 through 130A-332. [Reserved.] 


130A-333. 
130A-334. 
130A-335. 


Article 11. 
Wastewater Systems. 


Purpose. 

Definitions. 

Wastewater collection, 
and disposal; rules. 


treatment 


130A-335.1. Effluent filters and access devices 


130A-336 


130A-337. 
130A-338. 
130A-339. 


130A-340. 
130A-341. 


for certain septic tank systems. 

Improvement permit and authori- 
zation for wastewater system con- 
struction required. 

Inspection; operation permit re- 
quired. 

Authorization for wastewater sys- 
tem construction required before 
other permits to be issued. 

Limitation on electrical service. 

Review procedures and appeals. 

Consideration of a site with existing 


Sec. 

130A-358. Dissolution of certain mosquito con- 
trol districts. 

130A-359, 130A-360. [Reserved.] 


Article 13. 


Nutrition. 


130A-361. Department to establish nutrition 
program. 
130A-362 through 130A-365. [Reserved.] 


Article 14. 
Dental Health. 
130A-366. Department to establish dental 
health program. 
130A-367. Dental providers for problem access 
areas. 


130A-368 through 130A-370. [Reserved.] 
Article 15. 
State Center for Health Statistics. 


130A-371. State Center for Health Statistics 
established. 
130A-372. Definitions. 


fill 
Residential wastewater treatment 
systems. 
Approval of on-site 
wastewater systems. 
Transfer of ownership of provi- 
sionally approved septic tanks 
and innovative septic tank sys- 
tems to joint agency in certain 
counties; inspection fees in those 
counties. 
130A-344. [Repealed.| 
130A-345. [Reserved.] 


130A-342. 


130A-343. subsurface 


130A-343.1. 


Article 12. 


Mosquito and Vector Control. 
Part 1. Mosquito and Vector Control Program. 


130A-346. Mosquito and vector control pro- 
gram; definition. 

130A-347. Mosquito control funds. 

130A-348. Control of impounded water. 

130A-349. Control of outbreaks. 

130A-350, 130A-351. [Reserved.] 


Part 2. Mosquito Control Districts. 


130A-352. Creation and purpose of mosquito 
control districts. 

130A-353. Nature of district; procedure for 
forming districts. 

130A-354. Governing bodies for mosquito con- 
trol districts. 

130A-355. Corporate powers. 

130A-356. Adoption of plan of operation. 

130A-357. Bond issues. 


130A-373. 
130A-374. 


Authority and duties. 
Security of health data. 


130A-375, 130A-376. [Reserved.| 


Article 16. 


Postmortem Investigation and 


Disposition. 


Part 1. Postmortem Medicolegal 
Examinations and Services. 


130A-377. 
130A-378. 
130A-379. 
130A-380. 


130A-381. 
130A-382. 


130A-383. 
130A-384. 
130A-385. 
130A-386. 


130A-387. 
130A-388. 


130A-389. 


Establishment and maintenance of 
central and district offices. 

Qualifications and appointment of 
the Chief Medical Examiner. 

Duties of the Chief Medical Exam- 
iner. 

The Chief Medical Examiner’s staff. 

Additional services and facilities. 

County medical examiners; ap- 
pointment; term of office; vacan- 
cles. 

Medical examiner jurisdiction. 

Notification concerning out-of-state 
body. 

Duties of medical examiner upon 
receipt of notice; reports; copies. 

Subpoena authority. 

Fees. 

Medical examiner’s permission nec- 
essary before embalming, burial 
and cremation. 

Autopsies. 


130A-389.1. Photographs and video or audio 


130A-390. 
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recordings made pursuant to au- 
topsy. 
Exhumations. 


Sec. 

130A-391. 
130A-392. 
130A-393. 
130A-394. 
130A-395. 


130A-396, 


130A-398. 


130A-399. 


130A-400. 


130A-401. 
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Corneal tissue removal. 

Reports and records as evidence. 

Rules. 

Coroner to hold inquests. 

Handling and transportation of bod- 
ies, 

130A-397. [Reserved.] 


Part 2. Autopsies. 


Limitation on right to perform au- 
topsy. 

Postmortem examination of in- 
mates of certain public institu- 
tions. 

Written consent for postmortem ex- 
aminations required. 

Postmortem examinations in cer- 
tain medical schools. 


Part 3. Uniform Anatomical Gift Act. 


130A-402. 
130A-403. 
130A-404. 
130A-405. 
130A-406. 
130A-407. 
130A-408. 


130A-409. 
130A-410. 


130A-411. 


130A-412. 


Short title. 

Definitions. 

Persons who may make an anatom- 
ical gift. 

Persons who may become donees; 
purposes for which anatomical 
gifts may be made. 

Manner of making anatomical gifts. 

Delivery of document of gift. 

Amendment or revocation of the 
gift. 

Rights and duties at death. 

Use of tissue declared a service; 
standard of care; burden of proof. 

Giving of blood by persons 17 years 
of age or more. 

Uniformity of interpretation. 


130A-412.1. Duty of hospitals to establish or- 


gan procurement protocols. 


130A-412.2. Duty of designated organ procure- 


ment organizations and tissue 
banks. 


Part 4. Human Tissue Donation Program. 


130A-413. 


130A-414. 


Coordinated human tissue donation 
program; legislative findings and 
purpose; program established. 

[Repealed.] 


Part 5. Disposition of Unclaimed Bodies. 


130A-415. 


130A-416. 


Unclaimed bodies; bodies claimed 
by the Lifeguardianship Council 
of the Association for Retarded 
Citizens of North Carolina; dispo- 
sition. 

Commission of Anatomy rules. 


Sec. 


130A-419. 


[Reserved.| 


Part 7. Disposition of Body or Body Parts. 
130A-420. Authority to dispose of body or body 


130A-421. 


parts. 
[Reserved.] 


Article 17. 


Childhood Vaccine-Related Injury 


130A-424. 


130A-425. 
130A-426. 
130A-427. 
130A-428. 
130A-429. 
130A-430. 
130A-431. 


130A-432. 
130A-433. 


130A-434. 


Compensation Program. 


130A-422. 
130A-423. 


Definitions. 

North Carolina Childhood Vaccine- 
Related Injury Compensation Pro- 
gram; exclusive remedy; relation- 
ship to federal law; subrogation. 

Industrial Commission authorized 
to hear and determine claims; 
damages. 

Filing of claims. 

Determination of claims. 

Commission awards for vaccine-re- 
lated injuries; duties of Secretary. 

Notice of determination of claim; 
appeal to full commission. 

Limitation on claims. 

Right of State to bring action 
against health care provider and 
manufacturer. 

Certain vaccine diversions made 
felony. 

Scope. 

Contracts for purchase of vaccines; 
distribution; fee; rules. 

Child Vaccine Injury Compensation 
Fund established; payments from 
Fund; transfer of appropriations 
and receipts. 


130A-435 through 130A-439. [Reserved.] 


Article 18. 


Health Assessments for Kindergarten 
Children in the Public Schools. 


130A-440. 
130A-440.1. (Effective 


130A-441. 
130A-442. 
130A-443. 


Health assessment required. 

beginning with the 
2006-2007 school year) Compre- 
hensive eye examination required. 

Reporting. 

Religious exemption. 

Rules. 


Article 19. 


Part 6. Final Disposition or Transportation of 
Deceased Migrant Agricultural Workers and 
Their Dependents. 


130A-417. Definitions. 
130A-418. Deceased migrant agricultural 
workers and their dependents. 


Asbestos Hazard Management. 


130A-444. Definitions. 

130A-445. Management of asbestos containing 
material in schools. 

130A-446. Asbestos exposure 
public areas. 

130A-447. Accreditation of persons performing 


standard for 
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Sec. 
asbestos management and ap- 
proval of training courses. 

130A-448. Asbestos management accredita- 
tion fees and course approval fees. 

130A-449. Asbestos containing material re- 
moval permits. 

130A-450. Asbestos containing material re- 
moval permit fees. 

130A-451. Commission to adopt rules. 

130A-452. Local air pollution control pro- 
grams. 

130A-453. [Reserved.] 

Article 19A. 
Lead-Based Paint Hazard Management 
Program. 


130A-453.01. Definitions. 

130A-453.02. Purpose of Article. 

130A-453.03. Certification of individuals who 
perform inspections, risk assess- 
ments, or abatements. 

130A-453.04. Certification and other require- 
ments of firms that perform in- 
spections, risk assessments, or 
abatements. 

130A-453.05. Qualifications for certification of 
individuals and firms. 

130A-453.06. Renewal of certification. 

130A-453.07. Accreditation of training courses 
and training providers. 

130A-453.08. Certification and accreditation 
fee schedule. 

130A-453.09. Abatement permits. 

130A-453.10. Standards to ensure elimination 
of hazards; consumer information. 

130A-453.11. Commission to adopt rules. 

130A-454. [Reserved.] 


Article 20. 
Occupational Health. 


130A-455. Reportable diseases, illnesses, and 
injuries. 


Sec. 

130A-456. 
130A-457. 
130A-458. 


130A-459. 
130A-460. 
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Physicians to report. 

Medical facilities to report. 

Persons in charge of laboratories to 
report. 

Immunity of persons who report. 

Report to Department of Labor. 


130A-461 through 130A-464. [Reserved.] 


Article 21. 


Advance Health Care Directive Registry. 


130A-465. 
130A-466. 
130A-467. 
130A-468. 
130A-469. 
130A-470. 


130A-471. 


Advance Health Care Directive 
Registry establishment. 

Filing requirements. 

Validity of unregistered documents. 

Filing of documents with the regis- 
try. 

Disclosure of information contained 
in the registry. 

Fees for using the registry; other 
funds for the registry. 

Limitation of liability. 


130A-472 through 130A-474. [Reserved.] 


Article 22. 


A Terrorist Incident Using Nuclear, 
Biological, or Chemical Agents. 


130A-475. 
130A-476. 
130A-477. 
130A-478. 
130A-479. 


130A-480. 


Suspected terrorist attack. 

Access to health information. 

Abatement of public health threat. 

Tort liability. 

Biological agents registry; rules; 
penalties. 

Emergency department data report- 
ing. 


130A-481 through 130A-484. [Reserved.] 


130A-485. 


Vaccination program established; 
definitions. 


130A-486 through 130A-490. [Reserved.] 


ARTICLE 1. 


Definitions, General Provisions and Remedies. 


Part 1. General Provisions. 


§ 130A-1. Title. 


This Chapter shall be known as the Public Health Law of North Carolina. 


(E083) ¢)'891;.s. 2.) 


Editor’s Note. — Session Laws 19838, c. 891 
repealed most of Chapter 130, and enacted in 
its place a new Chapter 130A. Session Laws 
1983, c. 775 repealed most of those sections of 
Chapter 130 not repealed by c. 891. Where 


appropriate, the historical citations to the re- 
pealed sections have been added to correspond- 
ing sections in new Chapter 130A. 

Session Laws 2004-124, s. 10.1, provides: 
“The Department of Health and Human Ser- 
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vices shall centralize all activities throughout 
the Department relating to the coordination 
and processing of criminal record checks re- 
quired by law. The centralization shall include 
the transfer of positions, corresponding State 
appropriations, federal funds, and other funds. 
The Department shall implement the central- 
ization beginning January 1, 2005, and shall 
report on the details of the centralization and 
implementation to the Senate Appropriations 
Committee on Health and Human Services, the 
House of Representatives Appropriations Sub- 
committee on Health and Human Services, and 
the Fiscal Research Division not later than 
January 1, 2005.” 

Session Laws 2004-124, ss. 10.2C(a)-(d), pro- 
vides: “(a) Based upon information gathered by 
the Department of Health and Human Services 
in conducting the recently completed depart- 
ment-wide examination and analysis of the 
Department’s information technology infra- 
structure, including IT expenditures and man- 
agement structure, the Department shall com- 
plete planning and begin implementation of 
those plans to consolidate management of all IT 
operations, services, and functions that are 
common to and necessary in all divisions, of- 
fices, and programs of the Department. 

“(b) The consolidation and implementation 
should place emphasis on improving successful 
and timely implementation of IT projects and 
ongoing maintenance within the Department 
while eliminating duplication of efforts and 
equipment, controlling the use of personal ser- 
vice contracts, establishing continuity in pro- 
cess and systems development, strengthening 
systems security, coordinating and overseeing 
all IT efforts within the Department, and iden- 
tifying other efficiencies. The plan for consoli- 
dation of these IT functions shall be imple- 
mented in a manner that will allow for the 
maintenance of a complete accounting of IT 
efforts within the Department and the costs 
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related to those efforts, including identification 
of funding needs. The plan should set forth the 
management and operational structure of the 
consolidated IT function, including how the 
structure will enhance IT operations and effi- 
ciency within the Department. 

“(c) The Department shall restrictthe future 
creation or filling of any IT-related position 
within any departmental division, office, or 
program when the function of the position is 
determined under the consolidation plan to be 
properly placed or managed within the consol- 
idated IT function. 

“(d) The consolidation plan, including time 
lines for implementation, shall be submitted to 
the Senate Appropriations Committee on 
Health and Human Services, the House of 
Representatives Appropriations Subcommittee 
on Health and Human Services, and the Fiscal 
Research Division upon completion, but not 
later than October 1, 2004. The Department 
shall provide a report on the progress of imple- 
mentation of the consolidation plan to the Sen- 
ate Appropriations Committee on Health and 
Human Services, the House of Representatives 
Appropriations Subcommittee on Health and 
Human Services, and the Fiscal Research Divi- 
sion on or before March 1, 2005.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Legal Periodicals. — For legislative survey 
on medicine, see 22 Campbell L. Rev. 253 
(2000). 


§ 130A-1.1. Mission and essential services. 


(a) The General Assembly recognizes that unified purpose and direction of 
the public health system is necessary to ensure that all citizens in the State 
have equal access to essential public health services. The General Assembly 
declares that the mission of the public health system is to promote and 
contribute to the highest level of health possible for the people of North 


Carolina by: 
(1) 
(2) 
(3) 
(4) 
(5) 
(6) 


Promoting healthy lifestyles; 


Preventing health risks and disease; 
Identifying and reducing health risks in the community; 
Detecting, investigating, and preventing the spread of disease; 


Promoting a safe and healthful environment; 
Promoting the availability and accessibility of quality health care 


services through the private sector; and 


(7) 


Providing quality health care services when not otherwise available. 
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(b) As used in this section, the term “essential public health services” means 
those services that the State shall ensure because they are essential to 
promoting and contributing to the highest level of health possible for the 
citizens of North Carolina. The Departments of Environment and Natural 
Resources and Health and Human Services shall attempt to ensure within the 
resources available to them that the following essential public health services 
are available and accessible to all citizens of the State, and shall account for 
the financing of these services: 

(1) Health Support: 
a. Assessment of health status, health needs, and environmental 
risks to health; 
b. Patient and community education; 
c. Public health laboratory; 
d. Registration of vital events; 
(2) Environmental Health: 
a. Lodging and institutional sanitation; 
b. On-site domestic sewage disposal; 
c. Water and food safety and sanitation; and 
(3) Personal Health: 
a. Child health; 
. Chronic disease control; 
Communicable disease control; 
. Dental public health; 
. Family planning; 
Health promotion and risk reduction; 
. Maternal health. 

The Commission for Health Services shall determine specific services to be 
provided under each of the essential public health services categories listed 
above. 

(c) The General Assembly recognizes that there are health-related services 
currently provided by State and local government and the private sector that 
are important to maintaining a healthy social and ecological environment but 
that are not included on the list of essential public health services required 
under this section. Omission of these services from the list of essential public 
health services shall not be construed as an intent to prohibit or decrease their 
availability. Rather, such omission means only that the omitted services may 
be more appropriately assured by government agencies or private entities 
other than the public health system. 

(d) The list of essential public health services required by this section shall 
not be construed to limit or restrict the powers and duties of the Commission 
for Health Services or the Departments of Environment and Natural Re- 
sources and Health and Human Services as otherwise conferred by State law. 
Meco o. sl: 1997-4435''s, 11A.54.) 


Mmroaace 


Cross References. — As to the Hospital 
Authorities Act, see G.S. 131E-15. 

Editor’s Note. — Session Laws 1997-502, s. 
12, provides any county which, on or prior to 
July 1, 1997, established a hospital authority 
board composed of no more than seven mem- 
bers under the provisions of Part B of Article 2 
of Chapter 131E of the General Statutes may, 
by resolution adopted by its board of county 


commissioners and with the approval of the 
State Health Director, assign that authority 
board the power, duties, and responsibilities to 
provide public health services as outlined in 
G.S. 130A-1.1. Thereafter, such authority board 
shall act as the local board of health for the 
county together with such additional powers, 
duties, and authority assigned to it by the 
board of county commissioners. 
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§ 180A-2. Definitions. 


The following definitions shall apply throughout this Chapter unless other- 
wise specified: 

(1) “Accreditation board” or “Board” means the Local Health Department 
Accreditation Board. 

(la) “Commission” means the Commission for Health Services. 

(1b) “Communicable condition” means the state of being infected with a 
communicable agent but without symptoms. 

(1c) “Communicable disease” means an illness due to an infectious agent 
or its toxic products which is transmitted directly or indirectly to a 
person from an infected person or animal through the agency of an 
intermediate animal, host, or vector, or through the inanimate envi- 
ronment. 

(2) “Department” means the Department of Health and Human Services. 

(3) “Imminent hazard” means a situation that is lkely to cause an 
immediate threat to human life, an immediate threat of serious 
physical injury, an immediate threat of serious adverse health effects, 
or a serious risk of irreparable damage to the environment if no 
immediate action is taken. 

(3a) “Isolation authority” means the authority to issue an order to limit 
the freedom of movement or action of persons or animals that are 
infected or reasonably suspected to be infected with a communicable 
disease or communicable condition for the period of communicability 
to prevent the direct or indirect conveyance of the infectious agent 
from the person or animal to other persons or animals who are 
susceptible or who may spread the agent to others. 

(4) “Local board of health” means a district board of health or a public 
health authority board or a county board of health. 

(5) “Local health department” means a district health department or a 
public health authority or a county health department. 

(6) “Local health director” means the administrative head of a local health 
department appointed pursuant to this Chapter. 

(6a) “Outbreak” means an occurrence of a case or cases of a disease in a 
locale in excess of the usual number of cases of the disease. 

(7) “Person” means an individual, corporation, company, association, 
partnership, unit of local government or other legal entity. 

(7a) “Quarantine authority” means the authority to issue an order to limit 
the freedom of movement or action of persons or animals which have 
been exposed to or are reasonably suspected of having been exposed to 
a communicable disease or communicable condition for a period of 
time as may be necessary to prevent the spread of that disease. 
Quarantine authority also means the authority to issue an order to 
limit access by any person or animal to an area or facility that may be 
contaminated with an infectious agent. The term also means the 
authority to issue an order to limit the freedom of movement or action 
of persons who have not received immunizations against a communi- 
cable disease when the State Health Director or a local health director 
determines that the immunizations are required to control an out- 
break of that disease. 

(8) “Secretary” means the Secretary of Health and Human Services. 

(9) “Unit of local government” means a county, city, consolidated city- 
county, sanitary district or other local political subdivision, authority 
or agency of local government. 

(10) “Vital records” means birth, death, fetal death, marriage, annulment 
and divorce records registered under the provisions of Article 4 of this 
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Chapter. (1957, ¢* 13857, s. 1; 1963; c)492, ss. 5, 6; 1967; c: 343; s. 2+ -c. 
oneal Tors (Omen OnlO (a eCero les Ma oole cela mesh nc 
340, ss. 1-4; 1983, c. 891, s. 2; 1989, c. 727, s. 141; 1989 (Reg. Sess., 
HOOD coor OOS tee 196 bye 991" eyes syd 99 7-4 een LAL: 
1997-502, s. 2(a), (b); 2002-179, s. 4; 2004-80, s. 1; 2005-369, s. 1(a).) 


Local Modification to Former § 130-3. — 
Cumberland: 1965, c. 1152, s. 1. 

Cross References. — As to provisions for 
regional solid waste management authorities, 
see Article 22 of Chapter 153A, G.S. 153A-421 
et seq. 

Effect of Amendments. — Session Laws 
2004-80, s. 1, effective July 8, 2004, substituted 
“persons or animals that are infected or reason- 
ably suspected to be infected” for “a person or 
animal” in subdivision (8a). 


Session Laws 2005-369, s. 1, effective Octo- 
ber 1, 2005, added the definition of “Accredita- 
tion board.” 

Legal Periodicals. — For note that ad- 
dresses the effect of United States Supreme 
Court decision on sodomy laws and the manner 
in which society may shape its characterization 
of Acquired Immune Deficiency Syndrome 
(AIDS) and homosexuality, see 66 N.C.L. Rev. 
226 (1987). 


CASE NOTES 


Cited in In re Environmental Mgt. Comm’n, 
80 N.C. App. 1, 341 S.E.2d 588 (1986). 


§ 1380A-3. Appointment of the State Health Director. 


The Secretary shall appoint the State Health Director. The State Health 
Director shall be a physician licensed to practice medicine in this State. The 
State Health Director shall perform duties and exercise authority assigned by 
the Secretary. (19838, c. 891, s. 2.) 


§ 1380A-4. Administration. 


(a) Except as provided in subsection (c) of this section, the Secretary shall 
administer and enforce the provisions of this Chapter and the rules of the 
Commission. A local health director shall administer the programs of the local 
health department and enforce the rules of the local board of health. 

(b) When requested by the Secretary, a local health department shall 
enforce the rules of the Commission under the supervision of the Department. 
The local health department shall utilize local staff authorized by the Depart- 
ment to enforce the specific rules. 

(c) The Secretary of Environment and Natural Resources shall administer 
and enforce the provisions of Articles 8, 9, 10, 11, and 12 of this Chapter and 
the rules of the Commission. 

(d) When requested by the Secretary of Environment and Natural Re- 
sources, a local health department shall enforce the rules of the Commission 
under the supervision of the Department of Environment and Natural Re- 
sources. The local health department shall utilize local staff authorized by the 
Department of Environment and Natural Resources to enforce the specific 
rules. (1983, c. 891, s. 2; 1995, c. 123, s. 2; 1997-443, s. 114.56; 2001-474, s. 18.) 


CASE NOTES 


Subject Matter Jurisdiction. — Trial 
court was without subject matter jurisdiction to 
enter findings or conclusions regarding an ani- 
mal rights organization’s claim against a pri- 
vate agency for alleged violations by the agency 
of G.S. 130A-192, as enforcement of the statute 


was proper against the local board of health in 
the Office of Administrative Hearings under 
G.S. 130A-4(a) and G.S. 130A-24. Justice for 
Animals, Inc. v. Lenoir County SPCA, Inc., 168 
N.C. App. 298, 607 S.E.2d 317, 2005 N.C. App. 
LEXIS 254 (2005). 
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Applied in Gray v. Laws, 51 F.3d 426 (4th Sons v. Transylvania County, 852 F. Supp. 442 
Cir. (1995). (W.D.N.C. 1993), aff’d, 36 F.3d 1092 (4th Cir. 
Cited in Edwards v. Johnston County Health 1994). 
Dep't, 885 F.2d 1215 (4th Cir. 1989); Houck & 


§ 130A-4.1. State funds for maternal and child health care/ 
nonsupplanting. 


(a) The Department shall ensure that local health departments do not 
reduce county appropriations for maternal and child health services provided 
by the local health departments because they have received State appropria- 
tions for this purpose. 

(b) All income earned by local health departments for maternal and child 
health programs supported in whole or in part from State or federal funds, 
received from the Department, shall be budgeted and expended by local health 
departments to further the objectives of the program that generated the 
income. (1991, c. 689, s. 170; 1997-443, s. 11A.57.) 


CASE NOTES 


Applied in Gray v. Laws, 51 F.3d 426 (4th 
Cir. 1995). 


§ 130A-4.2. State funds for health promotion/nonsup- 
planting. 


The Department shall ensure that local health departments do not reduce 
county appropriations for health promotion services provided by the local 
health departments because they have received State appropriations for this 
purpose. (1991, c. 689, s. 171; 1997-4438, s. 11A.58.) 


CASE NOTES 


Applied in Gray v. Laws, 51 F.3d 426 (4th 
Cir. 1995). 


§ 1380A-5. Duties of the Secretary. 


The Secretary shall have the authority: 

(1) To enforce the State health laws and the rules of the Commission; 

(2) To investigate the causes of epidemics and of infectious, communicable 
and other diseases affecting the public health in order to control and 
prevent these diseases; to provide, under the rules of the Commission, 
for the prevention, detection, reporting and control of communicable, 
infectious or any other diseases or health hazards considered harmful 
to the public health; to obtain, notwithstanding the provisions of G.S. 
8-53, a copy or a Summary of pertinent portions of privileged patient 
medical records deemed necessary for investigating a disease or 
health hazard that may present a clear danger to the public health. 
Records shall be identified as necessary by joint agreement of a 
Department physician and the patient’s attending physician. How- 
ever, if the Department is unable to contact the attending physician 
after reasonable attempts to do so, or if the Department determines 
that contacting all attending physicians of patients involved in an 
investigation would be impractical or would unreasonably delay the 
inquiry and thereby endanger the public health, the records shall be 
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identified as necessary by joint agreement of a Department physician 
and the health care facility’s chief of staff. For a facility with no chief 
of staff, the facility’s chief administrator may consent to the Depart- 
ment’s review of the records. Any person, authorized to have or handle 
such records, providing copies or summaries of privileged patient 
medical records pursuant to this subdivision shall be immune from 
civil or criminal liability that might otherwise be incurred or imposed 
based upon invasion of privacy or breach of physician-patient confi- 
dentiality arising out of the furnishing of or agreement to furnish such 
records; 

(3) To develop and carry out reasonable health programs that may be 
necessary for the protection and promotion of the public health and 
the control of diseases. The Commission is authorized to adopt rules to 
carry out these programs; 

(4) To make sanitary and health investigations and inspections; 

(5) To investigate occupational health hazards and occupational diseases 
and to make recommendations for the elimination of the hazards and 
diseases. The Secretary shall work with the Industrial Commission 
and shall file sufficient reports with the Industrial Commission to 
enable it to carry out all of the provisions of the Workers’ Compensa- 
tion Act with respect to occupational disease. 

(6) To receive donations of money, securities, equipment, supplies, realty 
or any other property of any kind or description which shall be used by 
the Department for the purpose of carrying out its public health 
programs; 

(7) To acquire by purchase, devise or otherwise in the name of the 
Department equipment, supplies and other property, real or personal, 
necessary to carry out the public health programs; 

(8) To use the official seal of the Department. Copies of documents in the 
possession of the Department may be authenticated with the seal of 
the Department, attested by the signature or a facsimile of the 
signature of the Secretary, and when authenticated shall have the 
same evidentiary value as the originals; 

(9) To disseminate information to the general public on all matters 
pertaining to public health; to purchase, print, publish, and distribute 
free, or at cost, documents, reports, bulletins and health informational 
materials. Money collected from the distribution of these materials 
shall remain in the Department to be used to replace the materials; 

(10) To be the health advisor of the State and to advise State officials in 
regard to the location, sanitary construction and health management 
of all State institutions; to direct the attention of the State to health 
matters which affect the industries, property, health and lives of the 
people of the State; to inspect at least annually State institutions and 
facilities; to make a report as to the health conditions of these 
institutions or facilities with suggestions and recommendations to the 
appropriate State agencies. It shall be the duty of the persons in 
immediate charge of these institutions or facilities to furnish all 
assistance necessary for a thorough inspection; 

(11) To establish a schedule of fees based on income to be paid by a 
recipient for services provided by Migrant Health Clinics and Devel- 
opment Evaluation Centers; 

(12) To establish fees for the sale of specimen containers, vaccines and 
other biologicals. The fees shall not exceed the actual cost of such 
items, plus transportation costs; 

(13) To establish a fee to cover costs of responding to requests by 
employers for industrial hygiene consultation services and occupa- 
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tional consultation services. The fee shall not exceed two hundred 
dollars ($200.00) per on site inspection; and 

(14) To establish a fee for companion animal certificate of examination 
forms to be distributed, upon request, by the Department to licensed 
veterinarians. The fee shall not exceed the cost of the form and 


shipping costs. 


(15) To establish a fee not to exceed the cost of analyzing clinical Pap 
smear specimens sent to the State Laboratory by local health depart- 
ments and State-owned facilities and for reporting the results of the 
analysis. This fee shall be in addition to the charge for the Pap smear 
test kit. (1957, c. 1357, s. 1; 1961, c. 51, s. 4; c. 833, s. 14; 1969, €:982; 
1973) ¢.476hss. 128) 138; 1979, ¢714,)5.2;-1981icybb2uso45 19Ge 
891, s. 2; 1985, c. 470, s. 1; 1991, c. 227, s. 1; 1993 (Reg. Sess., 1994), 
c. 715, s. 1; 2003-284, s. 34.13(a).) 


Cross References. — As to definition of 
special education and related services, see G.S. 
115C-108. As to definition of children with 
special needs, see G.S. 115C-109. 

Editor’s Note. — Session Laws 2003-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 


rights or liabilities of the State, a taxpayer, or 
another person arising under a _ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 


§ 130A-5.1. State health standards. 


(a) The Secretary shall adopt measurable standards and goals for commu- 
nity health against which the State’s actions to improve the health status of its 
citizens will be measured. The Secretary shall report annually to the General 
Assembly upon its convening or reconvening and to the Governor on all of the 
following: 

(1) How the State compares to national health measurements and estab- 
lished State goals for each standard. Comparisons shall be reported 
using disaggregated data for health standards. 

(2) Steps taken by State and non-State entities to meet established goals. 

(3) Additional steps proposed or planned to be taken to achieve estab- 
lished goals. 

(b) The Secretary may coordinate and contract with other entities to assist 
in the establishment of standards and preparation of the report. The Secretary 
may use resources available to implement this section. (2000-67, s. 11.) 


§ 130A-6. Delegation of authority. 


Whenever authority is granted by this Chapter upon a public official, the 
authority may be delegated to another person authorized by the public official. 
(L983; e789 leis 225) 


§ 1380A-7. Grants-in-aid. 


The State is authorized to accept, allocate and expend any grants-in-aid for 
public health purposes which may be made available to the State by the federal 
government. This Chapter is to be liberally construed in order that the State 
and its citizens may benefit fully from these grants-in-aid. The Commission is 
authorized to adopt rules, not inconsistent with the laws of this State, as 
required by the federal government for receipt of federal funds. Any federal 
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funds received are to be deposited with the State Treasurer and are to be 
appropriated by the General Assembly for the public health purposes specified. 
oD Goo Tis 1988.6c1891. 5) 2.) 


§ 1380A-8. Counties to recover indirect costs on certain 
federal public health or mental health grants. 


(a) The Department shall include in its request for federal funds applicable 
to public health or mental health grants from the federal government to the 
State or any of its agencies, indirect costs incurred by counties acting as 
subgrantees under the grants or otherwise providing services to the Depart- 
ment with regard to the grants to the full extent permitted by OMB Circular 
A-87 or its successor. The Department shall allow counties to claim and recover 
their indirect costs on these grants to the full extent permitted by the Circular. 

(b) This section shall not apply to those federal public health or mental 
health grants which are formula grants to the State or which are otherwise 
limited as to the maximum amounts receivable on a statewide basis. (1977, c. 
ei Omscunees 1963./C. 69 I S20) 


§ 130A-9. Standards. 


The Commission is authorized to establish reasonable standards governing 
the nature and scope of public health services rendered by local health 
Geparuments (1957, c. [357,.s..1; 19738, c. 110: 1975, c. 83; 1979, c. 504, s. 15: 
183 ACO 0.L, 16:2: 


§ 130A-10. Advisory Committees. 


The Secretary is authorized to establish and appoint as many special 
advisory committees as may be necessary to advise and confer with the 
Department concerning the public health. Members of any special advisory 
~ committee shall serve without compensation but may be allowed travel and 
subsistence expenses in accordance with G.S. 138-6. (1957, c. 13857, s. 1; 1975, 
GyZo lealOG3. e89'1,¢s./2:) 


§ 130A-11. Residencies in public health. 


The Department shall establish a residency program designed to attract 
dentists into the field of public health and to train them in the specialty of 
public health practice. The program shall include practical experience in public 
health principles and practices. (1975, c. 945, s. 1; 1983, c. 891, s. 2; 1991, c. 
342; sic6;) 


§ 1380A-12. Confidentiality of records. 


All records containing privileged patient medical information or information 
protected under 45 C.F.R. Parts 160 and 164 that are in the possession of the 
Department or local health departments shall be confidential and shall not be 
public records pursuant to G.S. 132-1. Information contained in the records 
may be disclosed only when disclosure is authorized or required by State or 
federal law. Notwithstanding G.S. 8-53 or G.S. 130A-1438, the information 
contained in the records may be disclosed for purposes of treatment, payment, 
or health care operations. For purposes of this section, the terms “treatment,” 
“payment,” and “health care operations” have the meanings given those terms 
ma5iCeeRe§ 164.501.061.985, 'c.470;.82;1991 (Reg. Sess.) 1992), c. 890, s. 9; 
1995, c. 428, s. 1.1; 2004-80, s. 4.) 
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Effect of Amendments. — Session Laws 160 and 164” in the first sentence; and added 
2004-80, s. 4, effective July 8, 2004, inserted “or the second through fourth sentences. 
information protected under 45 C.F.R. Parts 


CASE NOTES 


HIV Testing. — Proposed confidential HIV tion. Act-Up Triangle v. Commission for Health 
testing program did not violate plaintiffs’ pri- Servs., 345 N.C. 699, 483 S.E.2d 388 (1997). 
vacy rights in their personal medical informa- 


§ 130A-13. Application for eligibility for Department med- 
ical payment program constitutes assignment 
to the State of right to third party benefits. 


(a) Notwithstanding any other provisions of law, by applying for financial 
eligibility for any Department medical payment program administered under 
this Chapter, the recipient patient or responsible party for the recipient patient 
shall be deemed to have made an assignment to the State of the right to third 
party benefits, contractual or otherwise, to which he may be entitled to the 
extent of the amount of the Department’s payment on behalf of the recipient 
patient. Any attorney retained by the recipient patient shall be compensated 
for his services in accordance with the following schedule and in the following 
order of priority from any amount of such third party benefits obtained on 
behalf of the recipient by settlement, with judgment against, or otherwise from 
a third party: 

(1) First to the payment of any court costs taxed by the judgment; 

(2) Second to the payment of the fee of the attorney representing the 
beneficiary making the settlement or obtaining the judgment, but this 
fee shall not exceed one-third of the amount obtained or recovered to 
which the right of subrogation applies; 

(3) Third to the payment of the amount of assistance received by the 
beneficiary as prorated with other claims against the amount ob- 
tained or received from the third party to which the right of subroga- 
tion applies, but the amount shall not exceed one-third of the amount 
obtained or recovered to which the right of subrogation applies; and 

(4) Fourth to the payment of any amount remaining to the beneficiary or 
his personal representative. 

The United States and the State of North Carolina shall be entitled to shares 
in each net recovery under this section. Their shares shall be promptly paid 
under this section and their proportionate parts of such sum shall be 
determined in accordance with the matching formulas in use during the period 
for which assistance was paid to the recipient. 

(b) The Department shall establish a third party resources collection unit 
that is adequate to ensure collection of third party resources. 

(c) The Commission may adopt rules necessary to implement this section. 

(d) Notwithstanding any other law to the contrary, in all actions brought by 
the State pursuant to subsection (a) of this section to obtain reimbursement for 
payments for medical services, liability shall be determined on the basis of the 
same laws and standards, including bases for liability and applicable defenses, 
as would be applicable if the action were brought by the individual on whose 
behalf the medical services were rendered. (1989, c. 483, s. 1; 1995, c. 508, s. 1.) 


§ 130A-14. Department may assist private nonprofit foun- 
dations. 


(a) The Secretary may allow employees of the Department to assist any 
private nonprofit foundation that works directly with services or programs of 
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the Department and whose sole purpose is to support the services and 
programs of the Department, and may provide other appropriate services to 
any such foundation. No employee of the Department may work with a 
foundation for more than 20 hours in any one month. Chapter 150B of the 
General Statutes does not apply to any assistance or services provided to a 
private nonprofit foundation pursuant to this section. 

(b) The board of directors of any private nonprofit foundation that receives 
assistance or services pursuant to this section shall secure and pay for the 
services of the Department of State Auditor or shall employ a certified public 
accountant to conduct an annual audit of the financial accounts of the 
foundation. The board of directors of the foundation shall transmit a copy of 
the annual financial audit report to the Secretary. (1991, c. 761, s. 37.3; 1993, 
Ciao; Ss. 40.1) 


§§ 130A-15, 130A-16: Reserved for future codification purposes. 
Part 2. Remedies. 


§ 130A-17. Right of entry. 


(a) The Secretary and a local health director shall have the right of entry 
upon the premises of any place where entry is necessary to enforce the 
provisions of this Chapter or the rules adopted by the Commission or a local 
board of health. If consent for entry is not obtained, an administrative search 
and inspection warrant shall be obtained pursuant to G.S. 15-27.2. However, if 
an imminent hazard exists, no warrant is required for entry upon the 
premises. 

(b) The Secretary of Environment and Natural Resources and a local health 
director shall have the same rights enumerated in subsection (a) of this section 
to enforce the provisions of Articles 8, 9, 10, 11, and 12 of this Chapter. (1983, 
c¢. 691, s. 2; 1997-443, s. 114.60; 2001-474, s. 19.) 


§ 1380A-18. Injunction. 


(a) If a person shall violate any provision of this Chapter or the rules 
adopted by the Commission or rules adopted by a local board of health, the 
Secretary or a local health director may institute an action for injunctive relief, 
irrespective of all other remedies at law, in the superior court of the county 
where the violation occurred or where a defendant resides. 

(b) The Secretary of Environment and Natural Resources and a local health 
director shall have the same rights enumerated in subsection (a) of this section 
to enforce the provisions of Articles 8, 9, 10, 11, and 12 of this Chapter. (1983, 
Ggogde sad: 1997-443) 1s: 11A:61; 2001-474. 6.20.) 


OPINIONS OF ATTORNEY GENERAL 


As to North Carolina prohibition of the 
dumping of waste materials such as bags 
of medical refuse, especially that which may 
be hazardous or infectious, into the Atlantic 
Ocean, the authority of North Carolina with 
respect to dumping beyond three miles in the 
ocean which results in wastes entering State 


waters or being deposited on the State shores 
and the extent State law applies to such events 
and what departments are responsible for en- 
forcing such laws. See opinion of Attorney Gen- 
eral to Mr. Robert B. Jordan, III, Lieutenant 
Governor, 58 N.C.A.G. 57 (1988). 
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§ 130A-19. Abatement of public health nuisance. 


(a) If the Secretary or a local health director determines that a public health 
nuisance exists, the Secretary or a local health director may issue an order of 
abatement directing the owner, lessee, operator or other person in control of 
the property to take any action necessary to abate the public health nuisance. 
If the person refuses to comply with the order, the Secretary or the local health 
director may institute an action in the superior court of the county where the 
public health nuisance exists to enforce the order. The action shall be 
calendared for trial within 60 days after service of the complaint upon the 
defendant. The court may order the owner to abate the nuisance or direct the 
Secretary or the local health director to abate the nuisance. If the Secretary or 
the local health director is ordered to abate the nuisance, the Department or 
the local health department shall have a lien on the property for the costs of 
the abatement of the nuisance in the nature of a mechanic’s and materialmen’s 
lien as provided in Chapter 44A of the General Statutes and the lien may be 
enforced as provided therein. 

(b) The Secretary of Environment and Natural Resources and a local health 
director shall have the same rights enumerated in subsection (a) of this section 
to enforce the provisions of Articles 8, 9, 10, 11, and 12 of this Chapter. (1893, 
c. 214, s. 22: Rev., ss. 3446, 4450; 1911, c. 62,85; 12, 13; 1913) ¢ 181) sone oe 
ss. 7071, 7072: 1957, c. 1357,.s..1; 1983,'¢, 891, sy 2; 1997-443 cella ae 


CASE NOTES 


County May Not Initiate Action. — As the 
power to initiate action to abate a public nui- 
sance is vested in the local health director, a 
county may not proceed without him. Warren 
County v. North Carolina, 528 F. Supp. 276 
(E.D.N.C. 1981), decided under former G.S. 
130-20. 

Use of property by the State may not be 
enjoined by the courts as a nuisance where the 


use of the property is in a manner authorized 
by valid legislative authority. Warren County v. 
North Carolina, 528 F. Supp. 276 (E.D.N.C. 
1981), decided under former G.S. 130-20. 

Cited in EEE-ZZZ Lay Drain Co. v. North 
Carolina Dep’t of Human Resources, 108 N.C. 
App. 24, 422 S.E.2d 338 (1992), overruled on 
other grounds, Meyer v. Walls, 347 N.C. 97, 489 
S.E.2d 880 (1997). 


§ 130A-20. Abatement of an imminent hazard. 


(a) If the Secretary or a local health director determines that an imminent 
hazard exists, the Secretary or a local health director may order the owner, 
lessee, operator, or other person in control of the property to abate the 
imminent hazard or may, after notice to or reasonable attempt to notify the 
owner, lessee, operator, or other person in control of the property enter upon 
any property and take any action necessary to abate the imminent hazard. If 
the Secretary or a local health director abates the imminent hazard, the 
Department or the local health department shall have a lien on the property of 
the owner, lessee, operator, or other person in control of the property where the 
imminent hazard existed for the cost of the abatement of the imminent hazard. 
The lien may be enforced in accordance with procedures provided in Chapter 
44A of the General Statutes. The lien may be defeated by a showing that an 
imminent hazard did not exist at the time the Secretary or the local health 
director took the action. The owner, lessee, operator, or any other person 
against whose property the lien has been filed may defeat the lien by showing 
that that person was not culpable in the creation of the imminent hazard. 

(b) The Secretary of Environment and Natural Resources and a local health 
director shall have the same rights enumerated in subsection (a) of this section 
to enforce the provisions of Articles 8, 9, 10, 11, and 12 of this Chapter. (1893, 
e, 214.8, 22: Rev., ss. 3446, 4450; 1911) ci62yisse 12313191 8oc. Le laereG ee 
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sem (ye O/ 2501957 acs 1957, Said 1983 0c. 89d 2y 1997-443 sy D1 A638: 
2002-179, s. 6.) 


§ 180A-21. Embargo. 


(a) The Secretary of Environment and Natural Resources and a local health 
director has authority to exercise embargo authority concerning food or drink 
pursuant to G.S. 106-125(a), (b) and (c) when delegated the authority by the 
Commissioner of Agriculture. 

(b) If the Secretary of Environment and Natural Resources or a local health 
director has probable cause to believe that any milk designated as Grade “A” 
milk is misbranded or does not satisfy the milk sanitation rules adopted 
pursuant to G.S. 130A-275, the Secretary of Environment and Natural 
Resources or a local health director may detain or embargo the milk by affixing 
a tag to it and warning all persons not to remove or dispose of the milk until 
permission for removal or disposal is given by the official by whom the milk 
was detained or embargoed or by the court. It shall be unlawful for any person 
to remove or dispose of the detained or embargoed milk without that permis- 
sion. 

The official by whom the milk was detained or embargoed shall petition a 
judge of the district or superior court in whose jurisdiction the milk is detained 
or embargoed for an order for condemnation of the article. If the court finds 
that the milk is misbranded or that it does not satisfy the milk sanitation rules 
adopted pursuant to G.S. 130A-275, either the milk shall be destroyed under 
the supervision of the petitioner or the petitioner shall ensure that the milk 
will not be used for human consumption as Grade “A” milk. All court costs and 
fees, storage, expenses of carrying out the court’s order and other expense shall 
be taxed against the claimant of the milk. If, the milk, by proper labelling or 
processing, can be properly branded and will satisfy the milk sanitation rules 
adopted pursuant to G.S. 130A-275, the court, after the payment of all costs, 
fees, and expenses and after the claimant posts an adequate bond, may order 
that the milk be delivered to the claimant for proper labelling and processing 
under the supervision of the petitioner. The bond shall be returned to the 
claimant after the petitioner represents to the court either that the milk is no 
longer mislabelled or in violation of the milk sanitation rules adopted pursuant 
to G.S. 180A-275, or that the milk will not be used for human consumption, and 
that in either case the expenses of supervision have been paid. 

(c) Ifthe Secretary of Environment and Natural Resources or a local health 
director has probable cause to believe that any scallops, shellfish or crustacea 
is adulterated or misbranded, the Secretary of Environment and Natural 
Resources or a local health director may detain or embargo the article by 
affixing a tag to it and warning all persons not to remove or dispose of the 
article until permission for removal or disposal is given by the official by whom 
it was detained or embargoed or by the court. It shall be unlawful for any 
person to remove or dispose of the detained or embargoed article without that 
permission. 

The official by whom the scallops, shellfish or crustacea was detained or 
embargoed shall petition a judge of the district or superior court in whose 
jurisdiction the article is detained or embargoed for an order for condemnation 
of the article. If the court finds that the article is adulterated or misbranded, 
that article shall be destroyed under the supervision of the petitioner. All court 
costs and fees, storage and other expense shall be taxed against the claimant 
of the article. If, the article, by proper labelling can be properly branded, the 
court, after the payment of all costs, fees, expenses, and an adequate bond, may 
order that the article be delivered to the claimant for proper labelling under 
the supervision of the petitioner. The bond shall be returned to the claimant 
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after the petitioner represents to the court that the article is no longer 
mislabelled and that the expenses of supervision have been paid. 

(d) Nothing in this section is intended to limit the embargo authority of the 
Department of Agriculture and Consumer Services. The Department of Envi- 
ronment and Natural Resources and the Department of Agriculture and 
Consumer Services are authorized to enter agreements respecting the duties 
and responsibilities of each agency in the exercise of their embargo authority. 

(e) For the purpose of this section, a food or drink is adulterated if the food 
or drink is deemed adulterated under G.S. 106-129; and food or drink is 
misbranded if it is deemed misbranded under G.S. 106-130. (1983, c. 891, s. 2; 
1997-261, s. 109; 1997-443, s. 11A.63A.) 


§ 130A-22. Administrative penalties. 


(a) The Secretary of Environment and Natural Resources may impose an 
administrative penalty on a person who violates Article 9 of this Chapter, rules 
adopted by the Commission pursuant to Article 9, or any order issued under 
Article 9. Each day of a continuing violation shall constitute a separate 
violation. The penalty shall not exceed five thousand dollars ($5,000) per day 
in the case of a violation involving nonhazardous waste. The penalty shall not 
exceed twenty-five thousand dollars ($25,000) per day in the case of a first 
violation involving hazardous waste as defined in G.S. 130A-290 or involving 
the disposal of medical waste as defined in G.S. 130A-290 in or upon water in 
a manner that results in medical waste entering waters or lands of the State; 
and shall not exceed fifty thousand dollars ($50,000) per day for a second or 
further violation involving the disposal of medical waste as defined in G.S. 
130A-290 in or upon water in a manner that results in medical waste entering 
waters or lands of the State. The penalty shall not exceed twenty-five thousand 
dollars ($25,000) per day for a violation involving a voluntary remedial action 
implemented pursuant to G.S. 130A-310.9(c) or a violation of the rules adopted 
pursuant to G.S. 130A-310.12(b). If a person fails to pay a civil penalty within 
60 days after the final agency decision or court order has been served on the 
violator, the Secretary of Environment and Natural Resources shall request 
the Attorney General to institute a civil action in the superior court of any 
county in which the violator resides or has his or its principal place of business 
to recover the amount of the assessment. Such civil actions must be filed within 
three years of the date the final agency decision or court order was served on 
the violator. 

(al) Part 5 of Article 21A of Chapter 143 of the General Statutes shall apply 
to the determination of civil liability or penalty pursuant to subsection (a) of 
this section. 

(b) The Secretary of Environment and Natural Resources may impose an 
administrative penalty on a person who violates G.S. 130A-325. Each day of a 
continuing violation shall constitute a separate violation. The penalty shall not 
exceed twenty-five thousand dollars ($25,000) for each day the violation 
continues. 

(b1) The Secretary may impose an administrative penalty on a person who 
violates Article 19 of this Chapter or a rule adopted pursuant to that Article. 
Except as provided in subsection (b2) of this section, the penalty shall not 
exceed one thousand dollars ($1,000) per day per violation. Until the Depart- 
ment has notified the person of the violation, a continuing violation shall be 
treated as one violation. Each day thereafter of a continuing violation shall be 
treated as a separate violation. 

In determining the amount of a penalty under this subsection or subsection 
(b2) of this section, the Secretary shall consider all of the following factors: 

(1) The degree and extent of harm to the natural resources of the State, to 
the public health, or to private property resulting from the violation. 
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(2) The duration and gravity of the violation. 

(3) The effect on air quality. 

(4) The cost of rectifying the damage. 

(5) The amount of money the violator saved by noncompliance. 

(6) The prior record of the violator in complying or failing to comply with 
Article 19 of this Chapter or a rule adopted pursuant to that Article. 

(7) The cost to the State of the enforcement procedures. 

(8) If applicable, the size of the renovation and demolition involved in the 
violation. 

(b2) The penalty for violations of the asbestos NESHAP for demolition and 
renovation, as defined in G.S. 130A-444, shall not exceed ten thousand dollars 
($10,000) per day per violation. Until the Department has provided the person 
with written notification of the violation of the asbestos NESHAP for demoli- 
tion and renovation that describes the violation, recommends a general course 
of action, and establishes a time frame in which to correct the violations, a 
continuing violation shall be treated as one violation. Each day thereafter of a 
continuing violation shall be treated as a separate violation. A violation of the 
asbestos NESHAP for demolition and renovation is not considered to continue 
during the period a person who has received the notice of violation is following 
the general course of action and complying with the time frame set forth in the 
notice of violation. 

(b3) The Secretary may impose an administrative penalty on a person who 
violates Article 19A of this Chapter or any rules adopted pursuant to Article 
19A of this Chapter. Each day of a continuing violation is a separate violation. 
The penalty shall not exceed one thousand dollars ($1,000) for each day the 
violation continues. The penalty authorized by this section does not apply to a 
person who is not required to be certified under this Article. 

(c) The Secretary of Environment and Natural Resources may impose an 
administrative penalty on a person who willfully violates Article 11 of this 
Chapter, rules adopted by the Commission pursuant to Article 11 or any 
condition imposed upon a permit issued under Article 11. An administrative 
penalty may not be imposed upon a person who establishes that neither the 
site nor the system may be improved or a new system installed so as to comply 
with Article 11 of this Chapter. Each day of a continuing violation shall 
constitute a separate violation. The penalty shall not exceed fifty dollars 
($50.00) per day in the case of a wastewater collection, treatment and disposal 
system with a design daily flow of no more than 480 gallons or in the case of 
any system serving a single one-family dwelling. The penalty shall not exceed 
three hundred dollars ($300.00) per day in the case of a wastewater collection, 
treatment and disposal system with a design daily flow of more than 480 
gallons which does not serve a single one-family dwelling. 

(cl) The Secretary may impose a monetary penalty on a vendor who violates 
rules adopted by the Commission pursuant to Article 13 of this Chapter when 
the Secretary determines that disqualification would result in hardship to 
participants in the Women, Infants, and Children (WIC) program. The penalty 
shall be calculated using the following formula: multiply five percent (5%) 
times the average dollar amount of the vendor’s monthly redemptions of WIC 
food instruments for the 12-month period immediately preceding disqualifica- 
tion, then multiply that product by the number of months of the disqualifica- 
tion period determined by the Secretary. 

(d) In determining the amount of the penalty in subsections (a), (b) and (c), 
the Secretary and the Secretary of Environment and Natural Resources shall 
consider the degree and extent of the harm caused by the violation and the cost 
of rectifying the damage. 

(e) A person contesting a penalty shall, by filing a petition pursuant to G.S. 
150B-23(a) not later than 30 days after receipt by the petitioner of the 
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document which constitutes agency action, be entitled to an administrative 
hearing and judicial review in accordance with Chapter 150B of the General 
Statutes, the Administrative Procedure Act. 

(f) The Commission shall adopt rules concerning the imposition of admin- 
istrative penalties under this section. 

(g) The Secretary or the Secretary of Environment and Natural Resources 
may bring a civil action in the superior court of the county where the violation 
occurred or where the defendant resides to recover the amount of an admin- 
istrative penalty authorized under this section whenever a person: 

(1) Who has not requested an administrative hearing in accordance with 
subsection (e) of this section fails to pay the penalty within 60 days 
after being notified of the penalty; or 

(2) Who has requested an administrative hearing fails to pay the penalty 
within 60 days after service of a written copy of the final agency 
decision. 

(h) A local health director may impose an administrative penalty on any 
person who willfully violates the wastewater collection, treatment, and dis- 
posal rules of the local board of health adopted pursuant to G.S. 130A-335(c) or 
who willfully violates a condition imposed upon a permit issued under the 
approved local rules. An administrative penalty may not be imposed upon a 
person who establishes that neither the site nor the system may be improved 
or a new system installed so as to comply with Article 11 of this Chapter. The 
local health director shall establish and recover the amount of the adminis- 
trative penalty in accordance with subsections (d) and (g). Each day of a 
continuing violation shall constitute a separate violation. The penalty shall not 
exceed fifty dollars ($50.00) per day in the case of a wastewater collection, 
treatment and disposal system with a design daily flow of no more than 480 
gallons or in the case of any system serving a single one-family dwelling. The 
penalty shall not exceed three hundred dollars ($300.00) per day in the case of 
a wastewater collection, treatment and disposal system with a design daily 
flow of more than 480 gallons which does not serve a single one-family 
dwelling. A person contesting a penalty imposed under this subsection shall be 
entitled to an administrative hearing and judicial review in accordance with 
G.S. 130A-24. A local board of health shall adopt rules concerning the 
imposition of administrative penalties under this subsection. 

(i) The clear proceeds of penalties assessed pursuant to this section shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with GS. 
115C-457.2. (1983; ¢/891)'s. 2; 1987; c. 269} 's) 2c: 656; c. 704, sic. 827 Fer 24ie 
1989, c. 742, s. 4; 1991, c. 691, s. 1; c. 725, s. 8; 1991 (Reg. Sess., 1992), c. 944; 
s. 11; 1993 (Reg. Sess., 1994), c. 686, s. 1; 1995, c. 504, s. 8; 1997-4438, s. 11A.64; 
1997-523, s. 2; 1998-215, s. 54(a); 2001-474, s. 21; 2002-154, s. 1.) 


Editor’s Note. — Session Laws 1997-523, s. 
3 provides that G.S. 130A-453.11, as enacted by 
that act, and section 3 of the act are effective 
when they become law. The remainder of that 
act becomes effective 1 July 1998 unless, as of 
that date, Subpart L of Part 745 of Title 40 of 
the Code of Federal Regulations (40 C.F.R. G.S. 
745.220, et seq., as set out in the Federal 
Register of 29 August 1996) is scheduled to 
become effective later than 1 September 1998, 
in which case the remainder of the act becomes 


effective when Subpart L of Part 745 of Title 40 
of the Code of Federal Regulations becomes 
effective. Subpart L of Part 745 of Title 40 of the 
Code of Federal Regulations became effective 
August 29, 1996, and thus subsection (b3) be- 
came effective July 1, 1998. 

Legal Periodicals. — For article, “Coastal 
Management Law in North Carolina: 1974- 
1994,” see 72 N.C.L. Rev. 1413 (1994). 

For a survey of 1996 developments in consti- 
tutional law, see 75 N.C.L. Rev. 2252 (1997). 
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CASE NOTES 


The burden is placed upon a person who 
generates a solid waste to make a determi- 
nation whether that waste is hazardous or not 
and whether the person will be subject to spe- 
cial rules and regulations governing hazardous 
wastes, thus, petitioner had the burden of de- 
termining whether its solid waste shipped to 


North Carolina in drums was hazardous or not 
by either testing the material or by applying 
knowledge of the processes used, and failure to 
do so could result in the assessment of a pen- 
alty against petitioner under subsection (a). 
Air-A-Plane Corp. v. North Carolina Dep’t of 
Env’, 118 N.C. App. 118, 454 S.E.2d 297 (1995). 


OPINIONS OF ATTORNEY GENERAL 


As to North Carolina prohibition of the 
dumping of waste materials such as bags 
of medical refuse, especially that which may 
be hazardous or infectious, into the Atlantic 
Ocean, the authority of North Carolina with 
respect to dumping beyond three miles in the 


waters or being deposited on the State shores, 
and the extent State law applies to such events 
and what departments are responsible for en- 
forcing such laws, see opinion of Attorney Gen- 
eral to Mr. Robert B. Jordan, III, Lieutenant 
Governor, 58 N.C.A.G. 57 (1988). 


ocean which results in wastes entering State 


§ 130A-23. Suspension and revocation of permits and pro- 
gram participation. 


(a) The Secretary may suspend or revoke a permit issued under this 
Chapter upon a finding that a violation of the applicable provisions of this 
Chapter, the rules of the Commission or a condition imposed upon the permit 
has occurred. A permit may also be suspended or revoked upon a finding that 
its issuance was based upon incorrect or inadequate information that materi- 
ally affected the decision to issue the permit. 

(b) The Secretary may suspend or revoke a person’s participation in a 
program administered under this Chapter upon a finding that a violation of the 
applicable provisions of this Chapter or the rules of the Commission has 
occurred. Program participation may also be suspended or revoked upon a 
finding that participation was based upon incorrect or inadequate information 
that materially affected the decision to grant program participation. 

(c) Aperson shall be given notice that there has been a tentative decision to 
suspend or revoke the permit or program participation and that an adminis- 
trative hearing will be held in accordance with Chapter 150B of the General 
Statutes, the Administrative Procedure Act, at which time the person may 
challenge the tentative decision. 

(d) A permit shall be suspended or revoked immediately if a violation of the 
Chapter, the rules or a condition imposed upon the permit presents an 
imminent hazard. An operation permit issued pursuant to G.S. 130A-281 shall 
be immediately suspended for failure of a public swimming pool to maintain 
minimum water quality or safety standards or design and construction 
standards pertaining to the abatement of suction hazards which result in an 
unsafe condition. A permit issued pursuant to G.S. 130A-248 shall be revoked 
immediately for failure of an establishment to maintain a minimum grade of C. 
The Secretary of Environment and Natural Resources shall immediately give 
notice of the suspension or revocation and the right of the permit holder or 
program participant to appeal the suspension or revocation under GS. 
150B-23. 

(e) The Secretary of Environment and Natural Resources shall have all of 
the applicable rights enumerated in this section to enforce the provisions of 
Articles 8, 9, 10, 11, and 12 of this Chapter. (1983, c. 891, s. 2; 1987, c. 827,.s. 
196.438, 8) 3:1998; ¢..211, 8. 2;1993.( Reg, Sess.,. 1994), c..732, s..2; 1995, c.. 128, 
s. 15; 1997-448, s. 11A.65.) 
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§ 130A-24. Appeals procedure. 


(a) Appeals concerning the enforcement of rules adopted by the Commis- 
sion, concerning the suspension and revocation of permits and program 
participation by the Secretary and concerning the imposition of administrative 
penalties by the Secretary shall be governed by Chapter 150B of the General 
Statutes, the Administrative Procedure Act. 

(al) Any person appealing an action taken by the Department pursuant to 
this Chapter or rules of the Commission shall file a petition for a contested case 
with the Office of Administrative Hearings as provided in G.S. 150B-23(a). The 
petition shall be filed not later than 30 days after notice of the action which 
confers the right of appeal unless a federal statute or regulation provides for a 
different time limitation. The time limitation imposed under this subsection 
shall commence when notice of the agency decision is given to all persons 
aggrieved. Such notice shall be provided to all persons known to the agency by 
personal delivery or by the placing of notice in an official depository of the 
United States Postal Service addressed to the person at the latest address 
provided to the agency by the person. 

(b) Appeals concerning the enforcement of rules adopted by the local board 
of health and concerning the imposition of administrative penalties by a local 
health director shall be conducted in accordance with this subsection and 
subsections (c) and (d) of this section. The aggrieved person shall give written 
notice of appeal to the local health director within 30 days of the challenged 
action. The notice shall contain the name and address of the aggrieved person, 
a description of the challenged action and a statement of the reasons why the 
challenged action is incorrect. Upon filing of the notice, the local health 
director shall, within five working days, transmit to the local board of health 
the notice of appeal and the papers and materials upon which the challenged 
action was taken. 

(c) The local board of health shall hold a hearing within 15 days of the 
receipt of the notice of appeal. The board shall give the person not less than 10 
days’ notice of the date, time and place of the hearing. On appeal, the board 
shall have authority to affirm, modify or reverse the challenged action. The 
local board of health shall issue a written decision based on the evidence 
presented at the hearing. The decision shall contain a concise statement of the 
reasons for the decision. 

(d) A person who wishes to contest a decision of the local board of health 
under subsection (b) of this section shall have a right of appeal to the district 
court having jurisdiction within 30 days after the date of the decision by the 
board The scope of review in district court shall be the same as in G.S. 
150B-51. 

(e) The appeals procedures enumerated in this section shall apply to 
appeals concerning the enforcement of rules, the imposition of administrative 
penalties, or any other action taken by the Department of Environment and 
Natural Resources pursuant to Articles 8, 9, 10, 11, and 12 of this Chapter. 
(1983;¢, 89L ss. 2; 1987 c 482° -c.827. 6.248" 1993. co Alle se to 7 ee 
11A.66; 1998-217, s. 33.) 


CASE NOTES 


Subject Matter Jurisdiction. — Trial 
court was without subject matter jurisdiction to 
enter findings or conclusions regarding an ani- 
mal rights organization’s claim against a pri- 
vate agency for alleged violations by the agency 
of G.S. 180A-192, as enforcement of the statute 
was proper against the local board of health in 


the Office of Administrative Hearings under 
G.S. 1380A-4(a) and G.S. 130A-24. Justice for 
Animals, Inc. v. Lenoir County SPCA, Inc., 168 
N.C. App. 298, 607 S.E.2d 317, 2005 N.C. App. 
LEXIS 254 (2005). 

“Aggrieved person.” — G.S. 19A-1 and G.S. 
19A-2 express the General Assembly’s intent 
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that the broadest category of persons or orga- 
nizations be deemed “[a] real party in interest” 
when contesting cruelty to animals; thus, ani- 
mal welfare advocates who filed an action chal- 
lenging an animal control facility’s euthanasia 
procedures and record-keeping were “aggrieved 
persons” entitled to proceed under GS. 
130A-24 where, under G.S. 19A-1, the General 
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Assembly viewed “persons” such as the advo- 
cates to be real parties in interest for the 
purpose of litigation in court and where the 
claims concerned the enforcement of rules 
adopted by the local board of health. Justice for 
Animals, Inc. v. Robeson County, 164 N.C. App. 
366, 595 8.E.2d 773, 2004 N.C. App. LEXIS 813 
(2004). 


§ 130A-25. Misdemeanor. 


(a) Aperson who violates a provision of this Chapter or the rules adopted by 
the Commission or a local board of health shall be guilty of a misdemeanor. 

(b) A person convicted under this section for violation of G.S. 130A-144(f) or 
G.S. 180A-145 shall not be sentenced under Article 81B of Chapter 15A of the 
General Statutes but shall instead be sentenced to a term of imprisonment of 
no more than two years and shall serve any prison sentence in McCain 
Hospital, Division of Prisons, Department of Correction, McCain, North 
Carolina; the North Carolina Correctional Center for Women, Division of 
Prisons, Department of Correction, Raleigh, North Carolina; or any other 
confinement facility designated for this purpose by the Secretary of Correction 
after consultation with the State Health Director. The Secretary of Correction 
shall consult with the State Health Director concerning the medical manage- 
ment of these persons. 

(c) Notwithstanding G.S. 148-4.1, G.S. 148-13, or any other contrary provi- 
sion of law, a person imprisoned for violation of G.S. 130A-144(f) or G.S. 
130A-145 shall not be released prior to the completion of the person’s term of 
imprisonment unless and until a determination has been made by the District 
Court that release of the person would not create a danger to the public health. 
This determination shall be made only after the medical consultant of the 
confinement facility and the State Health Director, in consultation with the 
local health director of the person’s county of residence, have made recommen- 
fomons 10 toe-Court, (1983. cy 891s. 2: 1987,.c. 782, s. 19; 1991, ¢ 187, s.. 1; 
Tee 50 6s..946: 1994. Ex. Sess., c; 24..s, 14(c); 1993 (Reg. Sess:, 1994), c. 
101, 5: 18) 


CASE NOTES 


Sufficient Evidence of a Nuisance. — 
Evidence that a stable is within four feet of a 
dwelling house, and because of its filthy condi- 
tion those occupying the house were unable to 


abate the nuisance, was sufficient to convict 
under former G.S. 130-20. State v. Wilkes, 170 
N.C. 735, 87 S.E. 48 (1915), decided under prior 


law. 


eat, and the health officer has given notice to 


§ 130A-26: Repealed by Session Laws 1995, c. 311, s. 1. 


§ 180A-26.1. Criminal violation of Article 9. 


(a) The definition of “person” set out in G.S. 130A-290 shall apply to this 
section. In addition, for purposes of this section, the term “person” shall also 
include any responsible corporate or public officer or employee. 

(b) No proceeding shall be brought or continued under this section for or on 
account of a violation by any person who has previously been convicted of a 
federal violation based upon the same set of facts. 

(c) In proving the defendant’s possession of actual knowledge, circumstan- 
tial evidence may be used, including evidence that the defendant took 
affirmative steps to shield himself from relevant information. Consistent with 
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the principles of common law, the subjective mental state of defendants may be 
inferred from their conduct. 

(d) For the purposes of the felony provisions of this section, a person’s state 
of mind shall not be found “knowingly and willfully” or “knowingly” if the 
conduct that is the subject of the prosecution is the result of any of the 
following occurrences or circumstances: 

(1) A natural disaster or other act of God which could not have been 
prevented or avoided by the exercise of due care or foresight. 

(2) An act of third parties other than agents, employees, contractors, or 
subcontractors of the defendant. 

(3) An act done in reliance on the written advice or emergency on-site 
direction of an employee of the Department of Environment and 
Natural Resources. In emergencies, oral advice may be relied upon if 
written confirmation is delivered to the employee as soon as practi- 
cable after receiving and relying on the advice. 

(4) An act causing no significant harm to the environment or risk to the 
public health, safety, or welfare and done in compliance with other 
conflicting environmental requirements or other constraints imposed 
in writing by environmental agencies or officials after written notice is 
delivered to all relevant agencies that the conflict exists and will cause 
a violation of the identified standard. 

(5) Violations of permit limitations causing no significant harm to the 
environment or risk to the public health, safety, or welfare for which 
no enforcement action or civil penalty could have been imposed under 
any written civil enforcement guidelines in use by the Department of 
Environment and Natural Resources at the time, including but not 
limited to, guidelines for the pretreatment permit civil penalties. This 
subdivision shall not be construed to require the Department of 
Environment and Natural Resources to develop or use written civil 
enforcement guidelines. 

(e) All general defenses, affirmative defenses, and bars to prosecution that 
may apply with respect to other criminal offenses under State criminal 
offenses may apply to prosecutions brought under this section or other 
criminal statutes that refer to this section and shall be determined by the 
courts of this State according to the principles of common law as they may be 
applied in the light of reason and experience. Concepts of justification and 
excuse applicable under this section may be developed in the light of reason 
and experience. 

(f) Any person who knowingly and willfully does any of the following shall 
be guilty of a Class I felony, which may include a fine not to exceed one hundred 
thousand dollars ($100,000) per day of violation, provided that this fine shall 
not exceed a cumulative total of five hundred thousand dollars ($500,000) for 
each period of 30 days during which a violation continues: 

(1) Transports or causes to be transported any hazardous waste identified 
or listed under G.S. 130A-294(c) to a facility which does not have a 
permit or interim status under G.S. 1380A-294(c) or 42 U.S.C. § 6921, 
et seq. 

(2) Transports or causes to be transported such hazardous waste with the 
intent of delivery to a facility without a permit. 

(3) Treats, stores, or disposes of such hazardous waste without a permit or 
interim status under G.S. 130A-294(c) or 42 U.S.C. § 6921, et seq., or 
in knowing violation of any material condition or requirement or such 
permit or applicable interim status rules. 

(g) Any person who knowingly and willfully does any of the following shall 
be guilty of a Class I felony, which may include a fine not to exceed one hundred 
thousand dollars ($100,000) per day of violation, provided that the fine shall 
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not exceed a cumulative total of five hundred thousand dollars ($500,000) for 
each period of 30 days during which a violation continues: 

(1) Transports or causes to be transported hazardous waste without a 
manifest as required under G.S. 130A-294(c). 

(2) Transports hazardous waste without a United States Environmental 
Protection Agency identification number as required by rules promul- 
gated under G.S. 130A-294(c). 

(3) Omits material information or makes any false material statement or 
representation in any application, label, manifest, record, report, 
permit, or other document filed, maintained, or used for purposes of 
compliance with rules promulgated under G.S. 130A-294(c). 

(4) Generates, stores, treats, transports, disposes of, exports, or otherwise 
handles any hazardous waste or any used oil burned for energy 
recovery and who knowingly destroys, alters, conceals, or fails to file 
any record, application, manifest, report, or other document required 
to be maintained or filed for purposes of compliance with rules 
promulgated under G.S. 1380A-294(c). 

(5) Provides false information or fails to provide information relevant to a 
decision by the Department as to whether or not to enter into a 
brownfields agreement under Part 5 of Article 9 of this Chapter. 

(6) Provides false information or fails to provide information required by 
a brownfields agreement under Part 5 of Article 9 of this Chapter. 

(7) Provides false information relevant to a decision by the Department 
pursuant to: 

a. G.S. 180A-308(b). 
b. G.S. 180A-310.7(c). 
G@aG.o.,143-215:3(p); 
d. G.S. 143-215.84(e). 

(h) For the purposes of subsections (f) and (g) of this section, the phrase 
“knowingly and willfully” shall mean intentionally and consciously as the 
courts of this State, according to the principles of common law interpret the 
phrase in the light of reason and experience. 

(i)(1) Any person who knowingly transports, treats, stores, disposes of, or 
exports any hazardous waste or used oil regulated under G.S. 130A- 
294(c) in violation of subsection (f) or (g) of this section, who knows at 
the time that he thereby places another person in imminent danger of 
death or personal bodily injury shall be guilty of a Class C felony 
which may include a fine not to exceed two hundred fifty thousand 
dollars ($250,000) per day of violation, provided that this fine shall not 
exceed a cumulative total of one million dollars ($1,000,000) for each 
period of 30 days during which a violation continues. 

(2) For the purposes of this subsection, a person’s state of mind is knowing 
with respect to: 

a. His conduct, if he is aware of the nature of his conduct; 

b. An existing circumstance, if he is aware or believes that the 
circumstance exists; or 

c. Aresult of his conduct, if he is aware or believes that his conduct is 
substantially certain to cause danger of death or serious bodily 
injury. 

(3) Under this subsection, in determining whether a defendant who is a 
natural person knew that his conduct placed another person in 
imminent danger of death or serious bodily injury: 

a. The person is responsible only for actual awareness or actual belief 
that he possessed; and 

b. Knowledge possessed by a person other than the defendant but not 
by the defendant himself may not be attributed to the defendant. 
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(4) It is an affirmative defense to a prosecution under this subsection that 
the conduct charged was conduct consented to by the person endan- 
gered and that the danger and conduct charged were reasonably 
foreseeable hazards of an occupation, a business, or a profession; or of 
medical treatment or medical or scientific experimentation conducted 
by professionally approved methods and such other person had been 
made aware of the risks involved prior to giving consent. The 
defendant may establish an affirmative defense under this subdivi- 
sion by a preponderance of the evidence. 

(j) Any person convicted of an offense under subsection (f), (g), or (h) of this 
section following a previous conviction under this section shall be subject to a 
fine, or imprisonment, or both, not exceeding twice the amount of the fine, or 
twice the term of imprisonment provided in the subsection under which the 
second or subsequent conviction occurs. (1989 (Reg. Sess., 1990), c. 1045, s. 9; 
1993, C. 009,86. loUS-1300; 1994. Ex) cess... c. 240s. 4c). 1097-3 aac, 
1997-448, s. 11A.67.) 


Editor’s Note. — Session Laws 1997-357, s. Health, and Natural Resources [now the De- 
8, provides: “This act shall not be construed to partment of Environment and Natural Re- 
obligate the General Assembly to make any _ sources] shall implement the provisions of this 
appropriation to implement the provisions of act from funds otherwise available or appropri- 
this act. The Department of Environment, ated to the Department.” 


§ 130A-26.2. Penalty for false reporting under Article 9. 


Any person who knowingly makes any false statement, representation, or 
certification in any application, record, report, plan, or other document filed or 
required to be maintained under Article 9 of this Chapter or rules adopted 
under Article 9 of this Chapter; or who knowingly makes a false statement of 
a material fact in a rule-making proceeding or contested case under Article 9 
of this Chapter; or who falsifies, tampers with, or knowingly renders inaccu- 
rate any recording or monitoring device or method required to be operated or 
maintained under Article 9 of this Chapter or rules adopted under Article 9 of 
this Chapter is guilty of a Class 2 misdemeanor. The maximum fine that may 
be imposed for an offense under this section is ten thousand dollars ($10,000). 
(1993 (Reg. Sess., 1994), c. 598, s. 3.) 


§ 1380A-26A. Violations of Article 4. 


(a) Aperson who commits any of the following acts shall be guilty of a Class 
1 misdemeanor: 

(1) Willfully and knowingly makes any false statement in a certificate, 
record, or report required by Article 4 of this Chapter; 

(2) Removes or permits the removal of a dead body of a human being 
without authorization provided in Article 4 of this Chapter; 

(3) Refuses or fails to furnish correctly any information in the person’s 
possession or furnishes false information affecting a certificate or 
record required by Article 4 of this Chapter; 

(4) Fails, neglects, or refuses to perform any act or duty required by 
Article 4 of this Chapter or by the instructions of the State Registrar 
prepared under authority of the Article. 

(5) Charges a fee for performing any act or duty required by Article 4 of 
this Chapter or by the State Registrar pursuant to Article 4 of this 
Chapter, other than fees specifically authorized by law. 

f ae A person who commits any of the following acts shall be guilty of a Class 
elony: 
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(1) Willfully and knowingly makes any false statement in an application 
for a certified copy of a vital record, or who willfully and knowingly 
supplies false information intending that the information be used in 
the obtaining of any copy of a vital record; 

(2) Without lawful authority and with the intent to deceive makes, 
counterfeits, alters, amends, or mutilates a certificate, record, or 
report required by Article 4 of this Chapter or a certified copy of the 
certificate, record, or report; 

(3) Willfully and knowingly obtains, possesses, sells, furnishes, uses, or 
attempts to use for any purpose of deception, a certificate, record, or 
report required by Article 4 of this Chapter or a certified copy of the 
certificate, record, or report, which is counterfeited, altered, amended, 
or mutilated, or which is false in whole or in part or which relates to 
the birth of another person, whether living or deceased; 

(4) When employed by the Vital Records Section of the Department or 
designated under Article 4 of this Chapter, willfully and knowingly 
furnishes or processes a certificate of birth, death, marriage, or 
divorce, or certified copy of a certificate of birth, death, marriage, or 
divorce with the knowledge or intention that it be used for the 
purposes of deception; 

(5) Without lawful authority possesses a certificate, record, or report 
required by Article 4 of this Chapter or a certified copy of the 
certificate, record, or report knowing that it was stolen or otherwise 
unlawfully obtained; 

(6) Willfully alters, except as provided by G.S. 130A-118, or falsifies a 
certificate or record required by Article 4 of this Chapter; or willfully 
alters, falsifies, or changes a photocopy, certified copy, extract copy, or 
any document containing information obtained from an original or 
copy of a certificate or record required by Article 4 of this Chapter; or 
willfully makes, creates, or uses any altered, falsified or changed 
record, reproduction, copy or document for the purpose of attempting 
to prove or establish for any purpose whatsoever any matter pur- 
ported to be shown on it; 

(7) Without lawful authority, manufactures or possesses the seal of: (1) the 
Vital Records Section, (ii) a county register of deeds, or (111) a county 
health department, or without lawful authority, manufactures or 
possesses a reproduction or a counterfeit copy of the seal; 

(8) Without lawful authority prepares or issues any certificate which 
purports to be an official certified copy of a vital record; 

(9) Without lawful authority, manufactures or possesses Vital Records 
Section, county register of deeds, or county health department vital 
records forms or safety paper used to certify births, deaths, marriages, 
and divorces, or reproductions or counterfeit copies of the forms or 
safety paper; or 

(10) Willfully and knowingly furnishes a certificate of birth or certified 
copy of a record of birth with the intention that it be used by an 
unauthorized person or for an unauthorized purpose. (1995, c. 311, s. 
2.) 


§ 1380A-27. Recovery of money. 


The Secretary or the Secretary of Environment and Natural Resources may 
institute an action in the county where the action arose or the county where 
the defendant resides to recover any money, other property or interest in 
property or the monetary value of goods or services provided or paid for by the 
Department or the Secretary of Environment and Natural Resources which 
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are wrongfully paid or transferred to a person under a program administered 
by the Department or the Secretary of Environment and Natural Resources 
pursuant to this Chapter. (1983, c. 891, s. 2; 1997-448, s. 114.68.) 


§ 130A-28. Forfeiture of gain. 


In the case of a violation of this Chapter or the rules adopted by the 
Commission, money or other property or interest in property so acquired shall 
be forfeited to the State unless ownership by an innocent person may be 
established. An action may be instituted by the Attorney General or a district 
attorney pursuant to G.S. 1-532. (1983, c. 891, s. 2.) 


ARTICLE 1A. 


Commission for Health Services. 


§ 130A-29. Commission for Health Services — Creation, 
powers and duties. 


(a) The Commission for Health Services is created with the authority and 
duty to adopt rules to protect and promote the public health. 

(b) The Commission is authorized to adopt rules necessary to implement the 
public health programs administered by the Department as provided in this 
Chapter. 

(c) The Commission shall adopt rules: 

(1) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1022, s. 5. 

(2) Establishing standards for approving sewage-treatment devices and 
holding tanks for marine toilets as provided in G.S. 75A-6(0). 

(3) Establishing specifications for sanitary privies for schools where 
water-carried sewage facilities are unavailable as provided in G.S. 
115C-522. 

(4) Establishing requirements for the sanitation of local confinement 
facilities as provided in Part 2 of Article 10 of Chapter 153A of the 
General Statutes. 

(5) Repealed by Session Laws 1989 (Regular Session, 1990), c. 1075, s. 1. 

(5a) Establishing eligibility standards for participation in Department 
reimbursement programs. 

(6) Requiring proper treatment and disposal of sewage and other waste 
from chemical and portable toilets. 

(7) Pee rant aia statewide health outcome objectives and delivery stan- 

ards. 

(8) Establishing permit requirements for the sanitation of premises, 
utensils, equipment, and procedures to be used by a person engaged in 
tattooing, as provided in Part 11 of Article 8 of this Chapter. 

(9) Implementing immunization requirements for adult care homes as 
provided in G.S. 131D-9 and for nursing homes as provided in G.S. 
13162113: 

(10) Pertaining to the biological agents registry in accordance with G.S. 
130A-479. 

(d) The Commission is authorized to create: 

(1) Metropolitan water districts as provided in G.S. 162A-33; 

(2) Sanitary districts as provided in Part 2 of Article 2 of this Chapter; and 

(3) Mosquito control districts as provided in Part 2 of Article 12 of this 
Chapter. 

(e) Rules adopted by the Commission shall be enforced by the Department. 
(1973, c. 476, s. 123; 1975, c. 19, s. 57; c. 694, s. 6; 1979, c. 41, s. 1; 1981, c. 614; 
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s. 9; 1983, c. 891, s. 15; 1983 (Reg. Sess., 1984), c. 1022, s. 5; 1989, c. 727, ss. 
175, 176; 1989 (Reg. Sess., 1990), c. 1004, s. 50; c. 1075, s. 1; 1991, c. 548, s. 2; 
Pouce, 321) 6s. 274:7 1993" (Rep., Sess.,, 1994), ic: G70, S73: 2000-1124s216; 


2001-469, s. 2; 2002-179, s. 2(b).) 


Editor’s Note. — This Article is former Part 
3 of Article 3 of Chapter 143B, G.S. 143B-142 to 
143B-146, as rewritten and recodified by Ses- 
sion Laws 1989, c. 727, ss. 175 to 178. Where 
appropriate, the historical citations to the sec- 
tions in the former Article have been added to 
corresponding sections in the Article as rewrit- 
ten and recodified. 

Session Laws 1997-225, s. 5 provides the 
North Carolina Commission for Health Ser- 
vices shall develop voluntary standards or 
guidelines for diabetes outpatient self-manage- 
ment training and educational services based 
on clinical practice recommendations and 
guidelines established by the Center for Dis- 
ease Control and the American Diabetes Asso- 
ciation. These standards or guidelines are not 
subject to Article 2A of Chapter 150B of the 
General Statutes. 

Session Laws 1997-374, s. 1 provides: “The 
Commission for Health Services shall adopt a 
rule regarding design criteria for municipal 
solid waste landfills that complies with 40 
C.F.R. Part 258.40 (1 July 1996 Edition) and 
that provides for alternate landfill liners that 
are at least as protective as the liner currently 
authorized under the rules of the Commission 
for Health Services.” 

Session Laws 1997-374, s. 2, provides: “This 
act constitutes a recent act of the General 
Assembly within the meaning of G.S. 150B- 
21.1. The Commission for Health Services shall 
adopt the rule required by Section 1 of this act 
as a temporary rule no later than 1 July 1998.” 

Session Laws 2000-19, s. 19, which had au- 
thorized the Commission on Health Services to 
adopt a rule that requires a person who gener- 
ates wastes at a dry-cleaning facility or whole- 


sale distribution facility, other than wastewater 
generated from dry-cleaning processes, which 
contain solvents perchloroethylene, F-1,1,3, or 
1,1,1 trichloroethane to deliver the wastes to a 
facility legally authorized to manage or recycle 
hazardous wastes containing these solvents, 
was repealed by Session Laws 2001-265, s. 3. 

Session Laws 2000-19, s. 22, as amended by 
Session Laws 2001-265, s. 4, provides: “This act 
constitutes a recent act of the General Assem- 
bly within the meaning of G.S. 150B-21.1. The 
Environmental Management Commission and 
the Commission on Health Services may adopt 
temporary rules to implement the provisions of 
this act until 1 July 2002.” 

Session Laws 2000-19, s. 20, contains a sev- 
erability clause. 

Session Laws 2000-112, s. 5, directs the De- 
partment of Health and Human Services to 
make available to nursing homes and adult 
care homes educational and informational ma- 
terials pertaining to vaccinations required un- 
der the act. 

Administrative Rules Governing Sanita- 
tion of Hospitals, Nursing Homes, Rest 
Homes, and Other Institutions. — Session 
Laws 2002-160, ss. 1-6, with respect to certain 
administrative rules governing sanitation of 
hospitals, nursing homes, rest homes, and 
other institutions, (1) delayed the effective date 
for the rules, (2) provided for a field test of those 
rules, (3) authorized the Commission for 
Health Services to adopt temporary and perma- 
nent rules to amend those rules, and (4) autho- 
rized the Medical Care Commission to adopt 
temporary and permanent rules governing li- 
censing of family care homes and homes for the 
aged and infirm. 


§ 130A-30. Commission for Health Services — Members; 
selection; quorum; compensation. 


(a) The Commission for Health Services shall consist of 13 members, four of 
whom shall be elected by the North Carolina Medical Society and nine of whom 
shall be appointed by the Governor. 

(b) One of the members appointed by the Governor shall be a licensed 
pharmacist, one a registered engineer experienced in sanitary engineering or 
a soil scientist, one a licensed veterinarian, one a licensed optometrist, one a 
licensed dentist, and one a registered nurse. The initial members of the 
Commission shall be the members of the State Board of Health who shall serve 
for a period equal to the remainder of their current terms on the State Board 
of Health, three of whose appointments expire May 1, 1973, and two of whose 
appointments expire May 1, 1975. At the end of the respective terms of office 
of initial members of the Commission, their successors shall be appointed for 
terms of four years and until their successors are appointed and qualify. Any 
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appointment to fill a vacancy on the Commission created by the resignation, 
dismissal, death, or disability of a member shall be for the balance of the 
unexpired term. 

(c) The North Carolina Medical Society shall have the right to remove any 
member elected by it for misfeasance, malfeasance, or nonfeasance, and the 
Governor shall have the right to remove any member appointed by him for 
misfeasance, malfeasance, or nonfeasance in accordance with the provisions of 
G.S. 143B-13. Vacancies on said Commission among the membership elected 
by the North Carolina Medical Society shall be filled by the executive 
committee of the Medical Society until the next meeting of the Medical Society, 
when the Medical Society shall fill the vacancy for the unexpired term. 
Vacancies on said Commission among the membership appointed by the 
Governor shall be filled by the Governor for the unexpired term. 

(d) A majority of the members of the Commission shall constitute a quorum 
for the transaction of business. 

(e) The members of the Commission shall receive per diem and necessary 
traveling and subsistence expenses in accordance with the provisions of G.S. 
138-5. (1973) c#476) 8. 124¢'¢. 1367, ss. 1/2; 1981) €h55371989s0M72 Taseeiiee 
177; 1989 (Reg. Sess., 1990), c. 1004, s. 51; 1995, c. 507, s. 26.8(d).) 


CASE NOTES 


Cited in Craig v. County of Chatham, 356 
N.C. 40, 565 S.E.2d 172, 2002 N.C. LEXIS 539 
(2002). 


§ 130A-31. Commission for Health Services — Officers. 


The Commission for Health Services shall have a chairman and a vice- 
chairman. The chairman shall be designated by the Governor from among the 
members of the Commission to serve as chairman at his pleasure. The 
vice-chairman shall be elected by and from the members of the Commission 
and shall serve for a term of two years or until the expiration of his regularly 
appoimted term. @l973Nes 476s) 1255 1989rcei Alessio.) 


Legal Periodicals. — For note, “Preemp- Craig v. County of Chatham,” see 80 N.C.L. Rev. 
tion Hogwash: North Carolina’s Judicial Repeal 2121 (2002). 
of Local Authority to Regulate Hog Farms in 


§ 130A-32. Commission for Health Services — Election 
meetings. 


The meeting of the Commission for Health Services for the election of 
vice-chairman shall be at the first regular meeting after the joint session of the 
Commission for Health Services and the North Carolina Medical Society at the 
annual meeting of the North Carolina Medical Society each odd-numbered 
year (bo Tocs 4On cal 2O L069) Cs Lad ,6S-a Lo.) 


§ 130A-33. Commission for Health Services — Regular and 
special meetings. 


Each year there shall be four regular meetings of the Commission for Health 
Services, one of which shall be held conjointly with a general session of the 
annual meeting of the North Carolina Medical Society. The State Health 
Director shall submit an annual report on public health at this meeting. The 
other three meetings shall be at such times and places as the chairman of the 
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Commission shall designate. Special meetings of the Commission may be 
called by the chairman, or by a majority of the members of the Commission. 
0 fer: 4(Gr ea lode 1989) cx 727 7ss.0ll7 5, b182199357¢. bAB, S261) 


§§ 130A-33.1 through 130A-33.29: Reserved for future codification 


purposes. 


ARTICLE 1B. 


Commissions and Councils. 
Part 1. Commission of Anatomy. 


§ 180A-33.30. Commission of Anatomy — Creation; powers 
and duties. 


There is created the Commission of Anatomy in the Department with the 
power and duty to adopt rules for the distribution of dead human bodies and 
parts thereof for the purpose of promoting the study of anatomy in the State of 
North Carolina. The Commission is authorized to receive dead bodies pursuant 
to G.S. 130A-415 and to be a donee of a body or parts thereof pursuant to Part 
3, Article 16 of Chapter 130A of the General Statutes known as the Uniform 
Anatomical Gift Act and to distribute such bodies or parts thereof pursuant to 
the rules adopted by the Commission. (1975, c. 694, s. 2; 1989, c. 727, ss. 182(a), 
183; 1989 (Reg. Sess., 1990), c. 1024, s. 29; 1997-443, s. 11A.69.) 


Editor’s Note. — This Part 1 of Article 1Bis through 185. Where appropriate, the historical 
former Part 20 of Article 3 of Chapter 143B, citations to the sections in the former Part have 
G.S. 143B-204 to 143B-206, as rewritten and been added to corresponding sections in the 
recodified by Session Laws 1989, c. 727, ss. 182 Part as rewritten and recodified. 


§ 130A-33.31. Commission of Anatomy — Members; selec- 
tion; term; chairman; quorum; meetings. 


(a) The Commission of Anatomy shall consist of five members, one repre- 
sentative from the field of mortuary science, and one each from The University 
of North Carolina School of Medicine, East Carolina University School of 
Medicine, Duke University School of Medicine, and Bowman Gray School of 
Medicine. The dean of each school shall make recommendations and the 
Secretary shall appoint from such recommendations a member to the Com- 
mission. The president of the State Board of Funeral Service shall appoint the 
representative from the field of mortuary science to the Commission. The 
members shall serve terms of four years except two of the original members 
shall serve a term of one year, one shall serve a term of two years, one shall 
serve a term of three years, and one shall serve a term of four years. The 
Secretary shall determine the terms of the original members. 

(b) Any appointment to fill a vacancy on the Commission created by the 
resignation, dismissal, death, or disability of a member shall be for the balance 
of the unexpired term. 

(c) The Secretary shall remove any member of the Commission from office 
for misfeasance, malfeasance or nonfeasance. 

(d) The Commission shall elect a chair annually from its own membership. 

(e) A majority of the Commission shall constitute a quorum for the trans- 
action of business. 
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(f) The Commission shall meet at any time and place within the State at the 
call of the chair or upon the written request of three members. 

(g) All clerical and other services required by the Commission shall be 
supplied by the Secretary. (1975, c. 694, s. 2; 1989, c. 727, ss. 182(a), 184; 1995, 
c. 123, s. 5; 1997-4438, s. 11A.70; 2003-420, s. 1.) 


§ 130A-33.32. Commission of Anatomy — Reference to 
former Board of Anatomy in testamentary dis- 
position. 


A testamentary disposition of a body or part thereof to the former Board of 
Anatomy shall be deemed in all respects to be a disposition to the Commission 
of Anatomy. (1975, c. 694, s. 2; 1989, c. 727, ss. 182(a), 185.) 


8§ 1380A-33.33 through 130A-33.39: Reserved for future codification 


purposes. 


Part 2. Governor’s Council on Physical Fitness and Health. 


§ 130A-33.40. Governor’s Council on Physical Fitness and 
Health — Creation; powers; duties. 


There is hereby created the Governor’s Council on Physical Fitness and 
Health in the Department. The Council shall have the following functions and 
duties: 

(1) To promote interest in the area of physical fitness; to consider the need 
for new State programs in the field of physical fitness; to enlist the 
active support of individual citizens, professional and civic groups, 
amateur and professional athletes, voluntary organizations, State 
and local government agencies, private industry and business, and 
community recreation programs in efforts to improve the physical 
fitness and the health of the citizens of North Carolina; 

(2) To examine current programs of physical fitness available to the 
people of North Carolina, and to make recommendations to the 
Governor for coordination of programs to prevent duplication of such 
services; to support programs of physical fitness in the public school 
systems; to develop cooperative programs with medical, dental, and 
other groups; to maintain a liaison with government, private and 
other agencies concerning physical fitness programs; to stimulate 
research in the area of physical fitness; to sponsor physical fitness 
workshops, clinics, conferences, and other related activities pertain- 
ing to physical fitness throughout the State; 

(3) To serve as an agency for recognizing outstanding developments, 
contributions, and achievements in physical fitness in North Carolina; 

(3a) To serve as the North Carolina sanctioning body for the State Games 
and for other competitive athletic events for which sanctioning by the 
State is required; and 

(4) To make an annual report to the Governor and to the Secretary, 
including suggestions and recommendations for the furtherance of the 
physical fitness of the people of North Carolina. (1979, c. 634; 1989, c. 
(27, 38, 186, 187-1991, ca96ese 1997-443: e1hAN7 


Editor’s Note. — This Part 2 of Article 1Bis rewritten and recodified by Session Laws 1989, 
former Part 26 of Article 3 of Chapter 143B,as___c. 727, ss. 186 through 188. Where appropriate, 
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the historical citations to the sections in the 
former Part have been added to corresponding 
sections in the Part as rewritten and recodified. 


§ 130A-33.41. The Governor’s Council on Physical Fitness 
and Health — Members; selection; quorum; 
compensation. 


The Governor’s Council on Physical Fitness in the Department shall consist 
of 10 members, including a chair. 

(1) The composition of the Council shall be as follows: one member of the 
Senate appointed by the President Pro Tempore of the Senate, and one 
member of the House of Representatives appointed by the Speaker of 
the House of Representatives, and eight persons from the health care 
professions, the fields of business and industry, physical education, 
recreation, sports and the general public. The eight nonlegislative 
members of the Council shall be appointed by the Governor to serve at 
the Governor’s pleasure. 

(2) The eight initial nonlegislative members of the Council shall be 
appointed as follows: two for a term of one year, two for a term of two 
years, two for a term of three years, two for a term of four years. At the 
end of the respective terms of office of these initial members, all 
succeeding appointments of nonlegislative members shall be for terms 
of four years; nonlegislative members shall serve no more than two 
consecutive four-year terms; all unexpired terms due to resignation, 
death, disability, removal or refusal to serve shall be filled by a 
qualified person appointed by the Governor for the balance of the 
unexpired term. 

(3) Legislative members of the Council shall serve two-year terms begin- 
ning and ending on July 1 of odd-numbered years, and shall serve no 
more than two consecutive terms. 

(4) Members of the Governor’s Council shall receive per diem and neces- 
sary travel and subsistence expenses 1n accordance with G.S. 138-5 or 
138-6, or travel and subsistence expenses under G.S. 120-3.1, as 
appropriate. 

(5) The Council shall meet no more than quarterly. 

(6) A majority of the Governor’s Council shall constitute a quorum for the 
transaction of business. (1979, c. 634; 1989, c. 727, ss. 186, 188; 1991, 
c. 739, s. 20; 1997-443, s. 11A.72.) 


§ 130A-33.42: Reserved for future codification purposes. 


Part 3. Minority Health Advisory Council. 


§ 130A-33.43. Minority Health Advisory Council. 


There is established the Minority Health Advisory Council in the Depart- 
ment. The Council shall have the following duties and responsibilities: 
(1) To make recommendations to the Governor and the Secretary aimed at 
improving the health status of North Carolina’s minority populations; 
(2) To identify and examine the limitations and problems associated with 
existing laws, regulations, programs and services related to the 
health status of North Carolina’s minority populations; 
(3) To examine the financing and access to health services for North 
Carolina’s minority populations; 
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(4) To identify and review health promotion and disease prevention 
strategies relating to the leading causes of death and disability among 
minority populations; and 

(5) To advise the Governor and the Secretary upon any matter which the 
Governor or Secretary may refer to it. (1991 (Reg. Sess., 1992), c. 900, 
s. 166; 1997-443, s. 11A.73.) 


Editor’s Note. — This section and G.S. Article at the direction of the Revisor of Stat- 
130A-33.44 were codified as Part 3 of this utes. 


§ 130A-33.44. Minority Health Advisory Council — mem- 
bers; selection; quorum; compensation. 


(a) The Minority Health Advisory Council in the Department shall consist of 
15 members to be appointed as follows: 

(1) Five members shall be appointed by the Governor. Members appointed 
by the Governor shall be representatives of the following: health care 
providers, public health, health related public and private agencies 
and organizations, community-based organizations, and human ser- 
vices agencies and organizations. 

(2) Five members shall be appointed by the Speaker of the House of 
Representatives, two of whom shall be members of the House of 
Representatives, and at least one of whom shall be a public member. 
The remainder of the Speaker’s appointees shall be representative of 
any of the entities named in subdivision (1) of this subsection. 

(3) Five members shall be appointed by the President Pro Tempore of the 
Senate, two of whom shall be members of the Senate, and at least one 
of whom shall be a public member. The remainder of the President Pro 
Tempore’s appointees shall be representative of any of the entities 
named in subdivision (1) of this subsection. 

(4) Of the members appointed by the Governor, two shall serve initial 

terms of one year, two shall serve initial terms of two years, and one 
shall serve an initial term of three years. Thereafter, the Governor’s 
appointees shall serve terms of four years. 
Of the nonlegislative members appointed by the Speaker of the House 
of Representatives, two shall serve initial terms of two years, and one 
shall serve an initial term of three years. Thereafter, nonlegislative 
members appointed by the Speaker of the House of Representatives 
shall serve terms of four years. Of the nonlegislative members 
appointed by the President Pro Tempore of the Senate, two shall serve 
initial terms of two years, and one shall serve an initial term of three 
years. Thereafter, nonlegislative members appointed by the President 
Pro Tempore of the Senate shall serve terms of four years. Legislative 
members of the Council shall serve two-year terms. 

(b) The Chairperson of the Council shall be elected by the Council from 
among its membership. 

(c) The majority of the Council shall constitute a quorum for the transaction 
of business. 

(d) Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5 or G.S. 
138-6, or travel and subsistence expenses in accordance with the provisions of 
G.S. 120-3.1, as applicable. 

(e) All clerical support and other services required by the Council shall be 
La a the Department. (1991 (Reg. Sess., 1992), ¢. 900, s. 166; 1997-443, 
Ss. 74. 


(5 


— 
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$$ 180A-33.45 through 130A-33.49: Reserved for future codification 


purposes. 


Part 4. Advisory Committee on Cancer Coordination and 
Control. 


§ 130A-33.50. Advisory Committee on Cancer Coordina- 
tion and Control established; membership, 
compensation. 


(a) The Advisory Committee on Cancer Coordination and Control is estab- 
lished in the Department. 

(b) The Committee shall have up to 34 members, including the Secretary of 
the Department or the Secretary’s designee. The members of the Committee 
shall elect a chair and vice-chair from among the Committee membership. The 
Committee shall meet at the call of the chair. Six of the members shall be 
legislators, three of whom shall be appointed by the Speaker of the House of 
Representatives, and three of whom shall be appointed by the President Pro 
Tempore of the Senate. Four of the members shall be cancer survivors, two of 
whom shall be appointed by the Speaker of the House of Representatives, and 
two of whom shall be appointed by the President Pro Tempore of the Senate. 
The remainder of the members shall be appointed by the Governor as follows: 

(1) One member from the Department of Environment and Natural 
Resources; 

(2) Three members, one from each of the following: the Department, the 
Department of Public Instruction, and the North Carolina Commu- 
nity College System; 

(3) Four members representing the cancer control programs at North 
Carolina medical schools, one from each of the following: the Univer- 
sity of North Carolina at Chapel Hill School of Medicine, the Bowman 
Gray School of Medicine, the Duke University School of Medicine, and 
the East Carolina University School of Medicine; 

(4) One member who is an oncology nurse representing the North Caro- 
lina Nurses Association; 

(5) One member representing the Cancer Committee of the North Caro- 
lina Medical Society; 

(6) One member representing the Old North State Medical Society; 

(7) One member representing the American Cancer Society, North Caro- 
lina Division, Inc.; 

(8) One member representing the North Carolina Hospital Association; 

(9) One member representing the North Carolina Association of Local 
Health Directors; 

(10) One member who is a primary care physician licensed to practice 
medicine in North Carolina; 

(11) One member representing the American College of Surgeons; 

(12) One member representing the North Carolina Oncology Society; 

(13) One member representing the Association of North Carolina Cancer 
Registrars; 

(14) One member representing the Medical Directors of the North Caro- 
lina Association of Health Plans; and 

(15) Up to four additional members at large. 

Except for the Secretary, the members shall be appointed for staggered 
four-year terms and until their successors are appointed and qualify. The 
Governor may remove any member of the Committee from office in accordance 
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with the provisions of G.S. 143B-13. Members may succeed themselves for one 
term and may be appointed again after being off the Committee for one term. 

(c) The Speaker of the House of Representatives, the President Pro Tempore 
of the Senate, and the Governor shall make their appointments to the 
Committee not later than 30 days after the adjournment of the 1993 Regular 
Session of the General Assembly. A vacancy on the Committee shall be filled by 
the original appointing authority, using the criteria set out in this section for 
the original appointment. 

(d) To the extent that funds are made available, members of the Committee 
shall receive per diem and necessary travel and subsistence expenses in 
accordance with G.S. 138-5. 

(e) A majority of the Committee shall constitute a quorum for the transac- 
tion of its business. 

(f) The Committee may use funds allocated to it to employ an administrative 
staff person to assist the Committee in carrying out its duties. The Secretary 
shall provide clerical and other support staff services needed by the Commit- 


tee. (1993, c. 321, s. 288; 1997-443, s. 11A.75; 1998-212. s. 12.48(a).) 


Cervical Cancer Elimination Task 
Force. — Session Laws 2003-176, ss. 1(a) 
through (k), provide: “A standing ad hoc task 
force on cervical cancer elimination is estab- 
lished pursuant to this act to serve the Advisory 
Committee on Cancer Coordination and Con- 
trol. The ad hoc task force shall be called the 
Cervical Cancer Elimination Task Force (Task 
Force). The Task Force shall perform the duties 
specified in subsection (j) of this section. 

“The Task Force shall have 24 members. The 
Chair and Vice-Chair of the Advisory Commit- 
tee on Cancer Coordination and Control, the 
Director of the Division of Public Health in the 
Department of Health and Human Services, 
the Director of the Division of Medical Assis- 
tance in the Department of Health and Human 
Services, and the Chair and Vice-Chair of the 
North Carolina’s Legislative Women’s Caucus, 
or their designees, shall be members of the 
Task Force. The following additional members 
Shall be appointed: 

“(1) By the President Pro Tempore of 
the Senate, as follows: 

“a. One member of the Senate; 

“b. Two representatives from the 
North Carolina’s Legislative Women’s Cau- 
cus; 

“c. A representative of a women’s 
health organization; 

“d. A representative from the Ameri- 
can Academy of Pediatrics; and 

“e. A certified schoolteacher. 

“(2) By the Speaker(s) of the House of 
Representatives, as follows: 

“a. One member of the House; 

“b. Two representatives from the 
North Carolina’s Legislative Women’s Cau- 
cus; 

“c. A member of the American Cancer 
Society who is an oncologist; 

“d. A member of the health insurance 
industry; and 


“e. A member from the American Col- 
lege of Obstetrics and Gynecology. 

“(3) By the Governor, as follows: 

“a. A member of the American Acad- 
emy of Family Physicians; 

“b. The State Epidemiologist; 

“c. Two members at large; 

“d. A news director of a newspaper or 
television or radio station; and 

“e. A licensed registered nurse. 

“The Governor shall choose a Chair from 
among the members of the Task Force. The 
Task Force shall elect a Vice-Chair from its 
members. 

“Each appointing authority shall assure, in- 
sofar as possible, that its appointees to the Task 
Force reflect the composition of the North Caro- 
lina population with regard to ethnic, racial, 
age, and religious composition. 

“The General Assembly and the Governor 
shall make their appointments to the Task 
Force not later than 30 days after the adjourn- 
ment of the 2003 Regular Session of the Gen- 
eral Assembly. The original appointing author- 
ity, using the criteria set out in this section for 
the original appointment, shall fill a vacancy on 
the Task Force. 

“The Task Force shall meet at least quarterly 
or more frequently at the call of the Chair. 

“The Task Force Chair may establish com- 
mittees for the purpose of making special stud- 
les pursuant to its duties and may appoint 
non-Task-Force members to serve on each com- 
mittee as resource persons. Resource persons 
shall be voting members of the committees. 
Committees may meet with the frequency 
needed to accomplish the purposes of this sec- 
tion. 

“Members of the Task Force shall receive per 
diem and necessary travel and subsistence ex- 
penses in accordance with G.S. 120-3.1, 138-5, 
and 138-6, as applicable. 
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“A majority of the Task Force shall constitute 
a quorum for the transaction of its business. 

“The Task Force shall have the following 
duties: 

“(1) To obtain from the Division of 
Public Health the Division’s review of sta- 
tistical and qualitative data on the preva- 
lence and burden of cervical cancer. 

“(2) In collaboration with the Advisory 
Committee on Cancer Coordination and 
Control and the Division of Public Health 
of the Department of Health and Human 
Services, raise public awareness on the 
causes and nature of cervical cancer, per- 
sonal risk factors, value of prevention, 
early detection, options for testing, treat- 
ment costs, new technology, medical care 
reimbursement, and physician education. 

“(3) To identify priority strategies, new 
technologies, or newly introduced vaccines 
which are effective in preventing and con- 
trolling the risk of cervical cancer. 

“(4) To identify and examine the limi- 
tations of existing laws, regulations, pro- 
grams, and services with regard to cover- 
age and awareness issues for cervical 
cancer, including amending G.S. 58-51-57 
to require every policy or contract of acci- 
dent or health insurance, and every pre- 
ferred provider benefit plan under G.S. 
58-50-56, that is issued, renewed, or 
amended on or after January 1, 2004, to 
provide coverage for PAP smears and 
mammograms in accordance with the most 
recently published American Cancer Soci- 
ety guidelines. 

“(5) To develop a statewide comprehen- 
sive Cervical Cancer Prevention Plan and 
strategies for Plan implementation and for 
promoting the Plan to the general public, 
State and local elected officials, and vari- 
ous public and private organizations, asso- 
ciations, businesses, industries, and agen- 
cies. 

“(6) To identify strategies to facilitate 
specific commitments to help implement 
the Plan from the entities listed in subdi- 
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vision (8) of this subsection. 

“(7) To facilitate coordination of and 
communication among State and _ local 
agencies and organizations regarding cur- 
rent or future involvement in achieving the 
aims of the Cervical Cancer Task Force 
Plan. 

“(8) To receive and to consider reports 
and testimony from individuals, local 
health departments, community-based or- 
ganizations, voluntary health organiza- 
tions, and other public and private organi- 
zations statewide to learn more about their 
contributions to cervical cancer diagnosis, 
prevention, and treatment and more about 
their ideas for improving cervical cancer 
prevention, diagnosis, and treatment in 
North Carolina. 

“Beginning April 1, 2004, and on April 1 each 
year thereafter, the Task Force shall submit a 
report to the Advisory Committee on Cancer 
Coordination and Control. At the time the Task 
Force submits its report to the Advisory Com- 
mittee, the Task Force shall also present its 
report to the North Carolina’s Legislative Wom- 
en’s Caucus, the Governor, and the Joint Leg- 
islative Commission on Governmental Opera- 
tions. Each annual report shall address: 

“(1) Progress being made in fulfilling 
the duties of the Task Force and in devel- 
oping the Cervical Cancer Plan. 

“(2) The anticipated time frame for 
completion of the Prevention Plan. 

“(3) Recommended strategies or ac- 
tions to reduce the occurrence of and bur- 
dens suffered from cervical cancer by citi- 
zens of the State. 

“The Task Force shall expire on April 1, 2008, 
or upon submission of the Task Force’s final 
report to the Advisory Committee on Cancer 
Coordination and Control, to the Governor, and 
to the 2008 Regular Session of the 2007 Gen- 
eral Assembly, whichever occurs earlier.” 

Session Laws 2003-176, s. 2, provides: “The 
Department of Health and Human Services, 
Division of Public Health, shall use funds ap- 
propriated to it for the 2003-2004 fiscal year to 
implement this act.” 


§ 130A-33.51. Advisory Committee on Cancer Coordina- 
tion and Control; responsibilities. 


(a) The Advisory Committee on Cancer Coordination and Control has the 


following responsibilities: 


(1) To recommend to the Secretary a plan for the statewide implementa- 


tion of an interagency com 
program; 


prehensive coordinated cancer control 


. 


(2) To identify and examine the limitations and problems associated with 
existing laws, regulations, programs, and services related to cancer 


control; 
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(3) To examine the financing and access to cancer control services for 
North Carolina’s citizens, and advise the Secretary on a coordinated 
and efficient use of resources; 

(4) To identify and review health promotion and disease prevention 
strategies relating to the leading causes of cancer mortality and 
morbidity; 

(5) To recommend standards for: 

a. Oversight and development of cancer control services; 

b. Development and maintenance of interagency training and tech- 
nical assistance in the provision of cancer control services; 

c. Program monitoring and data collection; 

d. Statewide evaluation of locally based cancer control programs; 

e. Coordination of funding sources for cancer control programs; and 

f. Procedures for awarding grants to local agencies providing cancer 
control services. 

(b) The Committee shall submit a written report not later than May 1, 1994, 
and not later than October 1 of each subsequent year, to the Governor and to 
the Joint Legislative Commission on Governmental Operations. The report 
shall address the progress in implementation of a cancer control program. The 
report shall include an accounting of funds expended and anticipated funding 
needs for full implementation of reeommended programs. (1993, c. 321, s. 288.) 


ARTICLE 2. 


Local Administration. 
Part 1. Local Health Departments. 


§ 130A-34. Provision of local public health services. 


(a) A county shall provide public health services. 

(b) A county shall operate a county health department, establish a consoli- 
dated human services agency pursuant to G.S. 153A-77, participate in a 
district health department, or contract with the State for the provision of 
public health services. (1901, c. 245, s. 3; Rev., s. 4444; 1911, c. 62, s. 9: Coes: 
7604; 1931, c. 149; 1941, c. 185; 1945, c. 99; c. 1030, s. 2; 1947, c. 474, s. 3; 1951, 
€.925 195150, 189798) 11968 ncn3 595196 pec, 1224651196976 iL Onamlesho ae 
eflioys.1; 1973 Ne. Iss as icnl1b1; 1975.0: 272° 19798c, 6241988 sage cde 
2; 1995 (Reg. Sess., 1996), c. 690, s. 13.) 


Local Modification to Former G.S. 130-13 


“(1) Four shall be county commissioners rec- 
and Former Similar Provisions. — Cald- 


ommended by the North Carolina Association 


well: 1939, c. 366; Cumberland: 1935, c. 159: 
1943, c. 91; Edgecombe: 1969, c. 422; Moore: 
1943, c. 326, s. 2; Nash: 1949, c. 6, s. 1. 

Pilot Process for Local Health Depart- 
ments. — Session Laws 2004-124, ss. 
10.28B(a)-(g), provides: “(a) The Department of 
Health and Human Services shall expand the 
pilot accreditation process for local health de- 
partments to include additional counties. 

“(b) The Pilot Accreditation Advisory Board 
(hereafter ‘Advisory Board’) is established 
within the North Carolina Institute for Public 
Health. The Advisory Board shall be composed 
of 15 members appointed by the Secretary of 
Health and Human Services as follows: 


of County Commissioners, and four shall be 
members of a local board of health as recom- 
mended by the North Carolina Association of 
Local Boards of Health. 

“(2) Two local health directors. 

“(3) One staff member from the Department 
of Health and Human Services, Division of 
Public Health. 

“(4) Three members at large. 

“(5) One recommended by the Secretary of 
Environment and Natural Resources, from the 
Division of Environmental Health. 

“(c) Members of the Advisory Board who are 
not officers or employees of the State shall 
receive reimbursement for travel and subsis- 
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tence expenses at the rates specified in G.S. 
138-5. Members of the Advisory Board who are 
officers or employees of the State shall receive 
reimbursement for travel and subsistence at 
the rate set out in G.S. 138-6. 

“(d) The Advisory Board shall evaluate the 
Department’s pilot accreditation process for lo- 
cal health departments, including the follow- 
ing: 

“(1) The standards by which the pilot local 
health departments are judged. 

“(2) The self-assessment process used by the 
pilot counties. 

“(3) The process for local site reviews and 
appeals. 

“(4) The makeup of the proposed State ac- 
crediting entity and its relationship to the De- 
partment. 

“(5) The cost of meeting the accreditation 
standards in the pilot counties. 

“(e) Of the funds appropriated in this act to 
the Department of Health and Human Services 
the sum of fifty thousand dollars ($50,000) for 
the 2004-2005 fiscal year shall be allocated for 
administrative costs and for activities of the 
Pilot Accreditation Advisory Board for the ac- 
creditation of additional local health depart- 
ments. The Department shall contract with the 
Institute for Public Health, which shall be 
responsible for implementation of the pilot ac- 
creditation process. 

“(f) Not later than April 1, 2005, the Pilot 
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Accreditation Advisory Board shall report its 
findings to the Director of the Institute for 
Public Health, the Secretary of the Department 
of Health and Human Services, and the co- 
chairs of the House and Senate Appropriations 
Committees for Health and Human Services. 

“(¢) The North Carolina Public Health Task 
Force 2004 shall continue its work on the 
Public Health Improvement Plan and in its 
final report to the General Assembly shall in- 
clude comparisons of the recommendations of 
the Task Force with the Model State Public 
Health Act, Public Health Statute Moderniza- 
tion National Excellence Collaborative, Sep- 
tember 2003.” 

School-Based Child and Family Team 
Initiative. — Session Laws 2005-276, s. 6.24, 
provides for the development and implementa- 
tion of a School-Based Child and Family Team 
Initiative. See note at G.S. 115C-105.20. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 


CASE NOTES 


A board of health acts within its rule 
making powers when it enacts a regulation 
which (1) is related to the promotion or protec- 
tion of health, (2) is reasonable in light of the 
health risk addressed, (3) is not violative of any 
law or constitutional provision, (4) is not dis- 
criminatory, and (5) does not make distinctions 
based upon policy concerns traditionally re- 


served for legislative bodies. City of Roanoke 
Rapids v. Peedin, 124 N.C. App. 578, 478 S.E.2d 
525101090). 

Applied in Gray v. Laws, 51 F.3d 426 (4th 
Cir 1995): 

Cited in Houck & Sons v. Transylvania 
County, 852 F. Supp. 442 (W.D.N.C. 1993), 
aff’d, 36 F.3d 1092 (4th Cir. 1994). 


§ 130A-34.1. Accreditation of local health departments; 
board established. 


(a) The Local Health Department Accreditation Board is established within 
the North Carolina Institute for Public Health. The Board shall be composed 
of 17 members appointed by the Secretary of the Department of Health and 


Human Services as follows: 


(1) Four shall be county commissioners recommended by the North 
Carolina Association of County Commissioners, and four shall be 
members of a local board of health as recommended by the Association 
of North Carolina Boards of Health. 


(2) Three local health directors. 


(3) Two staff members from the Division of Public Health, Department of 


Health and Human Services. 
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(4) One staff member from the Division of Environmental Health, recom- 
mended by the Secretary of Environment and Natural Resources. 
(5) Three at large. 
(b) Members shall serve four-year terms except that initial terms shall be 
staggered such that three members are appointed for one year, four members 
are appointed for two years, four members are appointed for three years, and 
six members are appointed for four years. An appointment to fill a vacancy on 
the Board created by the resignation, dismissal, ineligibility, death, or disabil- 
ity of any member shall be made for the balance of the unexpired term. The 
Secretary may remove any member for misfeasance, malfeasance, or nonfea- 
sance. The chair shall be designated by the Secretary and shall designate the 
times and places at which the Board shall meet. The Board shall meet as often 
as necessary to carry out its duty to develop and review periodically accredi- 
tation standards, to engage in activities necessary to assign accreditation 
status to local health departments, and to engage in other activities necessary 
to implement this section. 
(c) Members of the Board who are not officers or employees of the State shall 
receive reimbursement for travel and subsistence expenses at the rates 
specified in G.S. 138-5. Members of the Board who are officers or employees of 
the State shall receive reimbursement for travel and subsistence at the rate set 
out in G.S. 138-6. 
(d) The Board shall assign an accreditation status to each local health 
department that applies for initial accreditation, reaccreditation, or relief from 
conditional accreditation. The Board shall assign the appropriate accreditation 
status, as follows: 
(1) Accredited, which means that the local health department has satis- 
fied the accreditation standards adopted by the Board and applicable 
rules adopted by the Commission. 
(2) Conditionally accredited, which means that the local health depart- 
ment has failed to meet one or more accreditation standards and has 
therefore been granted short-term accreditation subject to conditions 
specified by the Board. 
(3) Unaccredited, which means that the local health department has 
continued to fail to meet one or more accreditation standards after a 
period of conditional accreditation. 
(e) The Commission shall, after reviewing standards developed by and 
consulting with the Board, adopt rules establishing accreditation standards for 
local health departments. The accreditation standards shall include at least all 
of the following: 
(1) An accreditation process that consists of the following components: 
a. A self-assessment conducted by the local health department seek- 
ing accreditation. 

b. A site visit by a team of experts to clarify, verify, and amplify the 
information in the self-assessment. 

c. Final action by the Board on the local health department’s accred- 
itation status. 

(2) The local health department’s capacity to provide the essential public 
health services, as follows: 

. Monitoring health status to identify community health problems. 

. Diagnosing and investigating health hazards in the community. 

. Informing, educating, and empowering people about health issues. 

. Mobilizing community partnerships to identify and solve health 

problems. 

e. Developing policies and plans that support individual and commu- 
nity health efforts. 

fs pete laws and regulations that protect health and ensure 
satety. 


Ro Of 
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g. Linking people to needed personal health care services and assur- 
ing the provision of health care when otherwise unavailable. 

h. Assuring a competent public health workforce and personal health 
care workforce. 

i. Evaluating effectiveness, accessibility, and quality of personal and 
population-based health services. 

j. Conducting research. 

(3) The local health department’s facilities and administration. 

(4) The local health department’s staff competencies and training proce- 
dures or programs. 

(5) The local health department’s governance and fiscal management; and 

(6) Informal procedures for reviewing Board decisions. 

(f) All local health departments shall obtain and maintain accreditation in 
accordance with this section. The Board shall implement accreditation over a 
period of eight years, beginning January 1, 2006. The Board shall establish a 
schedule specifying when each local health department shall apply for initial 
accreditation and ensuring that all local health departments have applied for 
initial accreditation by December 1, 2014. 

(g) The Board shall assign the following accreditation status, as applicable: 

(1) “Accredited” to a local health department that satisfies the accredita- 
tion standards. The initial period of accreditation shall expire four 
calendar years after initial accreditation is granted. 

(2) “Conditionally accredited” to a local health department that, in its 
initial accreditation application, fails to satisfy the accreditation 
standards. The period of conditional accreditation shall expire two 
calendar years after conditional accreditation is granted. The Board 
shall provide to the local health department a written statement of 
the conditions that must be satisfied in order for the local health 
department to be accredited. At any time during the two-year period, 
the local health department may request that its status be reviewed 
and changed from “conditionally accredited” to “accredited.” If the 
Board finds that the conditions have been met, the Board shall change 
the local health department’s status to “accredited” with the accredi- 
tation period to expire four calendar years after the conditional 
accreditation was initially granted. If the Board finds that the 
conditions have not been satisfied, the local health department shall 
continue under its grant of conditional accreditation. During the 
conditional accreditation period, the local health department may 
apply again for accreditation in accordance with rules adopted by the 
Commission. 

(h) Each accredited local health department shall apply for reaccreditation 
in accordance with rules adopted by the Commission. 

(i) When the Board assigns the status “unaccredited” to a local health 
department, the Board shall send written notification of that status to the local 
health department and to the Secretary. 

(j) The Commission shall adopt rules to implement this section. (2005-369, 
s. 1(b).) 


Editor’s Note. — Session Laws 2005-369, s. 
2, made this section effective October 1, 2005. 


§ 130A-35. County board of health; appointment; terms. 


(a) A county board of health shall be the policy-making, rule-making and 
adjudicatory body for a county health department. 
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(b) The members of a county board of health shall be appointed by the 
county board of commissioners. The board shall be composed of 11 members. 
The composition of the board shall reasonably reflect the population makeup of 
the county and shall include: one physician licensed to practice medicine in 
this State, one licensed dentist, one licensed optometrist, one licensed veteri- 
narian, one registered nurse, one licensed pharmacist, one county commis- 
sioner, one professional engineer, and three representatives of the general 
public. All members shall be residents of the county. If there is not a licensed 
physician, a licensed dentist, a licensed optometrist, a licensed veterinarian, a 
registered nurse, a licensed pharmacist, or a professional engineer available 
for appointment, an additional representative of the general public shall be 
appointed. If however, one of the designated professions has only one person 
residing in the county, the county commissioners shall have the option of 
appointing that person or a member of the general public. 

(c) Except as provided in this subsection, members of a county board of 
health shall serve three-year terms. No member may serve more than three 
consecutive three-year terms unless the member is the only person residing in 
the county who represents one of the professions designated in subsection (b) 
of this section. The county commissioner member shall serve only as long as 
the member is a county commissioner. When a representative of the general 
public is appointed due to the unavailability of a licensed physician, a licensed 
dentist, a licensed optometrist, a licensed veterinarian, a registered nurse, a 
licensed pharmacist, or a professional engineer, that member shall serve only 
until a licensed physician, a licensed dentist, a licensed optometrist, a licensed 
veterinarian, a registered nurse, a licensed pharmacist, or a professional 
engineer becomes available for appointment. In order to establish a uniform 
staggered term structure for the board, a member may be appointed for less 
than a three-year term. 

(d) Vacancies shall be filled for any unexpired portion of a term. 

(e) Achairperson shall be elected annually by a county board of health. The 
local health director shall serve as secretary to the board. 

(f) A majority of the members shall constitute a quorum. 

(g) A member may be removed from office by the county board of commis- 
sioners for: 

(1) Commission of a felony or other crime involving moral turpitude; 

(2) Violation of a State law governing conflict of interest; 

(3) Violation of a written policy adopted by the county board of commis- 
sioners; 

(4) Habitual failure to attend meetings; 

(5) Conduct that tends to bring the office into disrepute; or 

(6) Failure to maintain qualifications for appointment required under 
subsection (b) of this section. 

A board member may be removed only after the member has been given 
written notice of the basis for removal and has had the opportunity to respond. 

(h) A member may receive a per diem in an amount established by the 
county board of commissioners. Reimbursement for subsistence and travel 
shall be in accordance with a policy set by the county board of commissioners. 

(i) The board shall meet at least quarterly. The chairperson or three of the 
members may call a special meeting. (1901, c. 245, s. 3; Rev., s. 4444; 1911, c. 
62,8. 9; C.8., 8: 7604; 1931, ¢.149; 1941, eo9S85; 1845) ch 99sc, 1030h se eae 
CA14,8.3; WWolo792 195 (¢., 1301, s. Le 1963.03 59 WoO cel oes oe lets 
c. (dDse-d¢ 1971, ice 1 f5eseieuc. 940Nca1s 107 anche ys tlacal lo] eo atom 
1979 )-c, G21 198d vem 04 1983.07.69). 's: 2. 1950.64 lone 19S enon eae 
LOSORCa G4SA2> L995 scr 264, ae) 
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Local Modification to Former G.S. 130-13 
and Former Similar Provisions. — Cald- 
well: 1939, c. 366; Cumberland: 1935, c. 159; 
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1943, c. 91; Edgecombe: 1969, c. 422; Moore: 
1943 :ceD26nse727 Nash: 1949::e: 6:9) 1, 


CASE NOTES 


Rule-Making Powers. — A board of health 
acts within its rule-making powers when it 
enacts a regulation which (1) is related to the 
promotion or protection of health, (2) is reason- 
able in light of the health risk addressed, (3) is 
not violative of any law or constitutional provi- 
sion, (4) is not discriminatory, and (5) does not 
make distinctions based upon policy concerns 
traditionally reserved for legislative bodies. 
City of Roanoke Rapids v. Peedin, 124 N.C. App. 
578, 478 S.E.2d 528 (1996). 


Powers Exceeded. — Enactment of county 
smoking rules exceeded the general limitations 
imposed upon rule-making powers of boards of 
health. City of Roanoke Rapids v. Peedin, 124 
N.C. App. 578, 478 S.E.2d 528 (1996). 

Applied in Gray v. Laws, 51 F.3d 426 (4th 
Cir, 1995). 

Cited in Houck & Sons v. Transylvania 
County, 852 F. Supp. 442 (W.D.N.C. 1993), 
aff’d, 36 F.3d 1092 (4th Cir. 1994). 


§ 130A-36. Creation of district health department. 


(a) A district health department including more than one county may be 
formed in lieu of county health departments upon agreement of the county 
boards of commissioners and local boards of health having jurisdiction over 
each of the counties involved. A county may join a district health department 
upon agreement of the boards of commissioners and local boards of health 
having jurisdiction over each of the counties involved. A district health 
department shall be a public authority as defined in G.S. 159-7(b)(10). 

(b) Upon creation of or addition to a district health department, the existing 
rules of the former board or boards of health shall continue in effect until 
amended or repealed by the district board of health. (1957, c. 13857, s. 1; 1969, 
Ceo ee ao Ce Ours 2 FLO von.c. L43ussul<4:16 47638, 1287 1975oc.396, 
me octhicaZoo; c. 408; 1983, c. 891)'s. 2.) 


OPINIONS OF ATTORNEY GENERAL 


divisions of this State from regulation by the 
North Carolina Utilities Commission. See opin- 
ion of Attorney General to Mr. David D. King, 


Department Authorized to Operate Pub- 
lic Transport. — The  Pasquotank- 
Perquimans-Camden-Chowan District Health 


Department has the authority to operate public 
transit on a fare paying basis, without estab- 
lishment of a Transportation Authority. Section 


Director of Division of Public Transportation, 
North Carolina Department of Transportation, 
55 N.C.A.G. 76 (1986). 


62-260 (a)(1) specifically exempts political sub- 


§ 180A-37. District board of health. 


(a) A district board of health shall be the policy-making, rule-making and 
adjudicatory body for a district health department and shall be composed of 15 
members; provided, a district board of health may be increased up to a 
maximum number of 18 members by agreement of the boards of county 
commissioners in all counties that comprise the district. The agreement shall 
be evidenced by concurrent resolutions adopted by the affected boards of 
county commissioners. 

(b) The county board of commissioners of each county in the district shall 
appoint one county commissioner to the district board of health. The county 
commissioner members of the district board of health shall appoint the other 
members of the board, including at least one physician licensed to practice 
medicine in this State, one licensed dentist, one licensed optometrist, one 
licensed veterinarian, one registered nurse, one licensed pharmacist, and one 
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professional engineer. The composition of the board shall reasonably reflect the 
population makeup of the entire district and provide equitable district-wide 
representation. All members shall be residents of the district. If there is not a 
licensed physician, a licensed dentist, a licensed optometrist, a licensed 
veterinarian, a registered nurse, a licensed pharmacist, or a professional 
engineer available for appointment, an additional representative of the gen- 
eral public shall be appointed. If however, one of the designated professions 
has only one person residing in the district, the county commissioner members 
shall have the option of appointing that person or a member of the general 
public. 

(c) Except as provided in this subsection, members of a district board of 
health shall serve terms of three years. Two of the original members shall 
serve terms of one year and two of the original members shall serve terms of 
two years. No member shall serve more than three consecutive three-year 
terms unless the member is the only person residing in the district who 
represents one of the professions designated in subsection (b) of this section. 
County commissioner members shall serve only as long as the member is a 
county commissioner. When a representative of the general public is appointed 
due to the unavailability of a licensed physician, a licensed dentist, a licensed 
optometrist, a licensed veterinarian, a registered nurse, a licensed pharmacist, 
or a professional engineer that member shall serve only until a licensed 
physician, a licensed dentist, a licensed optometrist, a licensed veterinarian, a 
registered nurse, a licensed pharmacist, or a professional engineer becomes 
available for appointment. The county commissioner members may appoint a 
member for less than a three-year term to achieve a staggered term structure. 

(d) Whenever a county shall join or withdraw from an existing district 
health department, the district board of health shall be dissolved and a new 
board shall be appointed as provided in subsection (c). 

(e) Vacancies shall be filled for any unexpired portion of a term. 

(f) Achairperson shall be elected annually by a district board of health. The 
local health director shall serve as secretary to the board. 

(g) A majority of the members shall constitute a quorum. 

(h) Amember may be removed from office by the district board of health for: 

(1) Commission of a felony or other crime involving moral turpitude; 

(2) Violation of a State law governing conflict of interest; 

(3) Violation of a written policy adopted by the county board of commis- 
sioners of each county in the district; 

(4) Habitual failure to attend meetings; 

(5) Conduct that tends to bring the office into disrepute; or 

(6) Failure to maintain qualifications for appointment required under 
subsection (b) of this section. 

A board member may be removed only after the member has been given 
written notice of the basis for removal and has had the opportunity to respond. 

(1) Amember may receive a per diem in an amount established by the county 
commissioner members of the district board of health. Reimbursement for 
subsistence and travel shall be in accordance with a policy set by the county 
commissioner members of the district board of health. 

(j) The board shall meet at least quarterly. The chairperson or three of the 
members may call a special meeting. 

(k) A district board of health is authorized to provide liability insurance for 
the members of the board and the employees of the district health department. 
A district board of health is also authorized to contract for the services of an 
attorney to represent the board, the district health department and its 
employees, as appropriate. The purchase of liability insurance pursuant to this 
subsection waives both the district board of health’s and the district health 
department’s governmental immunity, to the extent of insurance coverage, for 
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any act or omission occurring in the exercise of a governmental function. By 
entering into a liability insurance contract with the district board of health, an 
insurer waives any defense based upon the governmental immunity of the 
district board of health or the district health department. (1957, c. 1357, s. 1; 
Piboec. 1 19s, 2> 1971. c. 115, s.2: c.-940), Ss, ls 19 Tores  4oset 164 2h 768: 
P25. 1975. c2'396, Ss? 1) 198lice, 104;°238, 408; 1983, ¢891,s, 271983 Reg. 
Bese1954)/c. 1077; 1985; c. 418, 8.2: 1987, c. 84, 6:2; 1989, ¢. 764, s. 3; 1995, 
6, 204:"8; 2:) 


CASE NOTES 


A district board of health is a creature of ‘© Cited in Meyer v. Walls, 122 N.C. App. 507, 
the legislature and has only such powers and 4715S.E.2d 422 (1996), aff'd in part and rev'd in 
authority as are given it by the legislature. part, 347 N.C. 97, 489 S.E.2d 880 (1997). 
State v. Curtis, 230 N.C. 169, 52 S.E.2d 364 
(1949), decided under former statutory provi- 
sions. 


OPINIONS OF ATTORNEY GENERAL 


Acounty commissioner member of adis- limitations as other members of the board. See 
trict board of health may serve more than opinion of Attorney General to Hal G. Harrison 
three consecutive three-year terms on the Mitchell County Attorney, 1998 N.C.A.G. 40 
board and is not subject to the same term (10/8/98). 


§ 1380A-38. Dissolution of a district health department. 


(a) Whenever the board of commissioners of each county constituting a 
district health department determines that the district health department is 
not operating in the best health interests of the respective counties, they may 
direct that the district health department be dissolved. In addition, whenever 
a board of commissioners of a county which is a member of a district health 
department determines that the district health department is not operating in 
the best health interests of that county, it may withdraw from the district 
health department. Dissolution of a district health department or withdrawal 
from the district health department by a county shall be effective only at the 
end of the fiscal year in which the action of dissolution or withdrawal 
transpired. 

(b) Notwithstanding the provisions of subsection (a), no district health 
department shall be dissolved without prior written notification to the Depart- 
ment. 

(c) Any budgetary surplus available to a district health department at the 
time of its dissolution shall be distributed to those counties comprising the 
district on the same pro rata basis that the counties appropriated and 
contributed funds to the district health department budget during the current 
fiscal year. Distribution to the counties shall be determined on the basis of an 
audit of the financial record of the district health department. The district 
board of health shall select a certified public accountant or an accountant who 
is subsequently certified by the Local Government Commission to conduct the 
audit. The audit shall be performed in accordance with G.S. 159-34. The same 
method of distribution of funds described above shall apply when one or more 
counties of a district health department withdraw from a district. 

(d) Upon dissolution or withdrawal, all rules adopted by a district board of 
health shall continue in effect until amended or repealed by the new board or 
boards of health. (1971, c. 858; 1975, c. 396, s. 2; c. 403; 1983, c. 891, s. 2.) 
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§ 130A-39. Powers and duties of a local board of health. 


(a) A local board of health shall have the responsibility to protect and 
promote the public health. The board shall have the authority to adopt rules 
necessary for that purpose. 

(b) A local board of health may adopt a more stringent rule in an area 
regulated by the Commission for Health Services or the Environmental 
Management Commission where, in the opinion of the local board of health, a 
more stringent rule is required to protect the public health; otherwise, the 
rules of the Commission for Health Services or the rules of the Environmental 
Management Commission shall prevail over local board of health rules. 
However, a local board of health may not adopt a rule concerning the grading, 
operating, and permitting of food and lodging facilities as listed in Part 6 of 
Article 8 of this Chapter and as defined in G.S. 130A-247(1), and a local board 
of health may adopt rules concerning wastewater collection, treatment and 
disposal systems which are not designed to discharge effluent to the land 
surface or surface waters only in accordance with G.S. 130A-335(c). 

(c) The rules of a local board of health shall apply to all municipalities 
within the local board’s jurisdiction. 

(d) Not less than 10 days before the adoption, amendment or repeal of any 
local board of health rule, the proposed rule shall be made available at the 
office of each county clerk within the board’s jurisdiction, and a notice shall be 
published in a newspaper having general circulation within the area of the 
board’s jurisdiction. The notice shall contain a statement of the substance of 
the proposed rule or a description of the subjects and issues involved, the 
proposed effective date of the rule and a statement that copies of the proposed 
rule are available at the local health department. A local board of health rule 
shall become effective upon adoption unless a later effective date is specified in 
the rule. 

(e) Copies of all rules shall be filed with the secretary of the local board of 
health. 

(f) A local board of health may, in its rules, adopt by reference any code, 
standard, rule or regulation which has been adopted by any agency of this 
State, another state, any agency of the United States or by a generally 
recognized association. Copies of any material adopted by reference shall be 
filed with the rules. 

(g) A local board of health may impose a fee for services to be rendered by a 
local health department, except where the imposition of a fee is prohibited by 
statute or where an employee of the local health department is performing the 
services as an agent of the State. Notwithstanding any other provisions of law, 
a local board of health may impose cost-related fees for services performed 
pursuant to Article 11 of this Chapter, “Wastewater Systems,” for services 
performed pursuant to Part 10, Article 8 of this Chapter, “Public Swimming 
Pools”, and for services performed pursuant to Part 11, Article 8 of this 
Chapter, “Tattooing”. Fees shall be based upon a plan recommended by the 
local health director and approved by the local board of health and the 
appropriate county board or boards of commissioners. The fees collected under 
the authority of this subsection are to be deposited to the account of the local 
health department so that they may be expended for public health purposes in 
accordance with the provisions of the Local Government Budget and Fiscal 
Control Act. (1901, ¢. 245, s:' 3: Rev., s. 4444719119" 62's°9- C8 )"s" 70653195 
€, 1357, 8. 1;1959; co 1024s) t) 1963. er 108771973, C476. Ss. 128 "50S oe 
e657. Ss; 2; LOST cr 1o0Ms: 2 ch 281 7940s 4965 COU lowe JooeC = mr 
s. 1; 1989, c. 577, s. 2; 1991 (Reg. Sess., 1992), c. 944, s. 10; 1993 (Reg. Sess., 
1994) ves G705 622" 199057 c. 007 os 420 70(C))) 
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Legal Periodicals. — For note, “Preemp- 
tion Hogwash: North Carolina’s Judicial Repeal 
of Local Authority to Regulate Hog Farms in 


CASE 


Rule-Making Powers. — A board of health 
acts within its rule-making powers when it 
enacts a regulation which (1) is related to the 
promotion or protection of health, (2) is reason- 
able in light of the health risk addressed, (3) is 
not violative of any law or constitutional provi- 
sion, (4) is not discriminatory, and (5) does not 
make distinctions based upon policy concerns 
traditionally reserved for legislative bodies. 
City of Roanoke Rapids v. Peedin, 124 N.C. App. 
518,413 5.1.20 528: (1996). 

Although the county board of health could 
adopt rules more strict than those adopted at 
the state level to protect the public health, 
under G.S. 130A-39(b), its rules attempting to 
regulate swine farms more strictly than the 
state could not stand because they insuffi- 
ciently expressed a rationale for the county’s 
stricter regulation. Craig v. County of 
Chatham, 3596 N.C. 40, 565 S.E.2d 172, 2002 
N.C. LEXIS 539 (2002). 

Limited Powers. — County boards of 
health and other administrative agencies, be- 
ing creatures of statute, have only such powers 
as are conferred upon them by statute, either 
expressly or by necessary implication. Cham- 
pion v. Vance County Bd. of Health, 221 N.C. 
96, 19 S.E.2d 239 (1942), decided under former 
statutory provisions. 
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Craig v. County of Chatham,” see 80 N.C.L. Rev. 
2121 (2002). 


NOTES 


Powers Exceeded. — Enactment of county 
smoking rules exceeded the general limitations 
imposed upon rule-making powers of boards of 
health. City of Roanoke Rapids v. Peedin, 124 
N.C. App. 578, 478 S.E.2d 528 (1996). 

Findings of Board Not Final. — The find- 
ing of the county board of health that the 
maintenance of a cemetery upon the watershed 
is a nuisance to the public health has not the 
same force as the positive declarations of stat- 
ute, and it may be shown in answer to a notice 
to show cause why an injunction should not be 
continued to the final hearing that the partic- 
ular cemetery, as maintained, was not a nul- 
sance entitling the plaintiff to injunctive relief. 
Board of Health v. Lewis, 196 N.C. 641, 146 
S.E. 592 (1929), decided under former statutory 
provisions. 

Applied in Gray v. Laws, 51 F.3d 426 (4th 
Cir. 1995). 

Cited in Houck & Sons v. Transylvania 
County, 852 F. Supp. 442 (W.D.N.C. 1993), 
aff'd, 36 F.3d 1092 (4th Cir. 1994); Craig v. 
County of Chatham, 143 N.C. App. 30, 545 
S.E.2d 455, 2001 N.C. App. LEXIS 221 (2001), 
cert. granted, 354 N.C. 68, 553 S.H.2d 37 
(2001). 


OPINIONS OF ATTORNEY GENERAL 


For opinion that a local board of health 
may not regulate the production, process- 
ing and distribution of “Grade A” fluid 
milk and milk products, see opinion of Attor- 


ney General to Stacy Covil, Head, Sanitation 
Branch, Division of Health Services, 50 
N.C.A.G. 42 (1980), rendered under former G.S. 
130-17. 


§ 130A-40. Appointment of local health director. 


(a) A local board of health, after consulting with the appropriate county 
board or boards of commissioners, shall appoint a local health director. All 
persons who are appointed to the position of local health director on or after 
January 1, 1992, must possess minimum education and experience require- 
ments for that position, as follows: 

(1) A medical doctorate; or 

(2) A masters degree in Public Health Administration, and at least one 
year of employment experience in health programs or health services; 
or 

(3) Amasters degree in a public health discipline other than public health 
administration, and at least three years of employment experience in 
health programs or health services; or 

(4) A masters degree in public administration, and at least two years of 
experience in health programs or health services; or 
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(5) Amasters degree in a field related to public health, and at least three 
years of experience in health programs or health services; or 

(6) A bachelors degree in public health administration or public adminis- 
tration and at least three years of experience in health programs or 
health services. 

(b) Before appointing a person to the position of local health director under 
subsection (a)(5) of this section, the local board of health shall forward the 
application and other pertinent materials of such candidate to the State 
Health Director. If the State Health Director determines that the candidate’s 
masters degree is in a field not related to public health, the State Health 
Director shall so notify the local board of health in writing within 15 days of the 
State Health Director’s receipt of the application and materials, and such 
candidate shall be deemed not to meet the education requirements of subsec- 
tion (a)(5) of this section. If the State Health Director fails to act upon the 
application within 15 days of receipt of the application and materials from the 
local board of health, the application shall be deemed approved with respect to 
the education requirements of subsection (a)(5) of this section, and the local 
board of health may proceed with appointment process. 

(c) The State Health Director shall review requests of educational institu- 
tions to determine whether a particular masters degree offered by the 
requesting institution is related to public health for the purposes of subsection 
(a)(5) of this section. The State Health Director shall act upon such requests 
within 90 days of receipt of the request and pertinent materials from the 
institution, and shall notify the institution of its determination in writing 
within the 90-day review period. If the State Health Director determines that 
an institution’s particular masters degree is not related to public health, the 
State Health Director shall include the reasons therefor in his written 
determination to the institution. 

(d) When a local board of health fails to appoint a local health director 
within 60 days of the creation of a vacancy, the State Health Director may 
appoint a local health director to serve until the local board of health appoints 
a local health director in accordance with this section. (1957, c. 1357, s. 1; 1973, 
c. 15273 476, 82 128; 1983, ¢.. 891. 6. 22-1983 (Res Sess. 1984) ec. 1054 
19917 ce Glas. 1) 


CASE NOTES 


Cited in Houck & Sons v. Transylvania 
County, 852 F. Supp. 442 (W.D.N.C. 1993), 
aff’d, 36 F.3d 1092 (4th Cir. 1994). 


OPINIONS OF ATTORNEY GENERAL 


Employment and termination of local 
health director are subject to the provisions 


County Board of Health, and Mr. Robert W. 
Yelton, Esquire, Attorney for Cleveland County, 


of Chapter 126, the State Personnel Act, and 
termination or discharge of a health director 
must comply with all statutory provisions and 
regulations duly adopted by the State Person- 
nel Commission pursuant to Chapter 126. See 
opinion of Attorney General to Mr. Michael S. 
Kennedy, Esquire, Attorney for Cleveland 


55 N.C.A.G. 113 (1986). 

The discharge of a local health director must 
comply with Chapter 126. See opinion of Attor- 
ney General to Mr. Robert W. Yelton, Attorney 
for Cleveland County Board of Health, 55 
N.C.A.G. 113 (1986). 


§ 130A-40.1. Pilot program for nurse as health director. 


(a) Notwithstanding G.S. 130A-40, a local board of health, after consulting 
with the appropriate county board of commissioners, and with the approval of 
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the Secretary of Health and Human Services, may appoint a local health 
director who meets the following education and experience requirements for 
that position: 

(1) Graduation from a four-year college or university with a Bachelor of 
Science in Nursing degree that includes a public health nursing 
rotation; or 

(2) Acandidate with an RN but not a bachelors degree if the candidate has 
at least 10 years’ experience, at least seven years of which must be in 
an administrative or supervisory role, and of this seven years, at least 
five years must be at the agency at which the candidate is an 
applicant for employment as local health director. 

(b) The Secretary of Health and Human Services may approve only one 
request under subsection (a) of this section, this section being designed as a 
pilot program concerning alternative qualifications for a local health director. 
The Secretary of Health and Human Services shall report any approval under 
this section to the Public Health Study Commission. 

(c) All bachelors level candidates appointed under this section shall have a 
total of 10 years’ public health experience, at least five years of which must be 
in a supervisory capacity at the agency at which the candidate is an applicant 
for employment as a local health director. Bachelor of Science in Nursing 
candidates with a public health rotation may use this BSN degree as credit for 
one year’s public health experience. 

(d) In addition to possessing the qualifications required in this section, all 
Bachelor of Science, Bachelor of Arts, or Registered Nurse candidates must 
complete at least six contact hours of continuing education annually on the 
subject of local and State government finance, organization, or budgeting. The 
training must be in a formal setting offered through the State or local 
government or through an accredited educational institution. This training is 
in addition to any other required training for local health director or other 
continuing education required to maintain other professional credentials. If 
during the course of employment as local health director the employee meets 
the requirements of this subsection, the additional training requirements of 
this section are waived. (2003-284, s. 10.33C.) 


Editor’s Note. — Session Laws 2003-284, s. Session Laws 2003-284, s. 49.5, is a sever- 
1.2, provides: “This act shall be known as the ability clause. 
‘Current Operations and Capital Improve- Session Laws 2003-284, s. 49.6, made this 
ments Appropriations Act of 2003’.” section effective July 1, 2003. 


§ 130A-41. Powers and duties of local health director. 


(a) A local health director shall be the administrative head of the local 
health department, shall perform public health duties prescribed by and under 
the supervision of the local board of health and the Department and shall be 
employed full time in the field of public health. 

(b) A local health director shall have the following powers and duties: 

(1) To administer programs as directed by the local board of health; 

(2) To enforce the rules of the local board of health; 

(3) To investigate the causes of infectious, communicable and other 
diseases; 

(4) To exercise quarantine authority and isolation authority pursuant to 
G.S. 1380A-145; 

(5) To disseminate public health information and to promote the benefits 
of good health; 

(6) To advise local officials concerning public health matters; 

(7) To enforce the immunization requirements of Part 2 of Article 6 of this 
Chapter; 
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(8) To examine and investigate cases of venereal disease pursuant to 
Parts 3 and 4 of Article 6 of this Chapter; 

(9) To examine and investigate cases of tuberculosis pursuant to Part 5 of 
Article 6 of this Chapter; 

(10) To examine, investigate and control rabies pursuant to Part 6 of 
Article 6 of this Chapter; 

(11) To abate public health nuisances and imminent hazards pursuant to 
G.S. 180A-19 and G.S. 1380A-20; 

(12) To employ and dismiss employees of the local health department in 
accordance with Chapter 126 of the General Statutes; 

(13) To enter contracts, in accordance with The Local Government Fi- 
nance Act, G.S. Chapter 159, on behalf of the local health department. 
Nothing in this paragraph shall be construed to abrogate the author- 
ity of the board of county commissioners. 

(c) Authority conferred upon a local health director may be exercised only 
within the county or counties comprising the local health department. (1957, c. 
Lea tseily 1973; co4 76, SHI 2819835 cas0lece21935 owl onse2 OOS mes 
ihe) 


CASE NOTES 


Personal Liability of Environmental Cited in Houck & Sons v. Transylvania 
Health Personnel. — who may be liable for County, 852 F. Supp. 442 (W.D.N.C. 1993), 
the negligent performance of their duties. Block aff’d, 36 F.3d 1092 (4th Cir. 1994); Gray v. 
v. County of Person, 141 N.C. App. 273, 540 Laws, 915 F. Supp. 747 (E.D.N.C. 1994). 
S.E.2d 415, 2000 N.C. App. LEXIS 1396 (2000). 

Applied in Gray v. Laws, 51 F.3d 426 (4th 
Cir, 1995). 


§ 1380A-42. Personnel records of district health depart- 
ments. 


Employee personnel records of a district health department shall have the 
same protections from disclosure as county employee personnel records under 
G.S. 153A-98. For the purposes of this section, the local health director shall 
perform the duties assigned to the county manager pursuant to G.S. 153A-98 
and the district board of health shall perform the duties assigned to the county 
board of commissioners pursuant to G.S. 153A-98. (1983, c. 891, s. 2.) 


Part 1A. Consolidated Human Services Agency. 


§ 130A-43. Consolidated human services agency; board; 
director. 


(a) Except as otherwise provided by this section and subject to any limita- 
tions that may be imposed by the board of county commissioners under G.S. 
153A-77, a consolidated human services agency created pursuant to G.S. 
153A-77 shall have the responsibility to carry out the duties of a local health 
department and the authority to administer the local public health programs 
established in this Chapter in the same manner as a local health department. 

(b) In addition to the powers conferred by G.S. 153A-77(d), a consolidated 
human services board shall have all the powers and duties of a local board of 
health as provided by G.S. 130A-39, except that the consolidated human 
services board may not: 

(1) Appoint the human services director. 
(2) Transmit or present the budget for local health programs. 
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(c) In addition to the powers conferred by G.S. 153A-77(e), a human services 
director shall have all the powers and duties of a local health director provided 
by G.S. 130A-41, except that the human services director may: 

(1) Serve as the executive officer of the consolidated human services 
agency only to the extent and in the manner authorized by the county 
manager. 

(2) Appoint staff of the consolidated human services agency only upon the 
approval of the county manager. (1995 (Reg. Sess., 1996), c. 690, s. 14.) 


Legal Periodicals. — For 1997 Legislative 
Survey, see 20 Campbell L. Rev. 469. 


§ 130A-44: Reserved for future codification purposes. 
Part 1B. Public Health Authorities Authorized. 


§ 130A-45. Title and purpose. 


(a) This Part shall be known and may be cited as the “Public Health 
Authorities Act”. 

(b) The purpose of this Part is to provide an alternative method for counties 
to provide public health services. This Part shall not be regarded as repealing 
any powers now existing under any other law, either general, special, or local. 

(c) It is the policy of the General Assembly that Public Health Authorities 
should have adequate authority to exercise the powers, rights, duties, func- 
tions, privileges, and immunities conferred upon them by law. (1997-502, s. 1.) 


Editor’s Note. — Session Laws 1997-502, s. at the direction of the Revisor of Statutes. 


1, enacted this part as Part 1A, G.S. 130A-43 Legal Periodicals. — For 1997 legislative 
through 130A-45.11. It has been redesignated survey, see 20 Campbell L. Rev. 469. 
as Part 1B, G.S. 180A-45 through 130A-45.11 


§ 130A-45.01. Definitions. 


As used in this Part, unless otherwise specified: 

(1) “Authority service area” means the area within the boundaries of the 
authority as provided for in G.S. 1380A-45.4. 

(2) “Board” means a public health authority board created under this 
Part. 

(3) “County” means the county which is, or is about to be, included in the 
territorial boundaries of a public health authority when created 
hereunder. 

(4) “County board of commissioners” means the legislative body charged 
with governing the county. 

(5) “Department” means the Department of Health and Human Services. 

(6) “Federal government” means the United States of America, or any 
agency, instrumentality, corporate or otherwise, of the United States 
of America. 

(7) “Government” means the State and federal governments and any 
subdivision, agency, or instrumentality, corporate or otherwise, of 
either of them. 

(8) “Public health authority” means a public body and a body corporate 
and politic organized under the provisions of this Part. 

(9) “Public health facility” means any one or more buildings, structures, 
additions, extensions, improvements, or other facilities, whether or 
not located on the same site or sites, machinery, equipment, furnish- 
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ings or other real or personal property suitable for providing public 
health services; and includes, without limitation, local public health 
departments or centers; public health clinics and outpatient facilities; 
nursing homes, including skilled nursing facilities and intermediate 
care facilities, adult care homes for the aged and disabled; public 
health laboratories; administration buildings, central service and 
other administrative facilities; communication, computer and other 
electronic facilities; pharmaceutical facilities; storage space; vehicular 
parking lots and other such public health facilities, customarily under 
the jurisdiction of or provided by public health departments, or any 
combination of the foregoing, with all necessary, convenient or related 
interests in land, machinery, apparatus, appliances, equipment, fur- 
nishings, appurtenances, site preparation, landscaping, and physical 
amenities. 

(10) “Real property” means lands, lands under water, structures, and any 
and all easements, franchises and incorporeal hereditaments and 
every estate and right therein, legal and equitable, including terms 
for years and liens by way of judgment, mortgage or otherwise. 

(11) “State” means the State of North Carolina. (1997-502, s. 1.) 


Editor’s Note. — Session Laws 1997-502, s. been redesignated as this section at the direc- 
1, enacted this section as G.S. 130A-44. It has tion of the Revisor of Statutes. 


§ 180A-45.02. Creation of a public health authority. 


(a) A public health authority may be created upon joint resolution of the 
county board of commissioners and the local board of health that it is in the 
interest of the public health and welfare to create a public health authority to 
provide public health services as required under G.S. 130A-34. 

(b) A public health authority including more than one county may be formed 
upon joint resolution of the county boards of commissioners and local boards of 
health having jurisdiction over each of the counties involved. 

(c) After the adoption of a resolution creating a public health authority, a 
public health authority board shall be appointed in accordance with G:S. 
130A-45.1. 

(d) Acounty may join a public health authority upon joint resolution of the 
boards of commissioners and local boards of health having jurisdiction over 
each of the counties involved. 

(e) Apublic health authority board shall govern the public health authority. 
All powers, duties, functions, rights, privileges, or immunities conferred on the 
public health authority may be exercised by the authority board. 

(f) The public health authority board shall absorb the functions, assets, and 
liabilities of the county or district boards of health, and that board is dissolved. 

(g) For the purpose of Chapter 159 of the General Statutes, a public health 
authority is a public authority as defined in G.S. 159-7(b)(10). 

(h) Before adopting a resolution creating a public health authority, the 
county board of commissioners shall hold a public hearing with notice 
published at least 10 days before the hearing. 

(i) For the purposes of Article 9 of Chapter 131E of the General Statutes, a 
public health authority is a person as defined in G.S. 131E-176(19). (1997-502, 
Ss.) 2O01-92735.-3.) 


Editor’s Note. — Session Laws 1997-502, s. been redesignated as this section at the direc- 
1, enacted this section as G.S. 130A-45. It has _ tion of the Revisor of Statutes. 
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§ 130A-45.1. Membership of the public health authority 
board. 


(a) A public health authority board shall be the policy-making, rule-making, 
and adjudicatory body for a public health authority and shall be composed of 
no fewer than seven members and no more than nine members; except that in 
an authority comprising two or more counties, the board shall be composed of 
no more than 11 members. Boards which intend to pursue federally qualified 
health center (or look-alike) status may have no fewer than nine and no more 
than 25 members. 

(b) In a single county authority, the county board of commissioners shall 
appoint the members of the board; in an authority comprising two or more 
counties, the chair of the county board of commissioners of each county in the 
authority shall appoint one county commissioner, or the commissioner’s 
express designee, to the authority board and these members shall jointly 
appoint the other members of the board. 

(c) The members of the board shall include: 

(1) At least one physician licensed under Chapter 90 of the General 
Statutes to practice medicine in this State, and at least one dentist 
licensed under Article 2 of Chapter 90 of the General Statutes to 
practice dentistry in this State; 

(2) At least one county commissioner or the commissioner’s express 
designee from each county in the authority; 

(3) At least two licensed or registered professionals from any of the 
following professions: optometry, veterinary science, nursing, phar- 
macy, engineering, or accounting; 

(4) At least one member from the administrative staff of a hospital 
serving the authority service area; and 

(5) At least one member from the general public. 

(d) Except as provided in this subsection, members of the board shall serve 
terms of three years. In order to establish a uniform staggered term structure 
for the Board, a member may be appointed for less than a three-year term. 

(e) Any member who is a county commissioner serves on the board in an ex 
officio capacity. 

(f) Whenever a county shall join or withdraw from an existing public health 
authority, the board shall be dissolved and a new board shall be appointed as 
provided in subsection (b) of this section. 

(g) Vacancies shall be filled within 120 days for any unexpired portion of a 
term. 

(h) Achair shall be elected annually by a board. The authority director shall 
serve as secretary to the board. 

(i) A majority of the members shail constitute a quorum. 

(j) A member may be removed from office by the board for any of the 
following: 

(1) Commission of a felony or other crime involving moral turpitude. 

(2) Violation of a State law governing conflict of interest. 

(3) Violation of a written policy adopted by the county board of commis- 
sioners of each county in the authority. 

(4) Habitual failure to attend meetings. 

(5) Conduct that tends to bring the office into disrepute. 

(6) Failure to maintain qualifications for appointment required under 
subsection (c) of this section. 

A board member may be removed only after the member has been given 
written notice of the basis for removal and has had the opportunity to respond. 

(k) Board members shall receive no compensation for their services, but 
they shall be entitled to reimbursement for subsistence and travel expenses 
incurred in the discharge of their duties. 
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(1) The board shall meet at least quarterly. The chair or three of the 
members may call a special meeting. (1997-502, s. 1; 2005-459, s. 2.) 


Effect of Amendments. — Session Laws _ tence, which read: “Two of the original mem- 
2005-459, s. 2, effective October 2, 2005, added bers shall serve terms of one year, and two of 
the second sentence in subsection (a); and in the original members shall serve terms of two 
subsection (d), deleted the former second sen- years.” and added the present second sentence. 


§ 130A-45.2. Dissolution of a public health authority. 


(a) Whenever the board of commissioners of each county constituting a 
public health authority determines that the authority is not operating in the 
best health interests of the authority service area, they may direct that the 
authority be dissolved. In addition, whenever a board of commissioners of a 
county which is a member of an authority determines that the authority is not 
operating in the best health interests of that county, it may withdraw from the 
authority. Dissolution of an authority or withdrawal from the authority by a 
county shall be effective only at the end of the fiscal year in which the action 
of dissolution or withdrawal transpired. 

(b) Notwithstanding the provisions of subsection (a) of this section, no public 
health authority shall be dissolved without prior written notification to the 
Department. 

(c) Any budgetary surplus available to a public health authority at the time 
of its dissolution shall be distributed to those counties comprising the author- 
ity on the same pro rata basis that the counties appropriated and contributed 
funds to the authority’s budget during the current fiscal year. Distribution to 
the counties shall be determined on the basis of an audit of the financial record 
of the authority. The public health authority board shall select a certified 
public accountant or an accountant who is subsequently certified by the Local 
Government Commission to conduct the audit. The audit shall be performed in 
accordance with G.S. 159-34. The same method of distribution of funds 
described above shall apply when one or more counties of an authority 
withdraw from the authority. 

(d) Upon dissolution or withdrawal, all rules adopted by the board continue 
in effect until amended or repealed by the new authority board or boards of 
health. (1997-502, s. 1.) 


§ 1380A-45.3. Powers and duties of authority board. 


(a) A public health authority shall have all the powers necessary or 
convenient to carry out the purposes of this Part, including the following 
powers to: 

(1) Protect and promote the public health. The board shall have the 
authority to adopt rules necessary for that purpose. 

(2) Construct, equip, operate, and maintain public health facilities. 

(3) Use property owned or controlled by the authority. 

(4) Acquire real or personal property, including existing public health 
facilities, by purchase, grant, gift, devise, lease or, with the permission 
of the county commissioners, condemnation. 

(5) Establish a fee schedule for services received from public health 

_ facilities and make services available regardless of ability to pay. 

(6) Appoint a public health authority director to serve at the pleasure of 
the authority board. 

(7) Establish a salary plan which shall set the salaries for employees of 
the area authority. 

(8) To adopt and enforce a professional reimbursement policy which may 
include the following provisions: (i) require that fees for the provision 
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of services received directly under the supervision of the public health 
authority shall be paid to the authority, (i) prohibit employees of the 
public health authority from providing services on a private basis 
which require the use of the resources and facilities of the public 
health authority, and (i111) provide that employees may not accept dual 
compensation and dual employment unless they have the written 
permission of the public health authority director. 

(9) Delegate to its agents or employees any powers or duties as it may 
deem appropriate. 

(10) Employ its own counsel and legal staff. 

(11) Adopt, amend, and repeal bylaws for the conduct of its business. 

(12) Enter into contracts for necessary supplies, equipment, or services 
for the operation of its business. 

(13) Act as an agent for the federal, State, or local government in 
connection with the acquisition, construction, operation, or manage- 
ment of a public health facility, or any part thereof. 

(14) Insure the property or the operations of the authority against risks as 
the authority may deem advisable. 

(15) Sue and be sued. 

(16) Accept donations or money, personal property, or real estate for the 
benefit of the authority and to take title to the same from any person, 
firm, corporation, or society. 

(17) Appoint advisory boards, committees, and councils composed of 
qualified and interested residents of the authority service area to 
study, interpret, and advise the public health authority board. 

(b) A public health authority shall have the power to establish and operate 
health care networks and may contract with or enter into any arrangement 
with other public health authorities or local health departments of this or other 
states, federal, or other public agencies, or with any person, private organiza- 
tion, or nonprofit corporation or association for the provision of public health 
services, including managed health care activities; provided, however, that for 
the purposes of this subsection only, a public health authority shall be 
permitted to and shall comply with the requirements of Article 67 of Chapter 
58 of the General Statutes to the extent that such requirements apply to the 
activities undertaken by the public health authority pursuant to this subsec- 
tion. The public health authority may pay for or contribute its share of the cost 
of any such contract or arrangement from revenues available for these 
purposes, including revenues arising from the provision of public health 
services. 

(c) A public health authority may lease any public health facility, or part, to 
a nonprofit association on terms and conditions consistent with the purposes of 
this Part. The authority will determine the length of the lease. No lease 
executed under this subsection shall be deemed to convey a freehold interest. 

(d) A public health authority shall neither sell nor convey any rights of 
ownership the county has in any public health facility, including the buildings, 
land, and equipment associated with the facility, to any corporation or other 
business entity operated for profit, except that nothing herein shall prohibit 
the sale of surplus buildings, surplus land, or surplus equipment by an 
authority to any corporation or other business entity operated for profit. For 
purposes of this subsection, “surplus” means any building, land, or equipment 
which is not required for use in the delivery of public health care services by a 
public health facility at the time of the sale or conveyance of ownership rights. 

(e) A public health authority may lease any public health facility, or part, to 
any corporation, foreign or domestic, authorized to do business in North 
Carolina on terms and conditions consistent with the purposes of this Part and 
with G.S. 160A-272. 
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(f) A public health authority may exercise any or all of the powers conferred 
upon it by this Part, either generally or with respect to any specific public 
health facility or facilities, through or by designated agents, including any 
corporation or corporations which are or shall be formed under the laws of this 
State. 

(g) An authority may contract to insure itself and any of its board members, 
agents, or employees against liability for wrongful death or negligent or 
intentional damage to person or property or against absolute liability for 
damage to person or property caused by an act or omission of the authority or 
of any of its board members, agents, or employees when acting within the scope 
of their authority and the course of their employment. The board shall 
determine what liabilities and what members, agents, and employees shall be 
covered by any insurance purchased pursuant to this subsection. 

Purchase of insurance pursuant to this subsection waives the authority’s 
governmental immunity, to the extent of insurance coverage, for any act or 
omission occurring in the exercise of a governmental function. Participation in 
a local government risk pool pursuant to Article 23 of Chapter 58 of the 
General Statutes shall be deemed to be the purchase of insurance for the 
purposes of this section. By entering into an insurance contract with the 
authority, an insurer waives any defense based upon the governmental 
immunity of the authority. 

(h) If an authority has waived its governmental immunity pursuant to 
subsection (g) of this section, any person, or in the event of death, their 
personal representative, sustaining damages as a result of an act or omission 
of the authority or any of its board members, agents, or employees, occurring 
in the exercise of a governmental function, may sue the authority for recovery 
of damages. To the extent of the coverage of insurance purchased pursuant to 
subsection (g) of this section, governmental immunity may not be a defense to 
the action. Otherwise, however, the authority has all defenses available to 
private litigants in any action brought pursuant to this section without 
restriction, limitation, or other effect, whether the defense arises from common 
law or by virtue of a statute. 

Despite the purchase of insurance as authorized by subsection (g) of this 
section, the liability of an authority for acts or omissions occurring in the 
exercise of governmental functions does not attach unless the plaintiff waives 
the right to have all issues of law or fact relating to insurance in the action 
determined by a jury. The judge shall hear and determine these issues without 
resort to a jury, and the jury shall be absent during any motion, argument, 
testimony, or announcement of findings of fact or conclusions of law relating to 
these issues unless the defendant requests a jury trial on them. (1997-502, s. 
12) 


§ 130A-45.4. Appointment of a public health authority di- 
rector. 


(a) A public health authority board, after consulting with the appropriate 
county board or boards of commissioners, shall appoint a public health 
authority director. 

(b) All persons who are appointed to the position of public health authority 
director must possess minimum education and experience requirements for 
that position, as follows: 

(1) A medical doctorate; or 
(2) A masters degree in Public Health Administration, and at least one 
year of employment experience in health programs or health services; 


or 
(3) Amasters degree in a public health discipline other than public health 


administration, and at least three years of employment experience in 
health programs or health services; or 
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(4) A masters degree in public administration, and at least two years of 
experience in health programs or health services; or 

(5) Amasters degree in a field related to public health, and at least three 
years of experience in health programs or health services; or 

(6) A bachelors degree in public health administration or public adminis- 
tration and at least three years of experience in health programs or 
health services. 

(c) Before appointing a person to the position of public health authority 
director under subdivision (a)(5) of this section, the authority board shall 
forward the application and other pertinent materials of such candidate to the 
State Health Director. If the State Health Director determines that the 
candidate’s masters degree is in a field not related to public health, the State 
Health Director shall so notify the authority board in writing within 15 days of 
the State Health Director’s receipt of the application and materials, and such 
candidate shall be deemed not to meet the education requirements of subdi- 
vision (a)(5) of this section. If the State Health Director fails to act upon the 
application within 15 days of receipt of the application and materials from the 
authority board, the application shall be deemed approved with respect to the 
education requirements of subdivision (a)(5) of this section, and the authority 
board may proceed with the appointment process. 

(d) The State Health Director shall review requests of educational institu- 
tions to determine whether a particular masters degree offered by the 
requesting institution is related to public health for the purposes of subdivision 
(a)(5) of this section. The State Health Director shall act upon such requests 
within 90 days of receipt of the request and pertinent materials from the 
institution, and shall notify the institution of its determination in writing 
within the 90-day review period. If the State Health Director determines that 
an institution’s particular masters degree is not related to public health, the 
State Health Director shall include the reasons therefor in his written 
determination to the institution. 

(e) When an authority board fails to appoint a public health authority 
director within 60 days of the creation of a vacancy, the State Health Director 
may appoint an authority director to serve until the authority board appoints 
an authority director in accordance with this section. (1997-502, s. 1.) 


§ 130A-45.5. Powers and duties of a public health author- 
ity director. 


(a) The public health authority director is an employee of the authority 
board and shall serve at the pleasure of the authority board. 

(b) An authority health director shall perform public health duties pre- 
scribed by and under the supervision of the public health authority board and 
the Department and shall be employed full time in the field of public health. 

(c) An authority health director shall have the following powers and duties: 

(1) To administer programs as directed by the public health authority 
board; 

(2) To enforce the rules of the public health authority board; 

(3) To investigate the causes of infectious, communicable, and other 
diseases; 

(4) To exercise quarantine authority and isolation authority pursuant to 
G.S. 1380A-145; 

(5) To disseminate public health information and to promote the benefits 
of good health; 

(6) To advise local officials concerning public health matters; 

(7) To enforce the immunization requirements of Part 2 of Article 7 of this 
Chapter; 
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(8) To examine and investigate cases of venereal disease pursuant to 
Parts 3 and 4 of Article 6 of this Chapter; 
(9) To examine and investigate cases of tuberculosis pursuant to Part 5 of 
Article 6 of this Chapter; 
(10) To examine, investigate, and control rabies pursuant to Part 6 of 
Article 6 of this Chapter; 
(11) To abate public health nuisances and imminent hazards pursuant to 
G.S. 1380A-19 and G.S. 130A-20; and 
(12) To employ, discipline, and dismiss employees of the public health 
authority. 
(d) Authority conferred upon a public health authority director may be 
exercised only within the county or counties comprising the public health 
authority. (1997-502, s. 1.) 


§ 1380A-45.6. Boundaries of the authority. 


A public health authority may provide or contract to provide public health 
services and to acquire, construct, establish, enlarge, improve, maintain, own, 
or operate, and contract for the operation of any public health facilities outside 
the territorial limits, within reasonable limitation, of the county or counties 
creating the authority, but in no case shall a public health authority be held 
liable for damages to those outside the territorial limits of the county or 
counties creating the authority for failure to provide any public health service. 
(ootoU2 ese.) 


§ 1380A-45.7. Medical review committee. 


(a) A member of a duly appointed medical review committee who acts 
without malice or fraud shall not be subject to liability for damages in any civil 
action on account of any act, statement, or proceeding undertaken, made, or 
performed within the scope of the functions of the committee. 

(b) The proceedings of a medical review committee, the records and mate- 
rials it produces and the materials it considers shall be confidential and not 
considered public records within the meaning of G.S. 132-1, “‘Public records’ 
defined”, and shall not be subject to discovery or introduction into evidence in 
any civil action against a public health authority or a provider of professional 
health services which results from matters which are the subject of evaluation 
and review by the committee. No person who was in attendance at a meeting 
of the committee shall be required to testify in any civil action as to any 
evidence or other matters produced or presented during the proceedings of the 
committee or as to any findings, recommendations, evaluations, opinions, or 
other actions of the committee or its members. However, information, docu- 
ments, or records otherwise available are not immune from discovery or use in 
a civil action merely because they were presented during proceedings of the 
committee. A member of the committee or a person who testifies before the 
committee may testify in a civil action but cannot be asked about his testimony 
before the committee or any opinions formed as a result of the committee 
hearings. (1997-502, s. 1.) 


CASE NOTES 


Cited in Sharpe v. Worland, 137 N.C. App. 
82, 527 S.E.2d 75, 2000 N.C. App. LEXIS 269 
(2000). 
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§ 130A-45.8. Confidentiality of patient information. 


(a) Medical records compiled and maintained by public health authorities in 
connection with the admission, treatment, and discharge of individual patients 
are not public records as defined by Chapter 132 of the General Statutes. 

(b) Charges, accounts, credit histories, and other personal financial records 
compiled and maintained by public health authorities in connection with the 
admission, treatment, and discharge of individual patients are not public 
records as defined by Chapter 132 of the General Statutes. (1997-502, s. 1.) 


§ 130A-45.9. Confidentiality of personnel information. 


(a) Except as provided in subsection (b) of this section, the personnel files of 
employees or former employees and the files of applicants for employment 
maintained by a public health authority are not public records as defined by 
Chapter 132 of the General Statutes. 

(b) The following information with respect to each employee of a public 
health authority is a matter of public record: name; age; date of original 
employment or appointment; beginning and ending dates, position title, 
position descriptions, and total compensation of current and former positions; 
and date of the most recent promotion, demotion, transfer, suspension, 
separation, or other change in position classification. In addition, the following 
information with respect to each licensed medical provider employed by or 
having privileges to practice in a public health facility shall be a matter of 
public record: educational history and qualifications, date and jurisdiction or 
original and current licensure; and information relating to medical board 
certifications or other qualifications of medical specialists. 

(c) Information regarding the qualifications, competence, performance, 
character, fitness, or conditions of appointment of an independent contractor 
who provides health care services under a contract with a public health 
authority is not a public record as defined by Chapter 132 of the General 
Statutes. Information regarding a hearing or investigation of a complaint, 
charge, or grievance by or against an independent contractor who provides 
health care services under a contract with a public health authority is not a 
public record as defined by Chapter 132 of the General Statutes. Final action 
making an appointment or discharge or removal by a public health authority 
having final authority for the appointment or discharge or removal shall be 
taken in an open meeting, unless otherwise exempted by law. The following 
information with respect to each independent contractor of health care services 
of a public health authority is a matter of public record: name; age; date of 
original contract; beginning and ending dates; position title; position descrip- 
tions; and total compensation of current and former positions; and the date of 
the most recent promotion, demotion, transfer, suspension, separation, or 
other change in position classification. (1997-502, s. 1.) 


§ 130A-45.10. Confidentiality of credentialing informa- 
tion. 


Information acquired by a public health authority or by persons acting for or 
on behalf of a public health authority in connection with the credentialing and 
peer review of persons having or applying for privileges to practice in a public 
health facility is confidential and is not a public record under Chapter 132 of 
the General Statutes; provided that information otherwise available to the 
public shall not become confidential merely because it was acquired by the 
authority or by persons acting for or on behalf of the authority. (1997-502, s. 1.) 
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§ 130A-45.11. Confidentiality of competitive health care 
information. 


Information relating to competitive health care activities by or on behalf of 
public health authorities shall be confidential and not a public record under 
Chapter 132 of the General Statutes; provided that any contract entered into 
by or on behalf of a public health authority shall be a public record unless 
otherwise exempted by law. (1997-502, s. 1.) 


§ 1380A-45.12. Personnel. 


Employees under the supervision of the public health authority director are 
employees of the public health authority and shall be exempt from Chapter 126 
of the General Statutes, unless otherwise provided in this Part. (2001-926 orale: 


§ 130A-45.13. Authority to contract directly with private 
providers to operate billing system for county 
Medicaid claims. 


A public health authority board may contract directly with private vendors 
to operate the authority’s Medicaid billing system as an alternative to the 
State-operated health services information system. The contract may provide 
for the private vendor to bill directly the State Medicaid billing system 
(MMIS), thereby bypassing the State health services information system 
(HSIS). The public health authority shall issue a “request for proposal” to 
solicit private vendor bids for contracts authorized under this section. Infor- 
mation systems authorized under this section shall be consistent with and 
interface with relevant statewide public health data systems to address State 
cost containment and service reporting needs. (2005-459, s. 1.) 


Editor’s Note. — The preamble to Session 
Laws 2005-459, provides: “Whereas, the county 
share of the nonfederal share of Medicaid costs 
has a significant impact on county resources 
and cash flow; and 

“Whereas, more timely reimbursement of 
county Medicaid claims would improve county 
cash flow; and 

“Whereas, the current process for Medicaid 
billing is more complicated than necessary; and 

“Whereas, contracting with a private vendor 
to interface directly with the State Medicaid 
billing system would make the billing process 


for county Medicaid claims much simpler than 
it now is; and 

“Whereas, county public health authorities 
would benefit from private vendor-operated 
Medicaid billing by enabling the authorities to 
optimize revenue through efficiencies that are 
currently not in place through the State billing 
system; Now, therefore, The General Assembly 
of North Carolina enacts.” 

Session Laws 2005-459, s. 3, made this sec- 
tion effective October 2, 2005 and applicable to 
county Medicaid claims arising on or after that 
date. 


§ 130A-46: Reserved for future codification purposes. 


Part 2. Sanitary Districts. 


§ 130A-47. Creation by Commission. 


For the purpose of preserving and promoting the public health and welfare, 
the Commission may create sanitary districts without regard for county, 
township or municipal lines. However, no municipal corporation or any part of 
the territory in a municipal corporation shall be included in a sanitary district 
except at the request of the governing board of the municipal corporation. If 
the municipal corporation has not levied any tax nor performed any official act 
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nor held any elections within a period of four years preceding the date of the 
petition for the sanitary district, a request of the governing board shall not be 
renimred —1927 ic; 1O0.silesl955) cy 13075 1957, cx 1357 /15..1;.1973, c: 4/63: 


£237 1983, i689 15:83:2)) 


Local Modification to Former Similar 
Provisions. — Caswell: 1939, c. 3, ss. 1, 2; 
$94 196.89;51943 ¢: 287; Moore: 1939, c: 3, s. 3. 


CASE NOTES 


As to validity of former statutory provi- 
sions regarding sanitary districts, see 
Drysdale v. Prudden, 195 N.C. 722, 143 S.E. 
530 (1928). 

When Sanitary District May Occupy 
Same Territory as City. — A sanitary district 
may with, but only with, the consent of a 
municipality, occupy the same territory as the 
city. State ex rel. East Lenoir San. Dist. v. City 
of Lenoir, 249 N.C. 96, 105 S.E.2d 411 (1958), 
decided under former statutory provisions. 

Infringement of Franchise. — The holder 


of a nonexclusive franchise has no monopoly, 
and cannot complain of competition from a 
publicly created utility system. Phrased an- 
other way, the creation by a state of a compet- 
ing public utility does not amount to a “taking” 
compensable under U.S. Const., Amend. XIV. 
Hence, a water company had no cause of action 
for damages against the State, the Utilities 
Commission, or a sanitary district for infringe- 
ment of its franchise. Durham v. North Caro- 
lina, 395 F.2d 58 (4th Cir. 1968), decided under 
former statutory provisions. 


§ 130A-48. Procedure for incorporating district. 


A sanitary district shall be incorporated as follows. Hither fifty-one percent 
(51%) or more of the resident freeholders within a proposed sanitary district or 
fifty-one percent (51%) or more of the freeholders within a proposed sanitary 
district, whether or not the freeholders are residents of the proposed sanitary 
district, may petition the county board of commissioners of the county in which 
all or the largest portion of the land of the proposed district is located. This 
petition shall set forth the boundaries of the proposed sanitary district and the 
objectives of the proposed district. For the purposes of this Part, the term 
“freeholder” shall mean a person holding a deed to a tract of land within the 
district or proposed district, and also shall mean a person who has entered into 
a contract to purchase a tract of land within the district or proposed district, is 
making payments pursuant to a contract and will receive a deed upon 
completion of the contractual payments. The contracting purchaser, rather 
than the contracting seller, shall be deemed to be the freeholder. The county 
tax office shall be responsible for checking the freeholder status of those 
persons signing the petition. That office shall also be responsible for confirming 
the location of the property owned by those persons. Upon receipt of the 
petition, the county board of commissioners, through its chairperson, shall 
notify the Department and the chairperson of the county board of commission- 
ers of any other county or counties in which any portion of the proposed district 
lies of the receipt of the petition. The chairperson shall request that the 
Department hold a joint public hearing with the county commissioners of all 
the counties in which a portion of the district lies concerning the creation of the 
proposed sanitary district. The Secretary and the chairperson of the county 
board of commissioners shall name a time and place within the proposed 
district to hold the public hearing. The chairperson of the county board of 
commissioners shall give prior notice of the hearing by posting a notice at the 
courthouse door of the county and also by publication at least once a week for 
four successive weeks in a newspaper published in the county. In the event the 
hearing is to be before a joint meeting of the county boards of commissioners 
of more than one county, or in the event the land to be affected lies in more than 
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one county, publication and notice shall be made in each of the affected 
counties. In the event that all matters pertaining to the creation of this 
sanitary district cannot be concluded at the hearing, the hearing may be 
continued at a time and place within the proposed district named by the 
Department: (1927,.c: 100"ss, 2-47 195 ice! 178; 60 19195 Memos Teal ala 
c. 1189, s. 1; 1965, ¢. 135; 1967, ¢. 24, 5.219 73)er4 76 sid 281975, -esae, 


1983 cs S9 les, 22 20022159 seb bt)y) 


Local Modification to Former G.S. 130- 
124. — Guilford: 1973, c. 263. 


CASE NOTES 


Withdrawal of Names from Petition. — 
Signers of a petition for the creation of a sani- 
tary district are entitled as a matter of right to 
withdraw their names from the petition at any 
time before action is taken on the petition by 
the county commissioners on the question of 
approval, and when their withdrawal reduces 
the number of signers to less than 51% of the 
resident freeholders within the proposed dis- 
trict the board of county commissioners is with- 


out jurisdiction and its approval of the petition 
may be enjoined. Idol v. Hanes, 219 N.C. 723, 
14 $.E.2d 801 (1941); Deal v. Enon San. Dist., 
245 N.C. 74, 95 S.E.2d 362 (1956), decided 
under former statutory provisions. 

Right to Be Heard. — The required public 
hearing contemplates that every interested 
person has a right to be heard. Deal v. Enon 
San. Dist., 245 N.C. 74, 95 S.E.2d 362 (1956), 
decided under former statutory provisions. 


§ 130A-49. Declaration that district exists; status of indus- 
trial villages within boundaries of district. 


(a) If, after the required public hearing, the Commission and the county 
commissioners determine that a district shall be created for the purposes 
stated in the petition, the Commission shall adopt a resolution defining the 
boundaries of the district and declaring the territory within the boundaries to 
be a sanitary district. The Commission may make minor deviation in defining 
the boundaries from those prescribed in the petition when it determines the 
change to be in the interest of the public health. 

(b) The owner or controller of an industrial plant may make application 
requesting that the plant or the plant and its contiguous village be included 
within or excluded from the sanitary district. The application shall be filed 
with the Commission on or before the date of the public hearing. If an 
application is properly filed, the Commission shall include or exclude the 
industrial plant and contiguous village in accordance with the application. 

(c) Each district when created shall be identified by a name or number 
assigned by the Commission. (1927, c. 100, s. 5; 1957, c. 1357, s. ea RS es Tee Aled 
Sil ZO 10S 5nCu001 ace Ze) 


CASE NOTES 


The validity of former statutory provi- created and established. Deal v. Enon San. 


sions relating to sanitary districts were not 
affected by the provision that certain industrial 
enterprises and villages situate therein could 
be excluded upon application of the owners. 
Drysdale v. Prudden, 195 N.C. 722, 143 S.E. 
530 (1928). 

No sanitary district exists unless legally 


Dist., 245 N.C. 74, 95 S.E.2d 362 (1956), de- 
cided under former statutory provisions. 

As to establishing of territory different 
from that described in petition, see Deal v. 
Enon San. Dist., 245 N.C. 74, 95 S.E.2d 362 
(1956), decided under former statutory provi- 
sions. 
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§ 130A-50. Election and terms of office of sanitary district 
boards. 


(a) The Department shall send a copy of the resolution creating the sanitary 
district to the county board or boards of county commissioners of the county or 
counties in which all or part of the district is located. The board or boards of 
commissioners shall hold a meeting or joint meeting for the purpose of electing 
the members of the sanitary district board. 

(b) The sanitary district board shall be composed of either three or five 
members as the county commissioners in their discretion shall determine. The 
members first appointed shall serve as the governing body of the sanitary 
district until the next regular election for municipal and special district officers 
as provided in G.S. 163-279, which occurs more than 90 days after their 
appointment. At that election, their successors shall be elected. The terms of 
the members shall be for two years or four years and may be staggered as 
determined by the county board of commissioners so that some members are 
elected at each biennial election. The members of the sanitary district board 
shall be residents of the district. The county board of commissioners shall 
notify the county board of elections of any decision made under this subsection. 

If the sanitary district board consists of three members, the county commis- 
sioners may at any time increase the sanitary district board to five members. 
The increase shall become effective with respect to any election where the 
filing period for candidacy opens at least 30 days after approval of the 
expansion to five members. The effective date of the expansion 1s the organi- 
zational meeting of the sanitary district board after the election. 

The county commissioners may provide for staggering terms of an existing 
sanitary district board whose members serve two-year terms by providing for 
some of the members to be elected at the next election to be for four-year terms. 
The change shall become effective with respect to any election where the filing 
period for candidacy opens at least 30 days after approval of the staggering of 
terms. 

The sanitary district board may provide for staggering its terms if its 
members serve unstaggered four-year terms by providing for some of the 
members to be elected at the next election for two-year terms. The change shall 
become effective with respect to any election where the filing period for 
candidacy opens at least 30 days after approval of the staggering of terms. 

The county commissioners may provide for changing a sanitary district 
board from two-year terms to unstaggered four-year terms. This may be done 
either by providing that at the next election, all members shall be elected for 
four-year terms, or by extending the terms of existing members from two years 
to four years. The change shall become effective with respect to any election 
where the filing period for candidacy opens at least 30 days after approval of 
the change of length of terms. 

(b1) If a sanitary district: 

1. Does not share territory with any city as defined by G.S. 160A-1(2), and 

2. The sanitary district is in more than one county, 
the boards of county commissioners in all counties with territory in the 
sanitary district may set the sanitary district elections to be held on the same 
date as general elections in even-numbered years under G.S. 163-1 and may 
extend the terms of any sanitary district board members who are in office at 
the ratification of this act until the next even-year general election can been 
[be] held and successors qualified. 

(b2) If a sanitary district: 

(1) Is located entirely within a county which has no incorporated city as 
defined by G.S. 160A-1(2) located within that county; and 

(2) Has a sanitary district board whose members serve four-year terms 
which are not staggered and which next expire in 1991, 
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the board of commissioners of that county may, by resolution adopted prior to 
December 31, 1989, set the sanitary district election to be held on the same 
date as general elections in even-numbered years under G.S. 163-1. Such 
resolution shall extend the terms of office of the then serving members of the 
sanitary district board by one year, so that they will expire on the first Monday 
in December following the 1992 general election. Other than as provided by 
this subsection, sanitary district elections shall continue to be conducted in 
accordance with this Article and Chapter 163 of the General Statutes. 

(c) The election shall be nonpartisan and decided by simple plurality as 
provided in G.S. 163-292 and shall be held and conducted by the county board 
of elections in accordance with the applicable provisions of Articles 23 and 24 
of Chapter 163 of the General Statutes. If the district is in more than one 
county, then the county board of elections of the county including the largest 
part of the district shall conduct the election for the entire district with the 
assistance and full cooperation of the boards of elections in the other counties. 

(d) The board of elections shall certify the results of the election to the clerk 
of superior court. The clerk of superior court shall take and file the oaths of 
office of the board members elected. 

(e) The elected members of the board shall take the oath of office on the first 
Monday in December following their election and shall serve for the term 
elected and until their successors are elected and qualified. (1927, c. 100, s. 6; 
1943, c. 602; 1953, c. 798; 1955, c. 1073; 1957, c. 1357, s. 1; 1963, c. 644; 1978, 
cra Gos A238 7198 1 ey 1865, P198aee., 89 lets. 2, 1987) 6122) Sol; T989Nc same 
1993(Reg.Sess:, 1994), c.'736, 8. 11> 1997-1170 5, 19 


Local Modification to Former G.S. 130- Editor’s Note. — The bracketed word “be” in 
126. — Alamance: 1955, c. 588; West Smithfield —_ subdivision (b1) has been inserted to reflect the 
Sanitary District Board: 1973, c. 367. language apparently intended. 


§ 130A-51. City governing body acting as sanitary district 
board. 


(a) When the General Assembly incorporates a city or town that includes 
within its territory fifty percent (50%) or more of the territory of a sanitary 
district, the governing body of the city or town shall become ex officio the 
governing board of the sanitary district if the General Assembly provides for 
this action in the incorporation act and if the existing sanitary district board 
adopts a final resolution pursuant to this section. The resolution may be 
adopted at any time within the period beginning on the day the incorporation 
act becomes law and ending 270 days after that date. 

(b) To begin the process leading to the city or town board becoming ex officio 
the sanitary district board, the board of the sanitary district shall first adopt 
a preliminary resolution finding that the interests of the citizens of the 
sanitary district and of the city or town will be best served if both units of local 
government are governed by a single governing body. This resolution shall also 
set the time and place for a public hearing on the preliminary resolution. 

(c) Upon adoption of this preliminary resolution, the chairperson of the 
sanitary district board shall publish a notice of the public hearing once at least 
10 days before the hearing in a newspaper of general circulation within the 
sanitary district. This notice shall set forth the time and place of the hearing 
and shall briefly describe its purpose. At the hearing, the board shall hear any 
citizen of the sanitary district or of the city or town who wishes to speak to the 
subject of the preliminary resolution. 

(d) Within 30 days after the day of the public hearing, the sanitary district 
board may adopt a final resolution finding that the interests of the citizens of 
the sanitary district and of the city or town will be best served if both units are 
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governed by a single board. This resolution shall set the date on which the 
terms of office of the members of the sanitary district board end and that board 
is dissolved and service by the ex officio board begins. This date may be the 
effective date of the incorporation of the city or town or any date within one 
year after the effective date. At that time, the sanitary district board is 
dissolved and the mayor and members of the governing body of the city or town 
become ex officio the board of the sanitary district. The mayor shall act ex 
officio as chairperson of the sanitary district board. 

(e) The chairperson of the sanitary district board that adopts a final 
resolution shall within 10 days after the day the resolution is adopted, send a 
copy of the resolution to the mayor and each member of the city or town 
governing board and to the Department. (1981, c. 201; 1983, c. 891, s. 2; 1995, 
Gre lns. 54) 


Editor’s Note. — Session Laws 1995, c. 20, 
s. 17, provides that sections 1 through 16 of this 
act shall become effective only if the constitu- 
tional amendments proposed by Session Laws 
1995, c. 5, ss. 1-2 are approved as provided by 
Session Laws 1995, c. 5, ss. 3-4, and if so 


approved, sections 1 through 16 shall become 
effective with respect to bills and joint resolu- 
tions passed in either house of the General 
Assembly on or after January 1, 1997. The 
proposed constitutional amendments have 
been approved by the voters. 


§ 130A-52. Special election if election not held in Novem- 
ber of 1981. 


(a) Ifin a sanitary district, an election of board members was required to be 
held in November of 1981 under G.S. 130A-50 but was not held, the board of 
commissioners of the county or counties in which the district is located may by 
resolution order a special election of all the board members to be held at the 
same time as the General Election in November of 1982. 

(b) The election shall be held under the procedures of Articles 23 and 24 of 
Chapter 163 of the General Statutes and in accordance with G.S. 130A-50, 
except that filing shall open at noon on Monday, August 9, 1982, and close at 
noon on Monday, August 23, 1982. 

(c) In the election held under this section, all of the members of the board 
shall be elected. If the board of commissioners has provided for two- or 
four-year terms, the members elected in 1982 shall serve until the 1983 or 1985 
election, respectively, and then their successors shall be elected for the two-or 
four-year terms provided by the county board or boards of commissioners. 

(d) Any resolution adopted under subsection (a) of this section shall be filed 
with the Department. (1981 (Reg. Sess., 1982), c. 1271, s. 1; 1983, c. 891, s. 2.) 


§ 180A-52.1. Action if 1983 election not held. 


If any sanitary district held an election in 1982 under G.S. 130A-52, but 
failed to hold the 1983 election, then the persons elected in 1982 shall hold 
office until the terms that were to begin in 1983 have expired. (1983 (Reg. 
pess.. 1984)c..1021,'s. 1.) 


§ 180A-53. Actions validated. 


Any action of a sanitary district taken prior to July 1, 1984, shall not be 
invalidated by failure to hold an election for members of the board. (1981 (Reg. 
Bees 198?) co1271 s..1,1983, ¢, 891s. 2; 1983 (Reg, Sess.,,1904),¢, 1021. s. 
2) 
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§ 1380A-54. Vacancy appointments to district boards. 


Any vacancy in a sanitary district board shall be filled by the county 
commissioners until the next election for sanitary district board members. If 
the district is located in more than one county, the vacancy shall be filled by the 
county commissioners of the county from which the vacancy occurred. (1935, c. 
JO euSs 260 90d Closes ale 196 |) CaSO, Seal S 3 eC lca ay 


§ 180A-55. Corporate powers. 


A sanitary district board shall be a body politic and corporate and may sue 
and be sued in matters relating to the sanitary district. Notwithstanding any 
limitation in the petition under G.S. 130A-48, but subject to the provisions of 
G.S. 1380A-55(17)e, each sanitary district may exercise all of the powers 
eranted to sanitary districts by this Article. In addition, the sanitary district 
board shall have the following powers: 

(1) To acquire, construct, maintain and operate sewage collection, treat- 
ment and disposal systems of all types, including septic tank systems 
or other on-site collection, treatment or disposal facilities or systems; 
water supply systems; water purification or treatment plants and 
other utilities necessary for the preservation and promotion of the 
public health and sanitary welfare within the district. The utilities 
shall be constructed, operated and maintained in accordance with 
applicable statutes and rules. 

(2) To acquire, construct, maintain and operate sewage collection, treat- 
ment and disposal systems of all types, including septic tank systems 
or other on-site collection or disposal facilities or systems, water 
supply systems; water purification or treatment plants and other 
utilities, within and outside the corporate limits of the district, as may 
be necessary for the preservation of the public health and sanitary 
welfare outside the corporate limits of the district, within reasonable 
limitation. The utilities shall be constructed, operated and main- 
tained in accordance with applicable statutes and rules. 

a. The authority granted to a sanitary district by the provisions of 
this subsection is supplemental to the authority granted to a 
sanitary district by other provisions of law. 

b. Actions taken by a sanitary district to acquire, construct, maintain 
and operate sewage collection, treatment and disposal systems of 
all types; water supply systems; water purification or treatment 
plants and other utilities within and outside the corporate limits 
to provide service outside the corporate limits are approved and 
validated. 

c. This subsection shall apply only in counties with a population of 
70,000 or greater, as determined by the most recent decennial 
federal census. 

(3) To levy taxes on property within the district in order to carry out the 
powers and duties conferred and imposed on the district by law, and 
to pay the principal of and interest on bonds and notes of the district. 

(4) To acquire either by purchase, condemnation or otherwise and hold 
real and personal property, easements, rights-of-way and water rights 
in the name of the district within or without the corporate limits of the 
district, necessary or convenient for the construction or maintenance 
of the works of the district. 

(5) To employ and compensate engineers, counsel and other persons as 
may be necessary to carry out projects. 

(6) To negotiate and enter into agreements with the owners of existing 
water supplies, sewage systems or other utilities as may be necessary 
to carry out the intent of this Part. 
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(7) To adopt rules necessary for the proper functioning of the district. 
However, these rules shall not conflict with rules adopted by the 
Commission for Health Services, Environmental Management Com- 
mission, or the local board of health having jurisdiction over the area. 

(8)a. To contract with any person within or outside the corporate limits of 

the district to supply raw water without charge to the person in 
return for an agreement to allow the district to discharge sewage 
in the person’s previous water supply. The district may so 
contract and construct at its expense all improvements necessary 
or convenient for the delivery of the water when, in the opinion of 
the sanitary district board and the Department, it will be for the 
best of the district. 

b. To contract with any person within or outside the corporate limits 
of the district to supply raw or filtered water and sewer service to 
the person where the service is available. For service supplied 
outside the corporate limits of the district, the sanitary district 
board may fix a different rate from that charged within the 
corporate limits but shall not be liable for damages for failure to 
furnish a sufficient supply of water and adequate sewer service. 

c. To contract with any person within or outside the corporate limits 
of the district for the treatment of the district’s sewage in a 
sewage disposal or treatment plant owned and constructed or to 
be constructed by that person. 

(9) After adoption of a plan as provided in G.S. 130A-60, the sanitary 
district board may, in its discretion, alter or modify the plan if the 
Department determines that the alteration or modification does not 
constitute a material deviation from the objective of the plan and is in 
the public health interest of the district. The alteration or modifica- 
tion must be approved by the Department. The sanitary district board 
may appropriate or reappropriate money of the district for carrying 
out the altered or modified plan. 

(10) To take action, subject to the approval of the Department, for the 
prevention and eradication of diseases transmissible by vectors by 
instituting programs for the eradication of the mosquito. 

(11) To collect and dispose of garbage, waste and other refuse by contract 
or otherwise. 

(12) To establish a fire department, or to contract for firefighting appara- 
tus and personnel for the protection of life and property within the 
district. 

(13) To provide or contract for rescue service, ambulance service, rescue 
squad or other emergency medical services for use in the district. The 
sanitary district shall be subject to G.S. 153A-250. 

(14) To have privileges and immunities granted to other governmental 
units in exercise of the governmental functions. 

(15) To use the income of the district, and if necessary, to levy and collect 
taxes upon all the taxable property within the district sufficient to pay 
the costs of collecting and disposing of garbage, waste and other 
refuse, to provide fire protection and rescue services in the district, 
and to acquire, construct, maintain, operate, and regulate roads and 
streets within the district. Taxes shall be levied and collected at the 
same time and in the same manner as taxes for debt service as 
provided in G.S. 130A-62. 

(16) To adopt rules for the promotion and protection of the public health 
and for these purposes to possess the following powers: 

a. To require any person owning, occupying or controlling improved 
real property within the district to connect with either or both the 
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water or sewage systems of the district when the local health 
director, having jurisdiction over the property, determines that 
the health of the people residing within the district will be 
endangered by a failure to connect. 


. To require any person owning, occupying or controlling improved 


real property within the district where the water or sewage 
systems of the district are not immediately available or it is 
impractical with the systems, to install sanitary toilets, septic 
tanks and other health equipment or installations in accordance 
with applicable statutes and rules. 


c. To order a person to abate a public health nuisance of the district. 


If the person being ordered to abate the nuisance refuses to 
comply with the order, the sanitary district board may institute 
an action in the superior court of the county where the public 
health nuisance exists to enforce the order. 


d. To abolish or regulate and control the use and occupancy of all 


pigsties and other animal stockyards or pens within the district 
and for an additional distance of 500 feet beyond the outer 
boundaries of the district, unless the 500 feet is within the 
corporate limits of a city or town. 


. Upon the noncompliance by a person of a rule adopted by the 


sanitary district board, the board shall notify the person of the 
rule being violated and the facts constituting the violation. The 
person shall have a reasonable time to comply with the rule as 
determined by the local health director of the person’s residence. 
Upon failure to comply within the specified time or within a time 
extended by the sanitary district board, the person shall be guilty 
of a Class 1 misdemeanor. 


f. The sanitary district board is authorized to enforce the rules 


adopted pursuant to this Part by criminal action or civil action, 
including injunctive relief. 


(17) For the purpose of promoting and protecting the public health, safety 
and the general welfare of the State, a sanitary district board is 
authorized to establish as zoning units any portions of the sanitary 
district not under the control of the United States or this State or any 
agency or instrumentality of either, in accordance with the following: 
a. No sanitary district board shall designate an area a zoning area 


until a petition signed by two-thirds of the qualified voters in the 
area, as shown by the registration books used in the last general 
election, and with a petition signed by two-thirds of the owners of 
real property in the area, as shown by the records in the office of 
the register of deeds for the county, is filed with the sanitary 
district board. The petition must be accompanied by a map of the 
proposed zoning area. The board shall hold a public hearing to 
obtain comment on the proposed creation of the zoning area. A 
notice of public hearing must be published in a newspaper of 
general circulation in the county at least two times, and a copy of 
the notice shall be posted at the county courthouse and in three 
other public places in the sanitary district. 


b. When a zoning area is established within a sanitary district, the 


sanitary district board as to the zoning area shall have all rights, 
privileges, powers and duties granted to municipal corporations 
under Part 3, Article 19, Chapter 160A of the General Statutes. 
However, the sanitary district board shall not be required to 
appoint any zoning commission or board of adjustment. If neither 
a zoning commission nor board of adjustment is appointed, the 
sanitary district board shall have all rights. 
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c. A sanitary district board may enter into an agreement with any 
city, town or sanitary district for the establishment of a joint 
zoning commission. 

d. A sanitary district board is authorized to use the income of the 
district and levy and collect taxes upon the taxable property 
within the district necessary to carry out and enforce the rules 
and provisions of this subsection. 

e. This subsection shall apply only to sanitary districts which adjoin 
and are contiguous to an incorporated city or town and are located 
within three miles or less of the boundaries of two other cities or 
towns. 

(18) To negotiate for and acquire by contract any distribution system 
located outside the district when the water for the distribution system 
is furnished by the district. If the distribution system is acquired by a 
district, the district may continue the operation of the system even 
though it remains outside the district. 

(19) To accept gifts of real and personal property for the purpose of 
operating a nonprofit cemetery; to own, operate and maintain ceme- 
teries with the donated property; and to establish perpetual care 
funds for the cemeteries in the manner provided by G.S. 160A-347. 

(20) To dispose of real or personal property belonging to the district 
according to the procedures prescribed in Article 12 of Chapter 160A 
of the General Statutes. For purposes of this subsection, references in 
Article 12 of Chapter 160A to the “city,” the “council,” or a specific city 
official refer, respectively, to the sanitary district, the sanitary district 
board, and the sanitary district official who most nearly performs the 
same duties performed by the specified city official. For purposes of 
this subsection, references in G.S. 160A-266(c) to “one or more city 
officials” are deemed to refer to one or more sanitary district officials 
designated by the sanitary district board. 

(21) To acquire, renovate property for or construct a medical clinic to serve 
the district, and to maintain real and personal property for a medical 
clinic to serve the district. 

(22) To make special assessments against benefitted property within the 
corporate limits of the sanitary district and within the area served or 
to be served by the sanitary district for the purpose of constructing, 
reconstructing, extending, or otherwise improving water systems or 
sanitary collection, treatment, and sewage disposal systems, in the 
same manner that a county may make special assessments under 
authority of Article 9 of Chapter 153A of the General Statutes, except 
that the language appearing in G.S. 153A-185 reading as follows: “A 
county may not assess property within a city pursuant to subdivision 
(1) or (2) of this section unless the governing board of the city has by 
resolution approved the project,” shall not apply to assessments levied 
by sanitary districts. For the purposes of this paragraph, references in 
Article 9 of Chapter 153A of the General Statutes, to the “county,” the 
“board of county commissioners,” “the board” or a specific county 
official or employee are deemed to refer respectively to the sanitary 
district and to the official or employee of the sanitary district who 
performs most nearly the same duties performed by the specified 
county official or employee. 

Assessment rolls after being confirmed shall be filed for registration 
in the office of the Register of Deeds of the county in which the 
property being assessed is located, and the term “county tax collector” 
wherever used in G.S. 153A-195 and G.S. 153A- 196, shall mean the 
officer designated by the sanitary district to perform the functions 
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described in said sections of the statute. This subdivision applies only 
to sanitary districts with a population of 15,000 or over. 


(23) To acquire (by purchase, lease, gift, or otherwise, but not by condem- 


nation), construct, maintain, operate, and regulate roads and streets 
within the sanitary district which are not State-maintained. Not all of 
these powers need be exercised. 


(24) Expired. _ 
(25) To negotiate and enter into agreements with other municipal corpo- 


rations or sanitary districts for the purpose of developing and imple- 
menting an economic development plan. The agreement may provide 
for the establishment of a special fund, in which monies not expended 
at the end of a fiscal year shall remain in the fund. The lead agency 
designated under the agreement shall be responsible for examination 
of the fund and compliance with sound accounting principles, includ- 
ing the annual independent audit under G.S. 159-34. The audit 
responsibilities of the other municipal corporations and sanitary 
districts extend only to the verification of the contribution to the fund 
created under the agreement. The procedural requirements of G.S. 
158-7.1(c) shall apply to actions of a sanitary district under this 
subdivision as if it were a city. (1927, c. 100, s. 7; 1933, c. 8; sso 1) 2; 
1935, c. 287, ss. 1, 2; 1941, c. 116; 1945, ¢, 651, ss. 0 2; 194 (rena G: 
1949. ¢. 880. s. lo ce f13071145. 195 ec ole ole ce. L055. le een 
1357.78. 1; 1961, ce. 669,865) Mdos 1963 (c41232-71960, 70840 Om eee 
1967..c. 682 ¢. 637. ss 17-cx 193, Ss. 23-1969, coma (3 i eL00) 944 a oraiene: 
(805s. 2919736416. 8, 126.1979 co o207s. 2. CeO Uc ai eo ee 
629, 655; c. 820, ss. 1-3; c. 898, ss. 1-4; 1981 (Reg. Sess., 1982), c. 1237; 
1983, c. 891, s. 2; c. 925, s. 2; 1993, ¢. 539, s. 948; 1994, Ex: Sess mcr24, 


SAC) 1995 664 2 cc 4 UU a2 besa.) 


Local Modification. — Columbus: 1998, c. 
266, s. 1 (Riegelwood Sanitary District therein). 

Local Modification to Former G.S. 130- 
128 and Former Similar Provisions. — 
Caswell: 1939, c. 3; 1941, c. 89; 1943, c. 287; 
1945, c. 20; Dare (and municipalities and san- 
itary districts therein): 1959, c. 1079; Moore: 
1939, c. 3; Rockingham: 1947, cc. 565, 849. 

Cross References. — As to counties in 
which the consent of the board of commission- 
ers is required before land may be condemned 


or acquired by a local governmental unit out- 
side the county, see G.S. 153A-15. 

Editor’s Note. — Subdivision (22) of this 
section is former G.S. 130-128(23), as added, 
effective July 22, 1983, by Session Laws 1983, 
c. 925, s. 1, and recodified by s. 2 of the act, 
effective Jan. 1, 1984. 

Session Laws 1995, c. 422, s. 3, provided that 
subdivision (24) of this section, as added by 
Session Laws 1995, c. 422, s. 1, would expire 
uly to 7. 


CASE NOTES 


Services and Rates Not Subject to Con- 
trol of Utilities Commission. — A sanitary 
district which, as a part of its functions, fur- 
nishes drinking water to the public and fur- 
nishes filtered water for industrial consumers 
iS a quasi-municipal corporation, and is not 
under the control and supervision of the North 
Carolina Utilities Commission as to services or 
rates. Halifax Paper Co. v. Roanoke Rapids 
pan. Dist., 232 N.C.421,.61 5.E..2d.378.(1950), 
decided under former statutory provisions. 

Lease of Filter Plant. — Defendant sani- 
tary district was unable to raise funds for the 
construction of a filter plant and, in order to 
carry out the purposes for which it was created, 
leased a cotton mill’s filter plant under an 


agreement that the mill should get its water at 
the cost of filtering and should have priority 
over other industrial consumers. It was held 
that the lease contract was in the public inter- 
est and the district had authority to execute it, 
and the contract was valid since it did not 
impair the ability of the district to discharge its 
duties to the public nor unlawfully discriminate 
between commercial customers similarly cir- 
cumstanced. Halifax Paper Co. v. Roanoke Rap- 
ids.oan,. Dist. 232 N.C, 421.61 S.h2deave 
(1950), decided under former statutory provi- 
sions. 

Under the facts of the preceding paragraph, 
the district agreed with plaintiff paper mill to 
furnish it water from the surplus remaining 
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after the needs of the district and lessor enter- 
prise had been satisfied. It was held that upon 
increased demand by the lessor, resulting in a 
diminution of the surplus available for sale to 
other industrial consumers, the district had the 
power to reduce the amount of water furnished 
the paper mill proportionately, since the paper 
mill had no right to any water except out of 
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surplus water remaining after the require- 
ments of the district and the lessor enterprise 
had been satisfied, and since there was no 
discrimination in service to commercial users 
similarly cireumstanced in regard to such sur- 
plus. Halifax Paper Co. v. Roanoke Rapids San. 
Bist), 2320N. Cc42i. 61S... 202878. (1950); 
decided under former statutory provisions. 


§ 1380A-55.1: Repealed by Session Laws 1997-443, s. 11A.2. 


§ 130A-56. Election of officers; board compensation. 


(a) Upon election, a sanitary district board shall meet and elect one of its 
members as chairperson and another member as secretary. 

(b) The board may employ a clerk or other assistants as necessary and may 
fix duties of and compensation for employees. A sanitary district board may 
remove employees and fill vacancies. 

(c) The board may fix the compensation and allowances of the chairman and 
other members of the board by adoption of the annual budget ordinance, 
payable from the funds of the district, but no increase may become effective 
earlier than the first meeting of the board following the next election of board 
members after adoption of the ordinance. Until adoption of an ordinance under 
this subsection, each member of the board may receive compensation as 
provided for members of State boards under G.S. 138-5, payable from funds of 
Mreeturicralo27. cl00-s: 6; l9a(i cl l3oolys, 1; t967,¢, 17237 1977, c. 183; 
Peoomeroo ies. 271985, c. 29)ssy 1. 2°91995.¢, 422s. 5; 2003-185; s. 1.) 


Local Modification to Former G.S. 130- 
te aliax. 1961.'c. 883; 1969, c. 345: 


§ 130A-57. Power to condemn property. 


A sanitary district board may purchase real estate, right-of-way or easement 
within or outside the corporate limits of the district for improvements 
authorized by this Part. If a purchase price cannot be agreed upon, the board 
may condemn the real estate, right-of-way or easement in accordance with 
Chapter 40A of the General Statutes. (1927, c. 100, s. 9; 1933, c. 8, s. 3; 1957, 
GmbooesnL ues) C2919, s. 13° 1983, .c.891, s. 2.) 


Local Modification to Former G.S. 130- 
130. — Ashe: 1981, c. 283; 1981 (Reg. Sess., 


Person: 1981, c. 941; Sampson: 1981, c. 459; 
Vance and Warren: 1981, c. 941. 


1982), c. 1150; Bladen: 1981, c. 184; Brunswick: 
ipeieeomeeos: hee: Sess., 1982), ¢: 1150: 
Caswell: 1981, c. 941; Columbus: 1981, c. 270; 
Franklin and Grandville: 1981, c. 941; 
Johnston: 1981, c. 459; Pender: 1981, c. 283; 


Cross References. — As to counties in 
which the consent of the board of commission- 
ers is required before land may be condemned 
or acquired by a local governmental unit out- 
side the county, see G.S. 153A-15. 


CASE NOTES 


Just Compensation to Be Paid for Dam- 
ages. — When a sanitary district, in the exer- 
cise of its power of eminent domain, took ease- 
ments and rights-of-way for sewer lines over 
the lands of defendants, it became obligated to 
pay to defendants just compensation for the 
damage done. North Asheboro-Central Falls 
San. Dist. v. Canoy, 252 N.C. 749, 114 8.E.2d 


577 (1960), decided under former statutory 
provisions. 

Measure of Compensation. — Where a 
sanitary district condemns an easement for 
sewer lines, together with the perpetual right 
to enter upon the land for the purpose of 
inspecting its lines and making necessary re- 
pairs, replacements, additions and alterations 
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thereon, with right of the landowners to use the 
land for all lawful purposes not inconsistent 
with the rights acquired by the district, the 
measure of compensation is the difference in 
the market value of the land free of the ease- 
ment and the market value of the land subject 
to the easement. North Asheboro-Central Falls 
San. Dist. v. Canoy, 252 N.C. 749, 114 S.E.2d 
577 (1960), decided under former statutory 
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Proper Use of Easements. — A sanitary 
district acquiring easements to construct and 
maintain sanitary sewer lines can use the prop- 
erty taken for only the limited purpose de- 
scribed in the petition, and any other use by it 
or anyone else would require additional com- 
pensation. North Asheboro-Central Falls San. 
Dist. v. Canoy, 252 N.C. 749, 114 S.E.2d 577 
(1960), decided under former statutory provi- 
sions. 


provisions. 


§ 130A-58. Construction of systems by corporations or 
individuals. 


When it is inadvisable or impractical for the sanitary district to build a water 
supply, sewage system or part of either to serve an area within the sanitary 
district, a corporation or residents within the sanitary district may build and 
operate a system at its or their own expense. The system shall be constructed 
and operated under plans and specifications approved by the district board and 
by the Department. The system shall also be constructed and operated in 
accordance with applicable rules and statutes. (1927, c. 100, s. 10; 1957, c. 
T3535 f pele 1978 1 Co4 76.6.2 Ss neo ce Oo lecaZe) 


§ 130A-59. Reports. 


Upon the election of a sanitary district board, the board shall employ 
engineers licensed by this State to make a report on the problems of the 
sanitary district. The report shall be prepared and filed with the sanitary 
district board and shall include the following: 

(1) Comprehensive maps showing the boundaries of the sanitary district 
and, in a general way, the location of the various parts of the work that 
is proposed to be done and information as may be useful for a 
thorough understanding of the proposed undertaking; 

(2) Ageneral description of existing facilities for carrying out the purposes 
of the district; 

(3) A general description of the various plans which might be adopted for 
accomplishment of the purposes of the district; 

(4) General plans and specifications for the work; 

(5) General description of property proposed to be acquired or which may 
be damaged in carrying out the work; 

(6) Comparative detail estimates of cost for the various construction 
plans; and 

(7) Recommendations. (1927, c, 100,s..11: (957. c. 1357, Ss 1.4983) caso Ie 
San) 


§ 130A-60. Consideration of reports and adoption of a 
plan. 


(a) Areport filed by the engineers pursuant to G.S. 130A-59 shall be given 
consideration by the sanitary district board and the board shall adopt a plan. 
Before adopting a plan the board may hold a public hearing for the purpose of 
considering objections to the plan. Once adopted, the sanitary district board 
shall submit the plan to the Department. The plan shall not become effective 
until it is approved by the Department. 

(b) The provisions of this section and of G.S. 130A-58 shall apply when the 
sanitary district board determines that adoption of the plan requires the 
issuance of bonds. However, these provisions shall not apply to a proposed 
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purchase of firefighting equipment and apparatus. Failure to observe or 
comply with these provisions shall not, however, affect the validity of the bonds 
ofa sanitary district. (1927, c. 100, s. 12; 1949, c. 880, s. 1; 1951, c. 17, s. 1; 
Ho dec 1307, 8.111973, C4764 endi281988 Men 89 lis: 2:) 


§ 130A-61. Bonds and notes authorized. 


A sanitary district is authorized to issue bonds and notes under the Local 
Government Finance Act. (1927, c. 100, s. 13; 1949, c. 880, s. 1; 1951, c. 17, s. 
tee o Os ls L957 7c, 1357, 5, 1; 1968, co, 1247.5, 121971, 780.6, 27: 1983; 
GeO lars. 2.) 


§ 130A-62. Annual budget; tax levy. 


(a) A sanitary district shall operate under an annual balanced budget 
agopted in accordance with the Local Government Budget and Fiscal Control 

Cls 

(b) A sanitary district has the option of either collecting its own taxes or 
having its taxes collected by the county or counties in which it is located. 
Unless a district takes affirmative action to collect its own taxes, taxes shall be 
collected by the county. 

(c) For sanitary districts whose taxes are collected by the county, before May 
1 of each year, the assessor of each county in which the district is located shall 
certify to the district board the total assessed value of property in the county 
subject to taxation by the district. By July 1 or upon adoption of its annual 
budget ordinance, the district board shall certify to the county board of 
commissioners the rate of ad valorem tax levied by the district on property in 
that county. Upon receiving the district’s certification of its tax levy, the county 
commissioners shall compute the district tax for each taxpayer and shall 
separately state the district tax on the county tax receipts for the fiscal year. 
The county shall collect the district tax in the same manner that county taxes 
are collected and shall remit these collections to the district at least monthly. 
Partial payments shall be proportionately divided between the county and the 
district. The district budget ordinance may include an appropriation to the 
county for the cost to the county of computing, billing, and collecting the 
district tax. The amount of the appropriation shall be agreed upon by the 
county and the district, but may not exceed five percent (5%) of the district levy. 
Any agreement shall remain effective until modified by mutual agreement. 
The amount due the county for collecting the district tax may be deducted by 
the county from its monthly remittances to the district or may be paid to the 
county by the district. 

(d) Sanitary districts electing to collect their own taxes shall be deemed 
cities for the purposes of the Machinery Act, Subchapter II of Chapter 105 of 
the General Statutes. (1927, c. 100, s. 17; 1935, c. 287, ss. 3, 4; 1949, c. 880, s. 
ioe. ITP sydc957 0) 13857, 691219599, 1994:.1963. c. 1226: 1965, c. 496; 
emer ec. 780.089 2951983: c). 891), se2- 1987) te) 451s. 1; 1991 (Reg. iSess:; 
hODD) Ae. 1.007, 5. 38:) 


§ 1380A-63. Engineers to provide plans and supervise 
work; bids. 


(a) The sanitary district board shall retain engineers licensed by this State 
to provide detailed plans and specifications and to supervise the work 
undertaken by the district. The work or any portion of the work may be done 
by the sanitary district board by purchasing the material and letting a contract 
for the work or by letting a contract for furnishing all the materials and doing 
the work. 
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(b) All contracts for work performed for construction or repair and for the 
purchase of materials by sanitary districts shall be in accordance with the 
provisions of Article 8, Chapter 143 of the General Statutes which are 
applicable to counties and municipal corporations. 

(c) All work done shall be in accordance with the plans and specifications 
prepared by the engineers in conformity with the plan adopted by the sanitary 
district board. (1927, c. 100, s. 19; 1957, c. 1357, s. 1; 1977, c. 544, s. 1; 1983, 
COOOL PSs 2.) 


Local Modification to Former G.S. 130- 
143. — Bessemer Sanitary District: 1953, c. 
129),..55°33 


§ 130A-64. Service charges and rates. 


A sanitary district board shall apply service charges and rates based upon 
the exact benefits derived. These service charges and rates shall be sufficient 
to provide funds for the maintenance, adequate depreciation and operation of 
the work of the district. If reasonable, the service charges and rates may 
include an amount sufficient to pay the principal and interest maturing on the 
outstanding bonds and, to the extent not otherwise provided for, bond antici- 
pation notes of the district. Any surplus from operating revenues shall be set 
aside as a separate fund to be applied to the payment of interest on or to the 
retirement of bonds or bond anticipation notes. The sanitary district board 
may modify and adjust these service charges and rates. (1927, c. 100, s. 20; 
1933)°c) 9.605: 1957, c 1357, 6; 12 1965.c. 496062 41933 clo aieea 


§ 130A-65. Liens for sewer service charges in sanitary 
districts not operating water distribution sys- 
tem; collection of charges; disconnection of 
sewer lines. 


In sanitary districts which maintain and operate a sewage system but do not 
maintain and operate a water distribution system, the charges made for sewer 
service or for use of sewer service facilities shall be a lien upon the property 
served. If the charges are not paid within 15 days after they become due and 
payable, suit may be brought in the name of the sanitary district in the county 
in which the property served is located, or the property, subject to the lien, may 
be sold by the sanitary district under the same rules, rights of redemption and 
savings as are prescribed by law for the sale of land for unpaid ad valorem 
taxes. A sanitary district is authorized to adopt rules for the use of sewage 
works and the collection of charges. A sanitary district is authorized in 
accordance with its rules to enter upon the premises of any person using the 
sewage works and failing to pay the charges, and to disconnect the sewer line 
of that person from the district sewer line or disposal plant. A person who 
connects or reconnects with district sewer line or disposal plant without a 
permit from the sanitary district shall be guilty of a Class 1 misdemeanor. 
avi c, 920, s. 1;.1983, c. 891, s. 27 1993,-c. 539, s. 949; 1994, Exe Sessiyen Zee 
s. 14(c).) 


Local Modification to Former G.S. 130- 
144.1. — Burke, Chowan, Forsyth, Gaston and 
Onslow: 1965, c. 920, s. 1%. 
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§ 130A-66. Removal of member of board. 


A petition with the signatures of twenty-five percent (25%) or more of the 
voters within a sanitary district which requests the removal from office of one 
or more members of a sanitary district board for malfeasance or nonfeasance 
in office may be filed with the board of commissioners of the county in which all 
or the greater portion of the voters of a sanitary district are located. Upon 
receipt of the petition, the county board of commissioners shall meet and adopt 
a resolution to hold an election on the question of removal. In the event that 
more than one member of a sanitary district board is subjected to recall in an 
election, the names of each member of the board subjected to recall shall 
appear upon separate ballots. If in a recall election, a majority of the votes 
within the sanitary district are cast for the removal of a member or members 
of the sanitary district board subject to recall, the member or members shall 
cease to be a member or members of the sanitary district board. A vacancy shall 
be immediately filled. The expenses of holding a recall election shall be paid 
from the funds of the sanitary district. (1927, c. 100, s. 21; 1957, c. 1357, s. 1; 
PocwrcmloG, so, 1985,cs 691,°s; 2.) 


§ 130A-67. Rights-of-way granted. 


A right-of-way in, along or across a county or State highway, street or 
property within a sanitary district is granted to a sanitary district in case the 
board finds it necessary or convenient for carrying out the work of the district. 
Any work done in, along or across a State highway shall be done in accordance 
with the rules of the Board of Transportation. (1927, c. 100, s. 22; 1933, c. 172, 
Creo e135 7) 811973),'c. 507, si. 5:51983) ce. 891 rse2)) 


§ 130A-68. Returns of elections. 


In all elections provided for in this Part, the board of elections shall file 
copies of the returns with the county boards of commissioners, sanitary district 
board and clerk of superior court in which the district is located. (1927, c. 100, 
ee loon ee 301) Sy lo198irc 186\'s, 4: 1983. c¢ 891, 352.) 


§ 130A-69. Procedure for extension of district. 


(a) If after a sanitary district has been created or the provisions of this Part 
have been made applicable to a sanitary district, a petition signed by not less 
than fifteen percent (15%) of the resident freeholders within any territory 
contiguous to and adjoining the sanitary district may be presented to the 
sanitary district board requesting annexation of territory described in the 
petition. The sanitary district board shall send a copy of the petition to the 
board of commissioners of the county or counties in which the district is located 
and to the Department. The sanitary district board shall request that the 
Department hold a joint public hearing with the sanitary district board on the 
question of annexation. The Secretary and the chairperson of the sanitary 
district board shall name a time and place for the public hearing. The 
chairperson of the sanitary district board shall publish a notice of public 
hearing once in a newspaper or newspapers published or circulating in the 
sanitary district and the territory proposed to be annexed. The notice shall be 
published not less than 15 days prior to the hearing. If after the hearing, the 
Commission approves the annexation of the territory described in the petition, 
the Department shall advise the board or boards of commissioners of the 
approval. The board or boards of commissioners shall order and provide for the 
holding of a special election upon the question of annexation within the 
territory proposed to be annexed. 
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(b) If at or prior to the public hearing, a petition is filed with the sanitary 
district board signed by not less than fifteen percent (15%) of the freeholders 
residing in the sanitary district requesting an election be held on the 
annexation question, the sanitary district board shall send a copy of the 
petition to the board or boards of commissioners who shall order and provide 
for the submission of the question to the voters within the sanitary district. 
This election may be held on the same day as the election in the territory 
proposed to be annexed, and both elections and registrations may be held 
pursuant to a single notice. A majority of the votes cast is necessary for a 
territory to be annexed to a sanitary district. 

(c) The election shall be held by the county board or boards of elections as 
soon as possible after the board or boards of commissioners orders the election. 
The cost of the election shall be paid by the sanitary district. Registration in 
the area proposed for annexation shall be under the same procedure as G.S. 
163-288.2. 

(d) Notice of the election shall be given as required by G.S. 163-33(8) and 
shall include a statement that the boundary lines of the territory to be annexed 
and the boundary lines of the sanitary district have been prepared by the 
district board and may be examined. The notice shall also state that if a 
majority of the those voting in the election favor annexation, then the territory 
annexed shall be subject to all debts of the sanitary district. 

(e) The ballot shall be substantially as follows: 

“"] FOR annexation to the _______ Sanitary District 
[] AGAINST annexation to the ______ Sanitary District.” 
The board or boards of elections shall certify the results of the election to the 
sanitary district board and the board or boards of commissioners of the county 
or counties in which the district is located. 

(f) Notwithstanding any other provisions of this section, if a petition for 
extension of the boundaries of a sanitary district is signed by not less than 
fifty-one percent (51%) of the resident freeholders within the territory pro- 
posed to be annexed, it shall not be necessary to hold an election provided for 
by this section on the question of the extension of the boundaries of the 
sanitary district. 

(g) Notwithstanding any other provisions of this section, if a petition for 
extension of the boundaries of a sanitary district is signed by the owners of all 
the real property within the territory proposed to be annexed, it shall not be 
necessary to hold any election or any hearings provided for by this section on 
the question of the extension of the boundaries of the sanitary district. 

(h) No right of action or defense founded upon the invalidity of the election 
shall be asserted, nor shall the validity of the election be open to question in 
any court on any ground unless the action or proceeding is commenced within 
30 days after the certification of the results by the board or boards of elections. 

(i) When additional territory has been annexed to a sanitary district and the 
proposition of issuing bonds of the sanitary district after the annexation has 
been approved by the voters at an election held within one year subsequent to 
annexation, fifty-one percent (51%) or more of the resident freeholders within 
the annexed territory may petition the sanitary district board for the removal 
and exclusion of the territory from the sanitary district. No petition may be 
filed after bonds of the sanitary district have been approved in an election held 
at any time after annexation. If the sanitary district board approves the 
petition, it shall send a copy to the Department requesting that the petition be 
granted and shall send additional copies to the county board or boards of 
commissioners. A public hearing shall be conducted under the same procedure 
provided for the annexation of additional territory. If the Commission deems it 
advisable to comply with the request of the petition, the Commission shall 
adopt a resolution to that effect and shall redefine the boundaries of the 
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sanitary district. (1927, c. 100, s. 24; 1943, c. 543; 1947, c. 463, s. 1; 1951, c. 897, 
Srely loo (Coo piss) Le Looe CUS) sro LOGIE FE2I97S) 476.8) 198: 
PS CHS 6s. (571983 Ner89 1" 5/12!) 


§ 130A-70. District and municipality extending bound- 
aries and corporate limits simultaneously. 


(a) When the boundaries of a sanitary district lie entirely within or are 
coterminous with the corporate limits of a city or town and the sanitary district 
provides the only public water supply and sewage disposal system for the city 
or town, the boundaries of the sanitary district and the corporate limits of the 
city or town may be extended simultaneously as provided in this section. 

(b) Twenty-five percent (25%) or more of the resident freeholders within the 
territory proposed to be annexed to the sanitary district and to the city or town 
may petition the sanitary district board and the governing board of the city or 
town setting forth the boundaries of the area proposed to be annexed and the 
objects annexation is proposed to accomplish. The petition may also include 
any area already within the corporate limits of the city or town but not already 
within the boundaries of the sanitary district. Upon receipt of the petition, the 
sanitary district board and the governing board of the city or town shall meet 
jointly and shall hold a public hearing prior to approval of the petition. Notice 
of the hearing shall be made by posting a notice at the courthouse door of the 
county or counties and by publishing a notice at least once a week for four 
consecutive weeks in a newspaper with a circulation in the county or counties. 
If at or after the public hearing the sanitary district board and the governing 
board of the city or town, acting jointly, shall each approve the petition, the 
petition shall be submitted to the Commission for approval. If the Commission 
approves the petition, the question shall be submitted to a vote of all voters in 
the area or areas proposed to be annexed voting as a whole. The election shall 
be held on a date approved by the sanitary district board and by the governing 
board of the city or town. 

(c) The words “For Extension” and “Against Extension” shall be printed on 
the ballots for the election. A majority of all the votes cast is necessary for a 
district and municipality to extend boundaries and corporate limits simulta- 
neously. 

(d) After declaration of the extension, the territory and its citizens and 
property shall be subject to all debts, ordinances and rules in force in the 
sanitary district and in the city or town, and shall be entitled to the same 
privileges and benefits as other parts of the sanitary district and the city or 
town. The newly annexed territory shall be subject to the sanitary district and 
the city or town taxes levied for the fiscal year following the date of annexation. 

(e) The costs of holding and conducting the election for annexation pursuant 
to this section, shall be shared equally by the sanitary district and by the city 
or town. 

(f) The sanitary district board and the governing board of the city or town 
acting jointly, may order the board or boards of elections of the county or 
counties in which the sanitary district and the city or town are located, to call, 
hold, conduct and certify the result of the election, according to the provisions 
of Chapter 163 of the General Statutes. 

(g) When the boundaries of a sanitary district and the corporate limits of a 
city or town are extended as provided in this section, and the proposition of 
issuing bonds of the sanitary district as enlarged has not been approved by the 
voters at an election held within one year subsequent to the extension, the 
annexed territory may be removed and excluded from the sanitary district in 
the manner provided in G.S. 130A-69. If the petition includes areas within the 
present corporate limits of the city or town but not within the present 
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boundaries of the sanitary district, these areas shall not be removed or 
excluded from the city or town under the provisions of this section. 

(h) The powers granted by this section shall be supplemental and additional 
to powers conferred by any other law and shall not be regarded as in 
derogation to any powers now existing. (1953, c. 977; 1957, c. 1357, s. 1; 1973, 
c. 416, s 128 195). cr lcb. 6, 19da, ©. Sd, saa) 


§ 130A-70.1. Satellite annexation in conjunction with mu- 
nicipal annexation in certain sanitary dis- 
tricts. 


(a) This section only applies to a sanitary district where one or more 
municipalities lie within its boundaries. 

(b) Whenever a municipality which lies within a sanitary district receives a 
petition for annexation under Part 4 of Article 4A of Chapter 160A of the 
General Statutes, the municipality may petition the sanitary district for that 
sanitary district to also annex the same area. In such case, the sanitary district 
may, by resolution, annex the same area, but the annexation shall only become 
effective if the territory is annexed by the requesting municipality. 

(c) If G.S. 160A-58.5 allows the municipality to fix and enforce schedules of 
rents, rates, fees, charges, and penalties in excess of those fixed and enforced 
within the primary corporate limits, the sanitary district may do likewise as if 
G.S. 160A-58.5 applied to it. 

(d) If the annexed area contains utility lines constructed or operated by the 
county and the sanitary district is to assume control, operation, or manage- 
ment of those lines, the sanitary district and county may by contract agree for 
the sanitary district to assume the pro rata or otherwise mutually agreeable 
portion of indebtedness incurred by the county for such purpose, or to 
contractually agree with the county to reimburse the county for any debt 
service. (2001-301, s. 1.) 


Cross References. — For extension of cor- 
porate limits through annexation of noncontig- 
uous areas, see G.S. 160A-5B et seq. 


§ 180A-71. Procedure for withdrawing from district. 


Fifty-one percent (51%) or more of the resident freeholders of a portion of a 
sanitary district which has no outstanding indebtedness, with the approval of 
the sanitary district board, may petition the county board of commissioners of 
the county in which a major portion of the petitioners reside, that the identified 
portion of the district be removed and excluded from the district. If the county 
board of commissioners approves the petition, an election shall be held in the 
entire district on the question of exclusion. A majority of all the votes cast is 
necessary for a district to be removed and excluded from a sanitary district. 
The county board of commissioners shall notify the Commission who shall 
remove and exclude the portion of the district, and redefine the lmits 
accordingly,.(195 T4crdabt, SyliolOf Sec 74 Oyeeel 28; 1955400589 base) 


§ 130A-72. Dissolution of certain sanitary districts. 


Fifty-one percent (51%) or more of the resident freeholders of a sanitary 
district which has no outstanding indebtedness may petition the board of 
commissioners of the county in which all or the greater portion of the resident 
freeholders of the district are located to dissolve the district. Upon receipt of 
the petition, the county board of commissioners shall notify the Department 
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and the chairperson of the county board of commissioners of any other county 
or counties in which any portion of the district lies, of the receipt of the 
petition, and shall request that the Department hold a joint public hearing 
with the county commissioners concerning the dissolution of the district. The 
Secretary and the chairperson of the county board of commissioners shall 
name a time and place within the district for the public hearing. The county 
board of commissioners shall give prior notice of the hearing by posting a notice 
at the courthouse door of the county or counties and by publication in a 
newspaper or newspapers with circulation in the county or counties at least 
once a week for four consecutive weeks. If all matters pertaining to the 
dissolution of the sanitary district cannot be concluded at the hearing, the 
hearing may be continued to a time and place determined by the Department. 
If after the hearing, the Commission and the county board or boards of 
commissioners deem it advisable to comply with the request of the petition, the 
Commission shall adopt a resolution to dissolve the sanitary district. The 
sanitary district board of the dissolved district is authorized to convey all 
assets, including cash, to any county, municipality, or other governmental unit, 
or to any public utility company operating or to be operated under the 
authority of a certificate of public convenience and necessity granted by the 
North Carolina Utilities Commission in return for the assumption of the 
obligation to provide water and sewage services to the area served by the 
district at the time of dissolution. (1948, c. 620; 1951, c. 178, s. 2; 1957, c. 1357, 
emueloui cc 4,5. 1. 197s-c. 476.6. 128; 1983, c, 691. s. 2.) 


§ 130A-73. Dissolution of sanitary districts having no out- 
standing indebtedness and located wholly 
within or coterminous with corporate limits of 
city or town. 


When the boundaries of a sanitary district which has no outstanding 
indebtedness are entirely located within or coterminous with the corporate 
limits of a city or town, fifty-one percent (51%) or more of the resident 
freeholders within the district may petition the board of commissioners within 
the county in which all or the greater portion of the resident freeholders of the 
district are located to dissolve the district. Upon receipt of the petition, the 
board of commissioners shall notify the Department, the chairperson of the 
board of commissioners of any other county or counties in which any portion of 
the district lies and the governing body of the city or town within which the 
district lies of the receipt of the petition, and shall request that the Depart- 
ment hold a joint public hearing with the board or boards of commissioners and 
the governing body of the city or town. The Secretary, the chairperson of the 
board of commissioners of the county in which all or the greater portion of the 
resident freeholders are located and the presiding officer of the governing body 
of the city or town shall name a time and place within the boundaries of the 
district and the city or town for the public hearing. The county board of 
commissioners shall give notice of the hearing by posting prior notice at the 
courthouse door of the county or counties and also by publication in a 
newspaper or newspapers circulating in the district at least once a week for 
four consecutive weeks. If all matters pertaining to the dissolution of the 
sanitary district cannot be concluded at the hearing, the hearing may be 
continued to a time and place determined by the Department. If, after the 
hearing, the Commission, the county board or boards of commissioners and the 
governing body of the city or town shall deem it advisable to comply with the 
request of the petition, the Commission shall adopt a resolution dissolving the 
district. All taxes levied by the sanitary district which were levied prior to but 
which are collected after the dissolution shall vest in the city or town. All 
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property held, owned, controlled or used by the sanitary district upon the 
dissolution or which may later be vested in the sanitary district, and all 
judgments, liens, rights and causes of actions in favor of the sanitary district 
shall vest in the city or town. At the dissolution, taxes owed to the sanitary 
district shall be collected by the city or town. (1963, c. 512, s. 1; 1973, c. 476, s. 
128; 1983). ces9 less 2) 


§ 130A-73.1. Dissolution of sanitary districts having no 
outstanding indebtedness and located wholly 
within or coterminous with corporate limits of 
city or town. 


(a) When the boundaries of a sanitary district that (i) is located entirely 
within one county, (ii) has no outstanding indebtedness, (iii) at the time of its 
creation was not located entirely within or coterminous with the corporate 
limits of a city or town, (iv) has not provided any water or sewer service for at 
least five years, (v) did not levy any ad valorem tax in the current year, (vi) has 
been for at least five years entirely located within or coterminous with the 
corporate limits of a city or town, and (vii) at the time of the annexation of the 
area of the district by that city or town, the city or town assumed all assets and 
liabilities of the district, the board of that district by unanimous vote may 
petition the board of commissioners of the county in which the district 1s 
located to dissolve the district. Upon receipt of the petition, the board of 
commissioners shall notify the Department and the governing body of the city 
or town within which the district lies of the receipt of the petition. If the 
Commission, the county board of commissioners, and the governing body of the 
city or town shall deem it advisable to comply with the request of the petition, 
the Commission shall adopt a resolution dissolving the district. All taxes levied 
by the sanitary district that were levied prior to, but that are collected after, 
the dissolution shall vest in the city or town. All property held, owned, 
controlled, or used by the sanitary district upon the dissolution or that may 
later be vested in the sanitary district, and all judgments, liens, rights, and 
causes of actions in favor of the sanitary district shall vest in the city or town. 
At the dissolution, taxes owed to the sanitary district shall be collected by the 
city or town. 

(b) The procedure for the dissolution of a sanitary district set out in this 
section is an alternative to the procedure set out in G.S. 130A-73 and any 
sanitary district to which both that section and this section apply may be 
dissolved under either section. (1998-1238, s. 1.) 


§ 130A-74. Validation of creation of districts. 


All actions prior to June 6, 1961, taken by the county boards of commission- 
ers[,] by the State Board of Health, by any officer or by any other agency, board 
or officer of the State in the formation and creation of sanitary districts in the 
State, and the formation and creation, or the attempted formation and creation 
of any sanitary districts are in all respects validated. These sanitary districts 
are declared lawfully formed and created and in all respects legal and valid 
sanitary districts: (1953, c. 596, s:1;1957; c. 1357, s. 1; 1961, ¢..667, 8.151983} 
CBO 1s es) 


§ 130A-75. Validation of extension of boundaries of dis- 
tricts. 


(a) All actions prior to April 1, 1957, taken by the State Board of Health, a 
county board of commissioners, and a sanitary district board for the purpose of 
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extending the boundaries of a sanitary district where the territory which was 
annexed contained no resident freeholders, and where the owner or owners of 
the real property annexed requested of the sanitary district board that the 
territory be annexed to the sanitary district, are validated, notwithstanding 
any lack of power to perform these acts or proceedings, and notwithstanding 
any defect or irregularity in the acts or proceedings. 

(b) All actions and proceedings prior to April 1, 1979, taken by the State 
Board of Health, the Commission, a board of county commissioners and a 
sanitary district board for the purpose of annexing additional territory to a 
sanitary district or with respect to the annexation are validated notwithstand- 
ing any lack of power to perform these acts or proceedings or any defect or 
irregularity in any acts or proceedings; these sanitary districts are lawfully 
extended to include this additional territory. (1959, c. 415, s. 2; 1975, c. 712, s. 
iets i ecmoasess,..c. l079..s.7l- 1983. .c. 891, 's: 2.) 


§ 130A-76. Validation of dissolution of districts. 


All actions prior to January 1, 1981, taken by a county board of commission- 
ers, by the State Board of Health or Commission, by an officer or by any other 
agency, board or officer of the State in the dissolution of a sanitary district and 
the dissolution or attempted dissolution of a sanitary district are validated. 
Meee oO, 2; 1957, c. 1357, s. 1; 1981 ce 206ss. 1 2° 1983. c. 891, s, 2.) 


§ 1380A-77. Validation of bonds of districts. 


All actions and proceedings prior to April 1, 1979, taken, and all elections 
held in a sanitary district or in a district purporting to be a legal sanitary 
district by virtue of the purported authority and acts of a county board of 
commissioners, State Board of Health, Commission, or any other board, officer 
or agency for the purpose of authorizing, selling or issuing the bonds of the 
sanitary district, and all bonds at any time issued by or on behalf of a sanitary 
district, are in all respects validated. These bonds are declared to be the legal 
and binding obligations of the sanitary district. (1953, c. 596, s. 3; 1957, c. 1357, 
eel meecmoroess.,, ©. 1019, Ss. 2°°1983-¢..891, 5. 2:) 


§ 130A-78. Tax levy for validated bonds. 


Sanitary districts are authorized to make appropriations and to levy 
annually a tax on property having a situs in the district under the rules and 
according to the procedure prescribed in the Machinery Act for the purpose of 
paying the principal of and interest on bonds validated in G.S. 130A-77. The 
tax shall be sufficient for this purpose and shall be in addition to all other taxes 
which may be levied upon the taxable property in the sanitary district. (1945, 
eee eee Coons tle O78. O0a4S. bi LI8D.nC Oo.L us. 23) 


§ 1380A-79. Validation of appointment or election of mem- 
bers of district boards. 


(a) All actions and proceedings prior to June 6, 1961, taken in the appoint- 
ment or election of members of a sanitary district board are validated. 
Members of these boards shall have all the powers and may perform all the 
duties required or permitted of them to be pursuant to this Part. 

(b) All actions and proceedings prior to May 1, 1959, taken in the appoint- 
ment or election of members of a sanitary district board and the appointment 
or election of members are validated. Members of these boards shall have all 
the powers and may perform all the duties required or permitted of them 
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pursuant to the provisions of this Part. (1953, c. 596, s. 4; 1957, c. 1357, s. 1; 
1959415) S711 9G IN CS667 S22 1985 ONS o Ther) 


§ 130A-80. Merger of district with contiguous city or town; 


election. 


A sanitary district may merge with a contiguous city or town in the following 
manner: 


(1) 


(2) 


(3) 


(4) 


(5) 


The sanitary district board and the governing board of the city or town 

may resolve that it is advisable to call an election within both the 
sanitary district and the city or town to determine if the sanitary 
district and the city or town should merge; 
If the sanitary district board and the governing board of the city or 
town resolve that it is advisable to call for an election, both boards 
shall adopt a resolution requesting the board of commissioners in the 
county or counties in which the district and the town or city or any 
portion is located to hold an election on a date named by the sanitary 
district board and the governing board of the city or town after 
consultation with the appropriate board or boards of elections. The 
election shall be held within the sanitary district and the city or town 
on the question of merger; 

The county board or boards of commissioners shall request the 

appropriate board or boards of elections to hold and conduct the 

election. All voters of the city or town and the sanitary district shall be 
eligible to vote if the election is called in both areas as authorized in 

subsection (1); 

Notice of the election shall be given as required in G.S. 163-33(8). The 

board or boards of elections may use either method of registration set 

out in G.S. 163-288.2; 

If an election is called as provided in subsection (2), the board or 

boards of elections shall provide ballots for the election in substan- 

tially the following form: 

“_] FOR merger of the Town of _______ and the ________ Sanitary 
District, if a majority of the registered voters of both the Sanitary 
District and the Town vote in favor of merger, the combined 
territories to be known as the Town of _______ and to assume all 
of the obligations of the Sanitary District and to receive from the 
Sanitary District all the property rights of the District; from and 
after merger residents of the District would enjoy all of the 
benefits of the municipality and would assume their proportion- 
ate share of the obligations of the Town as merged. 

[] AGAINST merger.” 


(6) A majority of all the votes cast by voters of the sanitary district and a 


(7) 


majority of all the votes cast by voters of the city or town is necessary 
for the merger of a sanitary district with the city or town. The merger 
shall be effective on July 1 following the election. If a majority of the 
votes cast in either the sanitary district or the city or town vote 
against the merger, any election on similar propositions of merger 
may not occur until one year from the date of the last election. 

Upon the merger of a sanitary district and a city or town pursuant to 
this section, the city or town shall assume all obligations of the 
sanitary district and the sanitary district shall convey all property 
rights to the city or town. The vote for merger shall include a vote for 
the city or town to assume the obligations of the district. The sanitary 
district shall cease to exist as a political subdivision from and after the 
effective date of the merger. After the merger, the residents of the 
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sanitary district enjoy all of the benefits of the municipality and shall 
assume their share of the obligations of the city or town. All taxes 
levied and collected by the city or town from and after the effective 
date of the merger shall be levied and collected uniformly in all the 
territory included in the enlarged municipality; and 


(8) If merger is approved, the governing board of the city or town shall 


determine the proportion of the district’s indebtedness, if any, which 
was incurred for the construction of water systems and the proportion 
which was incurred for construction of sewage disposal systems. The 
governing board shall send a certified copy of the determination to the 
local government commission in order that the Commission and the 
governing body of the merged municipality can determine the net debt 
of the merged municipality as required by G.S. 159-55. (1961, c. 866; 
i Se Cee OO ment palo Oos CoO leiSa | OSs Cs 314. be l,) 


OPINIONS OF ATTORNEY GENERAL 


How Results of Election Determined. — _ istered voters of both the sanitary district and 
In an election held pursuant to former G.S. the municipality involved who actually voted in 
130-156.2 for the merger of a municipality and _ the election. See opinion of the Attorney Gen- 
a sanitary district, the results of the election eral to Mr. Archie L. Smith, Asheboro City 
would be determined by a majority of the reg- Attorney, 40 N.C.A.G. 641 (1969). 


§ 130A-80.1. Merger of district with coterminous city or 


town; election. 


A sanitary district may merge with a coterminous city or town in the 
following manner: 
(1) The sanitary district board and the governing board of the city or town 


(2) 


(3) 


(4) 
(5) 


(6 


— 


may resolve that it is advisable to call an election within the area of 
the sanitary district and the city or town to determine if the sanitary 
district and the city or town should merge; 

If the sanitary district board and the governing board of the city or 
town resolve that it is advisable to call for an election, both boards 
shall adopt a resolution requesting the board of commissioners in the 
county or counties in which the district and the town or city or any 
portion is located to hold an election on a date named by the sanitary 
district board and the governing board of the city or town after 
consultation with the appropriate board or boards of elections. The 
election shall be held within the sanitary district and the city or town 
on the question of merger; 

The county board or boards of commissioners shall request the 
appropriate board or boards of elections to hold and conduct the 
election. All voters of the city or town and the sanitary district shall be 
eligible to vote; 

Notice of the election shall be given as required in G.S. 163-33(8); 
The board or boards of elections shall provide ballots for the election in 
substantially the following form: 

“_] FOR merger of the Town of ___ and’ the 24 ssse Sanitary 
District, if a majority of the registered voters vote in favor of merger, 
the area to be known as the Town of _______ and to assume all of the 
obligations of the Sanitary District and to receive from the Sanitary 
District all the property rights of the District. 

[| AGAINST merger.” 

A majority of all the votes cast is necessary for the merger of a sanitary 
district with the city or town. The merger shall be effective on July 1 
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following the election. If a majority of the votes cast is not in favor of 
the merger, an election on merger may not occur until one year from 
the date of the last election. 

(7) Upon the merger of a sanitary district and a city or town pursuant to 
this section, the city or town shall assume all obligations of the 
sanitary district and the sanitary district shall convey all property 
rights to the city or town. The vote for merger shall include a vote for 
the city or town to assume the obligations of the district. The sanitary 
district shall cease to exist as a political subdivision from and after the 
effective date of the merger; and 

(8) If merger is approved, the governing board of the city or town shall 
determine the proportion of the district’s indebtedness, if any, which 
was incurred for the construction of water systems and the proportion 
which was incurred for construction of sewage disposal systems. The 
governing board shall send a certified copy of the determination to the 
Local Government Commission in order that the Commission and the 
governing body of the merged municipality can determine the net debt 
of the merged municipality as required by G.S. 159-55. (1989, c. 194, 
Seti) 


§ 130A-80.2. Merger of district with noncoterminous city 
or town it is contained wholly within; election. 


A sanitary district may merge with a city or town which it is contained 
wholly within, but where the sanitary district and the city or town do not have 
coterminous boundaries, in the following manner: 

(1) The sanitary district board and the governing board of the city or town 
may resolve that it is advisable to call an election within both the 
sanitary district and the city or town to determine if the sanitary 
district and the city or town should merge; 

(2) If the sanitary district board and the governing board of the city or 
town resolve that it is advisable to call for an election, both boards 
shall adopt a resolution requesting the board of commissioners in the 
county or counties in which the district and the town or city or any 
portion is located to hold an election on a date named by the sanitary 
district board and the governing board of the city or town after 
consultation with the appropriate board or boards of elections. The 
election shall be held within the sanitary district and the city or town 
on the question of merger; 

(3) The county board or boards of commissioners shall request the 
appropriate board or boards of elections to hold and conduct the 
election. All voters of the city or town and the sanitary district shall be 
eligible to vote if the election is called in both areas as authorized in 
subdivision (1); 

(4) Notice of the election shall be given as required in G.S. 163-33(8). The 
board or boards of elections may use either method of registration set 
out in G.S. 163-288.2; 

(5) If an election is called as provided in subsection (2), the board or 
boards of elections shall provide ballots for the election in substan- 
tially the following form: 

“| FOR mergér. of the Townrof 2c | == «send the s475 =9Sanitary 
District, if a majority of the registered voters of both the Sanitary 
District and the Town vote in favor of merger, the combined territories 
to be known as the Town of ____ and _ to assume all of the 
obligations of the Sanitary District and to receive from the Sanitary 
District all the property rights of the District; from and after merger 
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residents of the District would enjoy all of the benefits of the 
municipality and would assume their proportionate share of the 
obligations of the Town as merged. 

L] AGAINST merger.” 

(6) A majority of all the votes cast by voters of the sanitary district and a 
majority of all the votes cast by voters of the city or town is necessary 
for the merger of a sanitary district with the city or town. The merger 
shall be effective on July 1 following the election. If a majority of the 
votes cast in either the sanitary district or the city or town vote 
against the merger, any election on similar propositions of merger 
may not occur until one year from the date of the last election. 

(7) Upon the merger of a sanitary district and a city or town pursuant to 
this section, the city or town shall assume all obligations of the 
sanitary district and the sanitary district shall convey all property 
rights to the city or town. The vote for merger shall include a vote for 
the city or town to assume the obligations of the district. The sanitary 
district shall cease to exist as a political subdivision from and after the 
effective date of the merger. After the merger, the residents of the 
sanitary district enjoy all of the benefits of the municipality and shall 
assume their share of the obligations of the city or town. All taxes 
levied and collected by the city or town from and after the effective 
date of the merger shall be levied and collected uniformly in all the 
territory included in the enlarged municipality; and 

(8) If merger is approved, the governing board of the city or town shall 
determine the proportion of the district’s indebtedness, if any, which 
was incurred for the construction of water systems and the proportion 
which was incurred for construction of sewage disposal systems. The 
governing board shall send a certified copy of the determination to the 
Local Government Commission in order that the Commission and the 
governing body of the merged municipality can determine the net debt 
of the merged municipality as required by G.S. 159-55. (1989, c. 194, 
s. 2.) 


Editor’s Note. — Session Laws 1989, c. 194, 130A-80, and the merger did not qualify under 
s. 4, provided that if a sanitary district and a ___ that section, but would have been permissible 
city or town were merged in any election con- _under this section, that that merger would be in 
ducted prior to January 1, 1989, under G.S. all respects validated and confirmed. 


§ 1380A-80.3. Merger of district with contiguous metropol- 
itan water district. 


(a) A sanitary district may merge with a contiguous, but not coterminous, 
metropolitan water district organized under Article 4 of Chapter 162A of the 
General Statutes in the following manner, but only if the metropolitan water 
district has no outstanding indebtedness: 

(1) The sanitary district board and the district board of the metropolitan 
water district shall resolve that it is advisable for the sanitary district 
and the metropolitan water district should merge; 

(2) Ifthe sanitary district board and the district board of the metropolitan 
water district resolve that it is advisable to merge, they shall call a 
public hearing on the merger. Each of such boards shall hold a public 
hearing on the question of merger, and advertisement of the public 
hearing shall be published at least 10 days before the public hearing; 

(3) After the public hearing, if the sanitary district board and the district 
board of the metropolitan water district by resolution approve the 
merger, the merger shall be effective on July 1 following the adoption 
of the resolution; 
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(4) Upon the merger of a sanitary district and a metropolitan water 
district pursuant to this section, the sanitary district shall assume all 
obligations of the metropolitan water district, and the metropolitan 
water district shall convey all property rights to the sanitary district. 
The metropolitan water district shall cease to exist as a political 
subdivision from and after the effective date of the merger. After the 
merger, the residents of the metropolitan water district enjoy all of the 
benefits of the sanitary district and shall assume their share of the 
obligations of the sanitary district. All taxes levied and collected by 
the sanitary district from and after the effective date of the merger 
shall be levied and collected uniformly in all the territory included in 
the enlarged sanitary district; and 

(5) Certified copies of the merger resolutions shall be filed with the 
Commission for Health Services. 

(b) At the same time as approving the resolution of merger, the district 
board of the metropolitan water district shall designate by resolution two of its 
members to serve on an expanded sanitary district board from and after the 
date of the merger. 

(c) If the sanitary district board serves staggered four-year terms, the 
resolution shall designate one of those two persons to serve until the organi- 
zational meeting after the next election of a sanitary district board, and the 
other to serve until the organizational meeting after the second succeeding 
election of a sanitary district board. Successors shall be elected by the qualified 
voters of the sanitary district for four-year terms. 

(d) If the sanitary district board serves nonstaggered four-year terms, or 
serves two-year terms, the two persons shall serve until the organizational 
meeting after the next election of a sanitary district board. Successors shall be 
elected by the qualified voters of the sanitary district for terms of the same 
length as other sanitary district board members. 

(e) When a sanitary district and metropolitan water district are merged 
under this section, the sanitary district board may change the name of the 
sanitary district. Notice of such name change shall be filed with the Commis- 
sion for Health Services. (1989, c. 194, s. 3.) 


§ 130A-81. Incorporation of municipality and simulta- 
neous dissolution of sanitary district, with 
transfer of assets and liabilities from the dis- 
trict to the municipality. 


The General Assembly may incorporate a municipality, which includes 
within its boundaries or is coterminous with a sanitary district and provide for 
the simultaneous dissolution of the sanitary district and the transfer of the 
district’s assets and habilities to the municipality, in the following manner: 

(1) The incorporation act shall define the boundaries of the proposed 
municipality; shall set the date for and provide for a referendum on 
the incorporation of the proposed municipality and dissolution of the 
sanitary district; shall provide for registration of voters in the area of 
the proposed municipality in accordance with G.S. 163-288.2; shall set 
a proposed effective date for the incorporation of the municipality and 
the dissolution of the sanitary district; shall establish the form of 
government for the proposed municipality and the composition of its 
governing board, and provide for transitional arrangements for the 
sanitary district to the municipality; and may include any other 
matter appropriate to a municipal charter. 

(la) As an alternate to subdivision (1) of this section, the incorporation act 
shall define the boundaries of the proposed municipality; shall provide 
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that the incorporation is not subject to referendum; shall set a 
proposed effective date for the incorporation of the municipality and 
the dissolution of the sanitary district; shall establish the form of 
government for the proposed municipality and the composition of its 
governing board, and provide for transitional arrangements for the 
sanitary district to the municipality, and may include any other 
matter appropriate to a municipal charter. If this subdivision is 
followed instead of subdivision (1), then the municipality shall be 

incorporated and the sanitary district simultaneously dissolved at 12 

noon on the date set for incorporation in the incorporation act, and the 

provisions of paragraphs a through g of subdivision (5) of this section 
shall apply. 

(2) The referendum shall be conducted by the board of elections of the 
county in which the proposed municipality is located. If the proposed 
municipality is located in more than one county, the board of elections 
of the county which has the greatest number of residents of the 
proposed municipality shall conduct the referendum. The board of 
election shall conduct the referendum in accordance with this section 
and the provisions of the incorporation act. 

(3) The form of the ballot for a referendum under this section shall be 
substantially as follows: 

“|_| FOR incorporation of the Town (City) of ______ and _ the simull- 
taneous dissolution of the _________ Sanitary District, with trans- 
fer of the District’s assets and liabilities to the Town (City), and 
assumption of the District’s indebtedness by the Town (City). 

[| AGAINST incorporation of the Town (City) of ____ and _ the 
simultaneous dissolution of the ________ Sanitary District, with 
transfer of the District’s assets and liabilities, to the Town (City), 
and assumption of the District’s indebtedness by the Town (City).” 

(4) If a majority of those voting in the referendum vote in favor of 
incorporating the proposed municipality and dissolving the sanitary 
district, the board of elections shall notify the Department and the 
Local Government Commission of the date on which the municipality 
will be incorporated and the sanitary district dissolved and shall state 
that all assets and liabilities of the sanitary district will be trans- 
ferred to the municipality and that the municipality will assume the 
district’s indebtedness. 

(5) If a majority of those voting in the referendum vote in favor of 
incorporating the proposed municipality and dissolving the sanitary 
district, the municipality shall be incorporated and the sanitary 
district shall be simultaneously dissolved at 12 noon on the date set 
for incorporation in the incorporation act. At that time: 

a. The sanitary district shall cease to exist as a body politic and 
corporate; 

b. All property, real, personal and mixed, belonging to the sanitary 
district vests in and is the property of the municipality; 

c. All judgments, liens, rights and courses of action in favor of the 
sanitary district vest in favor of the municipality; 

d. All rentals, taxes, assessments and other funds, charges or fees 
owed to the sanitary district are owed to and may be collected by 
the municipality; 

. Any action, suit, or proceeding pending against, or instituted by 
the sanitary district shall not be abated by its dissolution, but 
shall be continued and completed in the same manner as if 
dissolution had not occurred. The municipality shall be a party to 
these actions, suits and proceedings in the place of the sanitary 
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district and shall pay any judgment rendered against the sani- 
tary district in any of these actions or proceedings. No new 
process need be served in any of the actions, suits or proceedings; 
f. All obligations of the sanitary district, including outstanding in- 
debtedness, are assumed by the municipality, and all the obliga- 
tions and outstanding indebtedness are constituted obligations 
and indebtedness of the municipality. The full faith and credit of 
the municipality is deemed to be pledged for the payment of the 
principal of and interest on all general obligation bonds and bond 
anticipation notes of the sanitary district, and all the taxable 
property within the municipality shall remain subject to taxation 
for these payments; and 
g. All rules of the sanitary district shall continue in effect until 
repealed or amended by the governing body of the municipality. 
(6) The transition between the sanitary district and the municipality 
shall be provided for in the incorporation act of the municipality. 
(1971, ©. 7387; 1973) Cc) 476i'su 282 198siicnS9l ise2) 198ay¢cr 370) 


§ 130A-82. Dissolution of sanitary districts; referendum. 


(a) A county board of commissioners in counties having a population in 
excess of 275,000 may dissolve a sanitary district by holding a referendum on 
the questions of dissolution and assumption by the county of any outstanding 
indebtedness of the district. The county board of commissioners may dissolve 
a sanitary district which has no outstanding indebtedness when the members 
of the district shall vote in favor of dissolution. 

(b) Before the dissolution of any district shall be approved, a plan for 
continued operation and provision of all services and functions being per- 
formed or rendered by the district shall be adopted and approved by the board 
of county commissioners. 

(c) No plan shall be adopted unless at the time of its adoption any water 
system or sanitary sewer system being operated by the district is in compliance 
with all local, State and federal rules and regulations, and if the system is to 
be serviced by a municipality, the municipality shall first approve the plan. 

(d) When all actions relating to dissolution of the sanitary district have been 
completed, the chairperson of the county board of commissioners shall notify 
the Department. (1973, c. 476, s. 128; c. 951; 1983, c. 891, s. 2.) 


§ 130A-83. Merger of two contiguous sanitary districts. 


Two contiguous sanitary districts may merge in the following manner: 

(1) The sanitary district board of each sanitary district must first adopt a 
common proposed plan of merger. The plan shall contain the name of 
the new or successor sanitary district, designate the members of the 
merging boards who shall serve as the interim sanitary district board 
for the new or successor district until the next election required by 
G.S. 130A-50(b) and 163-279, and any other matters necessary to 
complete the merger. 

(2) The merger may become effective only if approved by the voters of the 
two sanitary districts. In order to call an election, both boards shall 
adopt a resolution calling upon the board of county commissioners in 
the county or counties in which the districts are located to call for an 
election on a date named by the sanitary district boards after 
consultation with the appropriate boards of election. The board or 
boards of commissioners shall hold an election on the proposed merger 
of the sanitary districts. 
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(3) The county board or boards of commissioners shall request the 
appropriate board of elections to hold and conduct the elections. All 
voters of the two sanitary districts shall be eligible to vote. 

(4) Notice of the elections shall be given as required in G.S. 163-33(8). The 
board of elections may use the method of registration set out in G.S. 
163-288.2. 

(5) If an election is called as provided in subsection (2), the board or 
boards of elections shall provide ballots for the election in substan- 
tially the following form: 

SlehrHOR the merger of the 28s! “| Sanitary Districtwand the 

Sanitary District into a single district to be known as the 

Sanitary District, in which all the property, assets, 
liabilities, obligations, and indebtedness of the two districts 
become the property, assets, liabilities, obligations, and indebted- 
ness of the.___ >. Sanitary District. 

[| AGAINST the merger of the ________ Sanitary District and the 

Sanitary District into a single district to be known as the 
iis Sanitary» District; m which all the property, assets, 
liabilities, obligations, and indebtedness of the two districts 
become the property, assets, liabilities, obligations, and indebted- 
ness of the ________ Sanitary District.” 

(6) Ifa majority of all the votes cast in each sanitary district vote in favor 
of the merger, the two sanitary districts shall be merged on July 1 
following the election. Should the majority of the votes cast in either 
sanitary district be against the proposition, the sanitary districts 
shall not be merged. If a majority of the votes cast in either sanitary 
district are against the merger, any election on similar propositions of 
merger may not occur until one year from the date of the last election. 

(7) Upon the merger of two sanitary districts pursuant to this section and 
the creation of a new district, the merger becomes effective at 12 noon 
on the following July 1. At that time: 

a. The two sanitary districts shall cease to exist as bodies politic and 
corporate, and the new sanitary district exists as a body politic 
and corporate. 

. All property, real, personal and mixed, belonging to the sanitary 

districts vests in and is the property of the new sanitary district. 

. All judgments, liens, rights of liens and causes of action in favor of 

either sanitary district vest in the new sanitary district. 

d. All rentals, taxes, assessments and other funds, charges or fees 
owed to either of the sanitary districts are owed to and may be 
collected by the new sanitary district. 

e. Any action, suit, or proceeding pending against, or having been 
instituted by, either of the sanitary districts shall not be abated 
by its dissolution, but shall be continued and completed in the 
same manner as if dissolution had not occurred. The new sanitary 
district shall be a party to all these actions, suits and proceedings 
in the place of the dissolved sanitary district and shall pay any 
judgment rendered against either of the sanitary districts In any 
of these actions or proceedings. No new process need be served in 
any of the actions, suits or proceedings. 

f. All obligations of either of the sanitary districts, including any 
outstanding indebtedness, are assumed by the new sanitary 
district and all the obligations and outstanding indebtedness are 
constituted obligations and indebtedness of the new sanitary 
district. The full faith and credit of the new sanitary district 1s 
deemed to be pledged for the punctual payment of the principal of 


Ss 


(fo) 
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and interest on all general obligation bonds and bond anticipation 
notes of either of the sanitary districts, and all the taxable 
property within the new sanitary district shall remain subject to 
taxation for these payments. 

g. All rules of either of the sanitary districts shall continue in effect 
until repealed or amended by the governing body of the new 
sanitary district. 

(8) Upon the merger of two sanitary districts pursuant to this section 
when one district is to be dissolved and the other district is to be a 
successor covering the territory of both, the merger becomes effective 
at 12 noon on the following July 1. At that time: 

a. One sanitary district shall cease to exist as a body politic and 
corporate, and the successor sanitary district continues to exist as 
a body politic and corporate. 

b. All property, real, personal and mixed, belonging to the sanitary 
districts vests in, and is the property of the successor sanitary 
district. 

c. All judgments, liens, rights of liens and causes of action in favor of 
either sanitary district vest in the successor sanitary district. 

d. All rentals, taxes, assessments and other funds, charges or fees 
owed either of the sanitary districts are owed to and may be 
collected by the successor sanitary district. 

e. Any action, suit, or proceeding pending against, or instituted by 
either of the sanitary districts shall not be abated by its dissolu- 
tion, but shall be continued and completed in the same manner as 
if dissolution had not occurred. The successor sanitary district 
shall be a party to all these actions, suits and proceedings in the 
place of the dissolved sanitary district and shall pay any judg- 
ment rendered against the sanitary district in any of these 
actions or proceedings. No new process need be served in any of 
the actions, suits or proceedings. 

f. All obligations of either of the sanitary districts, including any 
outstanding indebtedness, are assumed by the successor sanitary 
district and all the obligations and outstanding indebtedness are 
constituted obligations and indebtedness of the successor sani- 
tary district. The full faith and credit of the successor sanitary 
district is deemed to be pledged for the punctual payment of the 
principal of and interest on all general obligation bonds and bond 
anticipation notes of either of the sanitary districts, and all the 
taxable property within the successor sanitary district shall be 
and remain subject to taxation for these payments. 

g. All rules of either of the sanitary districts shall continue in effect 
until repealed or amended by the governing body of the successor 
sanitary district. 198i ¢ 95) s19837e189 leo 1987. colts 


§ 130A-84. Withdrawal of water. 


A sanitary district is empowered to engage in litigation or to join with other 
parties in litigation opposing the withdrawal of water from a river or other 
water supply. (1983, c. 891, s. 2.) 


§ 130A-85. Further dissolution procedures. 


(a) The County Board of Commissioners may dissolve a Sanitary District 
located entirely within one county upon the following conditions: 
(1) There are 500 or less resident freeholders residing within the District; 
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(2) The District has no outstanding bonded indebtedness; 

(3) The Board of Commissioners agrees to assume and pay any other 
outstanding legal indebtedness of the District; 

(4) The Board of Commissioners adopts a plan providing for continued 
operation and provision of all services previously being performed or 
rendered to the District. No plan shall be adopted unless at the time 
of its adoption any water and sewer or sanitary system being operated 
by the District is in compliance with all local, State, and federal rules 
and regulations; and 

(5) The Board of Commissioners adopts a resolution finding that the 
interest of the citizens of the Sanitary District and the county will be 
best served if the operation and the services provided by the District 
were provided for by the Board of Commissioners. 

(al) The County Board of Commissioners may dissolve a Sanitary District 
located entirely within one county and for which no District Board members 
have been elected within eight years preceding dissolution, upon the following 
conditions: 

(1) The District has no outstanding legal indebtedness; 

(2) The Board of Commissioners adopts a plan providing for continued 
operation and provision of all services, if any, previously being 
performed or rendered to the District. No plan shall be adopted unless 
at the time of its adoption any water and sewer or sanitary system 
being operated by the District is in compliance with all local, State, 
and federal rules and regulations; and 

(3) The Board of Commissioners adopts a resolution finding that the 
interest of the citizens of the Sanitary District and the county will be 
best served if the operation and the services provided by the District 
are provided for by the Board of Commissioners. 

When all actions relating to dissolution of the sanitary district have been 
completed, the chairperson of the County Board of Commissioners shall notify 
the Department. 

(b) Prior to taking action to dissolve a Sanitary District, the Board of 
Commissioners shall hold a public hearing concerning dissolution of the 
District. The County Board of Commissioners shall give notice of the hearing 
by publication of notice thereof in a newspaper or newspapers with general 
circulation in the county, once per week for three consecutive weeks. If, after 
the hearing, the Board of Commissioners deems it advisable to dissolve the 
District, they shall thereafter adopt the resolution and plan provided for 
herein. 

During the period commencing with the first publication of notice of the 
public hearing as herein provided, and for a period of 60 days following the 
public hearing, the Board of Commissioners of the District may not enter into 
any contracts, incur any indebtedness or pledge, or encumber any of the 
District’s assets except in the ordinary course of business. 

(c) Upon adoption of the resolution provided for herein, all property, real, 
personal, and mixed, belonging to the District vests in and becomes the 
property of the county; all judgments, liens, rights of liens and causes of action 
in favor of the District vests in the county; and all rentals, taxes and 
assessments and other funds, charges or fees owed to the District may be 
collected by the county. 

(d) Following dissolution of the District, the county may operate, maintain, 
and extend the services previously provided for by the District either: 

(1) As a part of county government; or 

(2) As aservice district created on or after January 1, 1987, under Article 
16 of Chapter 153A of the General Statutes to serve at least the area 
of the Sanitary District. 
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In leu thereof, the services may be provided by any authority or district 
created after January 1, 1987, under this Article, or Articles 1, 4, 5 or 6 of 
Chapter 162A of the General Statutes to serve at least the area of the District. 
In such case, the county may convey the property, including all judgments, 
hens, rights of liens, causes of action, rentals, taxes and assessments men- 
tioned in subsection (c) of this section, to that authority or District. (1987, c. 
521 eshO9 Ie cieAiinfesseale) 


§8§ 130A-86, 130A-87: Reserved for future codification purposes. 


ARTICLE 3. 
State Laboratory of Public Health. 


§ 130A-88. Laboratory established. 


(a) A State Laboratory of Public Health is established within the Depart- 
ment. The Department is authorized to make examinations, and provide 
consultation and technical assistance as the public health may require. 

(b) The Commission shall adopt rules necessary for the operation of the 
State Laboratory of Public Health. (1905, c. 415; Rev., s. 3057; 1907, cc. 721, 
884; 1911..¢: 62, 8:36; C.S.,S: 7056; 1957, c21357,.s: 1;1973.¢.476, sal238-4979: 
CHO nS. oF 1955 .Cao0ln oars) 


§ 130A-89: Reserved for future codification purposes. 


ARTICLE 4. 
Vital Statistics. 


§ 1380A-90. Vital statistics program. 


The Department shall maintain a Vital Statistics Program which shall 
operate the only system of vital records registration throughout this State. 
@9S34c989156)22)) 


§ 130A-91. State Registrar. 


The Secretary shall appoint a State Registrar of Vital Statistics. The State 
Registrar of Vital Statistics shall exercise all the authority conferred by this 
Article. (1913, °¢1109,-s7 2; €3S%,'s. 708831955, co 95 lis: 5519572 cela ore 
1969, c. 1031, s. 1; 1973, c)476, 521281977, c: 163, 8. 1; 1983) c::891 feqon 


§ 130A-92. Duties of the State Registrar. 


(a) The State Registrar shall secure and maintain all vital records required 
under this Article and shall do all things necessary to carry out its provisions. 
The State Registrar shall: 

(1) Examine vital records received from local registrars to determine if 
these records are complete and satisfactory, and require the provision 
of information necessary to make the records complete and satisfac- 
tory; 

(2) Permanently preserve the information from the vital records in a 
systematic manner in adequate fireproof space which shall be pro- 
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vided in a State building by the Department of Administration, and 
maintain a comprehensive and continuous index of all vital records; 

(3) Prepare and supply or approve all forms used in carrying out the 
provisions of this Article; 

(4) Appoint local registrars as required by G.S. 130A-95 and exercise 
supervisory authority over local registrars, deputy local registrars 
and sub-registrars; 

(5) Enforce the provisions of this Article, investigate cases of irregularity 
or violations and report violations to law-enforcement officials for 
prosecution under G.S. 130A-26; 

(6) Conduct studies and research and recommend to the General Assem- 
bly any additional legislation necessary to carry out the purposes of 
this Article; and 

(7) Adopt rules necessary to carry out the provisions of this Article. 

(b) The State Registrar may retain payments made in excess of the fees 
established by this Article if the overpayment is in the amount of three dollars 
($3.00) or less and the payor does not request a refund of the overpayment. The 
State Registrar is not required to notify the payor of any overpayment of three 
dollars ($3.00) or less. (1913, c. 109, s. 1; C.S., s. 7086; 1957, c. 13857, s. 1; 1969, 
eml0 pd ewe 1971.'c. 444s, 3; 19738, 'c. 476,'s. 128; 1983 ic2 89) is. 2719857: 
366; 1993, c. 146, s. 2.) 


Editor’s Note. — G.S. 130A-26, referred to 
in this section was repealed by Session Laws, 
1995rey7 Shy) 1. 


§ 130A-93. Access to vital records; copies. 


(a) Only the State Registrar shall have access to original vital records and 
to indices to the original vital records. County offices authorized to issue 
certificates and the North Carolina State Archives also shall have access to 
indices to these original vital records, when specifically authorized by the State 
Registrar. 

(b) The following birth data, in any form and on any medium, in the 
possession of the Department, local health departments, or local register of 
deeds offices shall not be public records pursuant to Chapter 132 of the General 
Statutes: the names of children and parents, the addresses of parents (other 
than county of residence and postal code), and the social security numbers of 
parents. Access to copies and abstracts of these data shall be provided in 
accordance with G.S. 130A-99, Chapter 161 of the General Statutes, and this 
section. All other birth data shall be public records pursuant to Chapter 132 of 
the General Statutes. All birth records and data are State property and shall 
be managed only in accordance with official disposition instructions prepared 
by the Department of Cultural Resources. The application of this Chapter is 
subject to the provisions of Article 1 of Chapter 121 of the General Statutes, the 
North Carolina Archives and History Act. The State Registrar and other 
officials authorized to issue certified copies of vital records shall provide copies 
or abstracts of vital records, except those described in subsections (d), (e), (f) 
and (g) of this section, to any person upon request. 

(c) The State Registrar and other officials authorized to issue certified copies 
of vital records shall provide certified copies of vital records, except those 
described in subsections (d), (e), (f), and (g) of this section, only to the following: 

(1) A person requesting a copy of the person’s own vital records or that of 
the person’s spouse, sibling, direct ancestor or descendant, or step- 
parent or stepchild; 

(2) A person seeking information for a legal determination of personal or 
property rights; or 
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(3) An authorized agent, attorney or legal representative of a person 
described above. 

(cl) A funeral director or funeral service licensee shall be entitled upon 
request to a certified copy of a death certificate. 

(d) Copies, certified copies or abstracts of birth certificates of adopted 
persons shall be provided in accordance with G.S. 48-9-107. 

(e) Copies or abstracts of the health and medical information contained on 
birth certificates shall be provided only to a person requesting a copy of the 
health and medical information contained on the person’s own birth certificate, 
a person authorized by that person, or a person who will use the information 
for medical research purposes. Copies of or abstracts from any computer or 
microform database which contains individual-specific health or medical birth 
data, whether the database is maintained by the Department, a local health 
department, or any other public official, shall be provided only to an individual 
requesting his or her own data, a person authorized by that individual, or a 
person who will use the information for medical research purposes. The State 
Registrar shall adopt rules providing for the use of this information for medical 
research purposes. The rules shall, at a minimum, require a written descrip- 
tion of the proposed use of the data, including protocols for protecting 
confidentiality of the data. 

(f) Copies, certified copies or abstracts of new birth certificates issued to 
persons in the federal witness protection program shall be provided only to a 
person requesting a copy of the person’s own birth certificate and that person’s 
supervising federal marshall. 

(g) No copies, certified copies or abstracts of vital records shall be provided 
to a person purporting to request copies, certified copies or abstracts of that 
person’s own vital records upon determination that the person whose vital 
records are being requested is deceased. 

(h) Acertified copy issued under the provisions of this section shall have the 
same evidentiary value as the original and shall be prima facie evidence of the 
facts stated in the document. The State Registrar may appoint agents who 
shall have the authority to issue certified copies under a facsimile signature of 
the State Registrar. These copies shall have the same evidentiary value as 
those issued by the State Registrar. 

(1) Fees for issuing any copy of a vital record or for conducting a search of the 
files when no copy is made shall be as established in G.S. 130A-93.1 and G.S. 
161-10. 

(j) No person shall prepare or issue any certificate which purports to be an 
official certified copy of a vital record except as authorized in this Article or the 
rules..(1983, c. 891, 8. 2; 1985, c.325, s. 151991, c. 343,/s. 1s 19937 epiMetcoa: 
1995 "ci 4o% sf P9972 740 sca) 


CASE NOTES 


The purpose of former G.S. 130-166 ap- 
peared to be to permit the death certificate to be 
introduced as evidence of the fact of death, the 
time and place where it occurred, the identity of 
the deceased, the bodily injury or disease which 
was the cause of death, the disposition of the 
body and possibly other matters relating to the 
death. State v. Hamilton, 16 N.C. App. 330, 192 
S.E.2d 24 (1972); Spillman v. Forsyth Mem. 
Hosp., 30 N.C. App. 406, 227 S.E.2d 292 (1976), 
decided under former statutory provisions. 

The death certificate, when properly 
certified, would be prima facie evidence of 
the cause of death. State v. Hamilton, 16 N.C. 


App. 330, 192 S.E.2d 24 (1972), decided under 
former statutory provisions. 

While certified copies of records are ad- 
mitted in evidence, the originals are not 
thereby made incompetent. State v. Joyner, 
295 N.C. 55, 243 S.E.2d 367 (1978), decided 
under former statutory provisions. 

Admission of Death Certificate in Crim- 
inal Proceedings. — Defendant’s right to con- 
frontation and his right to fundamental fair- 
ness in a criminal trial were violated by the 
admission in evidence of hearsay and 
conclusory statement in victim’s death certifi- 
cate. State v. Watson, 281 N.C. 221, 188 S.E.2d 
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289, cert. denied, 409 U.S. 1043, 93 S. Ct. 537, 
34 L. Ed. 2d 493 (1972), decided under former 
statutory provisions. 

Statements Regarding Insured’s Suicide 
Properly Excluded. — In case brought by 
widow of insured to recover under life insur- 
ance policy, statements listing suicide as the 
cause of death in the medical examiner’s report 
were properly excluded at trial. Drain v. United 
Servs. Life Ins. Co., 85 N.C. App. 174, 354 
S.E.2d 269, cert. denied, 320 N.C. 630, 360 
S.E.2d 85 (1987). 

In case brought by widow of insured to re- 
cover under life insurance policy, coroner’s 
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statement on death certificate that the gunshot 
wound killing the insured was intentionally 
self-inflicted was not based on personal knowl- 
edge of the events which took place and could 
only be described as hearsay and conclusory. 
The admission of such a statement would 
thwart the fairness of the trial and in essence 
shift the burden of proof on the issue of the 
cause of death from defendant to plaintiff. 
Therefore, the exclusion of this statement on 
the death certificate was proper. Drain v. 
United Servs. Life Ins. Co., 85 N.C. App. 174, 
354 S.E.2d 269, cert. denied, 320 N.C. 630, 360 
p.u2d Go (1987). 


§ 130A-93.1. Fees for vital records copies or search; auto- 


mation fund. 


(a) The State Registrar shall collect, process, and utilize fees for services as 


follows: 


(1) A fee not to exceed fifteen dollars ($15.00) shall be charged for issuing 
any copy of a vital record or for conducting a routine search of the files 
for the record when no copy is made. When certificates are issued or 
searches conducted by local agencies using databases maintained by 
the State Registrar, the local agency shall charge this fee and shall 
forward five dollars ($5.00) of this fee to the State Registrar for 
purposes established in subsection (b) of this section. 

(2) A fee not to exceed fifteen dollars ($15.00) shall be charged in addition 
to the fee charged under subdivision (1) of this subsection and to all 
shipping and commercial charges when expedited service is specifi- 


cally requested. 


(2a) The fee for a copy of a computer or microform database shall not 
exceed the cost to the agency of making and providing the copy. 

(3) Except as provided in subsection (b) of this section, fees collected 
under this subsection shall be used by the Department for public 


health purposes. 


(b) The Vital Records Automation Account is established as a nonreverting 
account within the Department. Five dollars ($5.00) of each fee collected 
pursuant to subdivision (a)(1) shall be credited to this Account. The Depart- 
ment shall use the revenue in the Account to fully automate and maintain the 
vital records system. When funds sufficient to fully automate and maintain the 
system have accumulated in the Account, fees shall no longer be credited to the 
Account but shall be used as specified in subdivision (a)(3) of this section. 
(1991, c. 343, s. 2; 1991 (Reg. Sess., 1992), c. 1039, s. 5; 1997-242, s. 2; 2002-126, 
s. 29A.18(a).) 


§ 180A-94. Local registrar. 


The local health director shall serve, ex officio, as the local registrar of each 
county within the jurisdiction of the local health department. (1983s. 3O1. s. 
ys 


§ 130A-95. Control of local registrar. 


The State Registrar shall direct, control and supervise the activities of local 
registrars. (1913, c. 109, s. 4; 1915, c. 20; C.S., ss. 7089; 7090; 1955, c. 951; s. 
6; 1957, c. 1357, s. 1; 1969, c. 1031, s. 1; 1983, c. 891, s. 2; 1985, c. 462, s. 14.) 
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§ 130A-96. Appointment of deputy and sub-registrars. 


(a) Each local registrar shall immediately upon appointment, appoint a 
deputy whose duty shall be to assist the local registrar and to act as local 
registrar in case of absence, illness, disability or removal of the local registrar. 
The deputy shall be designated in writing and be subject to all rules and 
statutes governing local registrars. The local registrar shall direct, control and 
supervise the activities of the deputy registrar and may remove a deputy 
registrar for cause. 

(b) The local registrar may, when necessary and with the approval of the 
State Registrar, appoint one or more persons to act as sub-registrars. Sub- 
registrars shall be authorized to receive certificates and issue burial-transit 
permits in and for designated portions of the county. Each sub-registrar shall 
enter the date the certificate was received and shall forward all certificates to 
the local registrar within three days. 

(c) The State Registrar shall direct, control and supervise sub-registrars 
and may remove a sub-registrar for cause. (1913, c. 109, s. 4; C.S., s. 7091; 
19550". dole seo: 1957,°c, Toots: 1969Ve 0S 1, Sat S38 NC oo lee 


§ 130A-97. Duties of local registrars. 


The local registrar shall: 

(1) Administer and enforce provisions of this Article and the rules, and 
immediately report any violation to the State Registrar; 

(2) Furnish certificate forms and instructions supplied by the State 
Registrar to persons who require them; 

(3) Examine each certificate when submitted to determine if it has been 
completed in accordance with the provisions of this Article and the 
rules. If a certificate is incomplete or unsatisfactory, the responsible 
person shall be notified and required to furnish the necessary infor- 
mation. All birth and death certificates shall be typed or written 
legibly in permanent black, blue-black, or blue ink; 

(4) Enter the date on which a certificate is received and sign as local 
registrar; 

(5) Transmit to the register of deeds of the county a copy of each certificate 
registered within seven days of receipt of a birth or death certificate. 
The copy transmitted shall include the race of the father and mother 
if that information is contained on the State copy of the certificate of 
live birth. Copies transmitted may be on blanks furnished by the 
State Registrar or may be photocopies made in a manner approved by 
the register of deeds. The local registrar may also keep a copy of each 
certificate for no more than two years; 

On the fifth day of each month or more often, if requested, send to the 

State Registrar all original certificates registered during the preced- 

ing month; and 

(7) Maintain records, make reports and perform other duties required by 
the State Registrar. (1913, c. 109, s. 18; 1915, c. 85, s. 2; c. 164, s. 2; 
G'S: -8:'7109; Ex. Sess. 1920, c. 58s. 16 1931):c792 1953 cnONeede 
1943, €1673)1949;¢.133;1955, c/ 951) iss/20) 2160957 nen 135 ee 
1963, c. 492, ss. 4, 8; 1969, c. 1031, s. 1; 1971, c. 444, sg. 8; 1979, c. 955 
S. OF L0SIc 004, l9SSec, Sols. 22003260) so 1s) 


(6 


~~ 


§ 1380A-98. Pay of local registrars. 


A local health department shall provide sufficient staff, funds and other 
resources necessary for the proper administration of the local vital records 
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registration program. (1913, c. 109, s. 19; BxaSessii913pe0i5,sis 1915, ¢: 85, 
s. 3; 1919, c. 210, s. 1; C.S., s 7110; Ex. Sess. 1920, c. 58, s. 9701949, cis06; 1957, 
ce. 1357, s. 1; 1969, c. 1031, s. 1; 1983, c. 891, s. 2.) 


Local Modification to Former G.S. 130- 
65. — Moore: 1975, c. 422. 


§ 130A-99. Register of deeds to preserve copies of birth 
and death records. 


(a) The register of deeds of each county shall file and preserve the copies of 
birth and death certificates furnished by the local registrar under the provi- 
sions of G.S. 130A-97, and shall make and keep a proper index of the 
certificates. These certificates shall be open to inspection and examination. 
Copies or abstracts of these certificates shall be provided to any person upon 
request. Certified copies of these certificates shall be provided only to those 
persons described in G.S. 1380A-93(c). 

(b) The register of deeds may remove from the records and destroy copies of 
birth or death certificates for persons born or dying in counties other than the 
county in which the office of the register of deeds is located, only after 
confirming that copies of the birth or death certificates removed and destroyed 
are maintained by the State Registrar or North Carolina State Archives. (1957, 
Pee ore) 12 1969, c, 80, s. 3;c. 1031, s.1; 1983 4¢4- S014 c.-2:, 1997-309} ss L 


Editor’s Note. — Session Laws 1997-309, s. date of that act is valid, and the register of 
15, provides in part that the removal and deeds is not in violation of G.S. 121-5 or GS. 
destruction by a register of deeds of any out-of- 132-3. 
county birth certificates prior to the effective 


§ 130A-100. Register of deeds may perform notarial acts. 


(a) The register of deeds is authorized to take acknowledgments, administer 
oaths and affirmations and to perform all other notarial acts necessary for the 
registration or issuance of certificates relating to births, deaths or marriages. 
The register of deeds shall be entitled to a fee as prescribed in G.S. 161-10. 

(b) All acknowledgments taken, affirmations or oaths administered or other 
notarial acts performed by the register of deeds relating to the registration of 
certificates of births, deaths or marriages prior to June 16, 1959, are validated. 
(1945, c. 100; 1957, c. 1357, s. 1; 1959, c. 986; 1969, c. 80, s. 9:c. 1031, s. 1; 1983, 
c. 891, s. 2.) 


§ 130A-101. Birth registration. 


(a) A certificate of birth for each live birth, regardless of the gestation 
period, which occurs in this State shall be filed with the local registrar of the 
county in which the birth occurs within 10 days after the birth and shall be 
registered by the registrar if it has been completed and filed in accordance with 
this Article and the rules. 

(b) When a birth occurs in a hospital or other medical facility, the person in 
charge of the facility shall obtain the personal data, prepare the certificate, 
secure the signatures required by the certificate and file it with the local 
registrar within five days after the birth. The physician or other person in 
attendance shall provide the medical information required by the certificate. 

(c) When a birth occurs outside a hospital or other medical facility, the 
certificate shall be prepared and filed by one of the following in the indicated 
order of priority: 
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(1) The physician in attendance at or immediately after the birth, or in 
the absence of such a person; 

(2) Any other person in attendance at or immediately after the birth, or in 
the absence of such a person; 

(3) The father, the mother or, in the absence or inability of the father and 
the mother, the person in charge of the premises where the birth 
occurred. 

(d) When a birth occurs on a moving conveyance and the child is first moved 
from the conveyance in this State, the birth shall be registered in the county 
where the child is first removed from the conveyance, and that place shall be 
considered the place of birth. 

(e) If the mother was married at the time of either conception or birth, or 
between conception and birth, the name of the husband shall be entered on the 
certificate as the father of the child, unless paternity has been otherwise 
determined by a court of competent jurisdiction, in which case the name of the 
father as determined by the court shall be entered. The surname of the child 
shall be the same as that of the husband, except that upon agreement of the 
husband and mother, or upon agreement of the mother and father if paternity 
has been otherwise determined, any surname may be chosen. 

(f) Ifthe mother was unmarried at all times from date of conception through 
date of birth, the name of the father shall not be entered on the certificate 
unless the child’s mother and father complete an affidavit acknowledging 
paternity which contains the following: 

(1) A sworn statement by the mother consenting to the assertion of 
paternity by the father and declaring that the father is the child’s 
natural father; 

(2) A sworn statement by the father declaring that he believes he is the 
natural father of the child; 

(3) Information explaining in plain language the effect of signing the 
affidavit, including a statement of parental rights and responsibilities 
and an acknowledgment of the receipt of this information; and 

(4) The social security numbers of both parents. 

The State Registrar, in consultation with the Child Support Enforcement 
Section of the Division of Social Services, shall develop and disseminate a form 
affidavit for use in compliance with this section, together with an information 
sheet that contains all the information required to be disclosed by subdivision 
(3) of this subsection. 

Upon the execution of the affidavit, the declaring father shall be listed as the 
father on the birth certificate, subject to the declaring father’s right to rescind 
under G.S. 110-132. The executed affidavit shall be filed with the registrar 
along with the birth certificate. In the event paternity is properly placed at 
issue, a certified copy of the affidavit shall be admissible in any action to 
establish paternity. The surname of the child shall be determined by the 
mother, except if the father’s name is entered on the certificate, the mother and 
father shall agree upon the child’s surname. If there is no agreement, the 
child’s surname shall be the same as that of the mother. 

The execution and filing of this affidavit with the registrar does not affect 
rights of inheritance unless the affidavit is also filed with the clerk of court in 
accordance with G.S. 29-19(b)(2). 

(g) Each parent shall provide his or her social security number to the person 
responsible for preparing and filing the certificate of birth. CL913,.C. 09 sel. 
POTD we. 00,6. Cn) oO 10" Lon, cml ay 1 19G9re. 10318 I 1979 ces 
S24, Cal (elo j C2 Od wae 1989 sco Mac. 1, 2; 1989 (Reg. Sess., 1990), c. 
1004, s. 6; 1993, c. 333, s. 1; 1995, c. 428, s. 1; 1997-433, s. 412; 1998-1 foe 
2005-389, s. 4.) 
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Effect of Amendments. — Session Laws 
2005-389, s. 4, effective December 12, 2005, in 
the third paragraph of subsection (f), deleted 
“and shall be presumed to be the natural father 
of the child” preceding “subject to the declaring” 
in the first sentence and added “In the event 
paternity is properly placed at issue” to the 
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beginning of the third sentence; and made a 
minor punctuation change. 

Legal Periodicals. — For article, “‘We Are 
Family’: Valuing Associationalism in Disputes 
Over Children’s Surnames,” see 75 N.C.L. Rev. 
1625 01997): 


CASE NOTES 


As to the unconstitutionality of former 
G.S. 130-50(e) insofar as it precluded par- 
ents from recording the surnames of their 
choice on the birth certificates of their chil- 
dren, see O’Brien v. Tilson, 523 F. Supp. 494 
(KDW, 1981). 

Exclusion of Birth Certificate in Pater- 
nity Action Held Proper. — In paternity 
action, trial court did not err by excluding the 
child’s birth certificate in which the name of the 
father was left blank. The absence of a named 
father on the birth certificate had little proba- 
tive value and was misleading because under 
subsection (f) of this section the name of the 
father of an illegitimate child may not be en- 
tered on the child’s birth certificate without the 
father’s sworn consent. State v. McInnis, 102 
N.C. App. 338, 401 S.E.2d 774, cert. denied, 329 
N.C. 274, 407 S.E.2d 848 (1991). 

Unilateral Petition for Name Change 
Disallowed After Birth Certificate Entry. 
— Where unmarried parents executed an Affi- 
davit of Paternity and entered respondent’s 
name on the birth certificate as the father, 


court held that there was no authority, statu- 
tory or decisional, permitting petitioner to uni- 
laterally change the name of her son, born out 
of wedlock and not yet legitimated, absent the 
father’s consent. In re Crawford, 134 N.C. App. 
137, 517 S.E.2d 161 (1999), distinquishing In re 
Dunston, 18 N.C. App. 647, 197 S.E.2d 560 
(1973). 

Inquiry into Child’s Best Interests Not 
Appropriate. — The fact that the General 
Assembly specifically required a “best interests 
of the child” inquiry in contexts such as termi- 
nation of parental rights, child custody and 
placement, parental visitation rights, and even 
in the change in surname on a birth certificate 
following legitimization, yet failed to require 
such inquiry in connection with name changes 
under G.S. 101-2 and subsection (f) of this 
section, was taken as clear evidence of its 
intent that no such inquiry was required in 
these contexts. In re Crawford, 134 N.C. App. 
137 Bio ¥-2dal61( 1999). 

Cited in In re Estate of Morris, 123 N.C. 
App. 264, 472 S.E.2d 786 (1996). 


OPINIONS OF ATTORNEY GENERAL 


Compliance with former G.S. 130-50(6) 
was not sufficient, standing alone, to es- 
tablish paternity of an illegitimate child for 
the purpose of qualifying for Aid to Families 


with Dependent Children. See opinion of Attor- 
ney General to Dr. Sarah T. Morrow, Secretary, 
Dep't of Human Resources, 50 N.C.A.G. 5 
(1980). 


§ 130A-102. Contents of birth certificate. 


The certificate of birth shall contain those items recommended by the federal 
agency responsible for national vital statistics, except as amended or changed 
by the State Registrar. Medical information contained in a birth certificate 
shall not be public records open to inspection. (1913, c. 109 5.014..C. 5. sa l02; 
1949;'c, 161,.s.2; 1955, c. 951, s. 15; 1957, c. 1357, s. 1; 1969) calO3 les. dito 72) 


pause, 1 1983,.c, dol, s. 2) 


CASE NOTES 


Change of Name of Illegitimate Child. — 
A third person having care of an illegitimate 
child can petition to have the name of the child 
changed with only the consent of the child’s 
natural mother. Where the natural mother pe- 
titions to change the name of her illegitimate 


child, the consent of no other person is logically 
required, as no other person has any “rights” 
inherent in that child’s name. In re Dunston, 18 
N.C. App. 647, 197 S.E.2d 560 (1973), decided 
under former statutory provisions. 
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§ 130A-103. Registration of birth certificates more than 
five days and less than one year after birth. 


Any birth may be registered more than five days and less than one year after 
birth in the same manner as births are registered under this Article within five 
days of birth. The registration shall have the effect as if the registration had 
occurred within five days of birth. The registration however, shall not relieve 
any person of criminal liability for the failure to register the birth within five 
days of birth as required by G.S. 130A-101. (1941, c. 126; 1957, c. 1357, s. 1; 
LOGI" cr LOS es tO OM e.95. seb 1983 rerSO lee) 


§ 130A-104. Registration of birth one year or more after 
birth. 


(a) When the birth of a person born in this State has not been registered 
within one year after birth, a delayed certificate may be filed with the register 
of deeds in the county in which the birth occurred. An applicant for a delayed 
certificate must submit the minimum documentation prescribed by the State 
Registrar. 

(b) A certificate of birth registered one year or more after the date of the 
birth shall be marked “delayed” and show the date of the delayed registration. 
A summary statement of evidence submitted in support of the delayed 
registration shall be endorsed on the certificate. The register of deeds shall 
forward the original and a duplicate to the State Registrar for final approval. 
If the certificate complies with the rules and has not been previously regis- 
tered, the State Registrar shall file the original and return the duplicate to the 
register of deeds for recording. 

(c) When an applicant does not submit the minimum documentation re- 
quired or when the State Registrar finds reason to question the validity or 
adequacy of the certificate or documentary evidence, the State Registrar shall 
not register the delayed certificate and shall advise the applicant of the 
reasons for this action. If the deficiencies are not corrected, the applicant shall 
be advised of the right to an administrative hearing and of the availability of 
a judicial determination under G.S. 130A-106. 

(d) Delayed certificates shall have the same evidentiary value as those 
registered within five days. (1941, c. 126; 1957, c. 1357, s. 1; LOGO View BO aSen3 
c. 1031, s. 1; 1978, c. 476, s. 128; 1979, c. 95, s. 6; 1983, c. 891, s. 2.) 


§ 130A-105. Validation of irregular registration of birth 
certificates. 


The registration and filing with the State Registrar prior to April 1, 1941, of 
the birth certificate of a person whose birth was not registered within five days 
of birth is validated. All copies of birth certificates filed prior to April 9, 1941, 
properly certified by the State Registrar, shall have the same evidentiary value 
as those registered within five days. (1941, c. 126; 1957, c. 13857, s. 1; 1969, c. 
1031, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2.) 


§ 130A-106. Establishing fact of birth by persons without 
certificates. 


(a) Aperson born in this State not having a recorded certificate of birth, may 
file a verified petition with the clerk of the superior court in the county of the 
petitioner’s legal residence or place of birth, setting forth the date, place of 
birth and parentage, and petitioning the clerk to hear evidence, and to find and 
adjudge the date, place and parentage of the birth of the petitioner. Upon the 
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filing of a petition, the clerk shall set a hearing date, and shall conduct the 
proceeding in the same manner as other special proceedings. At the time set for 
the hearing, the petitioner shall present evidence to establish the facts of birth. 
If the evidence offered satisfies the court, the court shall enter judgment 
establishing the date, place of birth and parentage of the petitioner, and record 
it in the record of special proceedings. The clerk shall certify the judgment to 
the State Registrar who shall keep a record of the judgment. A copy shall be 
certified to the register of deeds of the county in which the petitioner was born. 

(b) The clerk may charge a fee not to exceed two dollars ($2.00) for services 
provided under this section. 

(c) The record of birth established under this section, when recorded, shall 
have the same evidentiary value as other records covered by this Article. (1941, 
et spt 1957, c. 1357, s. 1; 1969, c. 1031, s. 1; 1973, c. 476, s. 128; 1983, c. 891, 
G2: 


§ 130A-107. Establishing facts relating to a birth of un- 
known parentage; certificate of identification. 


(a) A person of unknown parentage whose place and date of birth are 
unknown may file a verified petition with the clerk of the superior court in the 
county where the petitioner was abandoned. The petition shall set forth the 
facts concerning abandonment, the name, date and place of birth of petitioner 
and the names of any persons acting in loco parentis to the petitioner. 

(b) The clerk shall find facts and, if there is insufficient evidence to establish 
the place of birth, it shall be conclusively presumed that the person was born 
in the county of abandonment. The clerk shall enter and record judgment in 
the record of special proceedings. The clerk shall certify the judgment to the 
State Registrar who shall keep a record of the judgment. A copy shall be 
certified to the register of deeds of the county of abandonment. 

(c) Acertificate of identification for a person of unknown parentage shall be 
filed by the clerk with the local registrar of vital statistics of the district in 
which the person was found. 

(d) The clerk may charge a fee not to exceed two dollars ($2.00) for services 
provided under this section. (1959, c. 492; 196O0Ver 103 1ys wll Oioy.c.416,,s: 
TAB OSs neo lis: 2.) 


§ 130A-108. Certificate of identification for individual of 
foreign birth. 


(a) In the case of an adopted individual born in a foreign country and 
residing in this State at the time of application, the State Registrar shall, upon 
the presentation of a certified copy of the original birth certificate from the 
country of birth and a certified copy of the final order of adoption signed by the 
clerk of court or other appropriate official, prepare a certificate of identification 
for the individual. The certificate shall contain the same information required 
by G.S. 48-9-107(a) for individuals adopted in this State, except that the 
country of birth shall be specified in lieu of the state of birth. 

(b) In the case of an adopted individual born in a foreign country and 
readopted in this State, the State Registrar shall, upon receipt of a report of 
that adoption from the Division of Social Services pursuant to G.S. 48-9-102(h), 
prepare a certificate of identification for that individual. The certificate shall 
contain the same information required by G.S. 48-9-107(a) for individuals 
adopted in this State, except the country of birth shall be specified in lieu of the 
state of birth. (1949, c. 160, s. 2; 1955, c. 951, s. 16; 1957, c. Loy Sls AoC sae 
1031, s. 1; 1983, c. 891, s. 2; 1995, c. 457, s. 8; 1997-215, s. 13; 2001-208, s. 13; 
2001-487, s. 101.) 
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Editor’s Note. — Session Laws 2001-487, s. January 1, 2002, and applicable to actions 
101, amended s. 29 of Session Laws 2001-208 to _ pending or filed on or after that date. 
make the amendment to this section effective 


§ 1380A-109. Birth certificate as evidence. 


Certified copies of birth certificates shall be accepted by public school 
authorities in this State as prima facie evidence of the age of children 
registering for school attendance, and no other proof shall be required. In 
addition, certified copies of birth certificates shall be required by all factory 
inspectors and employers of youthful labor, as prima facie proof of age, and no 
other proof shall be required. However, when it is not possible to secure a 
certified copy of a birth certificate, school authorities, factory inspectors and 
employers may accept as secondary proof of age any competent evidence by 
which the age of persons is usually established. (1913, c. 109, s. 17; C.S., s. 
TAO el OO Cal So gs 1969) en 03 Vestal] OS ae Ges9 Inca) 


§ 130A-110. Registration of marriage certificates. 


(a) On or before the fifteenth day of the month, the register of deeds shall 
transmit to the State Registrar a record of each marriage ceremony performed 
during the preceding calendar month for which a license was issued by the 
register of deeds. The State Registrar shall prescribe a form containing the 
information required by G.S. 51-16 and additional information to conform with 
the requirements of the federal agency responsible for national vital statistics. 
The form shall be the official form of a marriage license, certificate of marriage 
and application for marriage license. 

(b) Each form signed and issued by the register of deeds, assistant register 
of deeds or deputy register of deeds shall constitute an original or a duplicate 
original. Upon request, the State Registrar shall furnish a true copy of the 
marriage registration. The copy shall have the same evidentiary value as the 
original. 

(c) The register of deeds shall provide copies or abstracts of marriage 
certificates to any person upon request. Certified copies of these certificates 
shall be provided only to those persons described in G.S. 130A-93(c). 

(d) Marriage certificates maintained by the local register of deeds shall be 
open to inspection and examination. (1961, c. 862; 1969, c. 1031, s. 1; 197s. Gh 
476,28, 128) 1977,c. 1110, 3.3; 1983. c. 891, s4941985ackho25a6. 2-200 leo leet 
15; 2001-487, s. 83.) 


Editor’s Note. — Session Laws 2001-62, s. _ sary for carrying out the purpose of this act and 
16, provides: “The Administrative Office of the distribute them to the Office of the Clerk of 
Courts shall develop any and all forms neces- Superior Court in each county.” 


§ 130A-111. Registration of divorces and annulments. 


For each divorce and annulment of marriage granted by a court of competent 
jurisdiction in this State, a report shall be prepared and filed by the clerk of 
court with the State Registrar. On or before the fifteenth day of each month, 
the clerk shall forward to the State Registrar the report of each divorce and 
annulment granted during the preceding calendar month. (1957, c. 983; 1969, 
ake 8. 1; 1973, ¢. 476, s. 128; 1977, c. 1110, 6/2; 1988) c. 8912s) 2: 198hee. 
S20 Bo.) 
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§ 180A-112. Notification of death. 


A funeral director or person acting as such who first assumes custody of a 
dead body or fetus of 20 completed weeks gestation or more shall submit a 
notification of death to the local registrar in the county where death occurred, 
within 24 hours of taking custody of the body or fetus. The notification of death 
shall identify the attending physician responsible for medical certification, 
except that for deaths under the jurisdiction of the medical examiner, the 
notification shall identify the medical examiner and certify that the medical 
examiner has released the body to a funeral director or person acting as such 
for final disposition. (1913, c. 109, s. 5; 1915, c. 164, s. 1; C.S., s. 7092; 1950, c. 
O51iee09> 1957,.c. 1357, s. 1; 1969, c. 1031, s. 1; 1973, c. 873, s..1; 1983ye¢. 891, 
6.221) 


§ 130A-113. Permits for burial-transit, authorization for 
cremation and disinterment-reinterment. 


(a) The funeral director or person acting as such who first assumes custody 
of a dead body or fetus which is under the jurisdiction of the medical examiner 
shall obtain a burial-transit permit signed by the medical examiner prior to 
final disposition or removal from the State and within five days after death. 

(b) Adead body shall not be cremated or buried at sea unless the provisions 
of G.S. 130A-388 are met. 

(c) A permit for disinterment-reinterment shall be required prior to disin- 
terment of a dead body or fetus except as otherwise authorized by law or rule. 
The permit shall be issued by the local registrar to a funeral director, 
embalmer or other person acting as such upon proper application. 

(d) No dead body or fetus shall be brought into this State unless accompa- 
nied by a burial-transit or disposal permit issued under the law of the state in 
which death or disinterment occurred. The permit shall be final authority for 
final disposition of the body or fetus in this State. 

(e) The local registrar shall issue a burial-transit permit for the removal of 
a dead body or fetus from this State if the requirements of G.S. 130A-112 are 
met and that the death is not under the jurisdiction of the medical examiner. 
i OVamiceSions.0201977,'c.1 163, s2;-1983, ic, 891, 8: 2.) 


§ 1380A-114. Fetal death registration. 


(a) Each spontaneous fetal death occurring in the State of 20 completed 
weeks gestation or more, as calculated from the first day of the last normal 
menstrual period until the day of delivery, shall be reported within 10 days 
after delivery to the local registrar of the county in which the delivery occurred. 
The report shall be made on a form prescribed and furnished by the State 
Registrar. 

(b) When fetal death occurs in a hospital or other medical facility, the person 
in charge of the facility shall obtain the cause of fetal death and other required 
medical information over the signature of the attending physician, and shall 
prepare and file the report with the local registrar. 

(c) When a fetal death occurs outside of a hospital or other medical facility, 
the physician in attendance at or immediately after the delivery shall prepare 
and file the report. When a fetal death is attended by a person authorized to 
attend childbirth, the supervising physician shall prepare and file the report. 
Fetal deaths attended by lay midwives and all other persons shall be treated 
as deaths without medical attendance as provided for in G.S. 130A-115 and the 
medical examiner shall prepare and file the report. (1903. @. 109s) 6; C!S:, s- 
WHOS tas ce: O nea 29495 lcs 1092, seis 1955) c. On lvsrOs ar Cele 228.015 
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1969, c. 1031, s. 1; 1973,-c. 873, sgzlOFO} cy OS; etka 1988.16.89 Lis soso 
CLOO Mais.) 


§ 1380A-115. Death registration. 


(a) Adeath certificate for each death which occurs in this State shall be filed 
with the local registrar of the county in which the death occurred within five 
days after the death. If the place of death is unknown, a death certificate shall 
be filed within five days in the county where the dead body is found. If the 
death occurs in a moving conveyance, a death certificate shall be filed in the 
county in which the dead body was first removed from the conveyance. 

(b) The funeral director or person acting as such who first assumes custody 
of a dead body shall file the death certificate with the local registrar. The 
personal data shall be obtained from the next of kin or the best qualified person 
or source available. The funeral director or person acting as such is responsible 
for obtaining the medical certification of the cause of death, stating facts 
relative to the date and place of burial, and filing the death certificate with the 
local registrar within five days of the death. 

(c) The medical certification shall be completed and signed by the physician 
in charge of the patient’s care for the illness or condition which resulted in 
death, except when the death falls within the circumstances described in G.S. 
130A-383. In the absence of the physician or with the physician’s approval, the 
certificate may be completed and signed by an associate physician, the chief 
medical officer of the hospital or facility in which the death occurred or a 
physician who performed an autopsy upon the decedent under the following 
circumstances: the individual has access to the medical history of the deceased; 
the individual has viewed the deceased at or after death; and the death is due 
to natural causes. When specifically approved by the State Registrar, an 
electronic signature or facsimile signature of the physician shall be acceptable. 
As used in this section, the term electronic signature has the same meaning as 
applies in G.S. 66-58.2. The physician shall state the cause of death on the 
certificate in definite and precise terms. A certificate containing any indefinite 
terms or denoting only symptoms of disease or conditions resulting from 
disease as defined by the State Registrar, shall be returned to the person 
making the medical certification for correction and more definite statement. 

(d) The physician or medical examiner making the medical certification as 
to the cause of death shall complete the medical certification no more than 
three days after death. The physician or medical examiner may, in appropriate 
cases, designate the cause of death as unknown pending an autopsy or upon 
some other reasonable cause for delay, but shall send the supplementary 
information to the local registrar as soon as it is obtained. 

(e) In the case of death or fetal death without medical attendance, it shall be 
the duty of the funeral director or person acting as such and any other person 
having knowledge of the death to notify the local medical examiner of the 
death. The body shall not be disposed of or removed without the permission of 
the medical examiner. If there is no county medical examiner, the Chief 
Medical Examiner shall be notified. (1913, c. 109, ss. 7, 9; C.S., ss. 7094, 7096; 
1949, c. 161, s. 1; 1955, c. 951, ss. 11, 12; 1957, c. 1857, s. 1; 1963, c. 492, ss. 1, 
2,4; 1969, c. 1031, s. 1; 1973, c. 476, s. 128; c. 873, s. 5; 1979, c. 95, ss. 2, 3; 1981, 
GekG ips i hOSecieSO lisa 1999-247 cecal: } 


§ 1380A-116. Contents of death certificate. 


The certificate of death shall contain those items prescribed and specified on 
the standard certificate of death as prepared by the federal agency responsible 
for national vital statistics. The State Registrar may require additional 
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information ago 13 er 0948. "7 1CiS arse) 7094: 1949 reel GIy 614 1955;.c) 951) s: 
Me bon ie C135 75-41 406 a.9e1 4925 ss last 1069. crelOBlee: bad SS3uc. 891,:s. 
Agog 


§ 1380A-117. Persons required to keep records and provide 
information. 


(a) All persons in charge of hospitals or other institutions, public or private, 
to which persons resort for confinement or treatment of diseases or to which 
persons are committed by process of law, shall make a record of personal data 
concerning each person admitted or confined to the institution. The record 
shall include information required for the certificates of birth and death and 
the reports of spontaneous fetal death required by this Article. The record shall 
be made at the time of admission from information provided by the person 
being admitted or confined. When this information cannot be obtained from 
this person, it shall be obtained from relatives or other knowledgeable persons. 

(b) When a dead body or dead fetus of 20 weeks gestation or more is released 
or disposed of by an institution, the person in charge of the institution shall 
keep a record showing the name of the decedent, date of death, name and 
address of the person to whom the body or fetus is released and the date of 
removal from the institution. If final disposition is made by the institution, the 
date, place, and manner of disposition shall also be recorded. 

(c) A funeral director, embalmer, or other person who removes from the 
place of death, transports or makes final disposition of a dead body or fetus, 
shall keep a record which shall identify the body, and information pertaining 
to the receipt, removal, delivery, burial, or cremation of the body, as may be 
required by the State Registrar. In addition, that person shall file a certificate 
or other report required by this Article or the rules of the Commission. 

(d) Records maintained under this section shall be retained for a period of 
not less than three years and shall be made available for inspection by the 
State Registrar upon request. (1913, c. 109, s. 16; C.S., s. 7104; 1957, c. 1357, 
Sele 60 nc h0o 1s. 1: 19795c..95, s. 8; 198a..c. S91, s. 2.) 


§ 130A-118. Amendment of birth and death certificates. 


(a) After acceptance for registration by the State Registrar, no record made 
in accordance with this Article shall be altered or changed, except by a request 
for amendment. The State Registrar may adopt rules governing the form of 
these requests and the type and amount of proof required. 

(b) A new certificate of birth shall be made by the State Registrar when: 

(1) Proof is submitted to the State Registrar that the previously unwed 
parents of a person have intermarried subsequent to the birth of the 
person; 

(2) Notification is received by the State Registrar from the clerk of a court 
of competent jurisdiction of a judgment, order or decree disclosing 
different or additional information relating to the parentage of a 
person; 

(3) Satisfactory proof is submitted to the State Registrar that there has 
been entered in a court of competent jurisdiction a judgment, order or 
decree disclosing different or additional information relating to the 
parentage of a person; or 

(4) Awritten request from an individual is received by the State Registrar 
to change the sex on that individual’s birth record because of sex 
reassignment surgery, if the request is accompanied by a notarized 
statement from the physician who performed the sex reassignment 
surgery or from a physician licensed to practice medicine who has 
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examined the individual and can certify that the person has under- 
gone sex reassignment surgery. 

(c) Anew birth certificate issued under subsection (b) may reflect a change 
in surname when: 

(1) A child is legitimated by subsequent marriage and the parents agree 
and request that the child’s surname be changed; or 

(2) A child is legitimated under G.S. 49-10 and the parents agree and 
request that the child’s surname be changed, or the court orders a 
change in surname after determination that the change is in the best 
interests of the child. 

(d) For the amendment of a certificate of birth or death after its acceptance 
for filing, or for the making of a new certificate of birth under this Article, the 
State Registrar shall be entitled to a fee not to exceed fifteen dollars ($15.00) 
to be paid by the applicant. 

(e) When a new certificate of birth is made, the State Registrar shall 
substitute the new certificate for the certificate of birth then on file, and shall 
forward a copy of the new certificate to the register of deeds of the county of 
birth. The copy of the certificate of birth on file with the register of deeds, if any, 
shall be forwarded to the State Registrar within five days. The State Registrar 
shall place under seal the original certificate of birth, the copy forwarded by 
the register of deeds and all papers relating to the original certificate of birth. 
The seal shall not be broken except by an order of a court of competent 
jurisdiction. Thereafter, when a certified copy of the certificate of birth of the 
person is issued, it shall be a copy of the new certificate of birth, except when 
an order of a court of competent jurisdiction shall require the issuance of a copy 
of the original certificate of birth. (1957, c. 1357, s. 1; 1969, c. 1031, s. 1; 1975, 
G06: 1977, c. 1110) sx49 1983iic..891,s. 22002-12605. 29A stb 


CASE NOTES 


Cited in In re Crawford, 134 N.C. App. 137, 
517 S.E.2d 161 (1999); In re Heilig, 372 Md. 
692, 816 A.2d 68, 2003 Md. LEXIS 31 (2003). 


§ 1380A-119. Clerk of Court to furnish State Registrar with 
facts as to paternity of illegitimate children 
judicially determined. 


Upon the entry of a judgment determining the paternity of an illegitimate 
child, the clerk of court of the county in which the judgment is entered shall 
notify the State Registrar in writing of the name of the person against whom 
the judgment has been entered, together with the other facts disclosed by the 
record as may assist in identifying the record of the birth of the child as it 
appears in the office of the State Registrar. If the judgment is modified or 
vacated, that fact shall be reported by the clerk to the State Registrar in the 
same manner. Upon receipt of the notification, the State Registrar shall record 
the information upon the birth certificate of the illegitimate child. (1941, c. 297, 
Silla arenas. lOn195 Tricu la odensauss LOGONey LOs erat oh Oialeec. 44 4mm 
OP LOSSMeneGr sua) 


Legal Periodicals. — For note, “Family Marital Presumption—Michael H. v. Gerald 
Law—Lovers’ Triangle Turns Bermuda Trian- __D.,” see 25 Wake Forest L. Rev. 617 (1990). 
gle: The Natural Father’s Right to Rebut the 
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§ 180A-120. Certification of birth dates furnished to veter- 
ans’ organizations. 


Upon application by any veterans’ organization in this State in connection 
with junior or youth baseball, the State Registrar shall furnish certification of 
dates of birth without the payment of the fees prescribed in this Article. (1931, 
(ee D9. C2000. sho 4.49007 1 000y CIO eS) 2491957, cullgavy ce 1: 1969, 
Ge Osseo MOS ee24716, sv i283 1983, '¢7891,'s\ 2.) 


§§ 130A-121 through 130A-123: Reserved for future codification pur- 


poses. 


ARTICLE 5. 
Maternal and Child Health and Women’s Health. 


Part 1. In General. 


§ 130A-124. Department to establish maternal and child 
health program. 


(a) The Department shall establish and administer a maternal and child 
health program for the delivery of preventive, diagnostic, therapeutic and 
habilitative health services to women of childbearing years, children and other 
persons who require these services. The program may include, but shall not be 
limited to, providing professional education and consultation, community 
coordination and direct care and counseling. 

(b) The Commission shall adopt rules necessary to implement the program. 

(c) Prior year refunds received by the Children’s Special Health Services 
Program that are not encumbered or spent during a fiscal year shall not revert 
to the General Fund but shall remain in the Department for purchase of care 
and contracts in the Program. Funds appropriated for the purchase of care and 
contracts in the Program that are encumbered and not spent during a fiscal 
year shall not revert to the General Fund but shall remain in the Department 
for the purchase of care and contracts in the Program. (1983, c. 891, s. 2; 1993, 
e ade: 275(a): 1997-172, 8; 1;.1997-456,.s..54.) 


Editor’s Note. — Session Laws 1998-212, s. 
12.43, provides in part that the Department of 
Health and Human Services may initiate a 
Healthy Mothers/Healthy Children Grant Pro- 
gram in up to six local health departments. The 
Department shall report on the implementa- 
tion of the program no later than April 1, 1999. 

Session Laws 1998-212, s. 1.1, provides: 
“This act shall be known as the ‘Current Oper- 
ations Appropriations and Capital Improve- 


ment Appropriations Act of 1998.’” 

Session Laws 1998-212, s. 30.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1998-99 fiscal year, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing the 1998-99 fiscal year.” 

Session Laws 1998-212, s. 30.5, contains a 
severability clause. 


§ 130A-125. Screening of newborns for metabolic and 
other hereditary and congenital disorders. 


(a) The Department shall establish and administer a Newborn Screening 
Program. The program shall include, but shall not be limited to: 
(1) Development and distribution of educational materials regarding the 
availability and benefits of newborn screening. 
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(2) Provision of laboratory testing. 

(3) Development of follow-up protocols to assure early treatment for 
identified children, and the provision of genetic counseling and 
support services for the families of identified children. 

(4) Provision of necessary dietary treatment products or medications for 
identified children as medically indicated and when not otherwise 
available. 

(5) For each newborn, provision of physiological screening in each ear for 
the presence of permanent hearing loss. 

(b) The Commission shall adopt rules necessary to implement the Newborn 
Screening Program. The rules shall include, but shall not be limited to, the 
conditions for which screening shall be required, provided that screening shall 
not be required when the parents or the guardian of the infant object to such 
screening. If the parents or guardian object to the screening, the objection shall 
be presented in writing to the physician or other person responsible for 
administering the test, who shall place the written objection in the infant’s 
medical record. 

(b1) The Commission for Health Services shall adopt temporary and per- 
manent rules to include newborn hearing screening in the Newborn Screening 
Program established under this section. 

(c) A fee of fourteen dollars ($14.00) applies to a laboratory test performed 
by the State Public Health Laboratory performed pursuant to this section. 
Fees collected shall remain in the Department to be used to offset the cost of 
the Newborn Screening Program. (1991, c. 661, s. 1; 1991 (Reg. Sess., 1992), c. 


1039, s. 6; 1998-131, s. 13; 2000-67, s. 11.31(a); 2005-276, s. 41.1(a).) 


Editor’s Note. — Session Laws 1998-131, s. 
13, was codified as subsection (b1) at the direc- 
tion of the Revisor of Statutes. 

Session Laws 2002-126, s. 29A.19, provides: 
“The Department of Health and Human Ser- 
vices shall charge a fee in the amount of ten 
dollars ($10.00) for a laboratory test performed 
by the State Public Health Laboratory under 
the Newborn Screening Program pursuant to 
G.S. 130A-125. If the actual cost to perform the 
test exceeds the amount of the fee authorized 
under this section, then the Department may 
increase the fee in accordance with its author- 
ity under G.S. 130A-125(c) to cover the cost.” 

Session Laws 2002-126, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations, Capitol Improvements, and Finance 
Act of20027 

Session Laws 2002-126, s. 31.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2002-2003 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2002-2003 fiscal year. For example, 
uncodified provisions of this act relating to the 
Medicaid program apply only to the 2002-2003 
fiscal year.” 

Session Laws 2002-126, s. 31.6, is a sever- 
ability clause. 

Session Laws 2004-124, s. 5.1(bb), provides: 
“The Department of Health and Human Ser- 
vices shall ensure that there will be follow-up 


testing in the Newborn Screening Program.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 5.1(bb), provides: 
“The Department of Health and Human Ser- 
vices shall ensure that there will be follow-up 
testing in the Newborn Screening Program.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 41.1(a), effective August 15, 2005, 


402 


§$130A-126 ART. 5. CHILD & WOMEN’S HEALTH $130A-130 


and applicable to laboratory tests performed on test performed pursuant to this section by the 
or after that date, in subsection (c), deleted the State Public Health Laboratory. A fee for a test 
former first two sentences, which read “The must be based on the actual cost of performing 
Department may impose a fee for a laboratory the test.” and added the present first sentence. 


§ 1380A-126. Rule-making authority for birth — three-year- 
old early intervention program. 


The rule-making authority for the birth — three-year-old early intervention 
program through Part C of the Individuals with Disabilities Act (IDEA) is 
transferred from the Commission for Mental Health, Developmental Disabil- 
ities, and Substance Abuse Services to the Commission for Health Services. 
(2005-276, s. 10.54A.) 


Editor’s Note. — Session Laws 2005-276, s. Session Laws 2005-276, s. 46.5 is a severabil- 
1.2, provides: “This act shall be known as the _ ity clause. 
‘Current Operations and Capital Improve- Session Laws 2005-276, s. 46.6, made this 
ments Appropriations Act of 2005’.” section effective July 1, 2005. 


Part 2. Perinatal Health Care. 


§ 1380A-127. Department to establish program. 


(a) The Department shall establish and administer a perinatal health care 
program. The program may include, but shall not be limited to: 
(1) Prenatal health care services including health education and identifi- 
cation of high-risk pregnancies; 
(2) Prenatal, delivery and newborn health care services provided at 
hospitals participating at graduated levels of complexity; and 
(3) Regionalized perinatal health care services including a plan for 
effective communication, consultation, referral and transportation 
links among hospitals, health departments, physicians, schools and 
other relevant community resources for mothers and infants at high 
risk for mortality and morbidity. 
(b) The Commission shall adopt rules necessary to implement the program. 
Mojo ec ml z40 6s. 11955. cc. 891,.S..2.) 


§ 1380A-128: Repealed by Session Laws 1991, c. 518, s. 1. 


Part 3. Sickle Cell. 


§ 130A-129. Department to establish program. 


The Department shall establish and administer a Sickle Cell Program. The 
Commission shall, after consultation with the Council on Sickle Cell Syn- 
drome, adopt rules for the program that shall include, but not be limited to, 
programs for education, voluntary testing, counseling, and medical reimburse- 
ment services for sickle cell syndrome. “Sickle cell syndrome” includes sickle 
cell disease, sickle cell trait, sickle cell thalassemia and variants. (1987, c. 822, 
Baa) 


§ 130A-130. Duties of local health departments. 


Local health departments shall provide sickle cell syndrome testing and 
counseling at no cost to persons requesting these services. If an individual is 
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found to have any aspect of sickle cell syndrome, the local health department 
shall inform the individual to that effect. The State Laboratory of Public 
Health shall, upon request, provide a person’s sickle cell screening test results 
to any local health department or Sickle Cell Program contracting agency 
which has been requested to provide sickle cell services to that person. (1987, 
CAO2UG see) 


Part 3A. Council on Sickle Cell Syndrome. 


§ 1380A-131. Council on Sickle Cell Syndrome; appoint- 
ment; expenses; terms. 


A Council on Sickle Cell Syndrome is created. The Council shall consist of a 
chairperson and 14 other members appointed by the Governor. Members shall 
serve without compensation except for reimbursement for travel and expenses 
in pursuit of Council business. Except as provided in this subsection, Council 
members shall serve a term of three years. To achieve a staggered term 
structure, five members shall be appointed for a term of one year, five members 
for a term of two years, and five members for a term of three years. (1973, c. 
SAUER Si 1G SE Ge toy Sonar aiNlelS ire, Tere ee IE TAS)) 


Editor’s Note. — This Part 3A ofArticle5is historical citations to the sections in the former 
former Part 18 of Article 3 of Chapter 143B, as Part have been added to corresponding sections 
rewritten and recodified by Session Laws 1989, in the Part as rewritten and recodified. 

c. 727, ss. 179 and 180. Where appropriate, the 


§ 130A-131.1. Council membership. 


In making appointments, consideration shall be given to persons represent- 
ing the following areas: 

(1) Members of community agencies interested in sickle cell syndrome; 

(2) State and local officials concerned with public health, social services 
and rehabilitation; 

(3) Teachers and members of State and local school boards; 

(4) Physicians in medical centers and physicians in community practice 
who are interested in sickle cell syndrome; 

(5) Persons or relatives of persons with sickle cell disease. (1973, c. 570, s. 
Zloty S226805: VOS omer (2 (acme oy) 


§ 1380A-131.2. Council role. 


The Council shall advise the Department and the Commission for Health 
Services on the needs of persons with sickle cell syndrome, and shall make 
recommendations to meet these needs. Such recommendations shall include 
but not be limited to recommendations for legislative action and for rules 
regarding the services of the Sickle Cell Program. The Council shall develop 
procedures to facilitate its operation. All clerical and other services required by 
the Council shall be furnished by the Department without budget limitations. 
SA o107'S. 8: 1987s ce, 822%. 3; 1989 ce 720 3s. 179. 180: 1997-4 eee 

fier) 
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§§ 1380A-131.3, 130A-131.4: Reserved for future codification purposes. 


Part 4. Lead Poisoning in Children. 


§ 130A-131.5. Commission to adopt rules. 


(a) For the protection of the public health, the Commission shall adopt rules 
for the prevention and control of lead poisoning in children in accordance with 
this Part. 

(b) Repealed by Session Laws 1998-209, s. 1, effective October 30, 1998. 
BLOSorGirooe. Cc. doles. 15; 1991, c. 300,.s. 1; 1997-506, .s. 45; 1998-209, s. 1.) 


§ 1380A-131.6: Reserved for future codification purposes. 


§ 130A-131.7. Definitions. 
The following definitions apply in this Part: 


(1) 


(2) 


(3) 


(4) 
(5) 


(6) 


(7) 


“Abatement” means undertaking any of the following measures to 

eliminate a lead-based paint hazard: 

a. Removing lead-based paint from a surface and repainting the 
surface. 

b. Removing a component, such as a windowsill, painted with lead- 
based paint and replacing the component. 

c. Enclosing a surface painted with lead-based paint with paneling, 
vinyl siding, or another approved material. 

d. Encapsulating a surface painted with lead-based paint with a 
sealant. 

e. Any other measure approved by the Commission. 
“Child-occupied facility” means a building, or portion of a building, 
constructed before 1978, regularly visited by a child who is less than 
six years of age. Child-occupied facilities may include, but are not 
limited to, child care facilities, preschools, nurseries, kindergarten 
classrooms, schools, clinics, or treatment centers including the com- 
mon areas, the grounds, any outbuildings, or other structures appur- 
tenant to the facility. 

“Confirmed lead poisoning” means a blood lead concentration of 20 

micrograms per deciliter or greater determined by the lower of two 

consecutive blood tests within a six-month period. 

“Department” means the Department of Environment and Natural 

Resources or its authorized agent. 

“Elevated blood lead level” means a blood lead concentration of 10 

micrograms per deciliter or greater determined by the lower of two 

consecutive blood tests within a six-month period. 

“Lead-based paint hazard” means a condition that is likely to result in 

exposure to lead-based paint or to soil or dust that contains lead at a 

concentration that constitutes a lead poisoning hazard. 

“Lead poisoning hazard” means any of the following: 

a. Any lead-based paint or other substance that contains lead in an 
amount equal to or greater than 1.0 milligrams lead per square 
centimeter as determined by X-ray fluorescence or five-tenths of a 
percent (0.5%) lead by weight as determined by chemical analy- 
sis: (i) on any readily accessible substance or chewable surface on 
which there is evidence of teeth marks or mouthing; or (11) on any 
other deteriorated or otherwise damaged interior or exterior 
surface. 
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b. Any substance that contains lead intended for use by children less 
than six years of age in an amount equal to or greater than 0.06 
percent (0.06%) lead by weight as determined by chemical anal- 
ysis. 

c. Any concentration of lead dust that is equal to or greater than 40 
micrograms per square foot on floors or 250 micrograms per 
square foot on interior windowsills, vinyl miniblinds, bathtubs, 
kitchen sinks, or lavatories. 

d. Any lead-based paint or other substance that contains lead on a 
friction or impact surface that is subject to abrasion, rubbing, 
binding, or damage by repeated contact and where the lead dust 
concentrations on the nearest horizontal surface underneath the 
friction or impact surface are equal to or greater than 40 micro- 
grams per square foot on floors or 250 micrograms per square foot 
on interior windowsills. 

e. Any concentration of lead in bare soil in play areas, gardens, pet 
sleeping areas, and areas within three feet of a residential 
housing unit or child-occupied facility equal to or greater than 
400 parts per million. Any concentration of lead in bare soil in 
other locations of the yard equal to or greater than 1,200 parts per 
million. 

f. Any ceramic ware generating equal to or greater than three 
micrograms of lead per milliliter of leaching solution for flatware 
or 0.5 micrograms of lead per milliliter for cups, mugs, and 
pitchers as determined by Method 973.32 of the Association of 
Official Analytical Chemists. 

g. Any concentration of lead in drinking water equal to or greater 
than 15 parts per billion. 

(8) “Lead-safe housing” is housing that was built since 1978 or has been 
tested by a person that has been certified to perform risk assessments 
and found to have no lead-based paint hazard within the meaning of 
the Residential Lead-Based Paint Reduction Act of 1992, 42 U.S.C. 
§ 4851b(15). 

(9) “Maintenance standard” means the following: 

a. Using safe work practices, repairing and repainting areas of 
deteriorated paint inside a residential housing unit and for 
single-family and duplex residential dwelling built before 1950, 
repairing and repainting areas of deteriorated paint on interior 
and exterior surfaces; 

b. Cleaning the interior of the unit to remove dust that constitutes a 
lead poisoning hazard; 

c. Adjusting doors and windows to minimize friction or impact on 
surfaces; 

d. Subject to the occupant’s approval, appropriately cleaning any 
carpets; 

e. Taking such steps as are necessary to ensure that all interior 
surfaces on which dust might collect are readily cleanable; and 

f. Providing the occupant or occupants all information required to be 
provided under the Residential Lead-Based Paint Hazard Reduc- 
tion Act of 1992, and amendments thereto. 

(10) “Managing agent” means any person who has charge, care, or control 
of a building or part thereof in which dwelling units or rooming units 
are leased. 

(11), (12) Repealed by Session Laws 2003-150, s. 1, effective July 1, 2003. 

(13) “Readily accessible substance” means any substance that can be 
ingested or inhaled by a child less than six years of age. Readily 
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accessible substances include deteriorated paint that is peeling, 
chipping, cracking, flaking, or blistering to the extent that the paint 
has separated from the substrate. Readily accessible substances also 
include soil, water, toys, vinyl miniblinds, bathtubs, lavatories, doors, 
door jambs, stairs, stair rails, windows, interior windowsills, 
baseboards, and paint that is chalking. 

(14) “Regularly visits” means the presence at a residential housing unit or 
child-occupied facility on at least two different days within any week, 
provided that each day’s visit lasts at least three hours and the 
combined weekly visits last at least six hours, and the combined 
annual visits last at least 60 hours. 

(15) “Remediation” means the elimination or control of lead poisoning 
hazards by methods approved by the Department. 

(16) “Residential housing unit” means a dwelling, dwelling unit, or other 
structure, all or part of which is designed or used for human 
habitation, including the common areas, the grounds, any outbuild- 
ings, or other structures appurtenant to the residential housing unit. 

(17) “Supplemental address” means a residential housing unit or child- 
occupied facility where a child with confirmed lead poisoning regu- 
larly visits or attends. Supplemental address also means a residential 
housing unit or child-occupied facility where a child resided, regularly 
visited, or attended within the six months immediately preceding the 
determination of confirmed lead poisoning. (1997-443, ss. 11A.123, 
ty 30(b) 1998-209. (Ss. 2: 2003-150, 6. 1.) 


§ 1380A-131.8. Reports of blood levels in children. 


All laboratories doing business in this State shall report to the Department 
all blood lead test results for children less than six years of age and for 
individuals whose ages are unknown at the time of testing. Reports shall be 
made within five working days after test completion on forms provided by the 
Department or on self-generated forms containing: the child’s full name, date 
of birth, sex, race, address, and Medicaid number, if any; the name, address, 
and telephone number of the requesting health care provider; the name, 
address, and telephone number of the testing laboratory; the laboratory 
results, the specimen type — venous or capillary; the laboratory sample 
number, and the dates the sample was collected and analyzed. The reports may 
be made by electronic submissions. (1997-443, s. 15.30(b); 2003-150, s. 2.) 


§ 130A-131.9. Examination and testing. 


When the Department has a reasonable suspicion that a child less than six 
years of age has an elevated blood lead level or a confirmed lead poisoning, the 
Department may require that child to be examined and tested within 30 days. 
The Department shall require from the owner, managing agent, or tenant of 
the residential housing unit or child-occupied facility information on each child 
who resides in, regularly visits, or attends, or, who has within the past six 
months, resided in, regularly visited, or attended the unit or facility. The 
information required shall include each child’s name and date of birth, the 
names and addresses of each child’s parents, legal guardian, or full-time 
custodian. The owner, managing agent, or tenant shall submit the required 
information within 10 days of receipt of the request from the Department. 
(1997-443, s. 15.30(b); 2003-150, s. 3.) 
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§ 130A-131.9A. Investigation to identify lead poisoning 
hazards. 


(a) When the Department learns of confirmed lead poisoning, the Depart- 
ment shall conduct an investigation to identify the lead poisoning hazards to 
children. The Department shall investigate the residential housing unit where 
the child with confirmed lead poisoning resides. The Department shall also 
investigate the supplemental addresses of the child who has confirmed lead 
poisoning. 

(al) When the Department learns of an elevated blood lead level, the 
Department shall, upon informed consent, investigate the residential housing 
unit where the child with the elevated blood level resides. When consent to 
investigate is denied, the child with the elevated blood lead level cannot be 
located, or the child’s parent or guardian fails to respond, the Department shall 
document the denial of consent, inability to locate, or failure to respond. 

(b) The Department shall also conduct an investigation when it reasonably 
suspects that a lead poisoning hazard to children exists in a residential 
housing unit or child-occupied facility occupied, regularly visited, or attended 
by a child less than six years of age. 

(c) In conducting an investigation, the Department may take samples of 
surface materials, or other materials suspected of containing lead, for analysis 
and testing. If samples are taken, chemical determination of the lead content 
of the samples shall be by atomic absorption spectroscopy or equivalent 
methods approved by the Department. (1997-443, s. 15.30(b); 2003-150, s. 4.) 


§ 180A-131.9B. Notification. 


Upon determination that a lead poisoning hazard exists, the Department 
shall give written notice of the lead poisoning hazard to the owner or managing 
agent of the residential housing unit or child-occupied facility and to all 
persons residing in, attending, or regularly visiting the unit or facility. The 
written notice to the owner or managing agent shall include a list of possible 
methods of remediation. (1997-443, s. 15.30(b); 2003-150, s. 5.) 


§ 180A-131.9C. Remediation. 


(a) Upon determination that a child less than six years of age has a 
confirmed lead poisoning of 20 micrograms per deciliter or greater and that 
child resides in a residential housing unit containing lead poisoning hazards, 
the Department shall require remediation of the lead poisoning hazards. The 
Department shall also require remediation of the lead poisoning hazards 
identified at the supplemental addresses of a child less than six years of age 
with a confirmed lead poisoning of 20 micrograms per deciliter or greater. 

(b) When remediation of lead poisoning hazards is required under subsec- 
tion (a) of this section, the owner or managing agent shall submit a written 
remediation plan to the Department within 14 days of receipt of the lead 
poisoning hazard notification and shall obtain written approval of the plan 
before initiating remediation activities. The remediation plan shall comply 
with subsections (g), (h), and (i) of this section. 

(c) If the remediation plan submitted fails to meet the requirements of this 
section, the Department shall issue an order requiring submission of a 
modified plan. The order shall indicate the modifications that shall be made to 
the remediation plan and the date that the plan as modified shall be submitted 
to the Department. 

(d) If the owner or managing agent does not submit a remediation plan 
within 14 days, the Department shall issue an order requiring submission of a 
remediation plan within five days of receipt of the order. 
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(e) The owner or managing agent shall notify the Department and the 
occupants of the dates of remediation activities at least three days before 
commencement of the activities. 

(f) Remediation of the lead poisoning hazards shall be completed within 60 
days of the Department’s approval of the remediation plan. If the remediation 
activities are not completed within 60 days, the Department shall issue an 
order requiring completion of the activities. An owner or managing agent may 
apply to the Department for an extension of the deadline. The Department 
may issue an order extending the deadline for 30 days upon proper written 
application by the owner or managing agent. 

(g) All of the following methods of remediation of lead-based paint hazards 
are prohibited: 

(1) Stripping paint on-site with methylene chloride-based solutions. 

(2) Torch or flame burning. 

(3) Heating paint with a heat gun above 1,100 degrees Fahrenheit. 

(4) Covering with new paint or wallpaper unless all readily accessible 
lead-based paint has been removed. 

(5) Uncontrolled abrasive blasting, machine sanding, or grinding, except 
when used with High Efficiency Particulate Air (HEPA) exhaust 
control that removes particles of 0.3 microns or larger from the air at 
ninety-nine and seven-tenths percent (99.7%) or greater efficiency. 

(6) Uncontrolled waterblasting. 

(7) Dry scraping, unless used in conjunction with heat guns, or around 
electrical outlets, or when treating no more than two square feet on 
interior surfaces, or no more than 20 square feet on exterior surfaces. 

(h) All lead-containing waste and residue shall be removed and disposed of 
in accordance with applicable federal, State, and local laws and rules. Other 
substances containing lead that are intended for use by children less than six 
years of age and vinyl! miniblinds that constitute a lead poisoning hazard shall 
be removed and disposed of in accordance with applicable federal, State, and 
local laws and rules. 

(i) All remediation plans shall require that the lead poisoning hazards be 
reduced to the following levels: 

(1) Fewer than 40 micrograms per square foot for lead dust on floors. 

(2) Fewer than 250 micrograms per square foot for lead dust on interior 
windowsills, bathtubs, kitchen sinks, and lavatories. 

(3) Fewer than 400 micrograms per square foot for lead dust on window 
troughs. 

(4) Fewer than 400 parts per million for lead in bare soil in play areas, 
gardens, pet sleeping areas, and areas within three feet of the 
residential housing unit or child-occupied facility. Lead in bare soil in 
other locations of the yard shall be reduced to less than 1,200 parts 
per million. 

(5) Fewer than 15 parts per billion for lead in drinking water. 

(j) The Department shall verify by visual inspection that the approved 
remediation plan has been completed. The Department may also verify plan 
completion by residual lead dust monitoring and soil or drinking water lead 
level measurement. 

(j1) Compliance with the maintenance standard satisfies the remediation 
requirements for confirmed lead poisoning cases identified on or after 1 
October 1990 as long as all lead poisoning hazards identified on interior and 
exterior surfaces are addressed by remediation. Except for owner-occupied 
residential housing units, continued compliance shall be verified by means of 
an annual monitoring inspection conducted by the Department. For owner- 
occupied residential housing units, continued compliance shall be verified () 
by means of an annual monitoring inspection, (11) by documentation that no 
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child less than six years of age has resided in or regularly visited the 
residential housing unit within the past year, or (111) by documentation that no 
child less than six years of age residing in or regularly visiting the unit has an 
elevated blood lead level. 

(k) Removal of children from the residential housing unit or child-occupied 
facility shall not constitute remediation if the property continues to be used for 
a residential housing unit or child-occupied facility. The remediation require- 
ments imposed in subsection (a) of this section apply so long as the property 
continues to be used as a residential housing unit or child-occupied facility. 
(1997-443, s. 15.30(b); 1998-209, s. 3; 2003-150, s. 6.) 


§ 130A-131.9D. Effect of compliance with maintenance 
standard. 


Any owner of a residential housing unit constructed prior to 1978 who is 
sued by a current or former occupant seeking damages for injuries allegedly 
arising from exposure to lead-based paint or lead-contaminated dust, shall not 
be deemed liable (i) for any injuries sustained by that occupant after the owner 
first complied with the maintenance standard defined under G.S. 130A-131.7 
provided the owner has repeated the steps provided for in the maintenance 
standard annually for units in which children of less than six years of age have 
resided or regularly visited within the past year and obtained a certificate of 
compliance under G.S. 130A-131.9E annually during such occupancy; or (ii) if 
the owner is able to show by other documentation that compliance with the 
maintenance standard has been maintained during the period when the 
injuries were sustained; or (iii) if the owner is able to show that the unit was 
lead-safe housing containing no lead-based paint hazards during the period 
when the injuries were sustained. (1997-448, s. 15.30(b); 1998-209, s. 4.) 


§ 130A-131.9E. Certificate of evidence of compliance. 


An owner of a unit who has complied with the maintenance standard may 
apply annually to the Department for a certificate of compliance. Upon 
presentation of acceptable proof of compliance, the Department shall provide 
to the owner a certificate evidencing compliance. The Department may issue a 
certificate based solely on information provided by the owner and may revoke 
the certificate upon showing that any of the information is erroneous or 
inadequate, or upon finding that the unit is no longer in compliance with the 
maintenance standard. (1997-443, s. 15.30(b).) 


§ 1380A-131.9F. Discrimination in financing. 


(a) No bank or financial institution in the business of lending money for the 
purchase, sale, construction, rehabilitation, improvement, or refinancing of 
real property of the lending of money secured by an interest in real property 
may refuse to make such loans merely because of the presence of lead-based 
paint on the residential real property or in the residential housing unit 
provided that the owner is in compliance with the maintenance standard and 
has obtained a certificate of compliance under G.S. 130A-131.9E annually. 

(b) Nothing in this section shall (i) require a financial institution to extend 
a loan or otherwise provide financial assistance if it is clearly evident that 
health-related issues, other than those related to lead-based paint, made 
occupancy of the housing accommodation an imminent threat to the health or 
safety of the occupant, or (ii) be construed to preclude a financial institution 
from considering the fair market value of the property which will secure the 
proposed loan. 
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(c) Failure to meet the maintenance standard shall not be deemed a default 
under existing mortgages. (1997-443, s. 15.30(b).) 


§ 130A-131.9G. Resident responsibilities. 


In any residential housing unit occupied by a child less than six years of age 
who has an elevated blood lead level of 10 micrograms per deciliter or greater, 
the Department shall advise, in writing, the owner or managing agent and the 
child’s parents or legal guardian of the importance of carrying out routine 
cleaning activities in the units they occupy, own, or manage. The cleaning 
activities shall include all of the following: 

(1) APNE clean all windowsills with a damp cloth or sponge at least 
weekly. 

(2) Regularly washing all surfaces accessible to children. 

(3) In the case of a leased residential housing unit, identifying any 
deteriorated paint in the unit and notifying the owner or managing 
agent of the conditions within 72 hours of discovery. 

(4) Identifying and understanding potential lead poisoning hazards in the 
environment of each child less than six years of age in the unit 
(Gancluding toys, vinyl miniblinds, playground equipment, drinking 
water, soil, and painted surfaces), and taking steps to prevent chil- 
dren from ingesting lead such as encouraging children to wash their 
faces and hands frequently and especially after playing outdoors. 
(1997-4438, s. 15.30(b); 2003-150, s. 7.) 


§ 130A-131.9H. Application fees for certificates of compli- 
ance. 


The Department shall collect an application fee of ten dollars ($10.00) for 
each certificate of compliance. Fee receipts shall be used to support the 
program that is developed to implement this Part. Fee receipts also may be 
used to provide for relocation and medical expenses incurred by children with 
confirmed lead poisoning. (1998-209, s. 5.) 


Part 5. Disposition of Remains of Terminated Pregnancies. 


§ 1380A-131.10. Manner of disposition of remains of preg- 
nancies. 


(a) The Commission for Health Services shall adopt rules to ensure that all 
facilities authorized to terminate pregnancies, and all medical or research 
laboratories or facilities to which the remains of terminated pregnancies are 
sent by facilities authorized to terminate pregnancies, shall dispose of the 
remains in a manner limited to burial, cremation, or, except as prohibited by 
subsection (b) of this section, approved hospital type of incineration. 

(b) A hospital or other medical facility or a medical or research laboratory or 
facility shall dispose of the remains of a recognizable fetus only by burial or 
cremation. The Commission shall adopt rules to implement this subsection. 

(c) A hospital or other medical facility is relieved from the obligation to 
dispose of the remains in accordance with subsections (a) and (b) of this section 
if it sends the remains to a medical or research laboratory or facility. 

(d) This section does not impose liability on a permitted medical waste 
treatment facility for a hospital’s or other medical facility’s violation of this 
section nor does it impose any additional duty on the treatment facility to 
inspect waste received from the hospital or medical facility to determine 
compliance with this section. (1989, c. 85; 1997-517, s. 4.) 
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§§ 130A-131.11 through 130A-131.14: Reserved for future codifica- 


tion purposes. 


Part 6. Teen Pregnancy Prevention. 
§ 130A-131.15: Repealed by Session Laws 2001-424, s. 21.89(b), effective 
July 1, 2001. 


Cross References. — For Teen Pregnancy Session Laws 2001-424, s. 1.2, provides: 


Prevention Initiatives, see G.S. 130A-131.15A. 

Editor’s Note. — Session Laws 2001-424, s. 
21.89(a), effective July 1, 2001, rewrote the 
heading of Part 6 of Article 5, Chapter 130A, 


“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Acts of 2001.” 

Session Laws 2001-424, s. 36.5, is a sever- 


which formerly read: “Adolescent Pregnancy 


ability clause. 
Prevention Projects.” 


§ 180A-131.15A. Department to establish program. 


(a) The Department shall establish and administer Teen Pregnancy Preven- 
tion Initiatives. The Department shall establish initiatives for primary pre- 
vention, secondary prevention, and special projects. 

(b) The Commission shall adopt rules necessary to implement this section. 
The rules shall include a maximum annual funding level for initiatives and a 
requirement for local match. 

(c) Initiatives shall be funded in accordance with selection criteria estab- 
lished by the Commission. In funding initiatives, the Department shall target 
counties with the highest teen pregnancy rates, increasingly higher rates, high 
rates within demographic subgroups, or greatest need for parenting programs. 
Grants shall be awarded on an annual basis. 

(d) Initiatives shall be funded on a four-year funding cycle. The Department 
may end funding prior to the end of the four-year period if programmatic 
requirements and performance standards are not met. At the end of four years 
of funding, a local initiative shall be eligible to reapply for funding. 

(e) Administrative costs in implementing this section shall not exceed ten 
percent (10%) of the total funds administered pursuant to this section. 

(f) Programs are not required to provide a cash match for these funds; 
however, the Department may require an in-kind match. 

(g) The Department shall periodically evaluate the effectiveness of teen 


pregnancy prevention programs. (2001-424, s. 21.89(c).) 


Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Acts of 2001’.” 

Session Laws 2001-424, s. 21.89(d), provides: 
“The Department of Health and Human Ser- 
vices shall administer the Adolescent Preg- 
nancy Prevention Program, the Adolescent 
Parenting Program, and the TANF-funded 
pregnancy prevention projects pursuant to the 


provisions of G.S. 180A-131.15A.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5, is a sever- 
ability clause. 
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Part 7. Birth Defects. 


§ 130A-131.16. Birth defects monitoring program estab- 
lished; definitions. 


(a) The Birth Defects Monitoring Program is established within the State 
Center for Health and Environmental Statistics. The Birth Defects Monitoring 
Program shall compile, tabulate, and publish information related to the 
incidence and prevention of birth defects. 

(b) As used in this Part, unless the context clearly requires otherwise, the 
term: 

(1) “Birth defect” means any physical, functional, or chemical abnormality 
present at birth that is of possible genetic or prenatal origin. 

(2) “Program” means the Birth Defects Monitoring Program established 
under this Part. 

(c) Physicians and persons in charge of licensed medical facilities shall, 
upon request, permit staff of the Program to examine, review, and obtain a 
copy of any medical record in their possession or under their control that 
bes to a diagnosed or suspected birth defect, including the records of the 
mother. 

(d) Aphysician or person in charge of a licensed medical facility who permits 
examination, review, or copying of medical records pursuant to this section 
shall be immune from civil or criminal liability that might otherwise be 
incurred or imposed for providing access to these medical records based upon 
invasion of privacy or breach of physician-patient confidentiality. (1995, c. 268, 
Sel 


§ 130A-131.17. Confidentiality of information; research. 


(a) All information collected and analyzed by the Program pursuant to this 
Part shall be confidential insofar as the identity of the individual patient is 
concerned. This information shall not be considered public record open to 
inspection. Access to the information shall be limited to Program staff 
authorized by the Director of the State Center for Health and Environmental 
Statistics. The Director of the State Center for Health and Environmental 
Statistics may also authorize access to this information to persons engaged in 
demographic, epidemiological, or other similar scientific studies related to 
health. The Commission shall adopt rules that establish strict criteria for the 
use of monitoring Program information for scientific research. All persons 
given authorized access to Program information shall agree, in writing, to 
maintain confidentiality. 

(b) All scientific research proposed to be conducted by persons other than 
authorized Program staff using the information from the Program, shall first 
be reviewed and approved by the Director of the State Center for Health and 
Environmental Statistics and an appropriate committee for the protection of 
human subjects which is approved by the United States Department of Health 
and Human Services pursuant to Part 46 of Title 45 of the Code of Federal 
Regulations. Satisfaction of the terms of the Commission’s rules for data access 
shall entitle the researcher to obtain information from the Program and, if part 
of the research protocol, to contact case subjects. 

(c) Whenever authorized Program staff propose a research protocol that 
includes contacting case subjects, the Director of the State Center for Health 
and Environmental Statistics shall submit a protocol describing the research 
to the State Health Director and to an appropriate committee for the protection 
of human subjects which is approved by the United States Department of 
Health and Human Services pursuant to Part 46 of Title 45 of the Code of 
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Federal Regulations. If and when the protocol is approved by the committee 
and by the State Health Director pursuant to the rules of the Commission, 
then Program staff shall be entitled to complete the approved project and to 
contact case subjects. 
(d) The Program shall maintain a record of all persons who are given access 
to the information in the system. The record shall include the following: 
(1) The name of the person authorizing access; 
(2) The name, title, and organizational affiliation of persons given access; 
(3) The dates of access; and 
(4) The specific purposes for which information is to be used. 
The record required under this subsection shall be open to public inspection 
during normal operating hours. 
(e) Nothing in this section prohibits the Program from publishing statistical 
compilations relating to birth defects that do not in any way identify individual 
patients. (1995, c. 268, s. 1.) 


§8§ 130A-131.18 through 130A-131.24: Reserved for future codifica- 


tion purposes. 


Part 8. Office of Women’s Health. 


§ 1380A-131.25. Office of Women’s Health established. 


(a) There is established in the Department the Office of Women’s Health. 
The purpose of the office is to expand the State’s public health concerns and 
focus to include a comprehensive outlook on the overall health status of 
women. The primary goals of the Office shall be the prevention of disease and 
improvement in the quality of life for women over their entire lifespan. The 
Department shall develop strategies for achieving these goals, which shall 
include but not be limited to: 

(1) Developing a strategic plan to improve public services and programs 
targeting women; 

(2) Conducting policy analyses on specific issues related to women’s 
health; 

(3) Facilitating communication among the Department’s programs and 
between the Department and external women’s health groups and 
community-based organizations; 

(4) Building public health awareness and capacity regarding women’s 
health issues by providing a series of services including evaluation, 
recommendation, technical assistance, and training; and 

(5) Developing initiatives for modification or expansion of women-ori- 
ented services with the intent of establishing meaningful public/ 
private partnerships in the future. 

(b) The Office shall study the feasibility of establishing initiatives for: 

(1) Early intervention services for women infected with HIV; and 

(2) Outreach, treatment, and follow-up services to women at high risk for 
contracting sexually transmitted diseases. 

In conducting the study the Department shall take into consideration related 
services already in place in the Department and at the local level. (1997-172, 
er ay 


Editor’s Note. — Session Laws 1997-172,s. has been redesignated as this section at the 
2, enacted this section as G.S. 130A-131.19. It direction of the Revisor of Statutes. 
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§ 130A-132: Reserved for future codification purposes. 


ARTICLE 6. 


Communicable Diseases. 
Part 1. In General. 


§ 180A-133: Repealed by Session Laws 2002-179, s. 3, effective October 1, 
2002: 


§ 130A-134. Reportable diseases and conditions. 


The Commission shall establish by rule a list of communicable diseases and 
communicable conditions to be reported. (1988, c. 891, s. 2; 1987, c. 782, s. 4.) 


§ 130A-135. Physicians to report. 


A physician licensed to practice medicine who has reason to suspect that a 
person about whom the physician has been consulted professionally has a 
communicable disease or communicable condition declared by the Commission 
to be reported, shall report information required by the Commission to the 
local health director of the county or district in which the physician is 
consulted. The Commission shall declare confirmed HIV infection to be a 
reportable communicable condition. (1893, c. 214, s. 11; Rev., s. 3448; 1917, c. 
Po omem teeoeis, (15191921 7c. 223087191957, 1357, se 10/3, 62476, 8. 128; 
Poe mc soteen2 ©1987, 162782, 6. 5; 1989, ¢.-698>.6. 3.) 


OPINIONS OF ATTORNEY GENERAL 


Public Law 93-380 was inapplicable to Attorney General to Mr. Rodney Hobbs, Divi- 
reporting under former G.S. 130-81 by a sion of Health Services, N.C. Department of 
college or university physician. See opinion of _ Human Resources, 44 N.C.A.G. 163 (1974). 


§ 130A-136. School principals and child care operators to 
report. 


A principal of a school and an operator of a child care facility, as defined in 
G.S. 110-86(3), who has reason to suspect that a person within the school or 
child care facility has a communicable disease or communicable condition 
declared by the Commission to be reported, shall report information required 
by the Commission to the local health director of the county or district in which 
the school or facility is located. (1979, c. 192, s. 2; 1983, c. 891, s. 2; 1987, c. 782, 
s. 6; 1997-506, s. 46.) 


§ 180A-137. Medical facilities may report. 


A medical facility, in which there is a patient reasonably suspected of having 
a communicable disease or condition declared by the Commission to be 
reported, may report information specified by the Commission to the local 
health director of the county or district in which the facility is located. (1983, 
ened bosi21 987: 182s:sni7,) 
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§ 1380A-138. Operators of restaurants and other food or 
drink establishments to report. 


An operator of a restaurant or other establishment where food or drink is 
prepared or served for pay, as defined in G.S. 130A-247(4) and (5), shall report 
information required by the Commission to the local health director of the 
county or district in which the restaurant or food establishment is located 
when the operator has reason to suspect an outbreak of food-borne illness in its 
customers or employees or when it has reason to suspect that a food handler at 
the establishment has a food-borne disease or food-borne condition required by 
the Commission to be reported. (1917, c. 263, s. 9; C.S., s. 7153; 1921, c. 223, s. 
d19o7, ¢ leo 11973, ¢. 476, 8. 128-1979, c, 192, 5.3" 1983. cco meee 
198%. Ce (82sec) 


§ 130A-139. Persons in charge of laboratories to report. 


A person in charge of a laboratory providing diagnostic service in this State 
shall report information required by the Commission to a public health agency 
specified by the Commission when the laboratory makes any of the following 
findings: 

(1) Sputa, gastric contents, or other specimens which are smear positive 
for acid fast bacilli or culture positive for Mycobacterium tuberculosis; 

(2) Urethral smears positive for Gram-negative intracellular diplococci or 
any culture positive for Neisseria gonorrhoeae; 

(3) Positive serological tests for syphilis or positive darkfield examination; 

(4) Any other positive test indicative of a communicable disease or 
communicable condition for which laboratory reporting is required by 
the Commission. (1981, c. 81, s. 1; 1983, c. 891, s. 2; 1987, c. 782, s. 9: 
2001-28, s. 1.) 


§ 130A-140. Local health directors to report. 


A local health director shall report to the Department all cases of diseases or 
conditions or laboratory findings of residents of the jurisdiction of the local 
health department which are reported to the local health director pursuant to 
this Article. A local health director shall report all other cases and laboratory 
findings reported pursuant to this Article to the local health director of the 
county, district, or authority where the person with the reportable disease or 
condition or laboratory finding resides. (1919, c. 206, s. 2; C.S., s. T1927 1998 
c. 1357, 8. 1) 1961, c. 753; 1973, c. 476,-s,.128:,1983) cs S9lses 2: 19871 cena 
S10; 1997-502-s. 1105) 


§ 130A-141. Form, content and timing of reports. 


The Commission shall adopt rules which establish the specific information to 
be submitted when making a report required by this Article, time limits for 
reporting, the form of the reports and to whom reports of laboratory findings 
are to be mades(19S3. c. 801 6.2) 19387. carol se, 11) 


§ 130A-141.1. Temporary order to report. 


(a) The State Health Director may issue a temporary order requiring health 
care providers to report symptoms, diseases, conditions, trends in use of health 
care services, or other health-related information when necessary to conduct a 
public health investigation or surveillance of an illness, condition, or symp- 
toms that may indicate the existence of a communicable disease or condition 
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that presents a danger to the public health. The order shall specify which 
health care providers must report, what information is to be reported, and the 
period of time for which reporting is required. The period of time for which 
reporting is required pursuant to a temporary order shall not exceed 90 days. 
The Commission may adopt rules to continue the reporting requirement when 
necessary to protect the public health. 

(b) For the purposes of this section, the term “health care provider” has the 
same meaning as that term is defined in G.S. 130A-476(g). (2004-80, s. 5.) 


Editor’s Note. — Session Laws 2004-80, s. 
8, made this section effective July 8, 2004. 


§ 180A-142. Immunity of persons who report. 


A person who makes a report pursuant to the provisions of this Article shall 
be immune from any civil or criminal liability that might otherwise be incurred 
or imposed as a result of making that report. (1983, c. 891, s. 2; 1987, c. 782, 
S22) 


§ 130A-143. Confidentiality of records. 


All information and records, whether publicly or privately maintained, that 
identify a person who has AIDS virus infection or who has or may have a 
disease or condition required to be reported pursuant to the provisions of this 
Article shall be strictly confidential. This information shall not be released or 
made public except under the following circumstances: 

(1) Release is made of specific medical or epidemiological information for 
statistical purposes in a way that no person can be identified; 

(2) Release is made of all or part of the medical record with the written 
consent of the person or persons identified or their guardian, 

(3) Release is made to health care personnel providing medical care to the 
patient; 

(4) Release is necessary to protect the public health and is made as 
provided by the Commission in its rules regarding control measures 
for communicable diseases and conditions; 

(5) Release is made pursuant to other provisions of this Article; 

(6) Release is made pursuant to subpoena or court order. Upon request of 
the person identified in the record, the record shall be reviewed in 
camera. In the trial, the trial judge may, during the taking of 
testimony concerning such information, exclude from the courtroom 
all persons except the officers of the court, the parties and those 
engaged in the trial of the case; 

(7) Release is made by the Department or a local health department to a 
court or a law enforcement official for the purpose of enforcing this 
Article or Article 22 of this Chapter, or investigating a terrorist 
incident using nuclear, biological, or chemical agents. A law enforce- 
ment official who receives the information shall not disclose it further, 
except (i) when necessary to enforce this Article or Article 22 of this 
Chapter, or when necessary to conduct an investigation of a terrorist 
incident using nuclear, biological, or chemical agents, or (ii) when the 
Department or a local health department seeks the assistance of the 
law enforcement official in preventing or controlling the spread of the 
disease or condition and expressly authorizes the disclosure as nec- 
essary for that purpose; 

(8) Release is made by the Department or a local health department to 
another federal, state or local public health agency for the purpose of 
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preventing or controlling the spread of a communicable disease or 


communicable condition; 


(9) Release is made by the Department for bona fide research purposes. 
The Commission shall adopt rules providing for the use of the 
information for research purposes; 

(10) Release is made pursuant to G.S. 130A-144(b); or 

(11) Release is made pursuant to any other provisions of law that 
specifically authorize or require the release of information or records 
related to AIDS. (1983, c. 891, 6.2; 1987, c. 782, 's.. 138; 2002-179 Nae a 


Legal Periodicals. — For Survey of Devel- 
opments in North Carolina Law (1992), see 71 
N.C.L. Rev. 1893 (1993). 


For comment, “You Can’t Always Get What 
You Want: A Look at North Carolina’s Public 
Records Law,” see 72 N.C.L. Rev. 1527 (1994). 


CASE NOTES 


Hospital Policy of Identifying Poten- 
tially Infectious Patients. — Although this 
section does not mandate release of information 
that a person has the AIDS virus infection to 
health care providers, a doctor was bound by 
hospital policy of identifying patients as being 
potentially infectious and that policy is consis- 
tent with this section; therefore, the hospital’s 
actions in disciplining the doctor for his failure 
to comply with the policy was not a wrongful, 
arbitrary, or capricious act. Weston v. Carolina 


Medicorp, Inc., 102 N.C. App. 370, 402 S.E.2d 
653 (1991). 

Confidential HIV Testing Permissible. — 
As the statutory security provisions are ade- 
quate to protect against potential unlawful 
disclosure, the elimination of anonymous HIV 
testing in favor of confidential testing did not 
violate plaintiff’s constitutional privacy rights. 
Act-Up Triangle v. Commission for Health 
Servs., 345 N.C. 699, 483 S.E.2d 388 (1997). 


§ 130A-144. Investigation and control measures. 


(a) The local health director shall investigate, as required by the Commis- 
sion, cases of communicable diseases and communicable conditions reported to 
the local health director pursuant to this Article. 

(b) Physicians and persons in charge of medical facilities or laboratories 
shall, upon request and proper identification, permit a local health director or 
the State Health Director to examine, review, and obtain a copy of medical or 
other records in their possession or under their control which the State Health 
Director or a local health director determines pertain to the (i) diagnosis, 
treatment, or prevention of a communicable disease or communicable condi- 
tion for a person infected, exposed, or reasonably suspected of being infected or 
exposed to such a disease or condition, or (ii) the investigation of a known or 
reasonably suspected outbreak of a communicable disease or communicable 
condition. 

(c) A physician or a person in charge of a medical facility or laboratory who 
permits examination, review or copying of medical records pursuant to 
subsection (b) shall be immune from any civil or criminal hability that 
otherwise might be incurred or imposed as a result of complying with a request 
made pursuant to subsection (b). 

(d) The attending physician shall give control measures prescribed by the 
Commission to a patient with a communicable disease or communicable 
condition and to patients reasonably suspected of being infected or exposed to 
such a disease or condition. The physician shall also give control measures to 
other individuals as required by rules adopted by the Commission. 

(e) The local health director shall ensure that control measures prescribed 
by the Commission have been given to prevent the spread of all reportable 
communicable diseases or communicable conditions and any other communi- 
cable disease or communicable condition that represents a significant threat to 
the public health. The local health department shall provide, at no cost to the 
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patient, the examination and treatment for tuberculosis disease and infection 
and for sexually transmitted diseases designated by the Commission. 

(f) All persons shall comply with control measures, including submission to 
examinations and tests, prescribed by the Commission subject to the limita- 
tions of G.S. 1380A-148. 

(g) The Commission shall adopt rules that prescribe control measures for 
communicable diseases and conditions subject to the limitations of GS. 
130A-148. Temporary rules prescribing control measures for communicable 
diseases and conditions shall be adopted pursuant to G.S. 150B-13. 

(h) Anyone who assists in an inquiry or investigation conducted by the State 
Health Director for the purpose of evaluating the risk of transmission of HIV 
or Hepatitis B from an infected health care worker to patients, or who serves 
on an expert panel established by the State Health Director for that purpose, 
shall be immune from civil liability that otherwise might be incurred or 
imposed for any acts or omissions which result from such assistance or service, 
provided that the person acts in good faith and the acts or omissions do not 
amount to gross negligence, willful or wanton misconduct, or intentional 
wrongdoing. This qualified immunity does not apply to acts or omissions which 
occur with respect to the operation of a motor vehicle. Nothing in this 
subsection provides immunity from liability for a violation of G.S. 130A-143. 
GisOnme72 1446, 16; Rev.,’s. 4459; 11909, c. 793,'s. 8; C.85's. 7158; 1957, ¢. 1357, 
saieelo Toc: 476.8. 128; 1983; c.891, 8; 2; 1987, ¢. 782,-s. 14; 1991,.¢: 225; s. 
1; 1995, c. 228, s. 1; 2001-28, s. 2; 2004-80, s. 6.) 


Editor’s Note. — G.S. 150B-13, referred to 2004-80, s. 6, effective July 8, 2004, in subsec- 
in this section, was repealed by Session Laws _ tion (b), inserted “or other” preceding “records,” 
1991, c. 418, s. 5. As to rule making, see now “the State Health Director or a local health 
G.S. 150B-18 et seq. director determines” preceding “pertain,” and 

Effect of Amendments. — Session Laws added subdivision (11). 


§ 1380A-145. Quarantine and isolation authority. 


(a) The State Health Director and a local health director are empowered to 
exercise quarantine and isolation authority. Quarantine and isolation author- 
ity shall be exercised only when and so long as the public health is endangered, 
all other reasonable means for correcting the problem have been exhausted, 
and no less restrictive alternative exists. 

(b) No person other than a person authorized by the State Health Director 
or local health director shall enter quarantine or isolation premises. Nothing in 
this subsection shall be construed to restrict the access of authorized health 
care, law enforcement, or emergency medical services personnel to quarantine 
or isolation premises as necessary in conducting their duties. 

(c) Before applying quarantine or isolation authority to livestock or poultry 
for the purpose of preventing the direct or indirect conveyance of an infectious 
agent to persons, the State Health Director or a local health director shall 
consult with the State Veterinarian in the Department of Agriculture and 
Consumer Services. 

(d) When quarantine or isolation limits the freedom of movement of a 
person or animal or of access to a person or animal whose freedom of movement 
is limited, the period of limited freedom of movement or access shall not exceed 
30 calendar days. Any person substantially affected by that limitation may 
institute in superior court in Wake County or in the county in which the 
limitation is imposed an action to review that limitation. The official who 
exercises the quarantine or isolation authority shall give the persons known by 
the official to be substantially affected by the limitation reasonable notice 
under the circumstances of the right to institute an action to review the 
limitation. If a person or a person’s representative requests a hearing, the 


A419 


§130A-145 CH. 130A. PUBLIC HEALTH §130A-145 


hearing shall be held within 72 hours of the filing of that request, excluding 
Saturdays and Sundays. The person substantially affected by that limitation is 
entitled to be represented by counsel of the person’s own choice or if the person 
is indigent, the person shall be represented by counsel appointed in accordance 
with Article 36 of Chapter 7A of the General Statutes and the rules adopted by 
the Office of Indigent Defense Services. The court shall reduce or terminate the 
limitation unless it determines, by the preponderance of the evidence, that the 
limitation is reasonably necessary to prevent or limit the conveyance of a 
communicable disease or condition to others. 

If the State Health Director or the local health director determines that a 
30-calendar-day limitation on freedom of movement or access is not adequate 
to protect the public health, the State Health Director or local health director 
must institute in superior court in the county in which the limitation is 
imposed an action to obtain an order extending the period of limitation of 
freedom of movement or access. If the person substantially affected by the 
limitation has already instituted an action in superior court in Wake County, 
the State Health Director must institute the action in superior court in Wake 
County or as a counterclaim in the pending case. Except as provided below for 
persons with tuberculosis, the court shall continue the limitation for a period 
not to exceed 30 days if it determines, by the preponderance of the evidence, 
that the limitation is reasonably necessary to prevent or limit the conveyance 
of a communicable disease or condition to others. The court order shall specify 
the period of time the limitation is to be continued and shall provide for 
automatic termination of the order upon written determination by the State 
Health Director or local health director that the quarantine or isolation is no 
longer necessary to protect the public health. In addition, where the petitioner 
can prove by a preponderance of the evidence that quarantine or isolation was 
not or is no longer needed for protection of the public health, the person 
quarantined or isolated may move the trial court to reconsider its order 
extending quarantine or isolation before the time for the order otherwise 
expires and may seek immediate or expedited termination of the order. Before 
the expiration of an order issued under this section, the State Health Director 
or local health director may move to continue the order for additional periods 
not to exceed 30 days each. If the person whose freedom of movement has been 
limited has tuberculosis, the court shall continue the limitation for a period not 
to exceed one calendar year if it determines, by a preponderance of the 
evidence, that the limitation is reasonably necessary to prevent or limit the 
conveyance of tuberculosis to others. The court order shall specify the period of 
time the limitation is to be continued and shall provide for automatic 
termination of the order upon written determination by the State Health 
Director or local health director that the quarantine or isolation is no longer 
necessary to protect the public health. In addition, where the petitioner can 
prove by a preponderance of the evidence that quarantine or isolation was not 
or is no longer needed for protection of the public health, the person quaran- 
tined or isolated may move the trial court to reconsider its order extending 
quarantine or isolation before the time for the order otherwise expires and may 
seek immediate or expedited termination of the order. Before the expiration of 
an order limiting the freedom of movement of a person with tuberculosis, the 
State Health Director or local health director may move to continue the order 
for additional periods not to exceed one calendar year each. (1957,'c! 135 7(Fsar 
1983; C89 Wes) 219875 1c. 182) son 2002-179 ese > 200480 om 


Cross References. — As to entitlement to an individual arrested for violation of an order 
counsel of indigent person in a proceeding in- limiting freedom of movement or access issued 
volving limitation of freedom of movement or pursuant to G.S. 130A-475 or GS. 130A-145, 
access pursuant to G.S. 130A-475 or G.S. 130A- see G.S. 15A-401(b)(4), 15A-534.5. 

145, see G.S. 7A-451(a)(17). As to detention of Effect of Amendments. — Session Laws 
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2004-80, s. 2, effective July 8, 2004, in subsec- 
tion (d), in the first paragraph, substituted “30” 
for “10” in the first sentence, added the third 
sentence and substituted “or terminate the 
limitation unless” for “the limitation if” in the 
last sentence; and in the second paragraph, 
substituted “30-calendar-day” for “10-calendar- 
day” in the first sentence, added “or as a coun- 
terclaim in the pending case” at the end of the 
second sentence, inserted the exception at the 


ART. 6. COMMUNICABLE DISEASES 


§130A-148 


beginning of the third sentence, and added the 
fourth, fifth, and seventh through tenth sen- 
tences. 

Legal Periodicals. — For a note that ad- 
dresses the effect of United States Supreme 
Court decision on sodomy laws and the manner 
in which society may shape its characterization 
of Acquired Immune Deficiency Syndrome 
(AIDS), and homosexuality, see 66 N.C.L. Rev. 
226 (1987). 


§ 130A-146. Transportation of bodies of persons who have 
died of reportable diseases. 


No person shall transport in this State the remains of any person who has 
died of a disease declared by the Commission to be reported until the body has 
been encased in a manner as prescribed by rule by the Commission. Only 
persons who have complied with the rules of the Commission concerning the 
removal of dead bodies shall be issued a burial-transit permit. (1893, c. 214, s. 
loumevwdeu4459:G:s.,,s, 7161; 1953, c.675,.8.16; 1957, c. 1357) 8-1; 1973, ¢. 
A764; 128),1983, c. 891, s.-2.) 


§ 180A-147. Rules of the Commission. 


For the protection of the public health, the Commission is authorized to 
adopt rules for the detection, control and prevention of communicable diseases. 
GS omer o ies. ,2-) 


CASE NOTES 


Validity of Vaccination Regulations. — 
Regulations and provisions for the vaccination 
of the inhabitants, and their enforcement by 
penalties, constitute a valid exercise of govern- 


mental police power for the public welfare, 
health and safety. State v. Hay, 126 N.C. 999, 35 
S.E. 459 (1900), decided under former statutory 
provisions. 


§ 130A-148. Laboratory tests for AIDS virus infection. 


(a) For the protection of the public health, the Commission shall adopt rules 
establishing standards for the certification of laboratories to perform tests for 
Acquired Immune Deficiency Syndrome (AIDS) virus infection. The rules shall 
address, but not be limited to, proficiency testing, record maintenance, 
adequate staffing and confirmatory testing. Tests for AIDS virus infection shall 
be performed only by laboratories certified pursuant to this subsection and 
only on specimens submitted by a physician licensed to practice medicine. This 
subsection shall not apply to testing performed solely for research purposes 
under the approval of an institutional review board. 

(b) Prior to obtaining consent for donation of blood, semen, tissue or organs, 
a facility or institution seeking to obtain blood, tissue, semen or organs for 
transfusion, implantation, transplantation or administration shall provide the 
potential donor with information about AIDS virus transmission, and infor- 
mation about who should not donate. 

(c) No blood or semen may be transfused or administered when blood from 
the donor has not been tested or has tested positive for AIDS virus infection by 
a standard laboratory test. 

(d) No tissue or organs may be transplanted or implanted when blood from 
the donor has not been tested or has tested positive for AIDS virus infection by 
a standard laboratory test unless consent is obtained from the recipient, or 
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from the recipient’s guardian or a responsible adult relative of the recipient if 
the recipient is not competent to give such consent. 

(e) Any facility or institution that obtains or tranfuses, implants, trans- 
plants, or administers blood, tissue, semen, or organs shall be immune from 
civil or criminal liability that otherwise might be incurred or imposed for 
transmission of AIDS virus infection if the provisions specified in subsections 
(b), (c), and (d) of this section have been complied with. 

(f) Specimens may be tested for AIDS virus infection for research or 
epidemiologic purposes without consent of the person from whom the specimen 
is obtained if all personal identifying information is removed from the 
specimen prior to testing. 

(g) Persons tested for AIDS virus infection shall be notified of test results 
and counseled appropriately. This subsection shall not apply to tests performed 
by or for entities governed by Article 39 of Chapter 58 of the General Statutes, 
the Insurance Information and Privacy Protection Act, provided that said 
entities comply with the notice requirements thereof. 

(h) The Commission may authorize or require laboratory tests for AIDS 
virus infection when necessary to protect the public health. 

A test for AIDS virus infection may also be performed upon any person solely 
by order of a physician licensed to practice medicine in North Carolina who is 
rendering medical services to that person when, in the reasonable medical 
judgment of the physician, the test is necessary for the appropriate treatment 
of the person; however, the person shall be informed that a test for AIDS virus 
infection is to be conducted, and shall be given clear opportunity to refuse to 
submit to the test prior to it being conducted, and further if informed consent 
is not obtained, the test may not be performed. A physician may order a test for 
AIDS virus infection without the informed consent of the person tested if the 
person is incapable of providing or incompetent to provide such consent, others 
authorized to give consent for the person are not available, and testing is 
necessary for appropriate diagnosis or care of the person. 

An unemancipated minor may be tested for AIDS virus infection without the 
consent of the parent or legal guardian of the minor when the parent or 
guardian has refused to consent to such testing and there is reasonable 
suspicion that the minor has AIDS virus or HIV infection or that the child has 
been sexually abused. 

(i) Except as provided in this section, no test for AIDS virus infection shall 
be required, performed or used to determine suitability for continued employ- 
ment, housing or public services, or for the use of places of public accommo- 
dation as defined in G.S. 168A-3(8), or public transportation. 

Further it shall be unlawful to discriminate against any person having AIDS 
virus or HIV infection on account of that infection in determining suitability 
for continued employment, housing, or public services, or for the use of places 
of public accommodation, as defined in G.S. 168A-3(8), or public transporta- 
tion. 

Any person aggrieved by an act or discriminatory practice prohibited by this 
subsection relating to housing shall be entitled to institute a civil action 
pursuant to G.S. 41A-7 of the State Fair Housing Act. Any person aggrieved by 
an act or discriminatory practice prohibited by this subsection other than one 
relating to housing may bring a civil action to enforce rights granted or 
protected by this subsection. 

The action shall be commenced in superior court in the county where the 
alleged discriminatory practice or prohibited conduct occurred or where the 
plaintiff or defendant resides. Such action shall be tried to the court without a 
jury. Any relief granted by the court shall be limited to declaratory and 
injunctive relief, including orders to hire or reinstate an aggrieved person or 
admit such person to a labor organization. 
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In a civil action brought to enforce provisions of this subsection relating to 
employment, the court may award back pay. Any such back pay liability shall 
not accrue from a date more than two years prior to the filing of an action 
under this subsection. Interim earnings or amounts earnable with reasonable 
diligence by the aggrieved person shall operate to reduce the back pay 
otherwise allowable. In any civil action brought under this subsection, the 
court, in its discretion, may award reasonable attorney’s fees to the substan- 
tially prevailing party as a part of costs. 

A civil action brought pursuant to this subsection shall be commenced within 
180 days after the date on which the aggrieved person became aware or, with 
reasonable diligence, should have become aware of the alleged discriminatory 
practice or prohibited conduct. 

Nothing in this section shall be construed so as to prohibit an employer from: 

(1) Requiring a test for AIDS virus infection for job applicants in 
preemployment medical examinations required by the employer; 

(2) Denying employment to a job applicant based solely on a confirmed 
positive test for AIDS virus infection; 

(3) Including a test for AIDS virus infection performed in the course of an 
annual medical examination routinely required of all employees by 
the employer; or 

(4) Taking the appropriate employment action, including reassignment or 
termination of employment, if the continuation by the employee who 
has AIDS virus or HIV infection of his work tasks would pose a 
significant risk to the health of the employee, coworkers, or the public, 
or if the employee is unable to perform the normally assigned duties 
of the job. 

(j) It shall not be unlawful for a licensed health care provider or facility to: 

(1) Treat a person who has AIDS virus or HIV infection differently from 
persons who do not have that infection when such treatment is 
appropriate to protect the health care provider or employees of the 
provider or employees of the facility while providing appropriate care 
for the person who has the AIDS virus or HIV infection; or 

(2) Refer a person who has AIDS virus or HIV infection to another 
licensed health care provider or facility when such referral is for the 
purpose of providing more appropriate treatment for the person with 
AilDsevirus or HLV intection. (1987. c. 782, s. 16; 1989) c. 698, s. 1; 
WO) Less 2), S11 On) 


Legal Periodicals. — For note, “Rights of | crimination Protection: Who Do They Think 
HIV-Infected Employees and Job Applicants They’re Fooling?,” see 12 Campbell L. Rev. 475 
Under North Carolina Law: Lots of Legislative (1990). 

Activity, But Just How Much Protection Does It For comment, “HIV, AIDS & Job Discrimina- 
Afford?,” see 68 N.C.L. Rev. 1193 (1990). tion: North Carolina Failure and Federal Re- 
For note, “North Carolina’s New AIDS Dis- demption,” see 17 Campbell L. Rev. 115 (1995). 


CASE NOTES 


Cited in Burgess v. Your House of Raleigh, 
Inc., 326 N.C. 205, 388 S.E.2d 134 (1990). 


§ 180A-149: Recodified as G.S. 130A-479 by Session Laws 2002-179, s. 2, 
effective October 1, 2002. 


§§ 130A-150, 130A-151: Reserved for future codification purposes. 
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Part 2. Immunization. 


§ 130A-152. Immunization required. 


(a) Every child present in this State shall be immunized against diphtheria, 
tetanus, whooping cough, poliomyelitis, red measles (rubeola) and rubella. In 
addition, every child present in this State shall be immunized against any 
other disease upon a determination by the Commission that the immunization 
is in the interest of the public health. Every parent, guardian, person in loco 
parentis and person or agency, whether governmental or private, with legal 
custody of a child shall have the responsibility to ensure that the child has 
received the required immunization at the age required by the Commission. If 
a child has not received the required immunizations by the specified age, the 
responsible person shall obtain the required immunization for the child as soon 
as possible after the lack of the required immunization is determined. 

(b) Repealed by Session Laws 2002-179, s. 10, effective October 1, 2002. 

(c) The Commission shall adopt and the Department shall enforce rules 
concerning the implementation of the immunization program. The rules shall 
provide for: 

(1) The child’s age at administration of each vaccine; 

(2) The number of doses of each vaccine; 

(3) Exemptions from the immunization requirements where medical 
practice suggests that immunization would not be in the best health 
interests of a specific category of children; 

(4) The procedures and practices for administering the vaccine; and 

(5) Redistribution of vaccines provided to local health departments. 

(cl) The Commission for Health Services shall, pursuant to G.S. 130A-152 
and G.S. 130A-4338, adopt rules establishing reasonable fees for the adminis- 
tration of vaccines and rules limiting the requirements that can be placed on 
children, their parents, guardians, or custodians as a condition for receiving 
vaccines provided by the State. These rules shall become effective January 1, 
1994" 

(d) Only vaccine preparations which meet the standards of the United 
States Food and Drug Administration or its successor in licensing vaccines and 
are approved for use by the Commission may be used. 

(e) When the Commission requires immunization against a disease not 
listed in paragraph (a) of this section, or requires an additional dose of a 
vaccine, the Commission is authorized to exempt from the new requirement 
children who are or who have been enrolled in school (K-12) on or before the 
effective date of the new requirement. (1957, c. 1357, s. 1; 1971, c. 191; 1973, 
C476, sw l283ic7 632) swlkalO7Syer84,1977, c: 16071979) c456,. S214 8s: feaeOs 
8.2) LOS5rer 15819933 cc e382 ese 28N(a) 2007218) Oss Om 


Editor’s Note. — Session Laws 1993, ¢c.321, dren We Abandon: Religious Exemptions to 
s. 281(a) was codified as subsection (cl) of this Child Welfare and Educational Laws as Deni- 
section at the direction of the Revisor of Stat- als of Equal Protection to Children of Religious 


utes. Objectors,” see 74 N.C.L. Rev. 13821 (1996). 
Legal Periodicals. — For article, “The Chil- 


CASE NOTES 


Applied in In re Stratton, 153 N.C. App. 428, (2002), review denied, 356 N.C. 436, 573 S.E.2d 
571 S.E.2d 234, 2002 N.C. App. LEXIS 1183 512 (2002). 
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§ 1380A-153. Obtaining immunization; reporting by local 
health departments; access to immunization 
information in patient records; immunization 
of minors. 


(a) The required immunization may be obtained from a physician licensed to 
practice medicine or from a local health department. Local health departments 
shall administer required and State-supplied immunizations at no cost to the 
patient. The Department shall provide the vaccines for use by the local health 
departments. A local health department may redistribute these vaccines only 
in accordance with the rules of the Commission. 

(b) Local health departments shall file monthly immunization reports with 
the Department. The report shall be filed on forms prepared by the Depart- 
ment and shall state, at a minimum, each patient’s age and the number of 
doses of each type of vaccine administered. 

(c) Immunization certificates and information concerning immunizations 
contained in medical or other records shall, upon request, be shared with the 
Department, local health departments, and the patient’s attending physician. 
In addition, an insurance institution, agent, or insurance support organiza- 
tion, as those terms are defined in G.S. 58-39-15, may share immunization 
information with the Department. The Commission may, for the purpose of 
assisting the Department in enforcing this Part, provide by rule that other 
persons may have access to immunization information, in whole or in part. 

(d) A physician or local health department may immunize a minor with the 
consent of a parent, guardian, or person standing in loco parentis to the minor. 
A physician or local health department may also immunize a minor who is 
presented for immunization by an adult who signs a statement that he or she 
is authorized by a parent, guardian, or person standing in loco parentis to the 
minor vo-obtain the immunization tor the minor. (1957, c. 1357, s. 1; 1959, c. 
Weer. 0521971, c. 191: 19/3, c, 416, 8. 128; 1979; c_ 56, 's. 1; 19838; c; 891, 
oe ELooo- ce. 140,88. 12: 1993,'c. 134)'s. 17 1999-110, s.-2.) 


§ 180A-154. Certificate of immunization. 


(a) Aphysician or local health department administering a required vaccine 
shall give a certificate of immunization to the person who presented the child 
for immunization. The certificate shall state the name of the child, the name of 
the child’s parent, guardian, or person responsible for the child obtaining the 
required immunization, the address of the child and the parent, guardian or 
responsible person, the date of birth of the child, the sex of the child, the 
number of doses of the vaccine given, the date the doses were given, the name 
and address of the physician or local health department administering the 
required immunization and other relevant information required by the Com- 
mission. 

(b) Except as otherwise provided in this subsection, a person who received 
immunizations in a state other than North Carolina shall present an official 
certificate or record of immunization to the child care facility, school (K-12), or 
college or university. This certificate or record shall state the person’s name, 
address, date of birth, and sex; the type and number of doses of administered 
vaccine; the dates of the first MMR and the last DTP and polio; the name and 
address of the physician or local health department administering the required 
immunization; and other relevant information required by the Commission. 
oS 761357, eel) 1959) c. 177: 1965, c2 6523197 1yc, 191; 1979; c.06,8.15.1983, 
era9i. ss, 2:1999-110, s. 3.) 
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§ 130A-155. Submission of certificate to child care facility, 
preschool and school authorities; record main- 
tenance; reporting. 


(a) No child shall attend a school (pre K-12), whether public, private or 
religious, a child care facility as defined in G.S. 110-86(3), unless a certificate 
of immunization indicating that the child has received the immunizations 
required by G.S. 130A-152 is presented to the school or facility. The parent, 
guardian, or responsible person must present a certificate of immunization on 
the child’s first day of attendance to the principal of the school or operator of 
the facility, as defined in G.S. 110-86(7). If a certificate of immunization is not 
presented on the first day, the principal or operator shall present a notice of 
deficiency to the parent, guardian or responsible person. The parent, guardian 
or responsible person shall have 30 calendar days from the first day of 
attendance to obtain the required immunization for the child. If the adminis- 
tration of vaccine in a series of doses given at medically approved intervals 
requires a period in excess of 30 calendar days, additional days upon certifi- 
cation by a physician may be allowed to obtain the required immunization. 
Upon termination of 30 calendar days or the extended period, the principal or 
operator shall not permit the child to attend the school or facility unless the 
required immunization has been obtained. 

(b) The school or child care facility shall maintain on file immunization 
records for all children attending the school or facility which contain the 
information required for a certificate of immunization as specified in G.S. 
130A-154. These certificates shall be open to inspection by the Department and 
the local health department during normal business hours. When a child 
transfers to another school or facility, the school or facility which the child 
previously attended shall, upon request, send a copy of the child’s immuniza- 
tion record at no charge to the school or facility to which the child has 
transferred. 

(c) Within 60 calendar days after the commencement of a new school year, 
the school shall file an immunization report with the Department. The child 
care facility shall file an immunization report annually with the Department. 
The report shall be filed on forms prepared by the Department and shall state 
the number of children attending the school or facility, the number of children 
who had not obtained the required immunization within 30 days of their first 
attendance, the number of children who received a medical exemption and the 
number of children who received a religious exemption. 

(d) Any adult who attends school (pre K-12), whether public, private or 
religious, shall obtain the immunizations required in G.S. 130A-152 and shall 
present to the school a certificate in accordance with this section. The 
physician or local health department administering a required vaccine to the 
adult shall give a certificate of immunization to the person. The certificate 
shall state the person’s name, address, date of birth and sex; the number of 
doses of the vaccine given; the date the doses were given; the name and 
addresses of the physician or local health department administering the 
required immunization; and other relevant information required by the 
Commission, (1957,-c. 1357, 5-1-1959) c 177, 1965. Go27 1971, clot 
ce; 632, Ss, :2: 1979, c. 06, Ss. I 198i c, 44-1985) "cr SO. S997 0G cee 
1999-110, s. 4.) 


Legal Periodicals. — For article, “The Chil- als of Equal Protection to Children of Religious 
dren We Abandon: Religious Exemptions to Objectors,” see 74 N.C.L. Rev. 1321 (1996). 
Child Welfare and Educational Laws as Deni- 
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CASE NOTES 


Cited in In re Stratton, 153 N.C. App. 428, (2002), review denied, 356 N.C. 436, 573 S.E.2d 
5d, S:E.2d 234, 2002 N.C. App. LEXIS 1183 512 (2002). 


§ 1380A-155.1. Submission of certificate to college or uni- 
versities. 


(a) Except as otherwise provided in this subsection, no person shall attend 
a college or university, whether public, private, or religious, unless a certificate 
of immunization or a record of immunization from a high school located in 
North Carolina indicating that the person has received immunizations re- 
quired by G.S. 130A-152 is presented to the college or university. This section 
shall not apply to educational institutions established under Chapter 115D of 
the General Statutes, or to students registering only in off-campus courses, or 
to students attending night or weekend classes only, or to students taking a 
course load of four credit hours or less and residing off campus. The person 
shall present a certificate or record of immunization on or before the date the 
person first registers for a quarter or semester during which the student will 
reside on the campus or first registers for more than four credit hours to the 
registrar of the college or university. If a certificate or record of immunization 
is not in the possession of the college or university on the date of first 
registration, the college or university shall present a notice of deficiency to the 
person. The person shall have 30 calendar days from the date of the person’s 
first registration to obtain the required immunization. If immunization re- 
quires a series of doses and the period necessary to give the vaccine at standard 
intervals extends beyond the date of the first registration, the student shall be 
allowed to attend the college or university upon written certification by a 
physician that the standard series is in progress. The physician shall state the 
time period needed to complete the series. Upon termination of this time 
period, the college or university shall not permit the person to continue in 
attendance unless the required immunization has been obtained. 

(b) The college or university shall maintain on file immunization records for 
all persons attending the school which contain the information required for a 
certificate of immunization as specified in G.S. 130A-154. These certificates 
shall be open to inspection by the Department and the local health department 
during normal business hours. When a person transfers to another college or 
university, the college or university which the person previously attended 
shall, upon request, send a copy of the person’s immunization record at no 
charge to the college or university to which the person has transferred. 

(c) Within 60 calendar days after the commencement of a new school year, 
the college or university shall file an immunization report with the Depart- 
ment. The report shall be filed on forms prepared by the Department and shall 
state the number of persons attending the school or facility, the number of 
persons who had not obtained the required immunization within 30 days of 
their first attendance, the number of persons who received a medical exemp- 
tion and the number of persons who received a religious exemption. 

(d) Repealed by Session Laws 1999-110, s. 5, effective May 28, 1999. (1985, 
fa rs. 15108 (ic 182, Salt ol 99 1c. 361, Stele 1999-11.0.6.05.) 


§ 1380A-156. Medical exemption. 


The Commission for Health Services shall adopt by rule medical 
contraindications to immunizations required by G.S. 130A-152. If a physician 
licensed to practice medicine in this State certifies that a required immuniza- 
tion is or may be detrimental to a person’s health due to the presence of one of 
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the contraindications adopted by the Commission, the person is not required to 
receive the specified immunization as long as the contraindication persists. 
The State Health Director may, upon request by a physician licensed to 
practice medicine in this State, grant a medical exemption to a required 
immunization for a contraindication not on the list adopted by the Commis- 
sions( L957 acs bolas: 1959,c: il 965; CxG522 1.971, Cell AD TO sega 
1: 198320789 le 422198 7..c. 182, Ss: 18919389) c. 122019909710 SG.) 


CASE NOTES 


Cited in In re Stratton, 153 N.C. App. 428, 
571 S.E.2d 234, 2002 N.C. App. LEXIS 1183 


(2002), review denied, 356 N.C. 486, 573 S.E.2d 
512 (2002). 


§ 1380A-157. Religious exemption. 


If the bona fide religious beliefs of an adult or the parent, guardian or person 
in loco parentis of a child are contrary to the immunization requirements 
contained in this Chapter, the adult or the child shall be exempt from the 
requirements. Upon submission of a written statement of the bona fide 
religious beliefs and opposition to the immunization requirements, the person 
may attend the college, university, school or facility without presenting a 
Cerntiticate Ol IMMUN ZatlOna L901 ,c. Loowiss 199) C1 sloO mG sOOF mee 
Galo? 19797 256.5) 1. 1933, c S90 les 21985. ¢ 692 0s 2 J002- | cea 


Legal Periodicals. — For article, “The Chil- 
dren We Abandon: Religious Exemptions to 
Child Welfare and Educational Laws as Deni- 


als of Equal Protection to Children of Religious 
Objectors,” see 74 N.C.L. Rev. 1321 (1996). 


CASE NOTES 


Even though their parental rights had 
not been formally terminated, parents lost 
the right to object to their children’s im- 
munization, on religious grounds, where they 
lost custody of the children due to neglect, 


with adequate shelter, clothing, food, medical 
care, and a formal education. In re Stratton, 
153: N.C. App. 428,571 S.B.2d/234) 20027 hc. 
App. LEXIS 1183 (2002), review denied, 356 
N.C. 436, 5/6 5-6 2a-ol2 (2002). 


including the failure to provide the children 


§ 180A-158. Restitution required when vaccine spoiled 
due to provider negligence. 


Immunization program providers shall be liable for restitution to the State 
for the cost of replacement vaccine when vaccine in the provider’s inventory 
has become spoiled or unstable due to the provider’s negligence and unreason- 
able failure to properly handle or store the vaccine. (2001-424, s. 21.86(a).) 


§ 1380A-159: Reserved for future codification purposes. 
Part 3. Venereal Disease. 


8§ 130A-160 through 130A-166: Repealed by Session Laws 1991, c. 
DAA Beno 


Cross References. — As to the duty of local 
health departments to provide free examina- 
tion and treatment for tuberculosis and sexu- 


ally transmitted diseases designated by the 
Commission, see G.S. 130A-144(e). 
Editor’s Note. — G.S. 1380A-163 was previ- 
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ously repealed by Session Laws 1987, c. 782, s. G.S. 130A-164 was previously repealed by 
205 Session Laws 1985, c. 168, s. 1. 


§8§ 130A-167 through 130A-170: Reserved for future codification pur- 


poses. 


Part 4. Inflammation of Eyes of Newborn. 


§§ 130A-171 through 130A-174: Repealed by Session Laws 1991, c. 
Z2D,85 2 


Cross References. — As to the duty of local ally transmitted diseases designated by the 
health departments to provide free examina- Commission, see G.S. 130A-144(e). 
tion and treatment for tuberculosis and sexu- 


§§ 130A-175, 130A-176: Reserved for future codification purposes. 
Part 5. Tuberculosis. 


§§ 1380A-177, 130A-178: Repealed by Session Laws 1991, c. 225, s. 2. 


Cross References. — As to the duty of local ally transmitted diseases designated by the 
health departments to provide free examina- Commission, see G.S. 130A-144(e). 
tion and treatment for tuberculosis and sexu- 


§ 130A-179: Repealed by Session Laws 1987, c. 782, s. 20. 


§§ 130A-180 through 130A-183: Reserved for future codification pur- 


poses. 


Part 6. Rabies. 


§ 130A-184. Definitions. 


The following definitions shall apply throughout this Part: 

(1) “Animal Control Officer” means a city or county employee designated 
as dog warden, animal control officer, animal control official or other 
designations that may be used whose responsibility includes animal 
control. 

(2) “Cat” means a domestic feline. 

(3) “Certified rabies vaccinator” means a person appointed and certified to 
administer rabies vaccine to animals in accordance with this Part. 

(4) “Dog” means a domestic canine. 

(5) “Rabies vaccine” means an animal rabies vaccine licensed by the 
United States Department of Agriculture and approved for use in this 
State by the Commission. 

(6) “State Public Health Veterinarian” means a person appointed by the 
Secretary to direct the State public health veterinary program. 

(7) “Vaccination” means the administration of rabies vaccine by a licensed 
veterinarian or by a certified rabies vaccinator. (1935, c. 122, s. 1; 
POA0R CRG 45) olen 9bae 3 (Gael 9D Tic 38 bis8 331913, C4 / Ons: 
L281 08R ex B9 bes: 25) 


429 


§130A-185 CH. 130A. PUBLIC HEALTH $130A-189 
CASE NOTES 


Cited in Justice for Animals, Inc. v. Lenoir 
County SPCA, Inc., 168 N.C. App. 298, 607 
S.E.2d 317, 2005 N.C. App. LEXIS 254 (2005). 


§ 130A-185. Vaccination of all dogs and cats. 


(a) The owner of every dog and cat over four months of age shall have the 
animal vaccinated against rabies. The time or times of vaccination shall be 
established by the Commission. Rabies vaccine shall be administered only by 
a licensed veterinarian or by a certified rabies vaccinator. 

(b) Only animal rabies vaccine licensed by the United States Department of 
Agriculture and approved by the Commission shall be used on animals in this 
State. (1935.6! 122.5: 1; 1941, ¢9259, s. 2; 1953) :c2876) 8:2; 1973;.cr4 (Gis miss 
Slersh (ely ei y45)) 


§ 180A-186. Appointment and certification of certified ra- 
bies vaccinator. 


In those counties where licensed veterinarians are not available to partici- 
pate in all scheduled county rabies control clinics, the local health director 
shall appoint one or more persons for the purpose of administering rabies 
vaccine to animals in that county. Whether or not licensed veterinarians are 
available, the local health director may appoint one or more persons for the 
purpose of administering rabies vaccine to animals in their county and these 
persons will make themselves available to participate in the county rabies 
control program. The State Public Health Veterinarian shall provide at least 
four hours of training to those persons appointed by the local health director to 
administer rabies vaccine. Upon satisfactory completion of the training, the 
State Public Health Veterinarian shall certify in writing that the appointee has 
demonstrated a knowledge and procedure acceptable for the administration of 
rabies vaccine to animals. A certified rabies vaccinator shall be authorized to 
administer rabies vaccine to animals in the county until the appointment by 
the local health director has been terminated. (1935, c. 122, s. 3; 1941, c. 259, 
6y.5* 1953) ce c7Osseo 1957, Calabi 40 LOS otc Sol sa) 


§ 130A-187. County rabies vaccination clinics. 


The local health director shall organize or assist other county departments 
to organize at least one countywide rabies vaccination clinic per year for the 
purpose of vaccinating dogs and cats. Public notice of the time and place of 
rabies vaccination clinics shall be published in a newspaper having general 
circulation within the area. (1983, c. 891, s. 2; 1987, c. 219.) 


§ 130A-188. Fee for vaccination at county rabies vaccina- 
tion clinics. 


The county board of commissioners is authorized to establish a fee to be 
charged at the county rabies vaccination clinics. The fee shall include an 
administrative charge not to exceed four dollars ($4.00) per vaccination, and a 
charge for the actual cost of the vaccine, the vaccination certificate, and the 
rabies; vaccination tag, (1935, es122) 609: 19410. 259, 8.1. 1949, C04 ae 
Loo C, O1G..5) oO) MONO se lode Oo eC Oo bree ce) 


§ 1380A-189. Rabies vaccination certificates. 


A licensed veterinarian or a certified rabies vaccinator who administers 
rabies vaccine to a dog or cat shall complete a three-copy rabies vaccination 
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certificate. The original rabies vaccination certificate shall be given to the 
owner of each dog or cat that receives rabies vaccine. One copy of the rabies 
vaccination certificate shall be retained by the licensed veterinarian or the 
certified rabies vaccinator. The other copy shall be given to the county agency 
responsible for animal control, provided the information given to the county 
agency shall not be used for commercial purposes. (1935, c. 122, s. 6; 1941, ¢. 
Bogue JODO NC. 302-1983, ce, 091s. 25/1993, c. 245.5. 1) 


§ 130A-190. Rabies vaccination tags. 


(a) A licensed veterinarian or a certified rabies vaccinator who administers 
rabies vaccine to a dog or cat shall issue a rabies vaccination tag to the owner 
of the animal. The rabies vaccination tag shall show the year issued, a 
vaccination number, the words “North Carolina” or the initials “N.C.” and the 
words “rabies vaccine.” Dogs and cats shall wear rabies vaccination tags at all 
times. However, cats may be exempted from wearing the tags by local 
ordinance. 

(b) Rabies vaccination tags, links and rivets may be obtained from the 
Department. The Secretary is authorized to establish by rule a fee for the 
rabies tags, links and rivets. Except as otherwise authorized in this section, 
the fee shall not exceed the actual cost of the rabies tags, links and rivets, plus 
transportation costs. The Secretary may increase the fee beyond the actual 
cost plus transportation, by an amount not to exceed five cents ($.05) per tag, 
to fund rabies education and prevention programs. 

(c) The Department shall make available a special edition rabies tag to be 
known as the “I Care” tag. This tag shall be different in shape from the 
standard tag and shall carry the inscription “I Care” in addition to the 
information required by subsection (a) of this section. The Secretary is 
authorized to establish a fee for the “I Care” rabies tag equal to the amount set 
forth in subsection (b) of this section plus an additional fifty cents ($.50). The 
additional fifty cents ($.50) shall be credited to the Spay/Neuter Account 
e-tomenedsineto.19A-67,.(1935,.c, 122 5..67 104 1-c. 259. $s. 5: 1959. c. 352: 
tes enoo ly s, 2..1997-69,s. 1:.2000-163,.s. 2.) 


§ 1380A-191. Possession and distribution of rabies vaccine. 


It shall be unlawful for persons other than licensed veterinarians, certified 
rabies vaccinators and persons engaged in the distribution of rabies vaccine to 
possess rabies vaccine. Persons engaged in the distribution of vaccines may 
distribute, sell and offer to sell rabies vaccine only to licensed veterinarians 
and certified rabies vaccinators. (1987, c. 218, s. 1.) 


§ 180A-192. Dogs and cats not wearing required rabies 
vaccination tags. 


The Animal Control Officer shall canvass the county to determine if there 
are any dogs or cats not wearing the required rabies vaccination tag. If a dog 
or cat is found not wearing the required tag, the Animal Control Officer shall 
check to see if the owner’s identification can be found on the animal. If the 
animal is wearing an owner identification tag, or if the Animal Control Officer 
otherwise knows who the owner is, the Animal Control Officer shall notify the 
owner in writing to have the animal vaccinated against rabies and to produce 
the required rabies vaccination certificate to the Animal Control Officer within 
three days of the notification. If the animal is not wearing an owner identifi- 
cation tag and the Animal Control Officer does not otherwise know who the 
owner is, the Animal Control Officer may impound the animal. The duration of 
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the impoundment of these animals shall be established by the county board of 
commissioners, but the duration shall not be less than 72 hours. During the 
impoundment period, the Animal Control Officer shall make a reasonable 
effort to locate the owner of the animal. If the animal is not reclaimed by its 
owner during the impoundment period, the animal shall be disposed of in one 
of the following manners: returned to the owner; adopted as a pet by a new 
owner; sold to institutions within this State registered by the United States 
Department of Agriculture pursuant to the Federal Animal Welfare Act, as 
amended; or put to death by a procedure approved by the American Veterinary 
Medical Association, the Humane Society of the United States or of the 
American Humane Association. The Animal Control Officer shall maintain a 
record of all animals impounded under this section which shall include the 
date of impoundment, the length of impoundment, the method of disposal of 
the animal and the name of the person or institution to whom any animal has 
been. released. (1935, c. 122, s. 8; 1983, c.. 891, s. 2.) 


CASE NOTES 


Subject Matter Jurisdiction. — Trial 
court was without subject matter jurisdiction to 
enter findings or conclusions regarding an ani- 
mal rights organization’s claim against a pri- 
vate agency for alleged violations by the agency 
of G.S. 130A-192, as enforcement of the statute 
was proper against the local board of health in 


G.S. 130A-4(a) and G.S. 130A-24. Justice for 
Animals, Inc. v. Lenoir County SPCA, Inc., 168 
N.C. App. 298, 607 S.E.2d 317, 2005 N.C. App. 
LEXIS 254 (2005). 

Cited in Justice for Animals, Inc. v. Robeson 
County, 164 N.C. App. 366, 595 S.E.2d 773, 
2004 N.C. App. LEXIS 813 (2004). 


the Office of Administrative Hearings under 


§ 130A-193. Vaccination and confinement of dogs and cats 
brought into this State. 


(a) A dog or cat brought into this State shall immediately be securely 
confined and shall be vaccinated against rabies within one week after entry. 
The animal shall remain confined for two weeks after vaccination. 

(b) The provisions of subsection (a) shall not apply to: 

(1) A dog or cat brought into this State for exhibition purposes if the 
animal is confined and not permitted to run at large; or 

(2) Adog or cat brought into this State accompanied by a certificate issued 
by a licensed veterinarian showing that the dog or cat is apparently 
free from and has not been exposed to rabies and that the dog or cat 
has received rabies vaccine within the past year. (1935, c. 122, s. 11; 
IO So mero bas.) 


§ 1380A-194. Quarantine of districts infected with rabies. 


An area may be declared under quarantine against rabies by the local health 
director when the disease exists to the extent that the lives of persons are 
endangered. When quarantine is declared, each dog and cat in the area shall 
be confined on the premises of the owner or in a veterinary hospital. However, 
dogs or cats on a leash or under the control and in the sight of a responsible 
adult may be permitted to leave the premises of the owner or the veterinary 
hospitali(1935, c. 122s. 12; 1941 ¢/259,'s/9; 1949) ce 6457's: 3) 1953N crore 
Sy 0; 1957 CBO seo lIoo, C400 lea, 


§ 1380A-195. Destroying stray dogs and cats in quarantine 
districts. 


When quarantine has been declared and dogs and cats continue to run 
uncontrolled in the area, any peace officer or Animal Control Officer shall have 
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the right, after reasonable effort has been made to apprehend the animals, to 
destroy the uncontrolled dogs and cats and properly dispose of their bodies. 
ples omes 132'5..13;°1953)"e.°876, s-9: 1983, c. 891. s. 2:) 


§ 130A-196. Confinement of all biting dogs and cats; notice 
to local health director; reports by physicians; 
certain dogs exempt. 


When a person has been bitten by a dog or cat, the person or parent, 
guardian or person standing in loco parentis of the person, and the person 
owning the animal or in control or possession of the animal shall notify the 
local health director immediately and give the name and address of the person 
bitten and the owner of the animal. All dogs and cats that bite a person shall 
be immediately confined for 10 days in a place designated by the local health 
director. However, the local health director may authorize a dog trained and 
used by a law enforcement agency to be released from confinement to perform 
official duties upon submission of proof that the dog has been vaccinated for 
rabies in compliance with this Part. After reviewing the circumstances of the 
particular case, the local health director may allow the owner to confine the 
animal on the owner’s property. An owner who fails to confine his animal in 
accordance with the instructions of the local health director shall be guilty of 
a Class 2 misdemeanor. If the owner or the person who controls or possesses a 
dog or cat that has bitten a person refuses to confine the animal as required by 
this section, the local health director may order seizure of the animal and its 
confinement for 10 days at the expense of the owner. A physician who attends 
a person bitten by an animal known to be a potential carrier of rabies shall 
report within 24 hours to the local health director the name, age and sex of that 
Pereommeen cel 6 11941, c 259.8. 11) 1953"c. 816) Ss. 1321957" co 1357, 
Pe 02> 1955, C591, cu2; 1985, ¢, 674: 1989, c. 298: 1993, c, 539,.s. 
950; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 130A-197. Infected dogs and cats to be destroyed; pro- 
tection of vaccinated dogs and cats. 


When the local health director reasonably suspects that a dog or cat has been 
exposed to the saliva or nervous tissue of a proven rabid animal or animal 
reasonably suspected of having rabies that is not available for laboratory 
diagnosis, the dog or cat shall be considered to have been exposed to rabies. A 
dog or cat exposed to rabies shall be destroyed immediately by its owner, the 
county Animal Control Officer or a peace officer unless the dog or cat has been 
vaccinated against rabies in accordance with this Part and the rules of the 
Commission more than three weeks prior to being exposed, and is given a 
booster dose of rabies vaccine within three days of the exposure. As an 
alternative to destruction, the dog or cat may be quarantined at a facility 
approved by the local health director for a period up to six months, and under 
reasonable conditions imposed by the local health director. (1935, c. 122, s. 14; 
PpawerS76; Ss, 1021983, ¢".891;.s;:2:52000-163, 5, 4.) 


§ 130A-198. Confinement. 


A person who owns or has possession of an animal which is suspected of 
having rabies shall immediately notify the local health director or county 
Animal Control Officer and shall securely confine the animal in a place 
designated by the local health director. Dogs and cats shall be confined for a 
period of 10 days. Other animals may be destroyed at the discretion of the 


433 


§130A-200 


$130A-199 CH. 130A. PUBLIC HEALTH 


State Public Health Veterinarian. (1935, c. 122, s. 15; c. 344; 1941, c. 259, s. 10; 
1958)'c1876)} 80 LbpdOssversOinisi2s) 


§ 1380A-199. Rabid animals to be destroyed; heads to be 
sent to State Laboratory of Public Health. 


An animal diagnosed as having rabies by a licensed veterinarian shall be 
destroyed and its head sent to the State Laboratory of Public Health. The 
heads of all dogs and cats that die during the 10-day confinement period 
required by G.S. 130A-196, shall be immediately sent to the State Laboratory 
of Public Health for rabies diagnosis. (1935, c. 122, s. 16; 1953, c. 876, s. 12; 
197309476) sal 25jR1983 cn SO lhisi2) 


§ 130A-200. Confinement or leashing of vicious animals. 


A local health director may declare an animal to be vicious and a menace to 
the public health when the animal has attacked a person causing bodily harm 
without being teased, molested, provoked, beaten, tortured or otherwise 
harmed. When an animal has been declared to be vicious and a menace to the 
public health, the local health director shall order the animal to be confined to 
its owner’s property. However, the animal may be permitted to leave its 
owner’s property when accompanied by a responsible adult and restrained on 
wleashcloon ce 122) 6) 1Sel9ba, 6.010. Ss lel oo syed bese) 


CASE NOTES 


Editor’s Note. — Many of the cases below 
were decided under former statutory provisions 
relating to vicious animals. 

Purpose. — Former provisions relating to 
vicious animals were enacted for the specific 
purpose of protecting the public from dogs 
which have become vicious or a menace to 
public health. Swaney v. Shaw, 27 N.C. App. 
63), 219s bead o0a (lo (a). 

Ordinance Valid. — An ordinance of a city 
making it unlawful to keep a dog which habit- 
ually or repeatedly chases, snaps at, attacks or 
barks at pedestrians, bicycles or vehicles is a 
valid exercise of the city’s police power. Gray v. 
Clark, 9 N.C. App. 319, 176 S.E.2d 16 (1970). 

To safeguard and promote the public health, 
safety and convenience, municipal power to 
regulate the keeping and licensing of dogs 
within the corporate area is generally recog- 
nized, and ordinances regulating and requiring 
them to be registered, licensed, and at times 
muzzled and prevented from going at large, are 
within the police powers usually conferred 
upon the local corporation. Such ordinances are 
authorized by virtue of general powers and the 
usual general welfare clause. Gray v. Clark, 9 
N.C. App. 319, 176 S.E.2d 16 (1970). 

A town ordinance dealing with dogs running 
at large was not inconsistent with former pro- 
visions relating to vicious animals, which were 
designed to provide minimum protection 
against vicious dogs in all parts of the State — 


rural, urban, small villages and large cities. 
With more concentrated population, cities are 
justified in adopting stricter regulations for 
dogs. Thus, a city was authorized to require a 
higher standard of conduct or condition with 
respect to the keeping of dogs within its corpo- 
rate limits than was required for the State 
generally. Pharo v. Pearson, 28 N.C. App. 171, 
220 5S.E.2d 359 (1975). 

Violation of Safety Statute as Negli- 
gence Per Se. — The violation of a statute 
which imposes a duty upon the defendant in 
order to promote the safety of others, including 
the plaintiff, is negligence per se, unless the 
statute, itself, otherwise provides. Swaney Vv. 
Shaw, 27 N.C. App. 631, 219 S.E.2d 803 (1975). 

Evidence Insufficient to Show Dog “Vi- 
cious”. — Evidence that a small dog frequently 
dashed into the street to bark at and pursue 
motorcycles, automobiles, and other noisy vehi- 
cles was not sufficient to justify classifying him 
as a “vicious” animal and did not make him “a 
menace to the public health.” Sink v. Moore, 267 
N.C. 344, 148 S.E.2d 265 (1966); Gray v. Clark, 
SING. App. 319, big Ss. .We2d 16.(1970), 

Canine courage in a contest for the champi- 
onship of the neighborhood, together with de- 
termination to remain on possession of the field 
of battle “whence all but him had fled,” was not 
evidence of a vicious character within the 
meaning of former statute. Sink v. Moore, 267 
N.C. 344, 148 S.E.2d 265 (1966). 
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§ 130A-201. Rabies emergency. 


A local health director in whose county or district rabies is found in the wild 
animal population as evidenced by a positive diagnosis of rabies in the past 
year in any wild animal, except a bat, may petition the State Health Director 
to declare a rabies emergency in the county or district. In determining whether 
a rabies emergency exists, the State Health Director shall consult with the 
Public Health Veterinarian and the State Agriculture Veterinarian and may 
consult with any other source of veterinary expertise the State Health Director 
deems advisable. Upon finding that a rabies emergency exists in a county or 
district, the State Health Director shall petition the Executive Director of the 
Wildlife Resources Commission to develop a plan pursuant to G.S. 118- 
291.2(al) to reduce the threat of rabies exposure to humans and domestic 
animals by foxes, raccoons, skunks, or bobcats in the county or district. Upon 
determination by the State Health Director that the rabies emergency no 
longer exists for a county or district, the State Health Director shall immedi- 
ately notify the Executive Director of the Wildlife Resources Commission. 
(1997-402, s. 1.) 


§§ 130A-202 through 130A-204: Reserved for future codification pur- 


poses. 


ARTICLE 7. 


Chronic Disease. 
PaAGvere OC ancer, 


§ 1380A-205. Administration of program; rules. 


(a) The Department shall establish and administer a program for the 
prevention and detection of cancer and the care and treatment of persons with 
cancer. 

(b) The Commission shall adopt rules necessary to implement the program. 
Sie Wee cet 1D /..c. lao, s..1; 1973, c. 476, s+ 128; 1981, ¢_ 345, 8. 2: 
M75 56C.-O9 Ll, 6. 23) 


§ 1380A-206. Financial aid for diagnosis and treatment. 


The Department shall provide financial aid for diagnosis and treatment of 
cancer to indigent citizens of this State having or suspected of having cancer. 
The Department may make facilities for diagnosis and treatment of cancer 
available to all citizens. Reimbursement shall only be provided for diagnosis 
and treatment performed in a medical facility which meets the minimum 
requirements for cancer control established by the Commission. The Commis- 
sion shall adopt rules specifying the terms and conditions by which the 
patients may receive financial aid. (1945, c. 1050, s. 2; 1957, c. 1357, s. 1; 1973, 
Geos 20> L981 G254555 224 1965.¢7 501. se) 


§ 130A-207. Cancer clinics. 


The Department is authorized to provide financial aid to sponsored cancer 
clinics in medical facilities and local health departments. The Commission 
shall adopt rules to establish minimum standards for the staffing, equipment 
and operation of the clinics sponsored by the Department. (1945, c. 1050, s. 3; 
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1949. 6; 1071; 1957, ce 1357,.si1 197385 47 Gases Asie StS ee 
CaiG0 ln Gas) 


§ 130A-208. Central cancer registry. 


A central cancer registry is established within the Department. The central 
cancer registry shall compile, tabulate and preserve statistical, clinical and 
other reports and records relating to the incidence, treatment and cure of 
cancer received pursuant to this Part. The central cancer registry shall provide 
assistance and consultation for public health work. (1945, c. 1050, s. 7; 1957, c. 
1357. cel 103 C476 1e, 125, 19ST eC ea4y, Sloot eG OU ase 


§ 130A-209. Incidence reporting of cancer; charge for col- 
lection if failure to report. 


(a) All health care facilities and health care providers that detect, diagnose, 
or treat cancer or benign brain or central nervous system tumors shall report 
to the central cancer registry each diagnosis of cancer or benign brain or 
central nervous system tumors in any person who is screened, diagnosed, or 
treated by the facility or provider. The reports shall be made within six months 
of diagnosis. Diagnostic, demographic and other information as prescribed by 
the rules of the Commission shall be included in the report. 

(b) Ifa health care facility or health care provider fails to report as required 
under this section, then the central cancer registry may conduct a site visit to 
the facility or provider or be provided access to the information from the facility 
or provider and report it in the appropriate format. The Commission may 
adopt rules requiring that the facility or provider reimburse the registry for its 
cost to access and report the information in an amount not to exceed one 
hundred dollars ($100.00) per case. Thirty days after the expiration of the 
six-month period for reporting under subsection (a) of this section, the registry 
shall send notice to each facility and provider that has not submitted a report 
as of that date that failure to file a report within 30 days shall result in 
collection of the data by the registry and liability for reimbursement imposed 
under this section. Failure to receive or send the notice required under this 
section shall not be construed as a waiver of the reporting requirement. For 
good cause, the central cancer registry may grant an additional 30 days for 
reporting. 

(c) As used in this section, the term: 

(1) “Health care facility” or “facility” means any hospital, clinic, or other 
facility that is licensed to administer medical treatment or the 
primary function of which is to provide medical treatment in this 
State. The term includes health care facility laboratories and inde- 
pendent pathology laboratories; 

(2) “Health care provider” or “provider” means any person who is licensed 
or certified to practice a health profession or occupation under 
Chapter 90 of the General Statutes and who diagnoses or treats 
cancer or benign brain or central nervous system tumors. (1949, c. 
AOO 951) C155 1,.52 |) 19/5. 0C.410, 8.1 2O loo CoA oe ee 
ope IUCR IEEE iain Min ANU IW, sy Sin ly, 


Editor’s Note. — Session Laws 1999-338, Effect of Amendments. — Session Laws 
which amended this section, provides in s. 3 2005-373, s. 1, effective January 1, 2006, in- 
that the Health Services Commission may _ serted “or benign brain or central nervous sys- 
adopt temporary rules in accordance with tem tumors” twice in subsection (a) and once at 
Chapter 150B of the General Statutes toimple- the end of subdivision (c)(2). 
ment this section. 


436 


§130A-210 ART. 7. CHRONIC DISEASE §130A-220 
§ 130A-210: Repealed by Session Laws 1999-33, s. 2, effective May 7, 1999. 


§ 130A-211. Immunity of persons who report cancer. 


A person who makes a report pursuant to G.S. 130A-209 or 130A-210 to the 
central cancer registry shall be immune from any civil or criminal liability that 
might otherwise be incurred or imposed. (1967, c. 859; 1969, c. 5; 1973, c. 476, 
Pee omlyol. C.940,6, 7 1983, 'c. sol. 6. 2.) 


Editor’s Note. — G.S. 130A-210, referred to 
in this section, has been repealed. 


§ 130A-212. Confidentiality of records. 


The clinical records or reports of individual patients shall be confidential and 
shall not be public records open to inspection. The Commission shall provide by 
rule for the use of the records and reports for medical research. (1981, c. 345, 
Se 22960, C19 Lis; 2:) 


§ 1380A-213. Cancer Committee of the North Carolina Med- 
ical Society. 


In implementing this Part, the Department shall consult with the Cancer 
Committee of the North Carolina Medical Society. The Committee shall consist 
of at least one physician from each congressional district. Any proposed rules 
or reports affecting the operation of the cancer control program shall be 
reviewed by the Committee for comment prior to adoption. (1945, c. 1050, s. 9: 
Po em too gas. ls 19735,.c.476, s. 128: 1981.c, 345,.s, 2: 1983, .c. 891, s. 2.) 


§ 130A-214. Duties of Department. 


The Department shall study the entire problem of cancer including its 
causes, including environmental factors; prevention; detection; diagnosis and 
treatment. The Department shall provide or assure the availability of cancer 
educational resources to health professionals, interested private or public 
Ole aui7alious ana the public, (1967,.c. 186, 5.2; 1973, ¢, 476, s, 128: 1981, c. 
DAD se 2eeloo, Cxoo), Ss. 2.) 


§ 130A-215. Reports. 


The Secretary shall make a report to the Governor and the General 
Assembly specifying the activities of the cancer control program and its 
budget. The report shall be made to the Governor annually and to the General 
Assembly biennially. (1981, c. 345, s. 2; 1983, c. 891, s. 2.) 


§§ 1380A-216 through 130A-219: Reserved for future codification pur- 


poses. 


Part 2. Chronic Renal Disease. 


§ 1380A-220. Department to establish program. 


(a) The Department shall establish and administer a program for the 
detection and prevention of chronic renal disease and the care and treatment 
of persons with chronic renal disease. The program may include: 
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(1) Development of services for the prevention of chronic renal disease; 

(2) Development and expansion of services for the care and treatment of 
persons with chronic renal disease, including techniques which will 
have a lifesaving effect in the care and treatment of those persons; 

(3) Provision of financial assistance on the basis of need for diagnosis and 
treatment of persons with chronic renal disease; 

(4) Equipping dialysis and transplantation centers; and 

(5) Development of an education program for physicians, hospitals, local 
health departments and the public concerning chronic renal disease. 

(b) The Commission is authorized to adopt rules necessary to implement the 
program. (107 les 1027s) Ie 1973;c 74 tose 1238. 1963) Coole ec. 


Part 3. Glaucoma and Diabetes. 


§ 180A-221. Department authorized to establish program. 


(a) The Department may establish and administer a program for the 
detection and prevention of glaucoma and diabetes and the care and treatment 
of persons with glaucoma and diabetes. The program may include: 

(1) Education of patients, health care personnel and the public; 

(2) Development and expansion of services to persons with glaucoma and 
diabetes; and 

(3) Provision of supplies, equipment and medication for detection and 
control of glaucoma and diabetes. 

(b) The Commission is authorized to adopt rules necessary to implement the 
program. (1977, 2nd Sess., c. 1257, s. 1; 1983, c. 891, s. 2; 1997-137, 872) 


Part 4. Arthritis. 
§ 130A-222. Department to establish program. 


(a) The Department shall establish and administer a program for the 
detection and prevention of arthritis and the care and treatment of persons 
with arthritis. The purpose of the program shall be: 

(1) To improve professional education for physicians and allied health 
professionals including nurses, physical and occupational therapists 
and social workers; 

(2) To conduct programs of public education and information; 

(3) To provide detection and treatment programs and services for the 
at-risk population of this State; 

(4) To utilize the services available at the State medical schools, existing 
arthritis rehabilitation centers and existing local arthritis clinics and 
agencies; 

(5) To develop an arthritis outreach clinical system; 

(6) To develop and train personnel at clinical facilities for diagnostic 
work-up, laboratory analysis and consultations with primary physi- 
cians regarding patient management; and 

(7) To develop the epidemiologic studies to determine frequency and 
distribution of the disease. 

(b) The Commission is authorized to adopt rules necessary to implement the 
program. (1979 .c2. 996s Jeloso nC youl, co 24) 


Part 5. Adult Health. 


§ 1380A-223. Department to establish program. 


(a) The Department shall establish and administer a program for the 
prevention of diseases, disabilities and accidents that contribute significantly 
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to mortality and morbidity among adults. The program may also provide for 
the care and treatment of persons with these diseases or disabilities. 

(b) The Commission is authorized to adopt rules necessary to implement the 
preerams(1 983, :c. 8917s) 2%) 


§§ 130A-224 through 130A-226: Reserved for future codification pur- 


poses. 


ARTICLE 8. 


Sanitation. 
Part 1. General. 


§ 130A-227. Department to establish program; definitions. 


(a) For the purpose of promoting a safe and healthful environment and 
developing corrective measures required to minimize environmental health 
hazards, the Department shall establish a sanitation program. The Depart- 
ment shall employ environmental engineers, sanitarians, soil scientists and 
other scientific personnel necessary to carry out the sanitation provisions of 
this Chapter and the rules of the Commission. 

(b) The following definitions shall apply throughout this Article: 

(1) “Department” means the Department of Environment and Natural 
Resources. 

(2) “Secretary” means the Secretary of Environment and Natural Re- 
sources. (1983, c. 891, s. 2; 1997-443, s. 11A.77A.) 


Part 2. Meat Markets. 
§§ 130A-228, 130A-229: Repealed by Session Laws 1995, c. 123, s. 11. 
Part 3. Sanitation of Scallops, Shellfish and Crustacea. 


§ 180A-230. Commission to adopt rules; enforcement of 
rules. 


For the protection of the public health, the Commission shall adopt rules 
establishing sanitation requirements for the harvesting, processing and han- 
dling of scallops, shellfish and crustacea of in-State origin. The rules of the 
Commission may also regulate scallops, shellfish and crustacea shipped into 
North Carolina. The Department is authorized to enforce the rules and may 
issue and revoke permits according to the rules. (1965, c. 783, s. 1; 1967, c. 
Pare Pov o6c, 476, Ss. 28198385. 691 ,"s. 2) 


§ 130A-231. Agreements between the Division of Environ- 
mental Health and the Division of Marine 

Fisheries. 
Nothing in this Part is intended to limit the authority of the Division of 


Marine Fisheries of the Department of Environment and Natural Resources to 
regulate aspects of the harvesting, processing and handling of scallops, 
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shellfish and crustacea relating to conservation of the fisheries resources of the 
State. The Division of Environmental Health and the Division of Marine 
Fisheries are authorized to enter into agreements respecting the duties and 
responsibilities of each agency as to the harvesting, processing and handling of 
scallops, shellfish and crustacea. (1965, c. 783, s. 1; 1967, c. 1005, s. 1; 1973, c. 
476, &. 128ac. 1262,.598631977,.c. 771em491983) 4391. .s.42:019S9 Aaa 2 ee 
142; 1997-4438, s. 11A.78.) 


§ 1380A-232: Reserved for future codification purposes. 


Part 3A. Monitor Water Quality of Coastal Fishing and 
Recreation Waters. 


§ 1380A-233. Definitions. 


The following definitions apply to this Part: 
(1) Coastal fishing waters. — Defined in G.S. 113-129(4). 
(2) Inland fishing waters. — Defined in G.S. 113-129(9). 
(3) Coastal recreation waters. — Defined in 33 U.S.C. § 1862. (1997-443, 
s. 15.17(a); 1998-217, s. 13; 2003-149, s- 1.) 


Editor’s Note. — Session Laws 2003-149, s. 
1, effective June 4, 2003, inserted “and Recre- 
ation” in the Part 3A heading. 


§ 130A-233.1. Monitoring program for State coastal fish- 
ing and recreation waters; development and 
implementation of program. 


(a) For the protection of the public health of swimmers and others who use 
the State’s coastal fishing waters for recreational activities, the Department 
shall develop and implement a program to monitor the State’s coastal fishing 
waters for contaminants. The monitoring program shall cover all coastal 
fishing waters up to the point where those waters are classified as inland 
fishing waters. 

(b) The Commission shall adopt rules to provide for a water quality 
monitoring program for the coastal recreation waters of the State and to allow 
the Department to implement the federal Beaches Environmental Assessment 
and Coastal Health Act of 2000 (Pub. L. No. 106-284; 114 Stat. 870, 875; 33 
U.S.C. §§ 1313, 1362). The rules shall address, but are not limited to, 
definitions, surveys, sampling, action standards, and posting of information on 
the water quality of coastal recreation waters. (1997-443, s. 15.17(a); 2003-149, 
saele) 


§ 130A-233.2. Removal or destruction of warning signs. 


No person shall remove, destroy, damage, deface, mutilate, or otherwise 
interfere with any sign posted by the Department pursuant to G.S. 1380A- 
233.1. No person, without just cause or excuse, shall have in his possession any 
sign posted by the Department pursuant to G.S. 130A-233.1. Any person who 
violates this section is guilty of a Class 2 misdemeanor. (2003-149, s. 1.) 


Editor’s Note. — Session Laws 2003-149, s. and applicable to offenses committed on or after 
2, made this section effective December 1, 2003, that date. 
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§ 1380A-234: Reserved for future codification purposes. 


Part 4. Institutions and Schools. 


§ 130A-235. Regulation of sanitation in institutions; set- 
back requirements applicable to certain water 
supply wells. 


(a) For protection of the public health, the Commission shall adopt rules to 
establish sanitation requirements for all institutions and facilities at which 
individuals are provided room or board and for which a license to operate is 
required to be obtained or a certificate for payment is obtained from the 
Department. The rules shall also apply to facilities that provide room and 
board to individuals but are exempt from licensure under G.S. 131D-10.4(1). 
No other State agency may adopt rules to establish sanitation requirements for 
these institutions and facilities. The Department shall issue a license to 
operate or a certificate for payment to such an institution or facility only upon 
compliance with all applicable sanitation rules of the Commission, and the 
Department may suspend or revoke a license or a certificate for payment for 
violation of these rules. In adopting rules pursuant to this section, the 
Commission shall define categories of standards to which such institutions and 
facilities shall be subject and shall establish criteria for the placement of any 
such institution or facility into one of the categories. This section shall not 
apply to State institutions and facilities subject to inspection under G.S. 
130A-5(10). This section shall not apply to a single-family dwelling that is used 
for a family foster home or a therapeutic foster home, as those terms are 
defined in G.S. 131D-10.2. 

(b) Rules that establish a minimum distance from a building foundation for 
a water supply well shall provide that an institution or facility located in a 
single-family dwelling served by a water supply well that is located closer to a 
building foundation than the minimum distance specified in the rules may be 
licensed or approved if the results of water testing meet or exceed standards 
established by the Commission and there are no other potential health hazards 
associated with the well. At the time of application for licensure or approval, 
water shall be sampled and tested for pesticides, nitrates, and bacteria. 
Thereafter, water shall be sampled and tested at intervals determined by the 
Commission but not less than annually. A registered sanitarian or other health 
official who is qualified by training and experience shall collect the water 
samples as required by this subsection and may examine the well location to 
determine if there are other potential health hazards associated with the well. 
A well shall comply with all other applicable sanitation requirements estab- 
lished by the Commission. 

(c) The Department may suspend or revoke a license or approval for a 
violation of this section or rules adopted by the Commission. (1945, c. 829, s. 1; 
gos Bb ie esl 97300: 4 166s. 12841983. c. 891s, 21987, c..543; s. 1; 1989, 
e. 727, s. 148; 1997-4438, s. 11A.79; 1998-136, s. 1; 2001-109, s. 1; 2001-487, s. 
84(a).) 


OPINIONS OF ATTORNEY GENERAL 


Foster Homes. — Former G.S. 130-170 au- to Miss Lela Moore Hall, Director of Social 
thorized the Commission to adopt rules and Services, New Hanover County, 45 N.C.A.G. 
regulations governing the sanitation of family 138 (1975). 
foster homes. See opinion of Attorney General 
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§ 180A-236. Regulation of sanitation in schools. 


For the protection of the public health, the Commission shall adopt rules to 
establish sanitation requirements for public, private and religious schools. The 
rules shall address, but not be limited to, the cleanliness of floors, walls, 
ceilings, storage spaces and other areas; adequacy of lighting, ventilation, 
water supply, toilet and lavatory facilities; sewage collection, treatment and 
disposal facilities; and solid waste disposal. The Department shall inspect 
schools at least annually. The Department shall submit written inspection 
reports of public schools to the State Board of Education and written inspection 
reports of private and religious schools to the Department of Administration. 
(1907S) ca l2s9o er 2t083, c. 1C0 le. 251 998 pene 22s lds) 


§ 1380A-237. Corrective action. 


A principal or administrative head of a public, private, or religious school 
shall immediately take action to correct conditions that do not satisfy the 
sanitation rules. (1973, c. 1239)-s,,.2) 1983rc.. 8911s. 2:-1993..c ;262n6n6e 


Part 5. Migrant Housing. 


§§ 130A-238 through 130A-246: Repealed by Session Laws 1989, c. 


Ole 
Cross References. — For the Migrant and 130A-246 had been reserved for future 
Housing Act, see G.S. 95-222 et seq. codification purposes. 


Editor’s Note. — Repealed G.S. 130A-245 


Part 6. Regulation of Food and Lodging Facilities. 


§ 1380A-247. Definitions. 


The following definitions shall apply throughout this Part: 

(1) “Establishment” means (i) an establishment that prepares or serves 
drink, (ii) an establishment that prepares or serves food, (iii) an 
establishment that provides lodging, (iv) a bed and breakfast inn, or 
(v) an establishment that prepares and sells meat food products as 
defined in G.S. 106-549.15(14) or poultry products as defined in G.S. 
106-549.51(26). 

(la) “Permanent house guest” means a person who receives room or board 
for periods of a week or longer. The term includes visitors of the 
permanent house guest. 

(2) “Private club” means an organization that maintains selective mem- 
bers, is operated by the membership, does not provide food or lodging 
for pay to anyone who is not a member or a member’s guest, and is 
either incorporated as a nonprofit corporation in accordance with 
Chapter 55A of the General Statutes or is exempt from federal income 
tax under the Internal Revenue Code as defined in G.S. 105-130.2(1). 

(3) “Regular boarder” means a person who receives food for periods of a 
week or longer. 

(4) “Establishment that prepares or serves drink” means a business or 
other entity that prepares or serves beverages made from raw apples 
or potentially hazardous beverages made from other raw fruits or 
vegetables or that otherwise puts together, portions, sets out, or hands 
out drinks for human consumption. 
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(5) “Establishment that prepares or serves food” means a business or 
other entity that cooks, puts together, portions, sets out, or hands out 
food for human consumption. 

(6) “Bed and breakfast inn” means a business of not more than 12 guest 
rooms that offers bed and breakfast accommodations to at least nine 
but not more than 23 persons per night for a period of less than one 
week, and that: 

a. Does not serve food or drink to the general public for pay; 

b. Serves only the breakfast meal, and that meal is served only to 
overnight guests of the business; 

c. Includes the price of breakfast in the room rate; and 

d. Is the permanent residence of the owner or the manager of the 
business. 

(7) “Limited food services establishment” means an establishment as 
described in G.S. 180A-248(a4), with food handling operations that 
are restricted by rules adopted by the Commission pursuant to G.S. 
130A-248(a4) and that prepares or serves food only in conjunction 
with amateur athletic events. (1983, c. 891, s. 2; 1987, c. 367; 1991, c. 
Toe a 1095 8Ce 262865) Waern13,'s..127 1995, -c 123 (eel c, 507, s. 
26.8(f); 1999-247, ss. 3, 4.) 


§ 130A-248. Regulation of food and lodging establish- 
ments. 


(a) For the protection of the public health, the Commission shall adopt rules 
governing the sanitation of establishments that prepare or serve drink or food 
for pay and establishments that prepare and sell meat food products or poultry 
products. However, any establishment that prepares or serves food or drink to 
the public, regardless of pay, shall be subject to the provisions of this Article if 
the establishment that prepares or serves food or drink holds an ABC permit, 
as defined in G.S. 18B-101, meets any of the definitions in G.S. 18B-1000, and 
does not meet the definition of a private club as provided in G.S. 130A-247(2). 

(al) For the protection of the public health, the Commission shall adopt 
rules governing the sanitation of hotels, motels, tourist homes, and other 
establishments that provide lodging for pay. 

(a2) For the protection of the public health, the Commission shall adopt 
rules governing the sanitation of private homes offering bed and breakfast 
accommodations to eight or fewer persons per night, and rules governing the 
sanitation of bed and breakfast inns as defined in G.S. 130A-247. In carrying 
out this function, the Commission shall adopt requirements that are the least 
restrictive so as to protect the public health and not unreasonably interfere 
with the operation of bed and breakfast inns. 

(a3) The rules adopted by the Commission pursuant to subsections (a), (al), 
and (a2) of this section shall address, but not be limited to, the following: 

(1) Sanitation requirements for cleanliness of floors, walls, ceilings, 
storage spaces, utensils, ventilation equipment, and other areas and 
items; 

(2) Requirements for: 

a. Lighting and water supply; 
b. Wastewater collection, treatment, and disposal facilities; and 
c. Lavatory and toilet facilities, food protection, and waste disposal; 

(3) The cleaning and bactericidal treatment of eating and drinking 
utensils and other food-contact surfaces. A requirement imposed 
under this subdivision to sanitize multiuse eating and drinking 
utensils and other food-contact surfaces does not apply to utensils and 
surfaces provided in the guest room of the lodging unit for guests to 
prepare food while staying in the guest room. 
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(3a) The appropriate and reasonable use of gloves or utensils by employ- 
ees who handle unwrapped food; 
(4) The methods of food preparation, transportation, catering, storage, 
and serving; 
(5) The health of employees; 
(6) Animal and vermin control; and 
(7) The prohibition against the offering of unwrapped food samples to the 
general public unless the offering and acceptance of the samples are 
continuously supervised by an agent of the entity preparing or 
offering the samples or by an agent of the entity on whose premises 
the samples are made available. As used in this subdivision, “food 
samples” means unwrapped food prepared and made available for 
sampling by and without charge to the general public for the purpose 
of promoting the food made available for sampling. This subdivision 
does not apply to unwrapped food prepared and offered in buffet, 
cafeteria, or other style in exchange for payment by the general public 
or by the person or entity arranging for the preparation and offering 
of such unwrapped food. This subdivision shall not apply to open air 
produce markets nor to farmer market facilities operated on land 
owned or leased by the State of North Carolina or any local govern- 
ment. 
The rules shall contain a system for grading establishments, such as Grade A, 
Grade B, and Grade C. The rules shall be written in a manner that promotes 
consistency in both the interpretation and application of the grading system. 

(a4) For the protection of the public health, the Commission shall adopt 
rules governing the sanitation of limited food service establishments. In 
adopting the rules, the Commission shall not limit the number of days that 
limited food service establishments may operate. Limited food service estab- 
lishment permits shall be issued only to political subdivisions of the State, 
establishments operated by volunteers that prepare or serve food in conjunc- 
tion with amateur athletic events, or for establishments operated by organi- 
zations that are exempt from federal income tax under section 501(c)(3) or 
section 501(c)(4) of the Internal Revenue Code. 

(b) No establishment shall commence or continue operation without a 
permit or transitional permit issued by the Department. The permit or 
transitional permit shall be issued to the owner or operator of the establish- 
ment and shall not be transferable. If the establishment is leased, the permit 
or transitional permit shall be issued to the lessee and shall not be transfer- 
able. If the location of an establishment changes, a new permit shall be 
obtained for the establishment. A permit shall be issued only when the 
establishment satisfies all of the requirements of the rules. The Commission 
shall adopt rules establishing the requirements that must be met before a 
transitional permit may be issued, and the period for which a transitional 
permit may be issued. The Department may also impose conditions on the 
issuance of a permit or transitional permit in accordance with rules adopted by 
the Commission. A permit or transitional permit shall be immediately revoked 
in accordance with G.S. 130A-23(d) for failure of the establishment to maintain 
a minimum grade of C. A permit or transitional permit may otherwise be 
suspended or revoked in accordance with G.S. 130A-23. 

(b1) A permit shall expire one year after an establishment closes unless the 
permit is the subject of a contested case pursuant to Article 3 of Chapter 150B 
of the General Statutes. 

(c) If ownership of an establishment is transferred or the establishment is 
leased, the new owner or lessee shall apply for a new permit. The new owner 
or lessee may also apply for a transitional permit. A transitional permit may be 
issued upon the transfer of ownership or lease of an establishment to allow the 
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correction of construction and equipment problems that do not represent an 
immediate threat to the public health. Upon issuance of a new permit or a 
transitional permit for an establishment, any previously issued permit for an 
establishment in that location becomes void. 

(cl) The Commission shall adopt rules governing the sanitation of push- 
carts and mobile food units. A permitted restaurant or commissary shall serve 
as a base of operations for a pushcart or mobile food unit. 

(d) The Department shall charge each establishment subject to this section, 
except nutrition programs for the elderly administered by the Division of Aging 
of the Department of Health and Human Services, establishments that 
prepare and sell meat food products or poultry products, and public school 
cafeterias, an annual fee of fifty dollars ($50.00). The Commission shall adopt 
rules to implement this subsection. Fees collected under this subsection shall 
be used for State and local food, lodging, and institution sanitation programs 
and activities. No more than thirty-three and one-third percent (33 43%) of the 
fees collected under this subsection may be used to support State health 
programs and activities. 

(d1) The Department shall charge a twenty-five dollar ($25.00) late pay- 
ment fee to any establishment subject to this section, except nutrition 
programs for the elderly administered by the Division of Aging of the 
Department of Health and Human Services, establishments that prepare and 
sell meat food products or poultry products, and public school cafeterias, that 
fails to pay the fee required by subsection (d) of this section within 45 days 
after billing by the Department. The Department may, in accordance with G.S. 
130A-23, suspend the permit of an establishment that fails to pay the required 
fee within 60 days after billing by the Department. The Department shall 
charge a reinstatement fee of one hundred fifty dollars ($150.00) to any 
establishment that requests reinstatement of its permit after the permit has 
been suspended. The Commission shall adopt rules to implement this subsec- 
tion. 

The clear proceeds of civil penalties collected pursuant to this subsection 
shall be remitted to the Civil Penalty and Forfeiture Fund in accordance with 
GCrarellaGs45 (22: 

(e) In addition to the fees under subsection (d) of this section, the Depart- 
ment may charge a fee of two hundred dollars ($200.00) for plan review of 
plans for prototype franchised or chain facilities for food establishments 
subject to this section. All of the fees collected under this subsection may be 
used to support the State food, lodging, and institution sanitation programs 
and activities under this Part. 

(f) Any local health department may charge a fee not to exceed two hundred 
dollars ($200.00) for plan review by that local health department of plans for 
food establishments subject to this section that are not subject to subsection (e) 
of this section. All of the fees collected under this subsection may be used for 
local food, lodging, and institution sanitation programs and activities. No food 
establishment that pays a fee under subsection (e) of this section is liable for 
@ice under this subsection:(1941" c9309;s. 1; 1955, c. 1030, s. 1; 1957, ¢. 1214, 
Seiwio73, ¢ 476.6. 128°1983., e.891,.s.:2; 1987,.¢c, 438, 5s, 27 1989) c: 551, ss. I, 
amooo (Ree. sess., 1990), c. 1064,.s.1:)1991,-c..226, s. 1s: G56, ss. 1, 2;:¢.° 733, 
fe 1091 (Ree. oess., 1992), c. 1039 s. 7: 1993, c 262.5 2. ¢_ 346, s, 1; c. old, 
s. 13; 1995, c. 123, s. 13(a)-(d); c. 507, s. 26.8(b), (g); 1997-367, s. 1; 1997-443, 
s. 11A.118(a); 1997-479, s. 1; 2002-126, ss. 29A.15(a), 29A.16; 2003-340, ss. 1.5, 
3; 2005-276, s. 6.37(s).) 


Editor’s Note. — Session Laws 1991, c. 689, the Department of Human Resources and,” was 
s. 179, which amended subsection (d) of this repealed by Session Laws 1991, c. 761, s. 37.2 
section by inserting “nutrition programs for the _ since it duplicated Session Laws 1991, c. 656, s. 
elderly administered by the Division of Aging of 2. 
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Session Laws 1999-77, ss. l(a) through (c), 
provides that the Division of Environmental 
Health of the Department of Environment and 
Natural Resources shall review the current 
rules adopted pursuant to Part 6 of Article 8 of 
Chapter 130A of the General Statutes that 
apply to procedures that must be followed by 
lodging establishments concerning coffee pots 
and ice buckets that are placed in guest rooms 
for use by guests of the establishment; that 
during this review the Division shall consult 
with representatives of the affected industry 
and the various agencies responsible for imple- 
menting the applicable rules, and shall recom- 
mend rules to the Commission for Health Ser- 
vices; that current rules that apply to 
equipment concerning coffee pots and ice buck- 
ets that are placed in guest rooms for use by 
guests of the establishment are suspended un- 
til revised rules under Session Laws 1999-77 
have been adopted; and that the Commission 
for Health Services shall adopt the revised 
rules as temporary rules no later than January 
31, 2000. 

Session Laws 2002-126, s. 29A.15(b), pro- 
vides: “The Legislative Research Commission 
may study the current program within the 
Department of Environment and Natural Re- 
sources regarding the regulation of food and 
lodging facilities to determine whether the an- 
nual fee paid by establishments under G.S. 
130A-248(d), as amended by subsection (a) of 
this section, is sufficient for the State and local 
food, lodging, and institution sanitation pro- 
grams and activities. The Legislative Research 
Commission shall report no later than the con- 
vening of the 2004 Regular Session of the 2003 
General Assembly. This report shall include a 
recommendation as to whether the annual fee 
paid by establishments should remain at fifty 
dollars ($50.00) or should be changed and, if so, 
to what amount it should be changed in order to 
improve the State and local food, lodging, and 
institution sanitation programs and activities. 
This report shall include any legislative propos- 
als needed to accomplish the Commission’s rec- 
ommendations.” 

Session Laws 2002-126, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations, Capitol Improvements, and Finance 
Act of 200204 
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Session Laws 2002-126, s. 31.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2002-20038 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2002-2003 fiscal year. For example, 
uncodified provisions of this act relating to the 
Medicaid program apply only to the 2002-2003 
fiscal year.” 

Session Laws 2002-126, s. 31.6, is a sever- 
ability clause. 

Session Laws 2003-340, s. 8, is a severability 
clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 6.37(w), provides: 
“The Office of State Budget and Management 
shall develop a methodology for computing the 
actual costs of collection of civil penalties by 
State departments and agencies. This method- 
ology shall apply to all State departments and 
agencies, effective July 1, 2006.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 6.37(s), effective July 1, 2005, in 
subsection (d), deleted the former second 
through fourth sentences, which read: “The 
Department shall charge an additional twenty- 
five dollar ($25.00) late payment fee to any 
establishment that fails to pay the required fee 
within 45 days after billing by the Department. 
The Department may, in accordance with G.S. 
130A-23, suspend the permit of an establish- 
ment that fails to pay the required fee within 60 
days after billing by the Department. The De- 
partment shall charge a reinstatement fee of 
one hundred fifty dollars ($150.00) to any es- 
tablishment that requests reinstatement of its 
permit after the permit has been suspended.”; 
and added subsection (d1). 


§ 130A-249. (Effective until January 1, 2007) Inspections; 
report and grade card. 


The Secretary may enter any establishment that is subject to the provisions 
of G.S. 130A-248 for the purpose of making inspections. The Secretary shall 
inspect each restaurant at least quarterly, except that the quarterly inspection 
requirement shall not apply to temporary food establishments. The person 
responsible for the management or control of an establishment shall permit 
the Secretary to inspect every part of the establishment and shall render all 
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G.S. 130A-249 set out twice. See note. 


aid and assistance necessary for the inspection. The Secretary shall leave a 
copy of the inspection form and a card or cards showing the grade of the 
establishment with the responsible person. The Secretary shall post the grade 
card in a conspicuous place as determined by the Secretary where it may be 
readily observed by the public upon entering the establishment or upon 
picking up food prepared inside but received and paid for outside the 
establishment through delivery windows or other delivery devices. If a single 
establishment has one or more outside delivery service stations and an 
internal delivery system, that establishment shall have a grade card posted 
where it may be readily visible upon entering the establishment and one 
posted where it may be readily visible in each delivery window or delivery 
device upon picking up the food outside the establishment. The grade card or 
cards shall not be removed by anyone, except by or upon the instruction of the 
mecretary 194 Ic) 309)'s; 2: 1955, ¢: 1030,s. 2; 1973). 476, s: 128; 1983, c. 891, 
Se Mieke 45507189; 1989, c. 55)! sv2; 1993)'c262,'s, 3) 


Section Set Out Twice. — The section 
above is effective until January 1, 2007. For the 
section as in effect January 1, 2007, see the 


following section, also numbered G.S. 130A- 
249. 


§ 1380A-249. (Effective January 1, 2007) Inspections; report 
and grade card. 


The Secretary may enter any establishment that is subject to the provisions 
of G.S. 1380A-248 for the purpose of making inspections. The Secretary shall 
inspect each food service establishment at a frequency established by the 
Commission. In establishing a schedule for inspections, the Commission shall 
consider the risks to the population served by the establishment and the type 
of food or drink served by the establishment. The person responsible for the 
management or control of an establishment shall permit the Secretary to 
inspect every part of the establishment and shall render all aid and assistance 
necessary for the inspection. The Secretary shall leave a copy of the inspection 
form and a card or cards showing the grade of the establishment with the 
responsible person. The Secretary shall post the grade card in a conspicuous 
place as determined by the Secretary where it may be readily observed by the 
public upon entering the establishment or upon picking up food prepared 
inside but received and paid for outside the establishment through delivery 
windows or other delivery devices. If a single establishment has one or more 
outside delivery service stations and an internal delivery system, that estab- 
lishment shall have a grade card posted where it may be readily visible upon 
entering the establishment and one posted where it may be readily visible in 
each delivery window or delivery device upon picking up the food outside the 
establishment. The grade card or cards shall not be removed by anyone, except 
by or upon the instruction of the Secretary. (1941, c. 309, s. 2; 1955, c. 1030, s. 
Peoyeac 4/6 sel 25: 1983. c, 9001 s.2:.1907,.c, 145:.c. 189; 1989. c. 551, -s. 2: 
Pes 202,.5.,0.62000-300, 544.1.) 


Section Set Out Twice. — The section 
above is effective January 1, 2007. For the 
section as in effect until January 1, 2007, see 
the preceding section, also numbered G.S. 
130A-249. 

Editor’s Note. — Session Laws 2005-386, s. 
4.2, provides: “The Commission for Health Ser- 
vices shall adopt rules to implement the provi- 


sions of Section 4.1 of this act so that the rules 
become effective on or before 1 January 2007.” 

Effect of Amendments. — Session Laws 
2005-386, s. 4.1, effective January 1, 2007, 
substituted “food service establishment at a 
frequency established by the Commission” for 
“restaurant at least quarterly, except that the 
quarterly inspection requirement shall not ap- 
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ply to temporary food establishments” at the 
end of the second sentence; and added the third 
sentence. 


§ 1380A-250. Exemptions. 


The following shall be exempt from this Part: 

(1) Establishments that provide lodging described in G.S. 130A-248(a1) 
with four or fewer lodging units. 

(2) Condominiums. 

(3) Establishments that prepare or serve food or provide lodging to 
regular boarders or permanent houseguests only. However, the rules 
governing food sanitation adopted under G.S. 130A-248 apply to 
establishments that are not regulated under G.S. 130A-235 and that 
prepare or serve food for pay to 13 or more regular boarders or 
permanent houseguests who are disabled or who are 55 years of age or 
older. Establishments to which the rules governing food sanitation are 
made applicable by this subdivision that are in operation as of 1 July 
2000 may continue to use equipment and construction in use on that 
date if no imminent hazard exists. Replacement equipment for these 
establishments shall comply with the rules governing food sanitation 
adopted under G.S. 130A-248. 

(4) Private homes that occasionally offer lodging accommodations, which 
may include the providing of food, for two weeks or less to persons 
attending special events, provided these homes are not bed and 
breakfast homes or bed and breakfast inns. 

(5) Private clubs. 

(6) Curb markets operated by the State Agricultural Extension Service. 

(7) Establishments (i) that are incorporated as nonprofit corporations in 
accordance with Chapter 55A of the General Statutes or (ii) that are 
exempt from federal income tax under the Internal Revenue Code, as 
defined in G.S. 105-228.90, or (a1) that are political committees as 
defined in G.S. 163-278.6(14) and that prepare or serve food or drink 
for pay no more frequently than once a month for a period not to 
exceed two consecutive days, including establishments permitted 
pursuant to this Part when preparing or serving food or drink at a 
location other than the permitted locations. A nutrition program for 
the elderly that is administered by the Division of Aging of the 
Department of Health and Human Services and that prepares and 
serves food or drink on the premises where the program is located in 
connection with a fundraising event is exempt from this Part if food 
and drink are prepared and served no more frequently than one day 
each month. 

(8) Establishments that put together, portion, set out, or hand out only 
beverages that do not include those made from raw apples or poten- 
tially hazardous beverages made from raw fruits or vegetables, using 
single service containers that are not reused on the premises. 

(9) Establishments where meat food products or poultry products are 
prepared and sold and which are under inspection by the North 
Carolina Department of Agriculture and Consumer Services or the 
United States Department of Agriculture. 

(10) Markets that sell uncooked cured country ham or uncooked cured 
salted pork and that engage in minimal preparation such as slicing, 
weighing, or wrapping the ham or pork, when this minimal prepara- 
tion is the only activity that would otherwise subject these markets to 
regulation under this Part. 
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(11) Establishments that only set out or hand out beverages that are 
regulated by the North Carolina Department of Agriculture and 
Consumer Services in accordance with Article 12 of Chapter 106 of the 
General Statutes. 

(12) Establishments that only set out or hand out food that is regulated by 
the North Carolina Department of Agriculture and Consumer Ser- 
vices in accordance with Article 12 of Chapter 106 of the General 
Statutes. 955 ac; 103066. 405 7s-c; 12145 6ng21983. 0.13884, ssy yd: 
Croom F985 (ReseSessialO86) 105192621989, exbbilici3:) 199 1) c: 
930s20201993, eo262ssrtxcm) hoes) 1454995,c0123; s) 14, 1997-268 
s. 86; 1999-13, s. 1; 1999-247, s. 5; 2000-82, s. 1; 2001-440, s. 4.) 


Part 7. Mass Gatherings. 


§ 130A-251. Legislative intent and purpose. 


The intent and purpose of this Part is to provide for the protection of the 
public health, safety and welfare of those persons in attendance at mass 
gatherings and of those persons who reside near or are located in proximity to 
the sites of mass gatherings or are directly affected by them. (1971, c. 712, s. 
TH0G3,,.G.. 001, 8. 2.) 


§ 130A-252. Definition of mass gathering; applicability of 
Part. 


(a) For the purposes of this Part, “mass gathering” means a congregation or 
assembly of more than 5,000 people in an open space or open air for a period 
of more than 24 hours. A mass gathering shall include all congregations and 
assemblies organized or held for any purpose, but shall not include assemblies 
in permanent buildings or permanent structures designed or intended for use 
by a large number of people. To determine whether a congregation or assembly 
extends for more than 24 hours, the period shall begin when the people 
expected to attend are first permitted on the land where the congregation or 
assembly will be held and shall end when the people in attendance are 
expected to depart. To determine whether a congregation or assembly shall 
consist of more than 5,000 people, the number reasonably expected to attend, 
as determined from the promotion, advertisement and preparation for the 
congregation or assembly and from the attendance at prior congregations or 
assemblies of the same type, shall be considered. 

(b) The provisions of this Part do not apply to a permanent stadium with an 
adjacent campground that hosts an annual event that has, within the previous 
five years, attracted crowds in excess of 70,000 people. The term “stadium” 
includes speedways and dragways. (1971, c. 712, s. 1; 1973, c. 476, s. 128; 1983, 
waa odecge2n 999-351s. 1;1999-1/7 1s. 1.) 


§ 130A-253. Permit required; information report; revoca- 
tion of permit. 


(a) No person shall organize, sponsor or hold any mass gathering unless a 
permit has been issued to the person by the Secretary under the provisions of 
this Part. A permit shall be required for each mass gathering and is not 
transferable. 

(b) A permit may be revoked by the Secretary at any time if the Secretary 
finds that the mass gathering is being or has been maintained or operated in 
violation of this Part. A permit may be revoked upon the request of the 
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permittee or upon abandonment of the operation. A permit will otherwise 
expire upon satisfactory completion of the post-gathering cleanup following the 
close of the mass gathering. 

(c) The Secretary, upon information that a congregation or assembly of 
people which may constitute a mass gathering is being organized or promoted, 
may direct the organizer or promoter to submit within five calendar days an 
information report to the Department. The report shall contain the informa- 
tion required for an application for permit under G.S. 130A-254(b) and other 
information concerning the promotion, advertisement and preparation for the 
congregation or assembly and prior congregations or assemblies, as the 
Secretary deems necessary. The Secretary shall consider all available infor- 
mation including any report received and shall determine if the proposed 
congregation or assembly is a mass gathering. If the Secretary determines that 
a proposed congregation or assembly is a mass gathering, the Secretary shall 
notify the organizer or promoter to submit an application for permit at least 30 
days prior to the commencement of the mass gathering. (1971, c. 712, s. 1; 
197 oO Cee On eeeE AO SLIGO COOLS.) 


§ 1380A-254. Application for permit. 


(a) Application for a permit for a mass gathering shall be made to the 
Secretary on a form and in a manner prescribed by the Secretary. The 
application shall be filed with the Secretary at least 30 days prior to the 
commencement of the mass gathering. A fee as prescribed by the Secretary, not 
to exceed one hundred dollars ($100.00), shall accompany the application. 

(b) The application shall contain the following information: identification of 
the applicant; identification of any other person or persons responsible for 
organizing, sponsoring or holding the mass gathering; the location of the 
proposed mass gathering; the estimated maximum number of persons reason- 
ably expected to be in attendance at any time; the date or dates and the hours 
during which the mass gathering is to be conducted; and a statement as to the 
total time period involved. 

(c) The application shall be accompanied by an outline map of the area to be 
used, to approximate scale, showing the location of all proposed and existing 
privies or toilets; lavatory and bathing facilities; all water supply sources 
including lakes, ponds, streams, wells and storage tanks; all areas of assem- 
blage; all camping areas; all food service areas; all garbage and refuse storage 
and disposal areas; all entrances and exits to public highways; and emergency 
ingress and egress roads. 

(d) The application shall be accompanied by additional plans, reports and 
information required by the Secretary as necessary to carry out the provisions 
of this Part. 

(e) Acharge shall be levied by the Secretary to cover the cost of additional 
services, including police, fire and medical services, provided by the State or 
units of local government on account of the mass gathering. The Secretary 
shall reimburse the State or the units of local government for the additional 
aes Hp receipt of payment. (1971, c. 712, s. 1; 1973, c. 476, s. 128; 1983, 
G Tete 


§ 130A-255. Provisional permit; performance bond; liabil- 
ity insurance. 


(a) Within 15 days after the receipt of the application, the Secretary shall 
review the application and inspect the proposed site for the mass gathering. If 
it is likely that the requirements of this Part and the rules of the Commission 
can be met by the applicant, a provisional permit shall be issued. 
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(b) The Secretary shall require the permittee within five days after issuance 
of the provisional permit to file with the Secretary a performance bond or other 
surety to be executed to the State in the amount of five thousand dollars 
($5,000) for up to 10,000 persons and an additional one thousand dollars 
($1,000) for each additional 5,000 persons or fraction reasonably estimated to 
attend the mass gathering. The bond shall be conditioned on full compliance 
with this Part and the rules of the Commission and shall be forfeitable upon 
noncompliance and a showing by the Secretary of injury, damage or other loss 
to the State or local governmental agencies caused by the noncompliance. 

(c) The permittee shall in addition file satisfactory evidence of public 
liability and property damage insurance in an amount determined by the 
Secretary to be reasonable, not to exceed one million dollars ($1,000,000) in 
amount, in relation to the risks and hazards involved in the proposed mass 
Pataerne clordeter 7 12768 Le1973% cc. 476, 87123871983), c:891,'s. 2) 


§ 130A-256. Issuance of permit; revocation; forfeiture of 
bond; cancellation. 


(a) If, upon inspection by the Secretary five days prior to the starting date 
of the mass gathering, or earlier upon request of the permittee, the required 
facilities are found to be in place, satisfactory arrangements are found to have 
been made for required services, the charge for additional services levied in 
accordance with G.S. 130A-254(e) has been paid and other applicable provi- 
sions of this Part and the rules of the Commission are found to have been met, 
the Secretary shall issue a permit for the mass gathering. If, upon inspection, 
the facilities, arrangements or other provisions are not satisfactory, the 
provisional permit shall be revoked and no permit shall be issued. 

(b) Upon revocation of either the provisional permit or the permit, the 
permittee shall immediately announce cancellation of the mass gathering in as 
effective a manner as is reasonably possible including, but not limited to, the 
use or whatever methods were used for advertising or promoting the mass 
gathering. 

(c) If the provisional permit or the permit is revoked prior to or during the 
mass gathering, the Secretary may order the permittee to install facilities and 
make arrangements necessary to accommodate persons who may nevertheless 
attend or be present at the mass gathering despite its cancellation and to 
restore the site to a safe and sanitary condition. In the event the permittee fails 
to comply with the order of the Secretary, the Secretary may immediately 
proceed to install facilities and make other arrangements and provisions for 
cleanup as may be minimally required in the interest of public health and 
safety, utilizing any State and local funds and resources as may be available. 

(d) If the Secretary installs facilities or makes arrangements or provisions 
for cleanup pursuant to subsection (c), the Secretary may apply to a court of 
competent jurisdiction prior to or within 60 days after the action to order 
forfeiture of the permittee’s performance bond or surety for violation of this 
Part or the rules of the Commission. The court may order that the proceeds 
shall be applied to the extent necessary to reimburse State and local govern- 
mental agencies for expenditures made pursuant to the action taken by the 
Secretary upon the permittee’s failure to comply with the order. Any excess 
proceeds shall be returned to the insurer of the bond or to the surety after 
deducting court costs. (1971, c. 712, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2.) 


§ 130A-257. Rules of the Commission. 


For the protection of the public health, safety and welfare of those attending 
mass gatherings and of other persons who may be affected by mass gatherings, 
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the Commission shall adopt rules to carry out the provisions of this Part and 
to establish requirements for the provision of facilities and services at mass 
gatherings. The rules shall include, but not be limited to, the establishment of 
requirements as follows: 

(1) General requirements relating to minimum size of activity area 
including camping and parking space, distance of activity area from 
dwellings, distance from public water supplies and watersheds and an 
adequate command post for use by personnel of health, law-enforce- 
ment and other governmental agencies; 

(2) Adequate ingress and egress roads, parking facilities and entrances 
and exits to public highways; 

(3) Plans for limiting attendance and crowd control, dust control and 
rapid emergency evacuation; 

(4) Medical care, including facilities, services and personnel; 

(5) Sanitary water supply, source and distribution; toilet facilities; sewage 
disposal; solid waste collection and disposal; food dispensing; insect 
and rodent control; and post-gathering cleanup; and 

(6) Noise level at perimeter; lighting and signs. (1971, c. 712, s. 1; 1973, ¢. 
AVINGY, (Gime Ata we IES rare Os tensile Sie ay) 


§ 130A-258. Local ordinances not abrogated. 


Nothing in this Part shall be construed to limit the authority of units of local 
government to adopt ordinances regulating, but not prohibiting, congregations 
and assemblies not covered by this Part. (1971, c. 712, s. 1; 1983, c. 891, s. 2.) 


§§ 130A-259, 130A-260: Reserved for future codification purposes. 
Part 8. Bedding. 


§ 130A-261. Definitions. 


The following definitions shall apply throughout this Part: 

(1) “Bedding” means any mattress, upholstered spring, sleeping bag, pad, 
comforter, cushion, pillow, decorative pillow, and any other padded or 
stuffed item designed to be or commonly used for reclining or sleeping. 
This definition includes dual purpose furniture such as studio couches 
and sofa beds. The term “mattress” does not include water bed liners, 
bladders or cylinders unless they contain padding or stuffing. The 
term “mattress” also does not include quilts and comforters made 
principally by hand sewing or stitching in a home or community 
workshop. 

(2) “Itinerant vendor” means a person who sells bedding from a movable 
conveyance. 

(3) “Manufacture” means the making of bedding out of new materials. 

(4) “New material” means any material or article that has not been used 
for any other purpose and by-products of industry that have not been 
in human use. 

(5) “Previously used material” means any material of which previous use 
has been made, but manufacturing processes shall not be considered 
previous use. 

(6) “Renovate” means the reworking or remaking of used bedding or the 
making of bedding from previously used materials, except for the 
A le own personal use or the use of the renovator’s immediate 

amily. 
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(7) “Sanitize” means treatment of secondhand bedding or previously used 
materials to be used in renovating for the destruction of pathogenic 
microorganisms and arthropods and the removal of dirt and filth. 

(8) fee bedding” means any bedding of which prior use has been 
made. 

(9) “Sell” or “sold” means sell, have to sell, give away in connection with a 
sale, delivery or consignment; or possess with intent to sell, deliver or 
Comeien in sale, (1937, c. 298: s. lk; 1957 pemliom sale L959NE 619; 
HOO Con 9 Sle O83) e GOs 32195 (iecr 4o6rs. Lo 1991 ve. 223.8. 
1; 1993 (Reg. Sess., 1994), c. 647, s. 5.) 


§ 130A-262. Sanitizing. 


(a) No person shall sell any renovated bedding or secondhand bedding 
unless it is sanitized in accordance with rules adopted by the Commission. 

(b) A sanitizing apparatus or process shall not be used for sanitizing 
bedding or material required to be sanitized under this Part until the 
apparatus is approved by the Department. 

(c) A person who sanitizes bedding shall attach to the bedding a yellow tag 
containing information required by the rules of the Commission. 

(d) Aperson who sanitizes material or bedding for another person shall keep 
a complete record of the kind of material and bedding which has been 
sanitized. The record shall be subject to inspection by the Department. 

(e) A person who receives used bedding for renovation or storage shall 
attach to the bedding a tag on which is legibly written the date of receipt and 
the name and address of the owner. (1937, c. 298, s. 2; 1957, c. 13857, s. 1; 1973, 
be omc 2o 41950, 6,391.5; 2°.1987, ¢. 456,.S; 2.) 


§ 130A-263. Manufacture regulated. 


All materials used in the manufacture of bedding in this State or used in 
manufactured bedding to be sold in this State shall be free of toxic materials 
and shall be made from new materials. (1937, c. 298, s. 3; 1951, c. 929, s. 2; 
Toon puss 1: 1959. Cc. 61921965, c4519,S8.02; 1971, c. 371 sss Le2; 1973, 
CEA DO ASA eS}. C99 4,5... 2.) 


§ 130A-264. Storage of used materials. 


No establishment shall store any unsanitized previously used materials in 
the same room with bedding or materials that are new or have been sanitized 
unless the new or sanitized bedding or materials are completely segregated 
from the unsanitized materials in a manner approved by the rules of the 
Oamimlicnonstelo> 1.50): 208:. 5.200195); c9,929.suw2; 1957, co l357 a5. 1; 1999,¢. 
PiOmlOG swcrnano, so2), 197 len 37 1ySs.91,.22919735c.. 476,.8.41.28;,1983,.c. 891, 
Byes) 


§ 130A-265. Tagging requirements. 


(a) A tag of durable material approved by the Commission shall be sewed 
securely to all bedding. The tag shall be at least two inches by three inches in 
size. 

(b) The following shall be plainly stamped or printed upon the tag with ink 
in English: 

(1) The name and kind of material or materials used to fill the bedding 
which are listed in the order of their predominance; 
(2) A registration number obtained from the Department; and 
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(3) In letters at least one-eighth inch high the words “made of new 
material”, if the bedding contains no previously used material; or the 
words “made of previously used materials”, if the bedding contains 
any previously used material; or the word “secondhand” on any 
bedding which has been used but not remade. 

(4) Repealed by Session Laws 1987, c. 456, s. 4, effective January 1, 1988. 

(c) Awhite tag shall be used for manufactured bedding and a yellow tag for 
renovated or sanitized bedding. 

(d) The tag must be sewed to the outside covering before the filling material 
has been inserted. No trade name, advertisement nor any other wording shall 
appear On the tac. (193 (,.c 298ncs, 2.3, 1951) c. 9294s, 2 1951 .c lo) ene 
19D 9 Nes GD. 1965, C0195. 2.19 Gc 3 (lease 2 10 C4 Orc oe 
oe tole ileiske alli iswie Oe ison ice ie), 


§ 1380A-266. Altering tags prohibited. 


No person, other than one purchasing bedding for personal use or a 
representative of the Department shall remove, deface or alter the tag required 
by thissPart, (19387,¢. 298,54. 1957 cr ljous. | 19048, c. 4/0,6 125 snloumet 
Sas. 2.) 


§ 1380A-267. Selling regulated. 


(a) No person shall sell any bedding in this State (whether manufactured 
within or without this State) which has not been manufactured, tagged, and 
labeled in the manner required by this Part and which does not otherwise 
comply with the provisions of this Part. 

(b) This Part shall not apply to bedding sold by the owner and previous user 
from the owner’s home directly to a purchaser for the purchaser’s own personal 
use unless the bedding has been exposed to an infectious or communicable 
disease. 

(c) Possession of any bedding in any store, warehouse, itinerant vendor’s 
conveyance or place of business, other than a private home, hotel or other place 
where these articles are ordinarily used, shall constitute prima facie evidence 
that the item is possessed with intent to sell. No secondhand bedding shall be 
possessed with intent to sell for a period exceeding 60 days unless it has been 
sanitized. (1957, c. 1357, s. 1; 1973, c. 476, s. 128: 1983, c. 891, s. 2; 1987,.ca456e 
Bi 2Ds) 


§ 130A-268. Registration numbers. 


(a) All persons manufacturing or sanitizing bedding in this State or manu- 
facturing bedding to be sold in this State shall apply for a registration number 
on a form prescribed by the Secretary. Upon receipt of the completed applica- 
tion and applicable fees, the Department shall issue to the applicant a 
certificate of registration showing the person’s name and address, registration 
number and other pertinent information required by the rules of the Commis- 
sion. 

(b) through (e) Repealed by Session Laws 1987, c. 456, s. 6. (1937, c. 298, s. 
Toe 9295, sh 11957, ce 135 74S. eos 9nci619e19 Fiera Mliesess 19 aac. 
AL GPS MIZE MISS 162891) S92) 1987 te 5b Se84Gu 


§ 130A-269. Payment of fees; licenses. 


(a), (b) Repealed by Session Laws 1987, c. 456, s. 7. 
(c) The Department shall administer and enforce this Part. A person who 
has done business in this State throughout the preceding calendar year shall 
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obtain a license by paying a fee to the Department in an amount determined 
by the total number of bedding units manufactured, sold, or sanitized in this 
State by the applicant during the calendar year immediately preceding, at the 
rate of five and two tenths cents (5.2¢) per bedding unit. However, if this 
amount is less than fifty dollars ($50.00), a minimum fee of fifty dollars 
($50.00) shall be paid to the Department. 

(d) A person who has not done business in this State throughout the 
preceding calendar year shall obtain a license by paying an initial fee to the 
Department in the amount of seven hundred twenty dollars ($720.00) for the 
first year in which business is done in this State, prorated in accordance with 
the quarter of the calendar year in which the person begins doing business. 
After submission of proof of business volume in accordance with subsection (h) 
of this section for the part of the preceding calendar year in which the person 
did business in this State, the Department shall determine the amount of fee 
for which the person is responsible for that time period by using a rate of five 
and two tenths cents (5.2¢) for each bedding unit. However, if this amount is 
less than fifty dollars ($50.00), then the amount of the fee for which the person 
is responsible shall be fifty dollars ($50.00). If the person’s initial payment is 
more than the amount of the fee for which the person is responsible, the 
Department shall make a refund or adjustment to the cost of the fee due for the 
next year in the amount of the difference. If the initial payment is less than the 
amount of the fee for which the person is responsible, the person shall pay the 
difference to the Department. 

(d1) Payments, refunds, and adjustments shall be made in accordance with 
rules adopted by the Commission. 

(d2) Upon payment of the fees charged pursuant to subsections (c) and (d), 
or the first installment thereof as provided by rules adopted by the Commis- 
sion, the Department shall issue a license to the person. Licenses shall be kept 
conspicuously posted in the place of business of the licensee at all times. The 
Secretary may suspend a license for a maximum of six months for two or more 
serious violations of this Part or of the rules of the Commission, within any 
12-month period. 

(e) Amaximum fee of seven hundred fifty dollars ($750.00) shall be charged 
for units of bedding manufactured in this State but not sold in this State. 

(f) For the sole purpose of computing fees for which a person is responsible, 
the following definitions shall apply: One mattress is defined as one bedding 
unit; one upholstered spring is defined as one bedding unit; one pad is defined 
as one bedding unit; one sleeping bag is defined as one bedding unit, five 
comforters, pillows or decorative pillows are defined as one bedding unit; and 
any other item is defined as one bedding unit. 

(g) An application for license must be submitted on a form prescribed by the 
Secretary. No license may be issued to a person unless the person complies 
with the rules of the Commission governing the granting of licenses. 

(h) The Commission shall adopt rules for the proper enforcement of this 
section. The rules shall include provisions governing the type and amount of 
proof which must be submitted by the applicant to the Department in order to 
establish the number of bedding units that were, during the preceding 
calendar year: 

(1) Manufactured and sold in this State; 
(2) Manufactured outside of this State and sold in this State; and 
(3) Manufactured in this State but not sold in this State. 

(i) The Commission may provide in its rules for additional proof of the 
number of bedding units sold during the preceding calendar year when it has 
reason to believe that the proof submitted by the manufacturer is incomplete, 
misleading or incorrect. (1937, c. 298, s. 5; 1949, c. 636; 1957, c. 135 Tie 1s LG; 
c. 579, s. 3; 1967, c. 771; 1971, c. 371, ss. 4-7; 1973, s. 476, s. 128; 1983, c. 891, 
p1937,.c, 406, sate) 
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§ 130A-270. Bedding Law Account. 


The Bedding Law Account is established as a nonreverting account within 
the Department. All fees collected under this Part shall be credited to the 
Account and applied to the following costs: 

(1) Salaries and expenses of inspectors and other employees who enforce 
this Part. 

(2) Expenses directly connected with the enforcement of this Part, includ- 
ing attorney’s fees, which are expressly authorized to be incurred by 
the Secretary without authority from any other source when in the 
Secretary’s opinion it is advisable to employ an attorney to prosecute 
any persons. (1937, c. 298, s. 5; 1949, c. 636; 1957, c. 1357, s. 1; 1965, 
€- 0/978. 3; 1967, c. 771; 1971; co 371, ssi\4-7) 197370. 476%6n128 e198 
en 8915s. 2; c. 913, s. 23; 19911(Reg. -Sess.; 1992), ci:1039as3120i2)) 


Editor’s Note. — Pursuant to Session Laws amend the appropriate part of Chapter 130A, a 
1983, c. 913, s. 23, which amended repealed second sentence from former subsection (a) of 
G.S. 130-177, and Session Laws 1983, c. 891,s. this section, relating to a semiannual report to 
16.1, which provided that any bill ratified by the State Auditor, was deleted from this sec- 
the 1983 General Assembly amending part of tion. 
repealed Chapter 130 would be construed to 


§ 130A-271. Enforcement by the Department. 


(a) The Department shall enforce the provisions of this Part and the rules 
adopted by the Commission. 

(b) The Secretary may prohibit sale and place an “off sale” tag on any 
bedding which is not made, sanitized, or tagged as required by this Part and 
the rules of the Commission. The bedding shall not be sold or otherwise 
removed until the violation is remedied and the Secretary has reinspected it 
and removed the “off sale” tag. 

(c) A person supplying material to a bedding manufacturer shall furnish an 
itemized invoice of all furnished material. Each material entering into 
willowed or other mixtures shall be shown on the invoice. The bedding 
manufacturer shall keep the invoice on file for one year subject to inspection by 
the Department. 

(d) When the Secretary has reason to believe that bedding is not tagged or 
filled as required by this Part, the Secretary shall have authority to open a 
seam of the bedding to examine the filling, and, if unable after this examina- 
tion to determine if the filling is of the kind stated on the tag, shall have the 
authority to examine purchase or other records necessary to determine 
definitely the kind of material used in the bedding. The Secretary shall have 
authority to seize and hold for evidence any records and any bedding or 
bedding material which in the Secretary’s opinion is made, possessed or offered 
for sale in violation of this Part or the rules of the Commission. The Secretary 
shall have authority to take a sample of any bedding or bedding material for 
the purpose of examination or for evidence. (1937, c. 2988806; 1957 Cleats 
I; 1971, c. 371, s. 8; 1973, c. 476, s. 128; 1983, c. 891, s. 2; 1987, c. 456, s. 8.) 


§ 130A-272. Exemptions for blind persons and State insti- 
tutions. 


(a) In cases where bedding is manufactured, sanitized or renovated in a 
plant or place of business which has qualified as a nonprofit agency for the 
blind or severely handicapped under P.L. 92-28, as amended, the responsible 
person shall satisfy the provisions of this Part and the rules of the Commission. 
However, the responsible persons at these plants or places of business shall not 
be required to pay fees in accordance with G.S. 130A-269. 
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(b) State institutions engaged in the manufacture, renovation or sanitizing 
of bedding for their own use or that of another State institution are exempted 
frommalliprovisions ofthis Part! (1937,'¢) 298; s. 11; 1957,"c. 1357, 1s. 1) 197 1x. 
avis 941983; er 691,-8..2;71987), c.456, s. 9.) 


§ 130A-273. Rules. 


The Commission shall adopt rules required by this Part in order to protect 
the public health. (1983, c. 891, s. 2.) 


Part 9. Milk Sanitation. 


§ 1380A-274. Definitions. 


The following definitions shall apply throughout this Part: 

(1) “Grade ‘A’ milk” means fluid milk and milk products which have been 
produced, transported, handled, processed and distributed in accor- 
dance with the provisions of the rules adopted by the Commission. 

(2) “Milk” means the lacteal secretion practically free from colostrum 
obtained by the milking of one or more cows, goats, or other lactating 
animals. (1983, c. 891, s. 2; 2004-195, s. 6.1.) 


Effect of Amendments. — Session Laws “milking” and substituted “cows, goats, or other 
2004-195, s. 6.1, effective August 17, 2004, in lactating animals” for “cows or goats.” 
subdivision (2), deleted “complete” preceding 


§ 130A-275. Commission to adopt rules. 


Notwithstanding the provisions of G.S. 106-267 et seq., the Commission is 
authorized and directed to adopt rules relating to the sanitary production, 
transportation, processing and distribution of Grade “A” milk. The rules, in 
order to protect and promote the public health, shall provide definitions and 
requirements for: (i) the sanitary production and handling of milk on Grade “A” 
dairy farms; (ii) the sanitary transportation of Grade “A” raw milk for 
processing; (iii) the sanitary processing of Grade “A” milk; (iv) the sanitary 
handling and distribution of Grade “A” milk; (v) the requirements for the 
issuance, suspension and revocation of permits; and (vi) the establishment of 
quality standards for Grade “A” milk. The rules shall be no less stringent than 
the 1978 Pasteurized Milk Ordinance recommended by the U.S. Public Health 
Service/Food and Drug Administration as amended effective January 1, 1982. 
The Commission may adopt by reference the U.S. Public Health Service/Food 
and Drug Administration 1978 Pasteurized Milk Ordinance and any amend- 
ment thereto. (1983, c. 891, s. 2; 1985, c. 462, s. 15.) 


§ 1380A-276. Permits required. 


No person shall produce, transport, process, or distribute Grade “A” milk 
without first having obtained a valid permit from the Department. (1983, c. 
891, s. 2.) 


§ 180A-277. Duties of the Department. 


The Department shall enforce the rules of the Commission governing Grade 
“A” milk by making sanitary inspections of Grade “A” dairy farms, Grade “A” 
processing plants, Grade “A” milk haulers and Grade “A” distributors; by 
determining the quality of Grade “A” milk; and by evaluating methods of 
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handling Grade “A” milk to insure compliance with the provisions of the rules 
of the Commission. The Department shall issue permits for the operation of 
Grade “A” dairy farms, processing plants and haulers in accordance with the 
provisions of the rules of the Commission and shall suspend or revoke permits 
for violations in accordance with the rules. (1983, c. 891, s. 2; 1995, c. 123, s. 3.) 


§ 130A-278. Certain authorities of Department of Agricul- 
ture and Consumer Services not replaced. 


This Part shall not repeal or limit the Department of Agriculture and 
Consumer Services’ authority to carry out labeling requirements, required 
butterfat testing, aflatoxin testing, pesticide testing, other testing performed 
by the Department of Agriculture and Consumer Services any other function of 
the Department of Agriculture and Consumer Services concerning Grade “A” 
milk which is not inconsistent with this Article. (1983, c. 891, s. 2; 1997-261, s. 
87.) 


§ 130A-279. Sale or dispensing of milk. 


Only milk that is Grade “A” pasteurized milk may be sold or dispensed 
directly to consumers for human consumption. Raw milk and raw milk 
products shall be sold or dispensed only to a permitted milk hauler or to a 
processing facility at which the processing of milk is permitted, graded, or 
regulated by a local, State, or federal agency. The Commission may adopt rules 
to provide exceptions for dispensing raw milk and raw milk products for 
nonhuman consumption. “Sale” or “sold” shall mean any transaction that 
involves the transfer or dispensing of milk and milk products or the right to 
acquire milk and milk products through barter or contractual arrangement or 
in exchange for any other form of compensation including, but not limited to, 
the sale of shares or interest in a cow, goat, or other lactating animal or herd. 
(1983, c. 891, s. 2; 2004-195, s. 6:2.) 


Effect of Amendments. — Session Laws _ inserted “or dispensing” in the section heading; 
2004-195, s. 6.2, effective August 17, 2004, and rewrote the section. 


Part 10. Public Swimming Pools. 


§ 1380A-280. Scope. 


This Article provides for the regulation of public swimming pools in the State 
as they may affect the public health and safety. As used in this Article, the term 
“public swimming pool” means any structure, chamber, or tank containing an 
artificial body of water used by the public for swimming, diving, wading, 
recreation, or therapy, together with buildings, appurtenances, and equipment 
used in connection with the body of water, regardless of whether a fee is 
charged for its use. The term includes municipal, school, hotel, motel, apart- 
ment, boarding house, athletic club, or other membership facility pools and 
spas. This Article does not apply to a private pool serving a single family 
dwelling and used only by the residents of the dwelling and their cuests. This 
Article also does not apply to therapeutic pools used in physical therapy 
programs operated by medical facilities licensed by the Department or oper- 
ated by a licensed physical therapist, nor to therapeutic chambers drained, 
Tee and refilled after each individual use. (1989, c. 577, s. 1; 1997-443, s. 
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§ 130A-281. Operation permit required. 


No public swimming pool may be opened for use unless the owner or operator 
has obtained an operation permit issued by the Department pursuant to rules 
adopted under G.S. 1380A-282. (1989, c. 577, s. 1.) 


§ 130A-282. Commission to adopt rules; exception. 


(a) Rules Required. — For protection of the public health and safety, the 
Commission shall adopt and the Department shall enforce rules concerning 
the construction and operation of public swimming pools. The Commission 
shall classify public swimming pools on the basis of size, usage, type, or any 
other appropriate factor and shall adopt requirements for each classification. 
The rules shall include requirements for: 

(1) Submission and review of plans prior to construction. 

(2) Application, review, expiration, renewal, and revocation or suspension 
of an operating permit. 

(3) Inspection. 

(4) Design and construction including materials, depth and other dimen- 
sions, and standards for the abatement of suction hazards. 

(5) Operation and safety including water source, water quality and 
testing, fencing, water treatment, chemical storage, toilet and bath 
facilities, measures to ensure the personal cleanliness of bathers, 
safety equipment and other safety measures, and sewage and other 
wastewater disposal. 

(b) Exception. — Public swimming pools constructed or remodeled prior to 
May 1, 1993, that do not meet specific design and construction requirements of 
the rules for public swimming pools adopted by the Commission shall not be 
required to comply with design and construction requirements other than 
requirements related to the abatement of suction hazards. Public swimming 
pools constructed or remodeled prior to May 1, 1993, shall comply with all 
other rules for public swimming pools adopted by the Commission. 

(c) No single drain, single suction outlet public swimming pools less than 18 
inches deep shall be allowed to operate. (1989, c. 577, s. 1; 1993, c. 215, s. le 
1993 (Reg. Sess., 1994), c. 732, s. 1.) 


Part 11. Tattooing. 


§ 1380A-283. Tattooing regulated. 


(a) Definition. — As used in this Part, the term “tattooing” means the 
inserting of permanent markings or coloration, or the producing of scars, upon 
or under human skin through puncturing by use of a needle or any other 
method. 

(b) Prohibited Practice. — No person shall engage in tattooing without first 
obtaining a tattooing permit from the Department. Licensed physicians, as 
well as physician assistants and nurse practitioners working under the 
supervision of a licensed physician, who perform tattooing within the normal 
course of their professional practice are exempt from the requirements of this 
Part. 

(c) Application. — To obtain a tattooing permit, a person must apply to the 
Department. Upon receipt of the application, the Department, acting through 
the local health department, shall inspect the premises, instruments, utensils, 
equipment, and procedures of the applicant to determine whether the appli- 
cant meets the requirements for a tattooing permit set by the Commission. If 
the applicant meets these requirements, the Department shall issue a permit 
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to the applicant. A permit is valid for one year and must be renewed annually 
by applying to the Department for a permit renewal. 

(d) Violations. — The Department may deny an application for a tattooing 
permit if an applicant does not meet the requirements set by the Commission 
for the permit. The Department may suspend, revoke, or refuse to renew a 
permit if it finds that tattooing is being performed in violation of this Part. In 
accordance with G.S. 130A-24(a), Chapter 150B of the General Statutes, the 
Administrative Procedure Act, governs appeals concerning the enforcement of 
this Part. 

(e) Limitation. — A permit issued pursuant to this Part does not authorize 
a person to remove a tattoo from the body of a human being. Compliance with 
this Part is not a bar to prosecution for a violation of G.S. 14-400. (1993 (Reg. 
Sess., 1994), c. 670, s. 1.) 


Part 12. Decontamination Standards for Methamphetamine 
Sites. 


§ 130A-284. Decontamination of property used for the 
manufacture of methamphetamine. 


For the protection of the public health, the Commission shall adopt rules 
establishing decontamination standards to ensure that certain property is 
reasonably safe for habitation. An owner, lessee, operator or other person in 
control of a residence or place of business or any structure appurtenant to a 
residence or place of business, and who has knowledge that the property has 
been used for the manufacture of methamphetamine, shall comply with these 
rules. For purposes of this section, the terms “residence” and “place of 
business” shall be defined as set forth in G.S. 130A-334. (2004-178, s. 7.) 


Editor’s Note. — Session Laws 2004-178, s. 
10, made this section effective January 1, 2005. 


8§ 1380A-285 through 130A-289: Reserved for future codification pur- 


poses. 


ARTICLE 9. 
Solid Waste Management. 


Part) 1) Definitions: 
§ 130A-290. Definitions. 


(a) Unless a different meaning is required by the context, the following 
definitions shall apply throughout this Article: 

(1) “Affiliate” has the same meaning as in 17 Code of Federal Regulations 
§ 240.12b-2 (1 April 1996 Edition). 

(la) “CERCLA/SARA’” means the Comprehensive Environmental Re- 
sponse, Compensation, and Liability Act of 1980, Pub. L. No. 96-510, 
94 Stat. 2767, 42 U.S.C. § 9601 et seq., as amended, and the 
Superfund Amendments and Reauthorization Act of 1986, Pub. L. No. 
99-499, 100 Stat. 1613, as amended. 

(1b) “Chemical or portable toilet” means a self-contained mobile toilet 
ey and holding tank and includes toilet facilities in recreational 
vehicles. 
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(1c) “Chlorofluorocarbon refrigerant” means any of the following when 
used as a liquid heat transfer agent in a mechanical refrigeration 
system: carbon tetrachloride, chlorofluorocarbons, halons, or methyl 
chloroform. 

(2) “Closure” means the cessation of operation of a solid waste manage- 
ment facility and the act of securing the facility so that it will pose no 
significant threat to human health or the environment. 

(3) “Commercial” when applied to a hazardous waste facility, means a 
hazardous waste facility that accepts hazardous waste from the 
general public or from another person for a fee. 

(4) “Construction” or “demolition” when used in connection with “waste” or 
“debris” means solid waste resulting solely from construction, remod- 
eling, repair, or demolition operations on pavement, buildings, or 
other structures, but does not include inert debris, land-clearing 
debris or yard debris. 

(4a) “Department” means the Department of Environment and Natural 
Resources. 

(5) Repealed by Session Laws 1995 (Regular Session, 1996), c. 594, s. 1. 

(6) “Disposal” means the discharge, deposit, injection, dumping, spilling, 
leaking or placing of any solid waste into or on any land or water so 
that the solid waste or any constituent part of the solid waste may 
enter the environment or be emitted into the air or discharged into 
any waters, including groundwaters. 

(7) “Garbage” means all putrescible wastes, including animal offal and 
carcasses, and recognizable industrial by-products, but excluding 
sewage and human waste. 

(8) “Hazardous waste” means a solid waste, or combination of solid 
wastes, which because of its quantity, concentration or physical, 
chemical or infectious characteristics may: 

a. Cause or significantly contribute to an increase in mortality or an 
increase in serious irreversible or incapacitating reversible ill- 
ness; or 

b. Pose a substantial present or potential hazard to human health or 
the environment when improperly treated, stored, transported, 
disposed of or otherwise managed. 

(9) “Hazardous waste facility” means a facility for the collection, storage, 
processing, treatment, recycling, recovery, or disposal of hazardous 
waste. 

(10) “Hazardous waste generation” means the act or process of producing 
hazardous waste. 

(11) “Hazardous waste disposal facility” means any facility or any portion 
of a facility for disposal of hazardous waste on or in land in accordance 
with rules adopted under this Article. 

(12) “Hazardous waste management” means the systematic control of the 
collection, source separation, storage, transportation, processing, 
treatment, recovery and disposal of hazardous wastes. 

(13) “Hazardous waste management program” means the program and 
activities within the Department pursuant to Part 2 of this Article, for 
hazardous waste management. 

(13a) “Industrial solid waste” means solid waste generated by manufac- 
turing or industrial processes that is not hazardous waste. 

(14) “Inert debris” means solid waste which consists solely of material 
that is virtually inert and that is likely to retain its physical and 
chemical structure under expected conditions of disposal. 

(15) “Land-clearing debris” means solid waste which is generated solely 
from land-clearing activities. 
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(16) “Landfill” means a disposal facility or part of a disposal facility where 
waste is placed in or on land and which is not a land treatment facility, 
a surface impoundment, an injection well, a hazardous waste long- 
term storage facility or a surface storage facility. 

(17) “Manifest” means the form used for identifying the quantity, compo- 
sition and the origin, routing and destination of hazardous waste 
during its transportation from the point of generation to the point of 
disposal, treatment or storage. 

(17a) “Medical waste” means any solid waste which is generated in the 
diagnosis, treatment, or immunization of human beings or animals, in 
research pertaining thereto, or in the production or testing of 
biologicals, but does not include any hazardous waste identified or 
listed pursuant to this Article, radioactive waste, household waste as 
defined in 40 Code of Federal Regulations § 261.4(b)(1) in effect on 1 
July 1989, or those substances excluded from the definition of “solid 
waste” in this section. 

(18) (Effective October 1, 2009) “Motor vehicle oil filter” means a filter 
that removes impurities from the oil used to lubricate an internal 
combustion engine in a motor vehicle. 

(18a) “Municipal solid waste” means any solid waste resulting from the 
operation of residential, commercial, industrial, governmental, or 
institutional establishments that would normally be collected, pro- 
cessed, and disposed of through a public or private solid waste 
management service. Municipal solid waste does not include hazard- 
ous waste, sludge, industrial waste managed in a solid waste man- 
agement facility owned and operated by the generator of the indus- 
trial waste for management of that waste, or solid waste from mining 
or agricultural operations. 

(18b) “Municipal solid waste management facility” means any publicly or 
privately owned solid waste management facility permitted by the 
Department that receives municipal solid waste for processing, treat- 
ment, or disposal. 

(19) “Natural resources” means all materials which have useful physical 
or chemical properties which exist, unused, in nature. 

(20) “Open dump” means any facility or site where solid waste is disposed 
of that is not a sanitary landfill and that is not a facility for the 
disposal of hazardous waste. 

(21) “Operator” means any person, including the owner, who is principally 
engaged in, and is in charge of, the actual operation, supervision, and 
maintenance of a solid waste management facility and includes the 
ere in charge of a shift or periods of operation during any part of 
the day. 

(21a) “Parent” has the same meaning as in 17 Code of Federal Regula- 
tions § 240.12b-2 (1 April 1996 Edition). 

(22) “Person” means an individual, corporation, company, association, 
partnership, unit of local government, State agency, federal agency or 
other legal entity. 

(23) “Processing” means any technique designed to change the physical, 
chemical, or biological character or composition of any solid waste so 
as to render it safe for transport; amenable to recovery, storage or 
recycling; safe for disposal; or reduced in volume or concentration. 

(24) “Recovered material” means a material that has known recycling 
potential, can be feasibly recycled, and has been diverted or removed 
from the solid waste stream for sale, use, or reuse. In order to qualify 


as a recovered material, a material must meet the requirements of 
G.S. 1380A-309.05(c). 
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(25) “RCRA” means the Resource Conservation and Recovery Act of 1976, 
Pub. L. 94-580, 90 Stat. 2795, 42 U.S.C. § 6901 et seq., as amended. 

(26) “Recyclable material” means those materials which are capable of 
being recycled and which would otherwise be processed or disposed of 
as solid waste. 

(27) “Recycling” means any process by which solid waste, or materials 
which would otherwise become solid waste, are collected, separated, 
or processed, and reused or returned to use in the form of raw 
materials or products. 

(28) “Refuse” means all nonputrescible waste. 

(28a) “Refuse-derived fuel” means fuel that consists of municipal solid 
waste from which recyclable and noncombustible materials are re- 
moved so that the remaining material is used for energy production. 

(29) “Resource recovery” means the process of obtaining material or 
energy resources from discarded solid waste which no longer has any 
useful life in its present form and preparing the solid waste for 
recycling. 

(30) “Reuse” means a process by which resources are reused or rendered 
usable. 

(31) “Sanitary landfill” means a facility for disposal of solid waste on land 
in a sanitary manner in accordance with the rules concerning sanitary 
landfills adopted under this Article. 

(31a) “Secretary” means the Secretary of Environment and Natural 
Resources. 

(32) “Septage” means solid waste that is a fluid mixture of untreated and 
partially treated sewage solids, liquids, and sludge of human or 
domestic origin which is removed from a wastewater system. The 
term septage includes the following: 

a. Domestic septage, which is either liquid or solid material removed 
from a septic tank, cesspool, portable toilet, Type II] marine 
sanitation device, or similar treatment works receiving only 
domestic sewage. Domestic septage does not include liquid or 
solid material removed from a septic tank, cesspool, or similar 
treatment works receiving either commercial wastewater or in- 
dustrial wastewater and does not include grease removed from a 
grease trap at a restaurant. 

b. Domestic treatment plant septage, which is solid, semisolid, or 
liquid residue generated during the treatment of domestic sewage 
in a treatment works where the designed disposal is subsurface. 
Domestic treatment plant septage includes, but is not limited to, 
scum or solids removed in primary, secondary, or advanced 
wastewater treatment processes and a material derived from 
domestic treatment plant septage. Domestic treatment plant 
septage does not include ash generated during the firing of 
domestic treatment plant septage in an incinerator or grit and 
screenings generated during preliminary treatment of domestic 
sewage in a treatment works. 

c. Grease septage, which is material pumped from grease intercep- 
tors, separators, traps, or other appurtenances used for the 
purpose of removing cooking oils, fats, grease, and food debris 
from the waste flow generated from food handling, preparation, 
and cleanup. 

d. Industrial or commercial septage, which is material pumped from 
septic tanks or other devices used in the collection, pretreatment, 
or treatment of any water-carried waste resulting from any 
process of industry, manufacture, trade, or business where the 
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design disposal of the wastewater is subsurface. Domestic 

septage mixed with any industrial or commercial septage is 

considered industrial or commercial septage. 

e. Industrial or commercial treatment plant septage, which is solid, 
semisolid, or liquid residue generated during the treatment of 
sewage that contains any waste resulting from any process of 
industry, manufacture, trade, or business in a treatment works 
where the designed disposal is subsurface. Industrial or commer- 
cial treatment plant septage includes, but is not limited to, scum 
or solids removed in primary, secondary, or advanced wastewater 
treatment processes and a material derived from domestic treat- 
ment plant septage. Industrial or commercial treatment plant 
septage does not include ash generated during the firing of 
industrial or commercial treatment plant septage in an inciner- 
ator or grit and screenings generated during preliminary treat- 
ment of domestic sewage in a treatment works. 

(33) “Septage management firm” means a person engaged in the business 
of pumping, transporting, storing, treating or disposing septage. The 
term does not include public or community wastewater systems that 
treat or dispose septage. 

(34) “Sludge” means any solid, semisolid or liquid waste generated from a 
municipal, commercial, institutional or industrial wastewater treat- 
ment plant, water supply treatment plant or air pollution control 
facility, or any other waste having similar characteristics and effects. 

(35) “Solid waste” means any hazardous or nonhazardous garbage, refuse 
or sludge from a waste treatment plant, water supply treatment plant 
or air pollution control facility, domestic sewage and sludges gener- 
ated by the treatment thereof in sanitary sewage collection, treatment 
and disposal systems, and other material that is either discarded or is 
being accumulated, stored or treated prior to being discarded, or has 
served its original intended use and is generally discarded, including 
solid, liquid, semisolid or contained gaseous material resulting from 
industrial, institutional, commercial and agricultural operations, and 
from community activities. The term does not include: 

a. Fecal waste from fowls and animals other than humans. 

b. Solid or dissolved material in: 

1. Domestic sewage and sludges generated by treatment thereof 
in sanitary sewage collection, treatment and disposal sys- 
tems which are designed to discharge effluents to the surface 
waters. 

2. Irrigation return flows. 

3. Wastewater discharges and the sludges incidental to and 
generated by treatment which are point sources subject to 
permits granted under Section 402 of the Water Pollution 
Control Act, as amended (P.L. 92-500), and permits granted 
under G.S. 143-215.1 by the Environmental Management 
Commission. However, any sludges that meet the criteria for 
hazardous waste under RCRA shall also be a solid waste for 
the purposes of this Article. 

c. Oils and other liquid hydrocarbons controlled under Article 21A of 
Chapter 143 of the General Statutes. However, any oils or other 
liquid hydrocarbons that meet the criteria for hazardous waste 
rear RCRA shall also be a solid waste for the purposes of this 

rticle. 

d. Any source, special nuclear or byproduct material as defined by the 
Atomic Energy Act of 1954, as amended (42 U.S.C. § 2011). 
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e. Mining refuse covered by the North Carolina Mining Act, G.S. 
74-46 through 74-68 and regulated by the North Carolina Mining 
Commission (as defined under G.S. 143B-290). However, any 
specific mining waste that meets the criteria for hazardous waste 
under RCRA shall also be a solid waste for the purposes of this 
Article. 

f. Recovered material. 

(36) “Solid waste disposal site” means any place at which solid wastes are 
disposed of by incineration, sanitary landfill or any other method. 

(37) “Solid waste generation” means the act or process of producing solid 
waste. 

(38) “Solid waste management” means purposeful, systematic control of 
the generation, storage, collection, transport, separation, treatment, 
processing, recycling, recovery and disposal of solid waste. 

(39) “Solid waste management facility” means land, personnel and equip- 
ment used in the management of solid waste. 

(40) “Special wastes” means solid wastes that can require special han- 
dling and management, including white goods, whole tires, used oil, 
lead-acid batteries, and medical wastes. 

(41) “Storage” means the containment of solid waste, either on a tempo- 
rary basis or for a period of years, in a manner which does not 
constitute disposal. 

(41a) “Subsidiary” has the same meaning as in 17 Code of Federal 
Regulations § 240.12b-2 (1 April 1996 Edition). 

(41b) “Tire-derived fuel” means a form of fuel derived from scrap tires. 

(42) “Treatment” means any method, technique or process, including 
neutralization, designed to change the physical, chemical or biological 
character or composition of any hazardous waste so as to neutralize 
such waste or so as to render such waste nonhazardous, safer for 
transport, amenable for recovery, amenable for storage or reduced in 
volume. “Treatment” includes any activity or processing designed to 
change the physical form or chemical composition of hazardous waste 
so as to render it nonhazardous. 

(43) “Unit of local government” means a county, city, town or incorporated 
village. 

(44) “White goods” includes refrigerators, ranges, water heaters, freezers, 
unit air conditioners, washing machines, dishwashers, clothes dryers, 
and other similar domestic and commercial large appliances. 

(44a) (Effective October 1, 2009) “Wooden pallet” means a wooden 
object consisting of a flat or horizontal deck or platform supported by 
structural components that is used as a base for assembling, stacking, 
handling, and transporting goods. 

(45) “Yard trash” means solid waste consisting solely of vegetative matter 
resulting from landscaping maintenance. 

(b) Unless a different meaning is required by the context, the following 
definitions shall apply throughout G.S. 130A-309.15 through G.S. 130A- 
309:24: 

(1) “Public used oil collection center” means: 

a. Automotive service facilities or governmentally sponsored collec- 
tion facilities, which in the course of business accept for disposal 
small quantities of used oil from households; and 

b. Facilities which store used oil in aboveground tanks, which are 
approved by the Department, and which in the course of business 
accept for disposal small quantities of used oil from households. 

(2) “Reclaiming” means the use of methods, other than those used in 
rerefining, to purify used oil primarily to remove insoluble contam1- 
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(3) 


(4) 


(5) 


(6) 
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nants, making the oil suitable for further use; the methods may 
include settling, heating, dehydration, filtration, or centrifuging. 
“Recycling” means to prepare used oil for reuse as a petroleum product 
by rerefining, reclaiming, reprocessing, or other means or to use used 
oil in a manner that substitutes for a petroleum product made from 
new oil. 

“Rerefining” means the use of refining processes on used oil to produce 
high-quality base stocks for lubricants or other petroleum products. 
Rerefining may include distillation, hydrotreating, or treatments 
employing acid, caustic, solvent, clay, or other chemicals, or other 
physical treatments other than those used in reclaiming. 

“Used oil” means any oil which has been refined from crude oil or 
synthetic oil and, as a result of use, storage, or handling, has become 
unsuitable for its original purpose due to the presence of impurities or 
loss of original properties, but which may be suitable for further use 
and is economically recyclable. 

“Used oil recycling facility” means any facility that recycles more than 
10,000 gallons of used oil annually. (1969, c. 899; 1975, c. 311, s. 2; 
1977, 2nd sess.. cy 216.1979 ¢. 464) Sol 9S 04s ae 
195, ss, 1, S. lve 89le s2° 1983 Creo sess, 1984) 6973, sea elvoomes 
138, 8. 1 198Tac o74, ss. 1, LOShe (ner oess:, 19Ssjec L020 me mines 
1058s. 1. 1989.'c, 165) 6: Ile. (42, 5257C. (O45. 1900 l Ce eee 
(7¢, 621s, 191991 (Reg, Sess’, 1992) clOlS st (- 1993) Cal 10 come 
¢. 471 ss. 1, 271995 (nes. Sess., 199G)) c. 994 95, Io. 1001 eee 


1997-330, s. 3; 1997-443, s. 11A.81; 2005-362, s. 1.) 


Cross References. — As to manufacturing 
redevelopment districts, qualified immunity for 
third-party claims, and enforcement of environ- 
mental requirements, see G.S. 66-343. As to 
provisions for regional solid waste manage- 
ment authorities, see Article 22 of Chapter 
153A, G.S. 153A-421 et seq. 

Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 1013, which amended this sec- 
tion, in s. 8 provides: “Any contract for solid 
waste collection or disposal entered into by any 
county, city, or town that would have been 
lawful if this act had been in effect at the time 
the contract was entered into is validated. The 
provisions of this act that limit a contract or 
franchise for the collection and disposal of solid 
waste to a period of not more than 30 years 
shall not be construed to invalidate any con- 
tract or franchise for a longer period up to 60 
years that was entered into by any county, city, 
or town prior to the date this act is effective.” 
The act became effective July 22, 1992. 

Session Laws 1997-374, s. 1, provides: “The 
Commission for Health Services shall adopt a 
rule regarding design criteria for municipal 
solid waste landfills that complies with 40 
C.F.R. Part 258.40 (1 July 1996 Edition) and 
that provides for alternate landfill liners that 
are at least as protective as the liner currently 
authorized under the rules of the Commission 
for Health Services.” 

Session Laws 1997-374, s. 2, provides: “This 
act constitutes a recent act of the General 


Assembly within the meaning of G.S. 150B- 
21.1. The Commission for Health Services shall 
adopt the rule required by Section 1 of this act 
as a temporary rule no later than 1 July 1998.” 
Session Laws 2000-19, s. 19, which had au- 
thorized the Commission on Health Services to 
adopt a rule that requires a person who gener- 
ates wastes at a dry-cleaning facility or whole- 
sale distribution facility, other than wastewater 
generated from dry-cleaning processes, which 
contain solvents perchloroethylene, F-1,1,3, or 
1,1,1 trichloroethane to deliver the wastes to a 
facility legally authorized to manage or recycle 
hazardous wastes containing these solvents, 
was repealed by Session Laws 2001-265, s. 3. 
Session Laws 2000-19, s. 21, directs the Sec- 
retary of Environment and Natural Resources 
to study dry-cleaning processes and equipment, 
specifically (1) to identify alternative dry-clean- 
ing processes and equipment in use or under 
development, (2) to identify historical trends in 
the use of these processes and equipment, and 
(3) to evaluate the benefits and costs of, as well 
as the feasibility of implementing and install- 
ing, these processes and equipment. If the Sec- 
retary finds that there are significant potential 
obstacles to the implementation of beneficial 
alternative dry-cleaning processes and equip- 
ment, the Secretary is to recommend to the 
General Assembly specific regulatory and 
nonregulatory policy measures to promote the 
increased use of such alternative processes and 
equipment by the State’s dry-cleaning industry. 
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The Secretary is to issue an interim report by 
November 12, 2000, and a final report by Sep- 
tember 1, 2001, to the Environmental Review 
Commission, with findings, recommendations, 
and legislative proposals. 

Session Laws 2000-19, s. 22, as amended by 
Session Laws 2001-265, s. 4, provides: “This act 
constitutes a recent act of the General Assem- 
bly within the meaning of G.S. 150B-21.1. The 
Environmental Management Commission and 
the Commission on Health Services may adopt 
temporary rules to implement the provisions of 
this act until 1 July 2002.” 
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Session Laws 2000-19, s. 20, contains a sev- 
erability clause. 

Effect of Amendments. — Session Laws 
2005-362, s. 1, effective October 1, 2009, redes- 
ignated former subdivision (a)(18) as present 
subdivision (a)(17a) and added subdivisions 
(a)(18) and (a)(44a). 

Legal Periodicals. — For comment on 
North Carolina’s 1981 Waste Management Act, 
see 5 Campbell L. Rev. 337 (1983). 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 443. 


CASE NOTES 


“Garbage” Distinguished from “Trash” 
and “Rubbish”. — Under former G.S. 130- 
166.16 as it stood before 1977 revision the 
legislature distinguished “garbage” from 
“trash” and “rubbish.” Lafayette Transp. Serv., 
Inc. v. County of Robeson, 283 N.C. 494, 196 
S.E.2d 770 (1973). 

Definitions Properly Adopted in Con- 
struing Authority Granted to Counties. — 
In construing the authority conferred upon 
counties to grant an exclusive franchise to 
collect and dispose of “garbage,” the trial court 
did not err in adopting the definitions of “gar- 
bage,” “refuse” and “solid waste” contained in 
former G.S. 130-166.16 as it stood before 1977 
revision. Porter v. Suburban San. Serv., Inc., 
283 N.C. 479, 196 S.E.2d 760 (1973). 

Sanitary Landfill. — Subdivision (a)(31) 
cloaks the Department of Environment and 
Natural Resources with rulemaking authority 
with regard to issues of solid waste manage- 
ment as to how sanitary landfills are to be 
defined and managed. County of Durham v. 
North Carolina Dep’t of Envt & Natural Re- 
sources, lol) N.C. App. 395, 507 S.E.2d 310 
(1998). 


Solid Waste. — Agency committed an error 
of law in its decision that a cigarette manufac- 
turer’s byproduct from its initial processing of 
the tobacco leaf, consisting of stems, scraps and 
dust, which it stored and later used to manu- 
facture reconstituted tobacco, used in the pro- 
duction of its product, was not solid waste, 
under G.S. 130A-290(385) was an error of law. 
R.J. Reynolds Tobacco Co. v. N.C. Dep’t of Env’t 
& Natural Res., 148 N.C. App. 610, 560 S.E.2d 
163, 2002 N.C. App. LEXIS 51 (2002), cert. 
denied, 355 N.C. 493, 564 S.E.2d 44 (2002). 

Definition of solid waste in G.S. 180A-290(35) 
is broader than the federal definition of the 
same term in 42 U.S.C.S. § 6903(27). R.J. Rey- 
nolds Tobacco Co. v. N.C. Dep't of Env't & 
Natural Res., 148 N.C. App. 610, 560 S.E.2d 
163, 2002 N.C. App. LEXIS 51 (2002), cert. 
denied, 355 N.C. 493, 564 S.E.2d 44 (2002). 

Cited in C.D. Spangler Constr. Co. v. Indus- 
trial Crankshaft & Eng’g Co., 326 N.C. 133, 388 
SHadktoD. SC LooO ean sre dil.) DuPont de 
Nemours & Co., 109 N.C. App. 435, 428 S.E.2d 
195 (1993); Air-A-Plane Corp. v. North Carolina 
Dep't of Env’t, 118 N.C. App. 118, 454 S.E.2d 
297 (1995). 


OPINIONS OF ATTORNEY GENERAL 


Dumping Waste Within Three Miles of 
Seashore Is Prohibited. — North Carolina 
General Statutes specifically prohibit the 
dumping of waste materials such as bags of 
medical refuse, and other forms of ocean dump- 
ing or the introduction of other pollutants in 


coastal waters if the waste materials are 
dumped within three miles of the Atlantic sea- 
shore. See opinion of the Attorney General to 
Lieutenant Governor Robert B. Jordan, III, 58 
N.C.A.G. 57 (1988). 


Part 2. Solid and Hazardous Waste Management. 


§ 1380A-291. Division of Waste Management. 


(a) For the purpose of promoting and preserving an environment that is 
conducive to public health and welfare, and preventing the creation of 
nuisances and the depletion of our natural resources, the Department shall 
maintain a Division of Waste Management to promote sanitary processing, 
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treatment, disposal, and statewide management of solid waste and the 
greatest possible recycling and recovery of resources, and the Department 
shall employ and retain qualified personnel as may be necessary to effect such 
purposes. It is the purpose and intent of the State to be and remain cognizant 
not only of its responsibility to authorize and establish a statewide solid waste 
management program, but also of its responsibility to monitor and supervise, 
through the Department, the activities and operations of units of local 
geovernment implementing a permitted solid waste management facility serv- 
ing a specified geographic area in accordance with a solid waste management 
plan. 

(b) In furtherance of this purpose and intent, it is hereby determined and 
declared that it is necessary for the health and welfare of the inhabitants of the 
State that solid waste management facilities permitted hereunder and serving 
a specified geographic area shall be used by public or private owners or 
occupants of all lands, buildings, and premises within the geographic area, and 
a unit of local government may, by ordinance, require that all solid waste 
generated within the geographic area and placed in the waste stream for 
disposal, shall be delivered to the permitted solid waste management facility 
or facilities serving the geographic area. Actions taken pursuant to this Article 
shall be deemed to be acts of the sovereign power of the State of North 
Carolina, and to the extent reasonably necessary to achieve the purposes of 
this section, a unit of local government may displace competition with public 
service for solid waste management and disposal. It is further determined and 
declared that no person, firm, corporation, association or entity within the 
geographic area shall engage in any activities which would be competitive with 
this purpose or with ordinances, rules adopted pursuant to the authority 
granted herein. (1969, c. 899; 1973, c. 476, s. 128; 1975, c. 311, s. 3; 1977, 2nd 
pesss, ¢. 121691983, c. 795, ss.2,.8.13c. 89158. 2419870157451. 1989 mes72ie 
s. 144; 1989 (Reg. Sess., 1990), c. 1004, ss. 7, 8; 1995 (Reg. Sess., 1996), c. 743, 
s. 4.) 


CASE NOTES 


Cited in County of Wake v. N.C. Dep't of cert. dismissed, 357 N.C. 62, 579 S.E.2d 387 
Knvt & Natural Res., 155 N:C. App. 225,:5738 (2008); 
S.E.2d 572, 2002 N.C. App. LEXIS 1632 (2002), 


OPINIONS OF ATTORNEY GENERAL 


Governor does not have authority to opinion of Attorney General to Mr. Tom 
issue moratorium on granting of permits Karnoski, Hazardous Waste Treatment Com- 
for hazardous waste facilities in this State. See mission, 55 N.C.A.G. 73 (1986). 


§ 130A-291.1. Septage management program; permit fees. 


(a) The Department shall establish and administer a septage management 
program in accordance with the provisions of this section. 

(b) For the protection of the public health, the Commission shall adopt rules 
governing the management of septage. The rules shall include, but are not 
limited to, criteria for the sanitary management of septage, including stan- 
dards for the transportation, storage, treatment, and disposal of septage; 
operator registration and training; the issuance, suspension, and revocation of 
permits; and procedures for the payment of annual fees. 

(c) No septage management firm shall commence or continue operation that 
does not have a permit issued by the Department. The permit shall be issued 
only when the septage management firm satisfies all of the requirements of the 
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rules adopted by the Commission. A septage management firm that com- 
mences operation without first having obtained a permit shall cease to operate 
until the firm obtains a permit under this section and shall pay an initial 
annual fee equal to twice the amount of the annual fee that would otherwise be 
applicable under subsection (e) of this section. 

(d) Septage shall be treated and disposed only at a wastewater system that 
has been approved by the Department under rules adopted by the Commission 
or by the Environmental Management Commission or at a site that is 
permitted by the Department under this section. A permit shall be issued only 
if the site satisfies all of the requirements of the rules adopted by the 
Commission. 

(e) Aseptage management firm that operates one pumper truck shall pay an 
annual fee of five hundred fifty dollars ($550.00) to the Department. A septage 
management firm that operates two or more pumper trucks shall pay an 
annual fee of eight hundred dollars ($800.00) to the Department. 

(el) An individual who operates a septage treatment or disposal facility but 
who does not engage in the business of pumping, transporting, or disposing of 
septage shall pay an annual fee of two hundred dollars ($200.00). 

(e2) A properly completed application for a permit and the annual fee under 
this section are due by 1 January of each year. The Department shall mail a 
notice of the annual fees to each permitted septage management firm and each 
individual who operates a septage treatment or disposal facility prior to 1 
November of each calendar year. A late fee in the amount equal to fifty percent 
(50%) of the annual permit fee under this section shall be submitted when a 
properly completed application and annual permit fee are not submitted by 1 
January following the 1 November notice. The clear proceeds of civil penalties 
collected pursuant to this subsection shall be remitted to the Civil Penalty and 
Forfeiture Fund in accordance with G.S. 115C-457.2. 

(e3) The Septage Management Account is established as a nonreverting 
account within the Department. Fees collected under this section shall be 
placed in the Septage Management Account and shall be applied only to the 
costs of the septage management program. 

(e4) Permits for new septage management firm operators and permits for 
septage management firm operators that have not operated a septage man- 
agement firm in the 24 months immediately preceding the submittal of an 
application shall be considered probationary for 12 months. The Department 
may revoke any probationary permit of a firm or an individual that violates 
any provision of this section, G.S. 130A-291.2, G.S. 130A-291.3, or any rule 
adopted under these sections. If the Department revokes a probationary 
permit issued to a firm or individual, the Department shall not issue another 
permit to that firm or individual, and the firm or individual may not engage in 
any septage management activity for a period of 12 months. 

(e5) The Department shall provide technical and regulatory assistance to 
permit applicants and permit holders. Assistance may include, but is not 
limited to, taking soil samples on proposed and permitted septage land 
application sites and providing required training to permit applicants and 
permit holders. 

(f) All wastewater systems designed to discharge effluent to the surface 
waters may accept, treat, and dispose septage from permitted septage man- 
agement firms, unless acceptance of the septage would constitute a violation of 
the permit conditions of the wastewater system. The wastewater system may 
charge a reasonable fee for acceptance, treatment, and disposal of septage 
based on a fee schedule that takes into account septage composition and 
quantity and that is consistent with other charges for use of that system. 

(g) Production of a crop in accordance with an approved nutrient manage- 
ment plan on land that is permitted as a septage land application site is a bona 
fide farm purpose under G.S. 153A-340. 
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(h) The Department shall inspect each septage land application site at least 
twice a year and shall inspect the records associated with each septage land 
application site at least annually. The Department shall inspect each pump 
truck used for septage management at least once every two years. 

(i) The Department shall approve innovative or alternative septage treat- 
ment or storage methods that are demonstrated to protect the public health 
and the environment. (1987 (Reg. Sess., 1988), c. 1058, s. 2; 1991 (Reg. Sess., 
1992)4-¢:.°1089%5278;11993)' c. 173ys) 42 20015505 s. 1219 2005-276 4s. 6 7a 


Editor’s Note. — Session Laws 2001-505, s. 
1.3, provides: “The Commission for Health Ser- 
vices shall adopt temporary and permanent 
rules to implement Sections 1.1 and 1.2 of this 
act. The Commission for Health Services and 
the Department of Environment and Natural 
Resources shall initiate temporary rule-making 
proceedings within 30 days of the date this act 
becomes effective. Temporary rules to imple- 
ment the provisions of Sections 1.1 and 1.2 of 
this act become effective 1 January 2002.” 

Session Laws 2001-505, s. 1.4, provides: “The 
Department of Environment and Natural Re- 
sources shall mail annual notices of fees as 
required by G.S. 130A-291.1(e2), as amended 
by Section 1.1 of this act, prior to 1 November 
2001. Notices of fees shall state the amount of 
the fee due under subsections (e) and (el) of 
G.S. 180A-291.1, as amended by Section 1.1 of 
this act.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 


ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 6.37(w), provides: 
“The Office of State Budget and Management 
shall develop a methodology for computing the 
actual costs of collection of civil penalties by 
State departments and agencies. This method- 
ology shall apply to all State departments and 
agencies, effective July 1, 2006.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 6.37(t), effective July 1, 2005, 
added the last sentence in subsection (e2). 


§ 130A-291.2. Temporary domestic wastewater holding 
tanks. 


When a permanent domestic wastewater collection and treatment system is 
not available at a construction site or a temporary special event, a temporary 
wastewater holding tank of adequate capacity to prevent overflow may be used 
under a mobile or modular office to accommodate domestic wastewater from a 
commode and sink. The wastewater shall be removed often enough to prevent 
the temporary domestic wastewater holding tank from overflowing. The owner 
or lessee of a temporary construction trailer shall contract with a registered 
septage management firm or registered portable toilet sanitation firm for the 
removal of domestic waste. The wastewater shall be removed from the 
temporary domestic wastewater holding tank by a septage management firm 
holding a current permit to operate a septage firm. (2001-505, s. 1.2.) 


Editor’s Note. — Session Laws 2001-505, s. 
4, made this section effective January 1, 2002. 

Session Laws 2001-505, s. 1.3, provides: “The 
Commission for Health Services shall adopt 
temporary and permanent rules to implement 
Sections 1.1 and 1.2 of this act. The Commis- 
sion for Health Services and the Department of 


Environment and Natural Resources shall ini- 
tiate temporary rule-making proceedings 
within 30 days of the date this act becomes 
effective. Temporary rules to implement the 
provisions of Sections 1.1 and 1.2 of this act 
become effective 1 January 2002.” 


§ 130A-291.3. Septage operator training required. 


(a) Each septage management firm operator shall attend a training course 
approved pursuant to subsection (d) of this section of no less than four hours 
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of instruction per year. New septage management firm operators and those 
that have not operated a septage management firm in the 24 months preceding 
the submittal of an application shall complete the training before commencing 
operation. 

(b) Each septage land application site operator shall attend a training 
course approved pursuant to subsection (d) of this section of no less than three 
hours of instruction per year. New septage land application site operators and 
those that have not operated a septage land application site in the 24 months 
preceding the submittal of an application shall complete the training before 
commencing operation. 

(c) Upon the completion of the permit requirements under G.S. 1380A-291.1 
and the training requirements under this section, the Department shall issue 
the septage management firm a certificate to operate as a registered portable 
sanitation firm or a registered septage management firm, or both. 

(d) The Department shall establish educational committees to develop and 
approve a training curriculum to satisfy the training requirements under this 
section. A training committee shall be established to develop a training 
program for portable sanitation waste; a training committee shall be estab- 
lished to develop a training program for septic tank waste and grease septage; 
and a training committee shall be established to develop a training program 
for land application of septage. Each committee shall consist of four industry 
members, one public health member, two employees of the Department, and 
one representative of the North Carolina Cooperative Extension Service. 
(2001-505, s. 1.2.) 


Editor’s Note. — Session Laws 2001-5085, s. 
4, made this section effective January 1, 2002. 
Session Laws 2001-505, s. 1.3, provides: “The 
Commission for Health Services shall adopt 
temporary and permanent rules to implement 
Sections 1.1 and 1.2 of this act. The Commis- 


Environment and Natural Resources shall ini- 
tiate temporary rule-making proceedings 
within 30 days of the date this act becomes 
effective. Temporary rules to implement the 
provisions of Sections 1.1 and 1.2 of this act 
become effective 1 January 2002.” 


sion for Health Services and the Department of 


§ 130A-292. Conveyance of land used for commercial haz- 
ardous waste disposal facility to the State. 


(a) No land may be used for a commercial hazardous waste disposal facility 
until fee simple title to the land has been conveyed to this State. In 
consideration for the conveyance, the State shall enter into a lease agreement 
with the grantor for a term equal to the estimated life of the facility in which 
the State will be the lessor and the grantor the lessee. The lease agreement 
shall specify that for an annual rent of fifty dollars ($50.00), the lessee shall be 
allowed to use the land for the development and operation of a hazardous 
waste disposal facility. The lease agreement shall provide that the lessor or any 
person authorized by the lessor shall at all times have the right to enter 
without a search warrant or permission of the lessee upon any and all parts of 
the premises for monitoring, inspection and all other purposes necessary to 
carry out the provisions of this Article. The lessee shall remain fully liable for 
all damages, losses, personal injury or property damage which may result or 
arise out of the lessee’s operation of the facility, and for compliance with 
regulatory requirements concerning insurance, bonding for closure and post- 
closure costs, monitoring and other financial or health and safety requirements 
as required by applicable law and rules. The State, as lessor, shall be immune 
from liability except as otherwise provided by statute. The lease shall be 
transferable with the written consent of the lessor and the consent will not be 
unreasonably withheld. In the case of a transfer of the lease, the transferee 
shall be subject to all terms and conditions that the State deems necessary to 
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ensure compliance with applicable laws and rules. If the lessee or any 
successor in interest fails in any material respect to comply with any 
applicable law, rule or permit condition, or with any term or condition of the 
lease, the State may terminate the lease after giving the lessee written notice 
specifically describing the failure to comply and upon providing the lessee a 
reasonable time to comply. If the lessee does not effect compliance within the 
reasonable time allowed, the State may reenter and take possession of the 
premises. 

(b) Notwithstanding the termination of the lease by either the lessee or the 
lessor for any reason, the lessee shall remain hable for, and be obligated to 
perform, all acts necessary or required by law, rule, permit condition or the 
lease for the permanent closure of the site until the site has either been 
permanently closed or until a substituted operator has been secured and has 
assumed the obligations of the lessee. 

(c) In the event of changes in laws or rules applicable to the facility which 
make continued operation by the lessee impossible or economically infeasible, 
the lessee shall have the right to terminate the lease upon giving the State 
reasonable notice of not less than six months, in which case the lessor shall 
have the right to secure a substitute lessee and operator. 

(d) In the event of termination of the lease by the lessor as provided in 
subsection (a) of this section, or by the lessee as provided in subsection (c) of 
this section, the lessee shall be paid the fair market value of any improvements 
made to the leased premises less the costs to the lessor resulting from 
termination of the lease and securing a substitute lessee and operator. 
However, the lessor shall have no obligation to secure a substitute lessee or 
operator and may require the lessee to permanently close the facility. (1981, c. 
(OA ee oo, ooo. CeOol iS. 2° A939 1c, 16S cmi2.) 


§ 1380A-293. Local ordinances prohibiting hazardous 
waste facilities invalid; petition to preempt 
local ordinance. 


(a) Itis the intent of the General Assembly to maintain a uniform system for 
the management of hazardous waste and to place limitations upon the exercise 
by all units of local government in North Carolina of the power to regulate the 
management of hazardous waste by means of special, local, or private acts or 
resolutions, ordinances, property restrictions, zoning regulations, or other- 
wise. Notwithstanding any authority granted to counties, municipalities, or 
other local authorities to adopt local ordinances, including but not limited to 
those imposing taxes, fees, or charges or regulating health, environment, or 
land use, any local ordinance that prohibits or has the effect of prohibiting the 
establishment or operation of a hazardous waste facility that the Secretary has 
preempted pursuant to subsections (b) through (f) of this section, shall be 
invalid to the extent necessary to effectuate the purposes of this Chapter. To 
this end, all provisions of special, local, or private acts or resolutions are 
repealed that: 

(1) Prohibit the transportation, treatment, storage, or disposal of hazard- 
ous waste within any county, city, or other political subdivision. 

(2) Prohibit the siting of a hazardous waste facility within any county, 
city, or other political subdivision. 

(3) Place any restriction or condition not placed by Article 9 of Chapter 
130A of the General Statutes upon the transportation, treatment, 
storage, or disposal of hazardous waste, or upon the siting of a 
hazardous waste facility within any county, city, or other political 
subdivision. 
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(4) In any manner are in conflict or inconsistent with the provisions of 
Article 9 of Chapter 130A of the General Statutes. 

(al) No special, local, or private acts or resolutions enacted or taking effect 
hereafter may be construed to modify, amend, or repeal any portion of Article 
9 of Chapter 130A of the General Statutes unless it expressly provides for such 
by specific references to the appropriate section of this Part. Further to this 
end, all provisions of local ordinances, including those regulating land use, 
adopted by counties, municipalities, or other local authorities that prohibit or 
have the effect of prohibiting the establishment or operation of a hazardous 
waste facility are invalidated to the extent preempted by the Secretary 
pursuant to this Section. 

(b) When a hazardous waste facility would be prevented from construction 
or operation by a county, municipal, or other local ordinance, the operator of 
the proposed facility may petition the Secretary to review the matter. After 
receipt of a petition, the Secretary shall hold a hearing in accordance with the 
procedures in subsection (c) of this section and shall determine whether or to 
what extent to preempt the local ordinance to allow for the establishment and 
operation of the facility. 

(c) When a petition described in subsection (b) of this section has been filed 
with the Secretary, the Secretary shall hold a public hearing to consider the 
petition. The public hearing shall be held in the affected locality within 60 days 
after receipt of the petition by the Secretary. The Secretary shall give notice of 
the public hearing by: 

(1) Publication in a newspaper or newspapers having general circulation 
in the county or counties where the facility is or is to be located or 
operated, once a week for three consecutive weeks, the first notice 
appearing at least 30 days prior to the scheduled date of the hearing; 
and 

(2) First class mail to persons who have requested notice. The Secretary 
shall maintain a mailing list of persons who request notice in advance 
of the hearing pursuant to this section. Notice by mail shall be 
complete upon deposit of a copy of the notice in a post-paid wrapper 
addressed to the person to be notified at the address that appears on 
the mailing list maintained by the Board, in a post office or official 
depository under the exclusive care and custody of the United States 
Postal Service. 

(cl) Any interested person may appear before the Secretary at the hearing 
to offer testimony. In addition to testimony before the Secretary, any interested 
person may submit written evidence to the Secretary for the Secretary's 
consideration. At least 20 days shall be allowed for receipt of written comment 
following the hearing. 

(d) The Secretary shall determine whether or to what extent to preempt 
local ordinances so as to allow for the establishment and operation of the 
facility no later than 60 days after conclusion of the hearing. The Secretary 
shall preempt a local ordinance only if the Secretary makes all five of the 
following findings: 

(1) That there is a local ordinance that would prohibit or have the effect 
of prohibiting the establishment or operation of a hazardous waste 
facility. 

(2) That the proposed facility is needed in order to establish adequate 
capability to meet the current or projected hazardous waste manage- 
ment needs of this State or to comply with the terms of any interstate 
agreement for the management of hazardous waste to which the State 
is a party and therefore serves the interests of the citizens of the State 
as a whole. 

(3) That all legally required State and federal permits or approvals have 
been issued by the appropriate State and federal agencies or that all 
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State and federal permit requirements have been satisfied and that 
the permits or approvals have been denied or withheld only because of 
the local ordinance. 

(4) That local citizens and elected officials have had adequate opportunity 
to participate in the siting process. 

(5) That the construction and operation of the facility will not pose an 
unreasonable health or environmental risk to the surrounding locality 
and that the facility operator has taken or consented to take reason- 
able measures to avoid or manage foreseeable risks and to comply to 
the maximum feasible extent with applicable local ordinances. 

(d1) If the Secretary does not make all five findings set out above, the 
Secretary shall not preempt the challenged local ordinance. The Secretary’s 
decision shall be in writing and shall identify the evidence submitted to the 
Secretary plus any additional evidence used in arriving at the decision. 

(e) The decision of the Secretary shall be final unless a party to the action 
files a written appeal under Article 4 of Chapter 150B of the General Statutes, 
as modified by G.S. 7A-29 and this section, within 30 days of the date of the 
decision. The record on appeal shall consist of all materials and information 
submitted to or considered by the Secretary, the Secretary’s written decision, a 
complete transcript of the hearing, all written material presented to the 
Secretary regarding the location of the facility, the specific findings required by 
subsection (d) of this section, and any minority positions on the specific 
findings required by subsection (d) of this section. The scope of judicial review 
shall be that the court may affirm the decision of the Secretary, or may remand 
the matter for further proceedings, or may reverse or modify the decision if the 
substantial rights of the parties may have been prejudiced because the agency 
findings, inferences, conclusions, or decisions are: 

(1) In violation of constitutional provisions; 

(2) In excess of the statutory authority or jurisdiction of the agency; 

(3) Made upon unlawful procedure; 

(4) Affected by other error of law; 

(5) Unsupported by substantial evidence admissible under G.S. 150B- 
29(a) or G.S. 150B-30 in view of the entire record as submitted; or 

(6) Arbitrary or capricious. 

(el) If the court reverses or modifies the decision of the agency, the judge 
shall set out in writing, which writing shall become part of the record, the 
reasons for the reversal or modification. 

(f) In computing any period of time prescribed or allowed by this procedure, 
the provisions of Rule 6(a) of the Rules of Civil Procedure, G.S. 1A-1, shall 
apply. 

(g) Repealed by Session Laws 1989, c. 168, s. 13. (1981, c. 704, s. 5; 1983, s. 
S91, 5. 2; 1933 (Reg. Sess., 1984)"c 973. ss. 3-5; 198/rc. 627, 5s) 249 1907 (hee 
pess., 1988))c: 993s: 28: c. 1082, 5. 137 1989, c. 168, s. 1a. 1993) c. 50 le eu 
2001-474 S17.) 


OPINIONS OF ATTORNEY GENERAL 


A city or county cannot enact an ordi- 
nance which prohibits the establishment 
of a hazardous waste facility within its 
city or county limits. See opinion of Attorney 
General to O.W. Strickland, Head, Solid & 
Hazardous Waste Management Branch, Envi- 
ronmental Health Section, 49 N.C.A.G. 178 
(1980), rendered under former G.S. 130-166.16 
et seq. 


Governor does not have authority to 
issue moratorium on granting of permits 
for hazardous waste facilities in this State. See 
opinion of Attorney General to Mr. Tom 
Karnoski, Hazardous Waste Treatment Com- 
mission, 55 N.C.A.G. 73 (1986). 
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§ 130A-294. Solid waste management program. 


(a) The Department is authorized and directed to engage in research, 
conduct investigations and surveys, make inspections and establish a state- 
wide solid waste management program. In establishing a program, the 
Department shall have authority to: 

(1) Develop a comprehensive program for implementation of safe and 
sanitary practices for management of solid waste; 

(2) Advise, consult, cooperate and contract with other State agencies, 
units of local government, the federal government, industries and 
individuals in the formulation and carrying out of a solid waste 
management program; 

(3) Develop and adopt rules to establish standards for qualification as a 
“recycling, reduction or resource recovering facility” or as “recycling, 
reduction or resource recovering equipment” for the purpose of special 
tax classifications or treatment, and to certify as qualifying those 
applicants which meet the established standards. The standards shall 
be developed to qualify only those facilities and equipment exclusively 
used in the actual waste recycling, reduction or resource recovering 
process and shall exclude any incidental or supportive facilities and 
equipment; 

(4)a. Develop a permit system governing the establishment and operation 
of solid waste management facilities. A landfill with a disposal 
area of 1/2 acre or less for the on-site disposal of land clearing and 
inert debris is exempt from the permit requirement of this section 
and shall be governed by G.S. 130A-301.1. The Department shall 
not approve an application for a new permit, the renewal of a 
permit, or a substantial amendment to a permit for a sanitary 
landfill, excluding demolition landfills as defined in the rules of 
the Commission, except as provided in subdivisions (3) and (4) of 
subsection (b1) of this section. No permit shall be granted for a 
solid waste management facility having discharges that are point 
sources until the Department has referred the complete plans 
and specifications to the Environmental Management Commis- 
sion and has received advice in writing that the plans and 
specifications are approved in accordance with the provisions of 
G.S. 143-215.1. If the applicant is a unit of local government, and 
has not submitted a solid waste management plan that has been 
approved by the Department pursuant to G.S. 130A-309.09A(b), 
the Department may deny a permit for a sanitary landfill or a 
facility that disposes of solid waste by incineration, unless the 
Commission has not adopted rules pursuant to G.S. 130A-309.29 
for local solid waste management plans. In any case where the 
Department denies a permit for a solid waste management 
facility, it shall state in writing the reason for denial and shall 
also state its estimate of the changes in the applicant’s proposed 
activities or plans that will be required for the applicant to obtain 
a permit. 

b. The issuance of permits for sanitary landfills operated by local 
governments is exempt from the environmental impact state- 
ments required by Article 1 of Chapter 113A of the General 
Statutes, entitled the North Carolina Environmental Policy Act of 
1971. All sanitary landfill permits issued to local governments 
prior to July 1, 1984, are hereby validated notwithstanding any 
failure to provide environmental impact statements pursuant to 
the North Carolina Environmental Policy Act of 1971; 
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(4a) No permit shall be granted for any public or private sanitary landfill 
to receive solid non-radioactive waste generated outside the bound- 
aries of North Carolina to be deposited, unless such waste has 
previously been inspected by the solid waste regulatory agency of that 
nation, state or territory, characterized in detail as to its contents and 
certified by that agency to be non-injurious to health and safety. The 
Commission shall adopt rules to implement this subsection. 

(5) Repealed by Session Laws 1983, c. 795, s. 3. 

(5a) Designate a geographic area within which the collection, transporta- 
tion, storage and disposal of all solid waste generated within said area 
shall be accomplished in accordance with a solid waste management 
plan. Such designation may be made only after the Department has 
received a request from the unit or units of local government having 
jurisdiction within said geographic area that such designation be 
made and after receipt by the Department of a solid waste manage- 
ment plan which shall include: 

a. The existing and projected population for such area; 

b. The quantities of solid waste generated and estimated to be 
generated in such area; 

c. The availability of sanitary landfill sites and the environmental 
impact of continued landfill of solid waste on surface and subsur- 
face waters; 

d. The method of solid waste disposal to be utilized and the energy or 
material which shall be recovered from the waste; and 

e. Such other data that the Department may reasonably require. 

(5b) Authorize units of local government to require by ordinance, that all 
solid waste generated within the designated geographic area that is 
placed in the waste stream for disposal be collected, transported, 
stored and disposed of at a permitted solid waste management facility 
or facilities serving such area. The provisions of such ordinance shall 
not be construed to prohibit the source separation of materials from 
solid waste prior to collection of such solid waste for disposal, or 
prohibit collectors of solid waste from recycling materials or limit 
access to such materials as an incident to collection of such solid 
waste; provided such prohibitions do not authorize the construction 
and operation of a resource recovery facility unless specifically per- 
mitted pursuant to an approved solid waste management plan. If a 
private solid waste landfill shall be substantially affected by such 
ordinance then the unit of local government adopting the ordinance 
shall be required to give the operator of the affected landfill at least 
two years written notice prior to the effective date of the proposed 
ordinance. 

(5c) Except for the authority to designate a geographic area to be serviced 
by a solid waste management facility, delegate authority and respon- 
sibility to units of local government to perform all or a portion of a 
solid waste management program within the jurisdictional area of the 
unit of local government; provided that no authority over or control of 
the operations or properties of one local government shall be dele- 
gated to any other local government. 

(5d) Require that an annual report of the implementation of the solid 
waste management plan within the designated geographic area be 
filed with the Department. 

(6) The Department is authorized to charge and collect fees from opera- 
tors of hazardous waste disposal facilities. The fees shall be used to 
establish a fund sufficient for each individual facility to defray the 
anticipated costs to the State for monitoring and care of the facility 


476 


$130A-294 ART. 9. SOLID WASTE MANAGEMENT $130A-294 


after the termination of the period during which the facility operator 
is required by applicable State and federal statutes, regulations or 
rules to remain responsible for post-closure monitoring and care. In 
establishing the fees, consideration shall be given to the size of the 
facility, the nature of the hazardous waste and the projected life of the 
facility. 

(7) Establish and collect annual fees from generators and transporters of 
hazardous waste, and from storage, treatment, and disposal facilities 
regulated under this Article as provided in G.S. 130A-294.1. 

(b) The Commission shall adopt and the Department shall enforce rules to 
implement a comprehensive statewide solid waste management program. The 
rules shall be consistent with applicable State and federal law; and shall be 
designed to protect the public health, safety, and welfare; preserve the 
environment; and provide for the greatest possible conservation of cultural and 
natural resources. Rules for the establishment, location, operation, mainte- 
nance, use, discontinuance, recordation, post-closure care of solid waste 
management facilities also shall be based upon recognized public health 
practices and procedures, including applicable epidemiological research and 
studies; hydrogeological research and studies; sanitary engineering research 
and studies; and current technological development in equipment and meth- 
ods. The rules shall not apply to the management of solid waste that is 
generated by an individual or individual family or household unit on the 
individual’s property and is disposed of on the individual’s property. 

The Commission shall adopt rules for financial responsibility to ensure the 
availability of sufficient funds for closure and post-closure maintenance and 
monitoring at solid waste management facilities, and for any corrective action 
the Department may require during the active life of a facility or during the 
closure and post-closure periods. The rules may permit demonstration of 
financial responsibility through the use of a letter of credit, insurance, surety, 
trust agreement, financial test, or guarantee by corporate parents or third 
parties who can pass the financial test. The rules shall require that an owner 
or operator of a privately owned solid waste management facility demonstrate 
financial responsibility by a method or combinations of methods that will 
ensure that sufficient funds for closure, post-closure maintenance and moni- 
toring, and any corrective action that the Department may require will be 
available during the active life of the facility, at closure, and for a period of not 
less than 30 years after closure even if the owner or operator becomes insolvent 
or ceases to reside, be incorporated, do business, or maintain assets in the 
State. 

(b1)(1) For purposes of this subsection and subdivision (4) of subsection (a) 

of this section, a “substantial amendment” means either: 

a. An increase of ten percent (10%) or more in: 

1. The population of the geographic area to be served by the 
sanitary landfill; 

2. The quantity of solid waste to be disposed of in the sanitary 
landfill; or 

3. The geographic area to be served by the sanitary landfill. 

b. A change in the categories of solid waste to be disposed of in the 
sanitary landfill or any other change to the application for a 
permit or to the permit for a sanitary landfill that the Commis- 
sion or the Department determines to be substantial. 

(2) Within 10 days after receiving an application for a permit, for the 
renewal of a permit, or for a substantial amendment to a permit for a 
sanitary landfill, the Department shall notify the clerk of the board of 
commissioners of the county or counties in which the sanitary landfill 
is proposed to be located or is located and, if the sanitary landfill is 
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proposed to be located or is located within a city, the clerk of the 
governing board of the city, that the application has been filed and 
shall file a copy of the application with the clerk. Prior to the issuance 
of a permit, the renewal of a permit, or a substantial amendment to a 
permit, the board of commissioners of the county or counties in which 
the sanitary landfill is proposed to be located or is located or, if the 
sanitary landfill is proposed to be located or is located in a city, the 
governing board of the city shall conduct a public hearing when 
sufficient public interest exists. The board of commissioners of the 
county or counties in which the sanitary landfill is proposed to be 
located or is located or, if the sanitary landfill is proposed to be located 
or is located in a city, the governing board of the city shall provide 
adequate notice to the public of the public hearing and shall specify 
the procedure to be followed at the public hearing. 

(3) An applicant for a new permit, the renewal of a permit, or a 
substantial amendment to a permit for a sanitary landfill shall obtain, 
prior to applying for a permit, a franchise for the operation of the 
sanitary landfill from each local government having jurisdiction over 
any part of the land on which the sanitary landfill and its appurte- 
nances are located or to be located. A local government shall adopt a 
franchise ordinance under G.S. 153A-136 or G.S. 160A-319 prior to 
the submittal by an applicant of an application for a new permit, the 
renewal of a permit, or a substantial amendment to a permit for a 
sanitary landfill. A franchise granted for a sanitary landfill shall 
include: 

a. Astatement of the population to be served, including a description 
of the geographic area. 

b. A description of the volume and characteristics of the waste 
stream. 

c. A projection on the useful life of the landfill. 

(4) An applicant for a new permit, the renewal of a permit, or a 
substantial amendment to a permit for a sanitary landfill shall 
request each local government having jurisdiction over any part of the 
land on which the sanitary landfill and its appurtenances are located 
or to be located to issue a determination as to whether the local 
government has in effect a franchise, zoning, subdivision, or land-use 
planning ordinance applicable to the sanitary landfill and whether the 
proposed sanitary landfill, or the existing sanitary landfill as it would 
be operated under the renewed or substantially amended permit, 
would be consistent with the applicable ordinances. The request to the 
local government shall be accompanied by a copy of the permit 
application and shall be delivered to the clerk of the local government 
personally or by certified mail. In order to serve as a basis for a 
determination that an application for a new permit, the renewal of a 
permit, or a substantial amendment to a permit for a sanitary landfill 
is consistent with a zoning, subdivision, or land-use planning ordi- 
nance, an ordinance or zoning classification applicable to the real 
property designated in the permit application shall have been in effect 
not less than 90 days prior to the date the request for a determination 
of consistency is delivered to the clerk of the local government. The 
determination shall be verified or supported by affidavit signed by the 
chief administrative officer, the chief administrative officer’s designee, 
clerk, or other official designated by the local government to make the 
determination and, if the local government states that the sanitary 
landfill as it would be operated under the new, renewed, or substan- 
tially amended permit is inconsistent with a franchise, zoning, sub- 
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division, or land-use planning ordinance, shall include a copy of the 
ordinance and the specific reasons for the determination of inconsis- 
tency. A copy of the determination shall be provided to the applicant 
when the determination is submitted to the Department. The Depart- 
ment shall not act upon an application for a permit under this section 
until it has received a determination from each local government 
requested to make a determination by the applicant; provided that if 
a local government fails to submit a determination to the Department 
as provided by this subsection within 15 days after receipt of the 
request, the Department shall proceed to consider the permit appli- 
cation without regard to a franchise, local zoning, subdivision, and 
land-use planning ordinances. Unless the local government makes a 
subsequent determination of consistency with all ordinances cited in 
the determination or the sanitary landfill as it would be operated 
under the new, renewed, or substantially amended permit is deter- 
mined by a court of competent jurisdiction to be consistent with the 
cited ordinances, the Department shall attach as a condition of the 
permit a requirement that the applicant, prior to construction or 
operation of the sanitary landfill under the permit, comply with all 
lawfully adopted local ordinances cited in the determination that 
apply to the sanitary landfill. This subsection shall not be construed to 
affect the validity of any lawfully adopted franchise, local zoning, 
subdivision, or land-use planning ordinance or to affect the responsi- 
bility of any person to comply with any lawfully adopted franchise, 
local zoning, subdivision, or land-use planning ordinance. This sub- 
section shall not be construed to limit any opportunity a local 
government may have to comment on a permit application under any 
other law or rule. This subsection shall not apply to any facility with 
respect to which local ordinances are subject to review under either 
G.S. 104E-6.2 or G.S. 1380A-293. 

(5) As used in this subdivision, “coal-fired generating unit” and “investor- 
owned public utility’ have the same meaning as in G.S. 143- 
215.107D(a). Notwithstanding subdivisions (a)(4), (b1)(3), or (b1)(4) of 
this section, no franchise shall be required for a sanitary landfill used 
only to dispose of waste generated by a coal-fired generating unit that 
is owned or operated by an investor-owned utility subject to the 
requirements of G.S. 143-215.107D. 

(b2) The Department may require an applicant for a permit under this 
Article to satisfy the Department that the applicant, and any parent, subsid- 
iary, or other affiliate of the applicant or parent: 

(1) Is financially qualified to carry out the activity for which the permit is 
required. 

(2) Has substantially complied with the requirements applicable to any 
solid waste management activity in which the applicant has previ- 
ously engaged and has been in substantial compliance with federal 
and state laws, regulations, and rules for the protection of the 
environment. 

(b3) An applicant for a permit under this Article shall satisfy the Depart- 
ment that the applicant has met the requirements of subsection (b2) of this 
section before the Department is required to otherwise review the application. 
In order to continue to hold a permit under this Article, a permittee must 
remain financially qualified and must provide any information requested by 
the Department to demonstrate that the permittee continues to be financially 

ualified. 
; (c) The Commission shall adopt and the Department shall enforce rules 
concerning the management of hazardous waste. These rules shall establish a 
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complete and integrated regulatory scheme in the area of hazardous waste 
management and shall provide for: 

(1) Establishing criteria for hazardous waste, identifying the character- 
istics of hazardous waste and listing particular hazardous waste; 
(la) Establishing criteria for hazardous constituents, identifying the 
characteristics of hazardous constituents and listing particular haz- 

ardous constituents; 

(2) Record-keeping and reporting by generators and transporters of 
hazardous waste and owners and operators of hazardous waste 
facilities; 

(3) Proper labeling of hazardous waste containers; 

(4) Use of appropriate containers for hazardous waste; 

(5) Amanifest system to assure that all hazardous waste is designated for 
treatment, storage or disposal at a hazardous waste facility to which 
a permit has been issued; 

(6) Proper transportation of hazardous waste; 

(7) Treatment, storage and disposal standards of performance and tech- 
niques to be used by hazardous waste facilities; 

(8) Location, design, ownership and construction of hazardous waste 
facilities; provided, however, that no hazardous waste disposal facility 
or polychlorinated biphenyl] disposal facility shall be located within 25 
miles of any other hazardous waste disposal facility or polychlori- 
nated biphenyl! disposal facility; 

(9) Plans to minimize unanticipated damage from treatment, storage or 
disposal of hazardous waste; and a plan or plans providing for the 
establishment and/or operation of one or more hazardous waste 
facilities in the absence of adequate approved hazardous waste 
facilities established or operated by any person within the State; 

(10) Proper maintenance and operation of hazardous waste facilities, 
including requirements for ownership by any person or the State, 
financial responsibility Gncluding requirements for sufficient avail- 
ability of funds for facility closure and post-closure monitoring and 
corrective measures through the use of a letter of credit, insurance, 
surety, trust agreement, financial test, or financial test and corporate 
guarantee), training of personnel, continuity of operation and proce- 
dures for establishing and maintaining hazardous waste facilities; 

(11) Monitoring by owners or operators of hazardous waste facilities; 

(12) Inspection or copying of records required to be kept; 

(13) Obtaining and analyzing hazardous waste samples and samples of 
hazardous waste containers and labels from generators and trans- 
porters and from owners and operators of hazardous waste facilities; 

(14) A permit system governing the establishment and operation of 
hazardous waste facilities; 

(15) Additional requirements as necessary for the effective management 
of hazardous waste; 

(16) The operator of the hazardous waste disposal facility shall maintain 
adequate insurance to cover foreseeable claims arising from the 
operation of the facility. The Department shall determine what 
constitutes an adequate amount of insurance; 

(17) The bottom of a hazardous waste disposal facility shall be at least 10 
feet above the seasonal high water table and more when necessary to 
protect the public health and the environment; and 

(18) The operator of a hazardous waste disposal facility shall make 
monthly reports to the board of county commissioners of the county in 
which the facility is located on the kinds and amounts of hazardous 
wastes in the facility. 
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(d) The Commission is authorized to adopt and the Department is autho- 
rized to enforce rules where appropriate for public participation in the 
consideration, development, revision, implementation and enforcement of any 
permit rule, guideline, information or program under this Article. 

(e) Rules adopted under this section may incorporate standards and restric- 
tions which exceed and are more comprehensive than comparable federal 
regulations. 

(f) Within 10 days of receiving an application for a permit or for an 
amendment to an existing permit for a hazardous waste facility, the Depart- 
ment shall notify the clerk of the board of commissioners of the county or 
counties in which the facility is proposed to be located or is located and, if the 
facility is proposed to be located or is located within a city, the clerk of the 
governing board of the city, that the application has been filed, and shall file a 
copy of the application with the clerk. Prior to the issuance of a permit or an 
amendment of an existing permit the Secretary or his designee shall conduct 
a public hearing in the county, or in one of the counties in which the hazardous 
waste facility is proposed to be located or is located. The Secretary or his 
designee shall give notice of the hearing, and the public hearing shall be in 
accordance with applicable federal regulations adopted pursuant to RCRA and 
with Chapter 150B of the General Statutes. Where the provisions of the federal 
regulations and Chapter 150B of the General Statutes are inconsistent, the 
federal regulations shall apply. 

(g) The Commission shall develop and adopt standards for permitting of 
hazardous waste facilities. Such standards shall be developed with, and 
provide for, public participation; shall be incorporated into rules; shall be 
consistent with all applicable federal and State law, including statutes, 
regulations and rules; shall be developed and revised in light of the best 
available scientific data; and shall be based on consideration of at least the 
following factors: 

(1) Hydrological and geological factors, including flood plains, depth to 
water table, groundwater travel time, soil pH, soil cation exchange 
capacity, soil composition and permeability, cavernous bedrock, seis- 
mic activity, slope, mines, and climate; 

(2) Environmental and public health factors, including air quality, quality 
of surface and groundwater, and proximity to public water supply 
watersheds; 

(3) Natural and cultural resources, including wetlands, gamelands, en- 
dangered species habitats, proximity to parks, forests, wilderness 
areas, nature preserves, and historic sites; 

(4) Local land uses; 

(5) Transportation factors, including proximity to waste generators, route 
safety, and method of transportation; 

(6) Aesthetic factors, including the visibility, appearance, and noise level 
of the facility; 

(7) Availability and reliability of public utilities; and 

(8) Availability of emergency response personnel and equipment. 

(h) Rules adopted by the Commission shall be subject to the following 
requirements: 

(1) Repealed by Session Laws 1989, c. 168, s. 20. 

(2) Hazardous waste shall be treated prior to disposal in North Carolina. 
The Commission shall determine the extent of waste treatment 
required before hazardous waste can be disposed of in a hazardous 
waste disposal facility. 

(3) Any hazardous waste disposal facility hereafter constructed in this 
State shall meet, at the minimum, the standards of construction 
imposed by federal regulations adopted under the RCRA at the time 
the permit is issued. 
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(4) No hazardous waste disposal facility or polychlorinated biphenyl 
disposal facility shall be located within 25 miles of any other hazard- 
ous waste disposal facility or polychlorinated biphenyl disposal facil- 
ity. 

(5) Repealed by Session Laws 2001-474, s. 23, effective November 29, 
2001. 

(6) The following shall not be disposed of in a hazardous waste disposal 
facility: ignitables as defined in the RCRA, polyhalogenated biphenyls 
of 50 ppm or greater concentration, and free liquids whether or not 
containerized. 

(7) Facilities for disposal or long-term storage of hazardous waste shall 
have at a minimum the following: a leachate collection and removal 
system above an artificial impervious liner of at least 30 mils in 
thickness, a minimum of five feet of clay or clay-like liner with a 
maximum permeability of 1.0 x 10°’ centimeters per second (cm/sec) 
below said artificial liner, and a leachate detection system immedi- 
ately below the clay or clay-like liner. 

(8) Hazardous waste shall not be stored at a hazardous waste treatment 
facility for over 90 days prior to treatment or disposal. 

(9) The Commission shall consider any hazardous waste treatment pro- 
cess proposed to it, if the process lessens treatment cost or improves 
treatment over then current methods or standards required by the 
Commission. 

(10) Prevention, reduction, recycling, and detoxification of hazardous 
wastes should be encouraged and promoted. Hazardous waste dis- 
posal facilities and polychlorinated biphenyl! disposal facilities shall 
be detoxified as soon as technology which is economically feasible is 
available and sufficient money is available without additional appro- 
priation. 

(i) The Department shall develop a comprehensive hazardous waste man- 
agement plan for the State and shall revise the plan on or before 1 July of 
even-numbered years. The Department shall report to the Environmental 
Review Commission on or before 1 October of each year on the implementation 
of the comprehensive hazardous waste management plan. The report shall 
include an evaluation of how well the State and private parties are managing 
and cleaning up hazardous waste. The report shall also include recommenda- 
tions to the Governor, State agencies, and the General Assembly on ways to: 
improve waste management; reduce the amount of waste generated; maximize 
resource recovery, reuse, and conservation; and minimize the amount of 
hazardous waste which must be disposed of. 

(j) The Commission may adopt rules for financial responsibility (including 
requirements for sufficient availability of funds for facility closure and 
postclosure monitoring and corrective measures, and for potential liability for 
sudden and nonsudden accidental occurrences), which may permit the use of 
insurance, financial tests, third-party guarantees by persons who can pass the 
financial test, guarantees by corporate parents who can pass the financial test, 
irrevocable letters of credit, trusts, surety bonds, or any other financial device, 
or any combination of the foregoing, shown to provide protection equivalent to 
the financial protection that would have been provided by insurance if 
insurance were the only mechanism used. Any direct or indirect parent 
corporation or other parent entity of the operator of a commercial hazardous 
waste treatment facility shall be deemed to be a guarantor of payment by the 
operator for closure, monitoring, and corrective measures and for hability 
incurred by the operator arising from the operation of the commercial 
hazardous waste treatment facility. The Department may provide a copy of any 
filing to meet the financial responsibility requirements to the State Treasurer, 
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who shall review the filing and provide written comments on the equivalency 
of protection provided by the filing, including recommended changes. 

(k) Each person who generates hazardous waste who is required to pay a fee 
under G.S. 130A-294.1, and each operator of a hazardous waste treatment 
facility which treats waste generated on-site who is required to pay a fee under 
G.S. 130A-294.1, shall submit to the Department at the time such fees are due, 
a written description of any program to minimize or reduce the volume and 
quantity or toxicity of such waste. 

(1) Disposal of solid waste in or upon water in a manner that results in solid 
waste entering waters or lands of the State is unlawful. Nothing herein shall 
be interpreted to affect disposal of solid waste in a permitted landfill. 

(m) Demolition debris consisting of used asphalt or used asphalt mixed with 
dirt, sand, gravel, rock, concrete, or similar nonhazardous material may be 
used as fill and need not be disposed of in a permitted landfill or solid waste 
disposal facility. Such demolition debris may not be placed in the waters of the 
State or at or below the seasonal high water table. 

(n) The Department shall encourage research and development and dissem- 
inate information on state-of-the-art means of handling and disposing of 
hazardous waste. The Department may establish a waste information ex- 
change for the State. 

(0) The Department shall promote public education and public involvement 
in the decision-making process for the siting and permitting of proposed 
hazardous waste facilities. The Department shall assist localities in which 
facilities are proposed in collecting and receiving information relating to the 
suitability of the proposed site. At the request of a local government in which 
facilities are proposed, the Department shall direct the appropriate agencies of 
State government to develop such relevant data as that locality shall reason- 
ably request. 

(p) The Department shall each year recommend to the Governor a recipient 
for a “Governor’s Award of Excellence” which the Governor shall award for 
outstanding achievement by an industry or company in the area of waste 
management. 

(q) The Secretary shall, at the request of the Governor and under the 
Governor’s direction, assist with the negotiation of interstate agreements for 
the management of hazardous waste. 

(r) The Commission shall, in accordance with the procedures set forth in 
G.S. 160A-211.1 and G.S. 153A-152.1, review upon appeal specific privilege 
license tax rates that localities may apply to waste management facilities in 
their jurisdiction. 

(s) The Department is authorized to enter upon any lands and structures 
upon lands to make surveys, borings, soundings, and examinations as may be 
necessary to determine the suitability of a site for a hazardous waste facility or 
hazardous waste disposal facility. The Department shall give 30 days notice of 
the intended entry authorized by this section in the manner prescribed for 
service of process by G.S. 1A-1, Rule 4. Entry under this section shall not be 
deemed a trespass or taking; provided, however, that the Department shall 
make reimbursement for any damage to land or structures caused by these 
activities. (1969, c. 899; 1973, c. 476, s. 128; 1975, c. 311, s. 4; c. 764, s. 1; 1977, 
ent2321977, 2nd Sess.,c1216; 1979; .c. 464, s,2;¢e.694, s. 2; 1981, c. 704, 8. 6; 
1983, c. 795, ss. 3, 8.1; c. 891, s. 2; 1983 (Reg. Sess., 1984), c. 973, ss. a Solan 
1034, s. 73; 1985, c. 582; c. 738, ss. 2, 3; 1985 (Reg. Sess., 1986), c. 1027, s. 31; 
1987) c. 597; c. 761; c. 773, s. 1; c..827, ss. 1, 250; 'c) 848; 1987 (Reg. Sess., 1988), 
Oetiti s, 6. 1989. c. 168, ss: 15-22; c. 317; ¢. 727, s. 218(86); c. 742, 8, 6.1991, 
Ges ear 1995..c_ 86,5. 1ice3%g..8-03 c, o00, 6. 1;'c, 473, 88, 1,2, e,001 se. 14; 
1998 (Reg. Sess., 1994), c. 580, s. 1; c. 722, ss. 1, 2; 1995, c. 502, s. 1; c. 509, s. 
70; 1995 (Reg. Sess., 1996), c. 594, ss. 6, 7; 1997-27, s. 2; 2001-357, s. 2; 
9001-474, ss. 22, 23, 24, 25; 2002-148, s. 4; 2003-37, s. 1.) 
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Editor’s Note. — Session Laws 1989, c. 168, 
which amended this section, provided in s. 
47(c), as amended by Session Laws 1991 (Reg. 
Sess., 1992), c. 990, s. 6: “(c) All information 
received pursuant to G.S. 130A-294(k), G.S. 
143-215.1(g) and G.S. 143-215.108(c) [now G.S. 
143-215.108(g)] shall be transmitted to the 
Solid Waste Management Division of the De- 
partment for review and analysis. The Solid 
Waste Management Division shall consider this 
information in the development of the compre- 
hensive hazardous waste management plan 
required by G.S. 130A-294() and shall prepare 
a report on the feasibility of incorporating 
waste reduction requirements into existing 
solid and hazardous waste permitting pro- 
cesses. The Solid Waste Management Division 
shall report to the Environmental Review Com- 
mission as to progress in implementing this 


CASE 


Decision of the North Carolina Depart- 
ment of Environment and Natural Re- 
sources Division of Waste Management 
was not arbitrary or capricious because it 
articulated the factors that were considered 
and how those factors were weighed relative to 
each other before deciding to issue a permit 
allowing construction of a multi-state solid 
waste landfill; while county residents who chal- 
lenged the issuance of that permit argued effec- 
tively that more thorough review or different 
weighing of factors would have been reason- 
able, the court could not find that the Depart- 
ment’s process failed to indicate any course of 
reasoning and the exercise of judgment. Anson 
County Citizens Against Chem. Toxins in Un- 
derground Storage v. N.C. Dep’t of Envt & 
Natural Res., 167 N.C. App. 341, 606 S.E.2d 
350, 2004 N.C. App. LEXIS 2171 (2004). 

Since G.S. 130A-294(b2) did not contain 
specific factors that had to be considered 
before the North Carolina Department of 
Environment and Natural Resources Divi- 
sion of Waste Management could issue a 
permit, the statute granted broad discre- 
tion to the Department to determine what 
factors to consider; because a Department 
employee testified that he considered at least 
seven specific criteria, such as the Depart- 
ment’s experience with the permitee company, 
whether and how any violations were resolved, 
whether out-of-state violations would have vio- 
lated North Carolina regulations, and the na- 
ture and duration of any violations, the Depart- 
ment properly exercised its broad discretion to 
determine that the permitee company showed 
compliance with environmental regulations 
and the Department properly ruled against 
county residents who challenged the Depart- 
ment’s decision to issue a permit allowing con- 
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section annually beginning 1 January 1993.” 

Session Laws 1995, c. 502, s. 4, as amended 
by Session Laws 2001-357, s. 2, provided that 
the amendment to subdivision (a)(4)a. by s. 1 of 
that act, which added the sentence beginning 
“A landfill for the disposal of demolition debris” 
and ending “governed by G.S. 130A-301.2,” 
expired September 30, 2003. 

Session Laws 1997-27, which added subsec- 
tions (b2) and (b3), in s. 3, provides in part that 
the act applies to any application for a permit 
submitted on or after the date on which the act 
becomes law, April 17, 1997, provided that an 
applicant for the renewal or modification of a 
permit for an existing facility or for a permit for 
the expansion of an existing facility who satis- 
fies G.S. 130A-309.06(b) shall not be required to 
satisfy G.S. 130A-294(b2)(2), as enacted by Sec- 
tion 2 of the act. 


NOTES 


struction of a multi-state solid waste landfill in 
the residents’ county. Anson County Citizens 
Against Chem. Toxins in Underground Storage 
v. N.C. Dep’t of Env’t & Natural Res., 167 N.C. 
App. 341, 606 S.E.2d 350, 2004 N.C. App. 
LEXIS 2171 (2004). 

County was liable to landowner for tem- 
porary taking of easement across county’s 
landfill where regulations were promulgated 
under this section requiring that the facility be 
secured by means of gates, chains, berms, 
fences, and other security measures to prevent 
unauthorized entry. Tolbert v. County of Cald- 
well, 121 N.C. App. 653, 468 S.E.2d 504 (1996). 

Franchise for Operation. — County that 
began a permitting process for a proposed land- 
fill by submitting its site plan application on 
December 4, 1992, prior to the effective date of 
G.S. 294(b1)(3), was not required to secure a 
franchise for operation of the landfill pursuant 
to that subsection. County of Wake v. N.C. Dep’t 
of Env’t & Natural Res., 155 N.C. App. 225, 573 
S.E.2d 572, 2002 N.C. App. LEXIS 1632 (2002), 
cert. dismissed, 357 N.C. 62, 579 S.E.2d 387 
(2003). 

Town Was Equitably Estopped from 
Challenging a Landfill Site Application. — 
Because of its actions in approving a proposed 
landfill site, before ultimately withdrawing its 
approval of the landfill site before ultimately 
withdrawing a neighboring town to the site was 
equitably estopped from challenging a county’s 
application for a facility permit. County of 
Wake v. N.C. Dep’t of Env’t & Natural Res., 155 
N.C. App. 225, 573 S.E.2d 572, 2002 N.C. App. 
LEXIS 1632 (2002), cert. dismissed, 357 N.C. 
G2, Od One at agent n 200) 

Cited in Granville County Bd. of Comm’rs v. 
North Carolina Hazardous Waste Met. 
Comm'n, 329 N.C. 615, 407 S.E.2d 785 (1991); 


484 


§1380A-294.1 


County of Durham v. North Carolina Dep’t of 


Env't & Natural Resources, 131 N.C. App. 395, 
5071S... 2d, 310 (1998). 
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OPINIONS OF ATTORNEY GENERAL 


Governor does not have authority to 
issue moratorium on granting of permits 
for hazardous waste facilities in this State. See 
opinion of Attorney General to Mr. Tom 
Karnoski, Hazardous Waste Treatment Com- 
mission, 55 N.C.A.G. 73 (1986). 

As to North Carolina prohibition of the 
dumping of waste materials such as bags 
of medical refuse, especially that which may 


Ocean, the authority of North Carolina with 
respect to dumping beyond three miles in the 
ocean which results in wastes entering State 
waters or being deposited on the State shores 
and the extent State law applies to such events 
and what departments are responsible for en- 
forcing such laws. See opinion of Attorney Gen- 
eral to Mr. Robert B. Jordan, III, Lieutenant 
Governor, 58 N.C.A.G. 57 (1988). 


be hazardous or infectious, into the Atlantic 


§ 1380A-294.1. Fees applicable to generators and transport- 
ers of hazardous waste, and to hazardous 
waste storage, treatment, and disposal facili- 
ties. 


(a) It is the intent of the General Assembly that the fee system established 
by this section is solely to provide funding in addition to federal and State 
appropriations to support the State’s hazardous waste management program. 

(b) Funds collected pursuant to this section shall be used for personnel and 
other resources necessary to: 

(1) Provide a high level of technical assistance and waste minimization 
effort for the hazardous waste management program; 

(2) Provide timely review of permit applications; 

(3) Insure that permit decisions are made on a sound technical basis and 
that permit decisions incorporate all conditions necessary to accom- 
plish the purposes of this Part; 

(4) Improve monitoring and compliance of the hazardous waste manage- 
ment program; 

(5) Increase the frequency of inspections; 

(6) Provide chemical, biological, toxicological, and analytical support for 
the hazardous waste management program; and 

(7) Provide resources for emergency response to imminent hazards asso- 
ciated with the hazardous waste management program. 

(c) It is the intent of the General Assembly that the total funds collected per 
year pursuant to this section not exceed thirty percent (30%) of the total funds 
budgeted from all sources for the hazardous waste management program. This 
subsection shall not be construed to limit the obligation of any person to pay 
any fee imposed by this section. 

(d) The Hazardous Waste Management Account is established as a 
nonreverting account within the Department. All fees collected under this 
section shall be credited to the Account and shall be used for the purposes 
listed in subsection (b). 

(e) A person who generates either one kilogram or more of any acute 
hazardous waste as listed in 40 C.F. R. § 261.30(d) or § 261.33(e) as revised 1 
July 1987, or 1000 kilograms or more of hazardous waste, in any calendar 
month during the year beginning 1 July and ending 30 June shall pay an 
annual fee of one thousand dollars ($1,000). 

(f) A person who generates 100 kilograms or more of hazardous waste in any 
calendar month during the year beginning 1 July and ending 30 June but less 
than 1000 kilograms of hazardous waste in each calendar month during that 
year shall pay an annual fee of one hundred twenty-five dollars ($125.00). 
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(g) A person who generates one kilogram or more of acute hazardous waste 
or 1000 kilograms or more of hazardous waste in any calendar month during 
the calendar year shall pay, in addition to any fee under subsections (e) and (f) 
of this section, a tonnage fee of fifty cents ($0.50) per ton or any part thereof of 
hazardous waste generated during that year up to a maximum of 25,000 tons. 

(h) A person who generates less than one kilogram of acute hazardous waste 
and less than 100 kilograms of hazardous waste in each calendar month during 
the year beginning 1 July and ending 30 June shall not be liable for payment 
of a fee under subsections (e) and (f) of this section for that year. 

(1) Hazardous waste generated as a result of any type of remedial action or 
by collection by a local government of hazardous waste from households shall 
not be subject to a tonnage fee under subsections (g) and (1) of this section. 

(j) A person who transports hazardous waste shall pay an annual fee of six 
hundred dollars ($600.00). 

(k) Astorage, treatment, or disposal facility shall pay an annual activity fee 
of one thousand two hundred dollars ($1,200) for each activity. 

(1) A commercial hazardous waste storage, treatment, or disposal facility 
shall pay annually, in addition to the fees applicable to all hazardous waste 
storage, treatment, or disposal facilities, a single tonnage charge of one dollar 
and seventy-five cents ($1.75) per ton or any part thereof of hazardous waste 
stored, treated, or disposed of at the facility. A manufacturing facility that 
receives hazardous waste generated from the use of a product typical of its 
manufacturing process for the purpose of recycling is exempt from this tonnage 
charge. A facility must have a permit issued under this Article which includes 
the recycling activity and specifies the type and amount of waste allowed to be 
received from off-site for recycling. 

(m) An applicant for a permit for a hazardous waste storage, treatment, or 
disposal facility that proposes to operate as a commercial facility shall pay an 
application fee for each proposed activity as follows: 


(1) Storage facility $10,000; 
(2) Treatment facility $15,000; 
(3) Disposal facility $25,000. 


(n) The Commission may adopt rules setting fees for modifications to 
permits. Such fees shall not exceed fifty percent (50%) of the application fee. 

(0) Annual fees established under this section are due no later than 31 J uly 
for the fiscal year beginning 1 July in the same year. Tonnage fees established 
under this section are due no later than 31 July for the previous calendar year. 

(p) The Department shall make an annual report to the General Assembly 
and its Fiscal Research Division on the cost of the hazardous waste manage- 
ment program. The report shall include, but is not limited to, beginning fund 
balance, fees collected under this section, anticipated revenue from all sources, 
total expenditures (by activities and categories) for the hazardous waste 
management program, ending fund balance, any recommended adjustments in 
the annual and tonnage fees which may be necessary to assure the continued 
availability of funds sufficient to pay the State’s share of the cost of the 
hazardous waste management program, and any other information requested 
by the General Assembly. In recommending adjustments in annual and 
tonnage fees, the Department may propose fees for hazardous waste genera- 
tors, and for hazardous waste treatment facilities which treat waste generated 
on-site, which are designed to encourage reductions in the volume or quantity 
and toxicity of hazardous waste. (1987, c. 773, ss. 2, 4-8; 1987 (Reg. Sess., 
1938), c. 1020, 3, 2: 1989%c. 168, 6:2340s 724.604. 1991, c. 286, s. 1; 1991 (Reg. 
Sess., 1992), c. 890, s. 10; c. 1039, s. 9; 2003-284, s. 35.2(a), (b).) 


Editor’s Note. — Session Laws 1996, Sec- “Beginning in 1997, the Department of Envi- 
ond Extra Session, c. 18, s. 27.10, provides: ronment, Health and Natural Resources (now 
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the Department of Environment and Natural 
Resources) shall report on the generation, stor- 
age, treatment, and disposal of hazardous 
waste in North Carolina no more often than it 
is required to report under federal law or fed- 
eral regulation.” 

Session Laws 1996, Second Extra Session, c. 
18, s. 1.1, provides: “This act shall be known as 
the Current Operations Appropriations Act of 
1996.” 

Session Laws 1996, Second Extra Session, c. 
18, s. 29.2, provides: “Except for statutory 
changes or other provisions that clearly indi- 
cate an intention to have effects beyond the 
1996-97 fiscal year, the textual provisions of 
this act apply only to funds appropriated for, 
and activities occurring during, the 1996-97 
fiscal year.” 


CASE 


Fee Not Appropriate. — The legislature 
did not intend for wastewater treated in ele- 
mentary neutralization systems and dis- 
charged pursuant to National Pollution Dis- 
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Session Laws 2008-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 


NOTES 


charge Elimination System permits to be 
assessed a tonnage fee as per subsection (g) of 
this section. In re E.I. DuPont de Nemours & 
Co.,, 109.N.C. App. 435, 428 $.B.2d 195 (1993). 


§ 180A-295. Additional requirements for hazardous waste 


facilities. 


(a) An applicant for a permit for a hazardous waste facility shall satisfy the 


Department that: 


(1) Any hazardous waste facility constructed or operated by the applicant, 
or any parent or subsidiary corporation if the applicant is a corpora- 
tion, has been operated in accordance, with sound waste management 
practices and in substantial compliance with federal and state laws, 


regulations and rules; and 


(2) The applicant, or any parent or subsidiary corporation if the applicant 
is a corporation, is financially qualified to operate the proposed 


hazardous waste facility. 


(b) An applicant for a permit for a hazardous waste facility shall satisfy the 
Department that he has met the requirements of subsection (a) of this section 
before the Department is required to otherwise review the application. In order 
to continue to hold a permit under this Chapter, a permittee must remain 
financially qualified and must provide any information requested by the 
Department to demonstrate that he continues to be financially qualified. 

(c) No permit for any new commercial hazardous waste treatment, storage, 
or disposal facility shall be issued or become effective, and no permit for a 
commercial hazardous waste treatment, storage, or disposal facility shall be 
modified until the applicant has satisfied the Department that such facility is 
needed to meet the current or projected hazardous waste management needs 
of this State or to comply with the terms of any interstate agreement for the 
management of hazardous waste to which the State is a party. The Commis- 
sion shall adopt rules to implement this subsection. (1981, c. 704, s. 7; 1983, c. 
891, s. 2; 1983 (Reg. Sess., 1984), c. 973, s. 8; 1987, § 461, s. 3; 1989, c. 168, s. 
ot gl 
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§ 130A-295.01. Additional requirement for commercial 
hazardous waste treatment facilities. 


(a) As used in this section: 

(1) “Commercial hazardous waste treatment facility” means any hazard- 
ous waste treatment facility which accepts hazardous waste from the 
general public or from another person for a fee, but does not include 
any facility owned or operated by a generator of hazardous waste 
solely for his own use, and does not include any facility owned by the 
State or by any agency or subdivision thereof solely for the treatment 
of hazardous waste generated by agencies or subdivisions of the State; 

(2) “New”, when used in connection with “facility”, refers to a planned or 
proposed facility, or a facility which has not been placed in operation, 
but does not include facilities which have commenced operations as of 
June 22, 1987, including facilities operated under interim status; 

(3) “Modified”, when used in connection with “permit”, means any change 
in any permit in force on or after June 22, 1987, which would either 
expand the scope of permitted operations, or extend the expiration 
date of the permit, or otherwise constitute a major modification of the 
permit as defined in Title 40, Part 270.41 of the Code of Federal 
Regulations (1 July 1986); and 

(4) “7Q10 conditions”, when used in connection with “surface water,” 
refers to the minimum average flow for a period of seven consecutive 
days that has an average occurrence of once in 10 years as referenced 
in 15 NCAC 2B .0206(a)(3) as adopted February 1, 1976. 

(b) No permit for any new commercial hazardous waste treatment facility 
shall be issued or become effective, and no permit for a commercial hazardous 
waste treatment facility shall be modified, until the applicant has satisfied the 
Department that such facility meets, in addition to all other applicable 


requirements, the following requirements: 

(1) The facility shall not discharge directly a hazardous or toxic substance 
into a surface water that is upstream from a public drinking water 
supply intake in North Carolina, unless there is a dilution factor of 
1000 or greater at the point of discharge into the surface water under 


7Q10 conditions. 


(2) The facility shall not discharge indirectly through a publicly owned 
treatment works (POTW) a hazardous or toxic substance into a 
surface water that is upstream from a public drinking water supply 
intake in North Carolina, unless there is a dilution factor of 1000 or 
greater, irrespective of any dilution occurring in a wastewater treat- 
ment plant, at the point of discharge into the surface water under 
7Q10 conditions. (1987, c. 437, s. 1.) 


Editor’s Note. — Session Laws 1987, c. 437, 
which enacted this section, in s. 2 provided: 
“The provisions of this act are severable. If the 
Administrator of the United States Environ- 
mental Protection Agency concludes; pursuant 
to the Solid Waste Disposal Act, as amended by 
the Resource Conservation and Recovery Act of 
1976, as amended, 42 U.S.C. § 6926; and Title 
40, Part 271, Code of Federal Regulations G.S. 
271.22 and .23, or in accordance with other 
applicable law and regulations; that any provi- 
sion of this act will result in the withdrawal of 
approval of the North Carolina hazardous 
waste program, such provision is void. The 
Secretary, his designee, or other State official 


shall, upon receipt of notice of a decision by the 
Administrator that any provision of this act 
will result in withdrawal of program approval, 
certify to the Secretary of State that such 
provision is void. In the event that any provi- 
sion of this act is voided pursuant to this 
section, it shall be revived only upon a subse- 
quent reversal by the Administrator of his 
decision based on his determination that such 
provision is not in conflict with Environmental 
Protection Agency requirements for State pro- 
gram approval, or upon a reversal of the Ad- 
ministrator’s initial decision by administrative 
or judicial review. The voiding of any provision 
of this act shall not affect other provisions of 
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the act which can be given effect without the 
voided provision.” 


§ 130A-295.02. Resident inspectors required at commer- 
cial hazardous waste facilities; recovery of 
costs for same. 


(a) The Division shall employ full-time resident inspectors for each commer- 
cial hazardous waste facility located within the State. Such inspectors shall be 
employed and assigned so that at least one inspector is on duty at all times 
during which any component of the facility is in operation, is undergoing any 
maintenance or repair, or is undergoing any test or calibration. Resident 
inspectors shall be assigned to commercial hazardous waste management 
facilities so as to protect the public health and the environment, to monitor all 
aspects of the operation of such facilities, and to assure compliance with all 
laws and rules administered by the Division and by any other division of the 
Department. Such inspectors may also enforce laws or rules administered by 
any other agency of the State pursuant to an appropriate memorandum of 
agreement entered into by the Secretary and the chief administrative officer of 
such agency. The Division may assign additional resident inspectors to a 
facility depending upon the quantity and toxicity of waste managed at a 
facility, diversity of types of waste managed at the facility, complexity of 
management technologies utilized at the facility, the range of components 
which are included at the facility, operating history of the facility, and other 
factors relative to the need for on-site inspection and enforcement capabilities. 
The Division, in consultation with other divisions of the Department, shall 
define the duties of each resident inspector and shall determine whether 
additional resident inspectors are needed at a particular facility to meet the 
purposes of this section. 

(b) The Division shall establish requirements pertaining to education, 
experience, and training for resident inspectors so as to assure that such 
inspectors are fully qualified to serve the purposes of this section. The Division 
shall provide its resident inspectors with such training, equipment, facilities, 
and supplies as may be necessary to fulfill the purposes of this section. 

(c) As a condition of its permit, the owner or operator of each commercial 
hazardous waste facility located within the State shall provide and maintain 
such appropriate and secure offices and laboratory facilities as the Department 
may require for the use of the resident inspectors required by this section. 

(d) Resident inspectors assigned to a commercial hazardous waste facility 
shall have unrestricted access to all operational areas of such facility at all 
times. For the protection of resident inspectors and the public, the provisions 
of G.S. 143-215.107(f) shall not apply to commercial hazardous waste facilities 
to which a resident inspector is assigned. 

(e) No commercial hazardous waste facility shall be operated, undergo any 
maintenance or repair, or undergo any testing or calibration unless an 
inspector employed by the Division is present at the facility. 

(f) The requirements of this section are intended to enhance the ability of 
the Department to protect the public health and the environment by providing 
the Department with the authority and resources necessary to maintain a 
rigorous inspection and enforcement program at commercial hazardous waste 
management facilities. The requirements of this section are intended to be 
supplementary to other requirements imposed on hazardous waste facilities. 
This section shall not be construed to relieve either the owner or the operator 
of any such facility or the Department from any other requirement of law or to 
require any unnecessary duplication of reporting or monitoring requirements. 

(g) For the purpose of enforcing the laws and rules enacted or adopted for 
the protection of the public health and the environment, resident inspectors 
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employed pursuant to this section may be commissioned as special peace 
officers as provided in G.S. 113-28.1. The provisions of Article 1A of Chapter 
113 of the General Statutes shall apply to resident inspectors commissioned as 
special peace officers pursuant to this subsection. 

(h) The Department shall determine the full cost of the employment and 
assignment of resident inspectors at each commercial hazardous waste facility 
located within the State. Such costs shall include, but are not limited to, costs 
incurred for salaries, benefits, travel, training, equipment, supplies, telecom- 
munication and data transmission, offices and other facilities other than those 
provided by the owner or operator, and administrative expenses. The Depart- 
ment shall establish and revise as necessary a schedule of fees to be assessed 
on the users of each such facility to recover the actual cost of the resident 
inspector program at that facility. The operator of each such facility shall serve 
as the collection agent for such fees, shall account to the Department on a 
monthly basis for all fees collected, and shall deposit with the Department all 
funds collected pursuant to this section within 15 days following the last day 
of the month in which such fees are collected. Fees collected under this section 
shall be credited to the General Fund as nontax revenue. 

(i) The Division shall establish and revise as necessary a program for 
assigning resident inspectors to commercial hazardous waste facilities so that 
scheduled rotation or equivalent oversight procedures ensure that each resi- 
dent inspector will maintain objectivity. 

(j) For purposes of this subsection, special purpose commercial hazardous 
waste facilities include: a facility that manages limited quantities of hazardous 
waste; a facility that limits its hazardous waste management activities to 
reclamation or recycling, including energy or materials recovery or a facility 
that stores hazardous waste primarily for use at such facilities; or a facility 
that is determined to be low risk under rules adopted by the Commission 
pursuant to this subsection. The Commission shall adopt rules establishing 
reasonable times and frequencies for the presence of a resident inspector on 
less than a full-time basis at special purpose commercial hazardous waste 
facilities. Rules adopted pursuant to this subsection shall establish classifica- 
tions of special purpose hazardous waste facilities based on factors including, 
but not limited to, the size of the facility, the type of treatment or storage being 
performed, the nature and volume of waste being treated or stored, the 
uniformity, similarity, or lack of diversity of the waste streams, the predict- 
ability of the nature of the waste streams and their treatability, whether the 
facility utilizes automated monitoring or safety devices that adequately 
perform functions that would otherwise be performed by a resident inspector, 
the fact that reclamation or recycling is being performed at the facility, and the 
compliance history of the facility and its operator. Special purpose commercial 
hazardous waste facilities shall be subject to inspection at all times during 
which the facility is in operation, undergoing any maintenance or repair, or 
undergoing any test or calibration. Rules adopted pursuant to this subsection 
shall specify a minimum number of inspections during such times as the 
facility is subject to inspection. Special purpose commercial hazardous waste 
facilities that utilize hazardous waste as a fuel source shall be inspected a 
minimum of 40 hours per week, unless compliance data for these facilities can 
be electronically monitored and recorded off-site by the Department. The 
Department, considering the benefits provided by electronic monitoring, shall 
determine the number of hours of on-site inspection required at these facilities. 
The Department shall maintain records of all inspections at special purpose 
commercial hazardous waste facilities. Such records shall contain sufficient 
detail and shall be arranged in a readily understandable format so as to 
facilitate determination at any time as to whether the special purpose 
commercial hazardous waste facility is in compliance with the requirements of 
this subsection and of rules adopted pursuant to this subsection. 
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(k) For purposes of this section, a facility that utilizes hazardous waste as a 
fuel or that has used hazardous waste as a fuel within the preceding calendar 
year, and that is an affiliate of and adjacent or contiguous to a commercial 
hazardous waste facility, shall be subject to inspection as a special purpose 
commercial hazardous waste facility under subsection (j) of this section as if 
the facility that utilizes hazardous waste as a fuel were a part of the 
commercial hazardous waste facility. 

(1) As used in this section, the words “affiliate”, “parent”, and “subsidiary” 
have the same meaning as in 17 Code of Federal Regulations § 240.12b-2 (1 
April 1990 Edition). 

(m) The Department shall report annually on or before 1 September to the 
Environmental Review Commission on the implementation of the resident 
inspectors program. (1989 (Reg. Sess., 1990), c. 1082, s. 1; 1991, c. 20, s. 2; ¢. 
me Pee ee 7 Po. Cc. Ol lys.) IC. ol. Ss. 2D) C: 005. S441 1995, Coz, 
pg he 


§ 130A-295.03. Additional requirement for hazardous 
waste disposal facilities; hazardous waste to 
be placed in containers. 


(a) For purposes of this section, the term “container” means any portable 
device into which waste is placed for storage, transportation, treatment, 
disposal, or other handling, and includes the first enclosure which encom- 
passes the waste. 

(b) All hazardous waste shall be placed in containers for disposal, except as 
the Commission shall provide for by rule. The Commission shall adopt 
standards for the design and construction of containers for disposal. Standards 
for containers may vary for different types of waste. The standards for disposal 
containers may supplement or duplicate any of the performance or engineering 
standards for hazardous waste disposal facilities required under State or 
federal law; however, the performance or engineering standards for hazardous 
waste disposal facilities are separate and cumulative, and the performance or 
engineering standards for hazardous waste disposal facilities and containers 
may not substitute for or replace one another. (1991, c. 450, s. 1; c. 761, s. 22.) 


§ 1380A-295.1. (See Editor’s note) Limitations on permits 
for sanitary landfills. 


Editor’s Note. — G.S. 130A-295.1 was en- 
acted as a provision in an appropriations bill 
(Session Laws 1985, c. 757, s. 157) and the 
Revisor of Statutes directed its codification and 
assigned it G.S. section number § 130A-295.1. 
Session Laws 1985, c. 757, s. 210 provided: 
“Except for statutory changes and other provi- 


sions that are clearly intended to have an effect 
beyond the 1985-87 fiscal biennium, the textual 
provisions of this act apply only to funds appro- 
priated for and activities occurring during the 
1985-87 fiscal biennium.” The Revisor of Stat- 
utes has directed that the section now be re- 
moved as inapplicable pursuant to s. 210. 


§ 130A-296: Repealed by Session Laws 1993, c. 501, s. 15. 
§ 130A-297. Receipt and distribution of funds. 


The Department may accept loans and grants from the federal government 
and other sources for carrying out the purposes of this Article, and shall adopt 
reasonable policies governing the administration and distribution of funds to 
units of local government, other State agencies, and private agencies, institu- 
tions or individuals for studies, investigations, demonstrations, surveys, 
planning, training, and construction or establishment of solid waste manage- 
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ment facilities. (1969, c. 899; 1973, c. 476, s. 128; 1977, 2nd Sess., c. 1216; 1983, 
GELS9ISER25 


§ 130A-298. Hazardous waste fund. 


A nonreverting hazardous waste fund is established within the Department 
which shall be available to defray the cost to the State for monitoring and care 
of hazardous waste disposal facilities after the termination of the period during 
which the facility operator is required by applicable State and federal statutes, 
rules or regulations to remain responsible for post-closure monitoring and 
care. The establishment of this fund shall in no way be construed to relieve or 
reduce the liability of facility operators or any persons for damages caused by 
the facility. The fund shall be maintained by fees collected pursuant to the 
provisions of G.S. 130A-294(a)(6). (1981, c. 704, s. 7; 1983, c. 891, s. 2; 1989, c. 
168s 620.) 


§ 130A-299. Single agency designation. 


The Department is designated as the single State agency for purposes of 
RCRA or any State or federal legislation enacted to promote the proper 
management of solid waste. (1969, c. 899; 1973, c. 476, s. 128; 1977, 2nd Sess., 
Ce ALO OSs Caso bom BLOG o er LOGS e208) 


OPINIONS OF ATTORNEY GENERAL 


As to North Carolina prohibition of the 
dumping of waste materials such as bags 
of medical refuse, especially that which may 
be hazardous or infectious, into the Atlantic 
Ocean, the authority of North Carolina with 
respect to dumping beyond three miles in the 


waters or being deposited on the State shores 
and the extent State law applies to such events 
and what departments are responsible for en- 
forcing such laws. See opinion of Attorney Gen- 
eral to Mr. Robert B. Jordan, III, Lieutenant 
Governor, 58 N.C.A.G. 57 (1988). 


ocean which results in wastes entering State 


§ 130A-300. Effect on laws applicable to water pollution 
control. 


This Article shall not be construed as amending, repealing or in any manner 
abridging or interfering with those sections of the General Statutes of North 
Carolina relative to the control of water pollution as now administered by the 
Environmental Management Commission nor shall the provisions of this 
Article be construed as being applicable to or in any way affecting the 
authority of the Environmental Management Commission to control the 
discharges of wastes to the waters of the State as provided in Articles 21 and 
21A, Chapter 143 of the General Statutes. (1977, 2nd Sess., c. 1216; 1983, c. 
S91. s2)) 


OPINIONS OF ATTORNEY GENERAL 


As to North Carolina prohibition of the 
dumping of waste materials such as bags 
of medical refuse, especially that which may 
be hazardous or infectious, into the Atlantic 
Ocean, the authority of North Carolina with 
respect to dumping beyond three miles in the 
ocean which results in wastes entering State 


waters or being deposited on the State shores 
and the extent State law applies to such events 
and what departments are responsible for en- 
forcing such laws. See opinion of Attorney Gen- 
eral to Mr. Robert B. Jordan, III, Lieutenant 
Governor, 58 N.C.A.G. 57 (1988). 
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§ 130A-301. Recordation of permits for disposal of waste 
on land and Notice of Open Dump. 


(a) Whenever the Department approves a permit for a sanitary landfill or a 
facility for the disposal of hazardous waste on land, the owner of the facility 
shall be granted both an original permit and a copy certified by the Secretary. 
The permit shall include a legal description of the site that would be sufficient 
as a description in an instrument of conveyance. 

(b) The owner of a facility granted a permit for a sanitary landfill or a 
facility for the disposal of hazardous waste on land shall file the certified copy 
of the permit in the office of the register of deeds in the county or counties in 
which the land is located. 

(c) The register of deeds shall record the certified copy of the permit and 
index it in the grantor index under the name of the owner of the land. 

(d) The permit shall not be effective unless the certified copy is filed as 
required under subsection (b) of this section. 

(e) When a sanitary landfill or a facility for the disposal of hazardous waste 
on land is sold, leased, conveyed or transferred, the deed or other instrument 
of transfer shall contain in the description section in no smaller type than that 
used in the body of the deed or instrument a statement that the property has 
been used as a sanitary landfill or a disposal site for hazardous waste and a 
reference by book and page to the recordation of the permit. 

(f) When the Department determines that an open dump exists, the Depart- 
ment shall notify the owner or operator of the open dump of applicable 
requirements to take remedial action at the site of the open dump to protect 
public health and the environment. If the owner or operator fails to take 
remedial action, the Department may record a Notice of Open Dump in the 
office of the register of deeds in the county or counties where the open dump is 
located. Not less than 30 days before recording the Notice of Open Dump, the 
Department shall notify the owner or operator of its intention to file a Notice 
of Open Dump. The Department may notify the owner or operator of its 
intention to file a Notice of Open Dump at the time it notifies the owner or 
operator of applicable requirements to take remedial action. An owner or 
operator may challenge a decision of the Department to file a Notice of Open 
Dump by filing a contested case under Article 3 of Chapter 150B of the General 
Statutes. If an owner or operator challenges a decision of the Department to 
file a Notice of Open Dump, the Department shall not file the Notice of Open 
Dump until the contested case is resolved, but may file a notice of pending 
litigation under Article 11 of Chapter 1 of the General Statutes. This power is 
additional and supplemental to any other power granted to the Department. 
This subsection does not repeal or supersede any statute or rule requiring or 
authorizing record notice by the owner. 

(1) The Department shall file the Notice of Open Dump in the office of the 
register of deeds in substantially the following form: 


“NOTICE OF OPEN DUMP 

The Division of Waste Management of the North Carolina Depart- 
ment of Environment and Natural Resources has determined that an 
open dump exists on the property described below. The Department 
provides the following information regarding this open dump as a 
public service. This Notice is filed pursuant to G.S. 130A-301(f). 


Name(s) of the record owner(s): 
IDeSUUMIDEUME OM Ime ea DTU DET Lyn: 1eeiee comme oie _Liseuits ose) Ch) es. fee oi* * ant 
Description of the particular area where the open dump is located: — 
Any person who has questions regarding this Notice should contact 
the Division of Waste Management of the North Carolina Department 
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of Environment and Natural Resources. The contact person for this 


Notice is: __________~~——SsW who _may be reached by telephone at 
oe = Or by mail at. Requesia tor i pec 
tion and copying of public records regarding this open dump may be 


directed to _____———S—S—S:sC wht. may bee reached by telephone at 
or by mail at 


Secretary of Environment and Natural Resources’ by 
ee eg eee WAC oe eg eee re 

(2) The description of the particular area where the open dump is located 
shall be based on the best information available to the Department 
but need not be a survey plat that meets the requirements of G.S. 
47-30 unless a survey plat that meets those requirements and that is 
approved by the Department is furnished by the owner or operator. 

(3) The register of deeds shall record the Notice of Open Dump and index 
it in the grantor index under the name of the record owner or owners. 
After recording the Notice of Open Dump, the register of deeds shall 
return the Notice of Open Dump to the Department in care of the 
person listed as the contact person in the Notice of Open Dump. 

(4) When the owner removes all solid waste from the open dump site to 
the satisfaction of the Department, the Department shall file a 
Cancellation of the Notice of Open Dump. The Cancellation shall be in 
a form similar to the original Notice of Open Dump and shall state 
that all the solid waste that constituted the open dump has been 
removed to the satisfaction of the Department. The Cancellation shall 
be filed and indexed in the same manner as the original Notice of 
Open Dump... (1973, c.. 444: ¢. 476, s..128; 1977, 2nd: Sess.4G. ta. 
1981, ¢. 480,%s.8; 1933 :ec., 891.08, .2:.1997-330, ssn 251 O97 Aas 
11A.119(b).) 


§ 1380A-301.1. Land clearing and inert debris landfills with 
a disposal area of 1/2 acre or less; recordation. 


(a) No landfill for the on-site disposal of land clearing and inert debris shall, 
at the time the landfill is sited, be sited 50 feet or less from a boundary of an 
adjacent property. 

(b) The owner of a landfill for the on-site disposal of land clearing and inert 
debris shall file a certified copy of a survey of the property on which the landfill 
is located in the register of deeds’ office in the county in which the property is 
located, which survey shall accurately show the location of the landfill and the 
record owner of the land on which the landfill is situated. 

(c) Prior to the lease or conveyance of any lot or tract of land which directly 
abuts or is contiguous to the disposal area used for land clearing and inert 
debris, the owner of the lot or tract shall prepare a document disclosing that a 
portion of the property has been used as a disposal area for land clearing and 
inert debris or has been used to meet applicable minimum buffer require- 
ments. The disclosure shall include a legal description of the property that 
would be sufficient in an instrument of conveyance and shall be filed in the 
register of deeds office prior to any lease or conveyance. 

(d) No public, commercial, or residential building shall be located or 
constructed on the property, or any portion of the property on which the landfill 
for the on-site disposal of land clearing and inert debris is located, 50 feet or 
less from the landfill. Construction of such buildings, with the exception of site 
preparation and foundation work, shall not commence until after closure of the 
on-site land clearing and inert debris landfill. 
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(e) Source reduction methods including, but not limited to, chipping and 
mulching of land clearing and inert debris shall be utilized to the maximum 
degree technically and economically feasible. 

(f) The Department of Transportation is exempt from subsections (b) and (c) 
of this section for the on-site disposal of land clearing and inert debris on 
highway rights-of-way. (1993 (Reg. Sess., 1994), c. 580, s. 2.) 


§ 130A-301.2: Expired September 30, 2003, pursuant to Session Laws 
1995, c. 502, s. 4, as amended by Session Laws 2001-357, s. 2. 


Editor’s Note. — Section 4 of Session Laws 
1995, c. 502, which enacted this section effec- 
tive July 28, 1995, as amended by Session Laws 


2001-357, s. 2, provides that this section ex- 
pires September 30, 2003. 


§ 1380A-302. Sludge deposits at sanitary landfills. 


Sludges generated by the treatment of wastewater discharges which are 
point sources subject to permits granted under Section 402 of the Federal 
Water Pollution Control Act, as amended (P.L. 92-500), or permits generated 
under G.S. 143-215.1 by the Environmental Management Commission shall 
not be deposited in or on a sanitary landfill permitted under this Article unless 
in a compliance with the rules concerning solid waste adopted under this 
Article. (1977, 2nd Sess., c. 1216; 1983, c. 891, s. 2.) 


§ 130A-3038. Imminent hazard. 


(a) The judgement of the Secretary that an imminent hazard exists concern- 
ing solid waste shall be supported by findings of fact made by the Secretary. 

(b) In order to eliminate an imminent hazard, the Secretary may, without 
notice or hearing, issue an order requiring that immediate action be taken to 
protect the public health or the environment. This order may be directed to a 
generator or transporter of solid waste or to the owner or operator of a solid 
waste management facility. Where the imminent hazard is caused by an 
inactive hazardous substance or waste disposal site, the Secretary shall follow 
the procedures set forth in G.S. 130A-310.5. (1977, 2nd Sess., c. 1216; 1981, c. 
RUSH alLooone 691, s. 2:°1987)¢: 57448) 3:) 


OPINIONS OF ATTORNEY GENERAL 


As to North Carolina prohibition of the 
dumping of waste materials such as bags 
of medical refuse, especially that which may 
be hazardous or infectious, into the Atlantic 
Ocean, the authority of North Carolina with 
respect to dumping beyond three miles in the 
ocean which results in wastes entering State 


waters or being deposited on the State shores 
and the extent State law applies to such events 
and what departments are responsible for en- 
forcing such laws. See opinion of Attorney Gen- 
eral to Mr. Robert B. Jordan, III, Lieutenant 
Governor, 58 N.C.A.G. 57 (1988). 


§ 130A-304. Confidential information protected. 


(a) The following information received or prepared by the Department in the 
course of carrying out its duties and responsibilities under this Article is 
confidential information and shall not be subject to disclosure under G.S. 


132-6: 


(1) Information which the Secretary determines is entitled to confidential 
treatment pursuant to G.S. 132-1.2. If the Secretary determines that 
information received by the Department is not entitled to confidential 
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treatment, the Secretary shall inform the person who provided the 
information of that determination at the time such determination is 
made. The Secretary may refuse to accept or may return any infor- 
mation that is claimed to be confidential that the Secretary deter- 
mines is not entitled to confidential treatment. 

(2) Information that is confidential under any provision of federal or state 
law. 

(3) Information compiled in anticipation of enforcement or criminal pro- 
ceedings, but only to the extent disclosure could reasonably be 
expected to interfere with the institution of such proceedings. 

(b) Confidential information may be disclosed to officers, employees, or 
authorized representatives of federal or state agencies if such disclosure is 
necessary to carry out a proper function of the Department or the requesting 
agency or when relevant in any proceeding under this Article. 

(c) Except as provided in subsection (b) of this section or as otherwise 
provided by law, any officer or employee of the State who knowingly discloses 
information designated as confidential under this section shall be guilty of a 
Class 1 misdemeanor and shall be removed from office or discharged from 
employment. (1977, 2nd Sess., c. 1216; 1983; c8917s, 2; h98hb;'c. (38 /seo lee 
C 252, 60207199 c. 745, sy 219935 65008 SOD 1 O94 ee ocse cee 
14(c).) 


OPINIONS OF ATTORNEY GENERAL 


Determination of Confidentiality of In- 
formation. — Department of Environment 
and Natural Resources staff should review re- 
quests for information by determining whether 
any of the exemptions from disclosure autho- 
rized by the North Carolina Public Records Act 
apply to the information received or prepared 
by the department in the course of carrying out 
its duties and responsibilities under Article 9 of 
Chapter 130A, G.S. 130A-290 et seq. Depart- 
ment staff must also determine whether such 
information is subject to any of the exemptions 
from disclosure pursuant to the Freedom of 
Information Act (FOIA), either by identifying 


§ 130A-305. Construction. 


whether such information was received by a 
federal agency with the stipulation that it be 
kept confidential pursuant to a specific FOIA 
provision or by examining the relevant memo- 
randum of agreement or similar document 
which should identify the types of documents 
that the federal agency expects to be treated as 
confidential pursuant to FOIA. Information at 
issue must acquire its confidential status pur- 
suant to federal law. See opinion of Attorney 
General to Mr. Daniel McLawhorn, Office of 
General Counsel, Department of Environment 
and Natural Resources, 2001 N.C. AG LEXIS 1 
(1/4/2001). 


This Article shall be interpreted as enabling the State to obtain federal 
financial assistance in carrying out its solid waste management program and 
to obtain the authority needed to assume primary enforcement responsibility 
for that portion of the solid waste management program concerning the 
management of hazardous waste. (1983, c. 891, s. 2.) 


§ 130A-306. Emergency Response Fund. 


There is established under the control and direction of the Department, an 
Emergency Response Fund which shall be a nonreverting fund consisting of 
any money appropriated for such purpose by the General Assembly or 
available to it from grants, fees, charges, and other money paid to or recovered 
by or on behalf of the Department pursuant to this Article, except fees and 
penalties specifically designated by this Article for some other use or purpose. 
The Emergency Response Fund shall be treated as a special trust fund and 
shall be credited with interest by the State Treasurer pursuant to G.S. 
147-69.2 and G.S. 147-69.3. The Fund shall be used to defray expenses 
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incurred by the Department in developing and implementing an emergency 
hazardous waste remedial plan and to reimburse any federal, State or local 
agency and any agent or contractor for expenses incurred in developing and 
implementing such a plan that has been approved by the Department. These 
funds shall be used upon a determination that sufficient funds or corrective 
action cannot be obtained from other sources without incurring a delay that 
would significantly increase the threat to life or risk of damage to the 
environment. This Fund may not exceed five hundred thousand dollars 
($500,000); money in excess of five hundred thousand dollars ($500,000) shall 
be deposited in the Inactive Hazardous Sites Cleanup Fund. The Secretary is 
authorized to take the necessary action to recover all costs incurred by the 
State for site investigation and the development and implementation of an 
emergency hazardous waste remedial plan, including attorney’s fees and other 
expenses of bringing the cost recovery action from the responsible party or 
parties. The provisions of G.S. 130A-310.7 shall apply to actions to recover 
costs under this section except that: (i) reimbursement shall be to the 
Emergency Response Fund and (ii) the State need not show that it has 
complied with the provisions of Part 3 of this Article. (1983 (Reg. Sess., 1984), 
Gul tease 14. 1959, c. 256, s. 1; 1998-215, s, 54(b).) 


Legal Periodicals. — For a survey of 1996 
developments in constitutional law, see 75 
N.C.L. Rev. 2252 (1997). 


§ 130A-307: Reserved for future codification purposes. 


§ 130A-308. Continuing releases at permitted facilities; 
notification of completed corrective action. 


(a) Standards adopted under G.S. 130A-294(c) and a permit issued under 
G.S. 1380A-294(c) shall require corrective action for all releases of hazardous 
waste or constituents from any solid waste management unit at a treatment, 
storage, or disposal facility seeking a permit under G.S. 130A-294(c), regard- 
less of the time at which waste was placed in such unit. Permits issued under 
G.S. 180A-294(c) which implement Section 3005 of RCRA (42 U.S.C. § 6925) 
shall contain schedules of compliance for such corrective action (where such 
corrective action cannot be completed prior to issuance of the permit) and 
assurances of financial responsibility for completing such corrective action. 
Notwithstanding any other provision of this section, this section shall apply 
only to units, facilities, and permits that are covered by Section 3004(u) of 
RCRA (42 U.S.C. § 6924(1)). Notwithstanding the foregoing, corrective action 
authorized elsewhere in this Chapter shall not be limited by this section. 

(b) The definitions set out in G.S. 130A-310.31(b) apply to this subsection. 
Any person may submit a written request to the Department for a determina- 
tion that a corrective action for a release of a hazardous waste or constituents 
from a solid waste management unit that is a treatment, storage, or disposal 
facility permitted under G.S 1380A-294(c) has been completed to unrestricted 
use standards. A request for a determination that a corrective action at a 
facility has been completed to unrestricted use standards shall be accompanied 
by the fee required by G.S. 130A-310.39(a)(2). If the Department determines 
that the corrective action at a facility has been completed to unrestricted use 
standards, the Department shall issue a written notification that no further 
corrective action will be required at the facility. The notification shall state 
that no further corrective action will be required at the facility unless the 
Department later determines, based on new information or information not 
previously provided to the Department, that the corrective action at the facility 
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has not been completed to unrestricted use standards or that the Department 
was provided with false or incomplete information. Under any of those 
circumstances, the Department may withdraw the notification and require 
responsible parties to take corrective action at a facility to bring the facility 
into compliance with unrestricted use standards. (1985, c. 738, s. 4; 1989, c. 


168, s. 27; 1997-357, s. 4; 2001-384, s. 11.) 


Editor’s Note. — Session Laws 1997-357, s. 
8, provides: “This act shall not be construed to 
obligate the General Assembly to make any 
appropriation to implement the provisions of 
this act. The Department of Environment, 
Health, and Natural Resources (now the De- 
partment of Environment and Natural Re- 
sources) shall implement the provisions of this 
act from funds otherwise available or appropri- 
ated to the Department.” 

Session Laws 2001-384, s. 18, provides: “This 


act applies to any cleanup of a discharge or 
release of petroleum from an underground stor- 
age tank pursuant to Part 2A of Article 21A of 
Chapter 143 of the General Statutes except 
that land-use restrictions and recordation of 
residual contamination are not required with 
respect to a discharge or release of petroleum 
for which the Department of Environment and 
Natural Resources issued a determination that 
no further action is required prior to 1 Septem- 
ber 2001.” 


act becomes effective 1 September 2001. This 


§ 130A-309. Corrective actions beyond facility boundary. 


Standards adopted under G.S. 130A-294(c) shall require that corrective 
action be taken beyond the facility boundary where necessary to protect 
human health and the environment unless the owner or operator of the facility 
concerned demonstrates to the satisfaction of the Department that, despite the 
owner or operator’s best efforts, the owner or operator was unable to obtain the 
necessary permission to undertake such action. Such standards shall take 
effect upon adoption and shall apply to: 

(1) All facilities operating under permits issued under G.S. 130A-294(c); 
and 

(2) All disposal facilities, surface impoundments, and waste pile units 
(including any new units, replacements of existing units or lateral 
expansions of existing units) which receive hazardous waste after 
July 26.1982. 

Pending adoption of such rules, the Department shall issue corrective action 
orders for facilities referred to in (1) and (2), on a case-by-case basis, consistent 
with the purposes of this section. Notwithstanding any other provision of this 
section, this section shall apply only to units, facilities, and permits that are 
covered by Section 3004(v) of RCRA (42 U.S.C. § 6924(v)). Notwithstanding 
the foregoing, corrective action authorized elsewhere in this Chapter shall not 
be limited by this section. (1985, c. 738, s. 4; 1989, c. 168, s. 28.) 


Part 2A. Nonhazardous Solid Waste Management. 


§ 130A-309.01. Title. 


Lr Part may be cited as the Solid Waste Management Act of 1989. (1989, 
€ Wane) 


Cross References. — As to provisions for 
regional solid waste management authorities, 


see Article 22 of Chapter 153A, G.S. 153A-421 
et seq. 


§ 1380A-309.02. Applicability. 


This Part shall apply to solid waste other than hazardous waste and sludges. 
(939, cH 784; Bo2.) 
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§ 130A-309.03. Findings, purposes. 


(a) The General Assembly finds that: 
(1) Inefficient and improper methods of managing solid waste create 


hazards to public health, cause pollution of air and water resources, 
constitute a waste of natural resources, have an adverse effect on land 
values, and create public nuisances. 


(2) Problems of solid waste management have become a matter statewide 


in scope and necessitate State action to assist local governments in 
improving methods and processes to promote more efficient methods 
of solid waste collection and disposal. 


(3) The continuing technological progress and improvements in methods 


(4) 


(5) 


(6) 


(7) 


of manufacture, packaging, and marketing of consumer products have 
resulted in an ever-mounting increase of the mass of material dis- 
carded by the purchasers of the products, thereby necessitating a 
statewide approach to assisting local governments around the State 
with their solid waste management programs. 

The economic growth and population growth of our State have 
required increased industrial production together with related com- 
mercial and agricultural operations to meet our needs, which have 
resulted in a rising tide of unwanted and discarded materials. 

The failure or inability to economically recover material and energy 
resources from solid waste results in the unnecessary waste and 
depletion of our natural resources; such that, maximum resource 
recovery from solid waste and maximum recycling and reuse of the 
resources must be considered goals of the State. 

Certain solid waste, due to its quantity; concentration; or physical, 
chemical, biological, or infectious characteristics; is exceptionally 
hazardous to human health, safety, and to the environment; such that 
exceptional attention to the transportation, disposal, storage, and 
treatment of the waste is necessary to protect human health, safety, 
and welfare; and to protect the environment. 

This Part should be integrated with other State laws and rules and 
applicable federal law. 


(b) It is the purpose of this Part to: 


ee) 


(2) 


(3) 


(4) 


(5) 
(6) 


(7) 


Regulate in the most economically feasible, cost-effective, and envi- 
ronmentally safe manner the storage, collection, transport, separa- 
tion, processing, recycling, and disposal of solid waste in order to 
protect the public health, safety, and welfare; enhance the environ- 
ment for the people of this State; and recover resources which have 
the potential for further usefulness. 

Establish and maintain a cooperative State program of planning, 
technical assistance, and financial assistance for solid waste manage- 
ment. 

Require counties and municipalities to adequately plan and provide 
efficient, environmentally acceptable solid waste management pro- 
grams; and require counties to plan for proper hazardous waste 
management. 

Require review of the design, and issue permits for the construction, 
operation, and closure of solid waste management facilities. 
Promote the application of resource recovery systems that preserve 
and enhance the quality of air, water, and land resources. 

Ensure that exceptionally hazardous solid waste is transported, dis- 
posed of, stored, and treated in a manner adequate to protect human 
health, safety, and welfare; and the environment. 

Promote the reduction, recycling, reuse, or treatment of solid waste, 
specifically including hazardous waste, in lieu of disposal of the waste. 
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(8) Promote methods and technology for the treatment, disposal, and 
transportation of hazardous waste which are practical, cost-effective, 
and economically feasible. 

(9) Encourage counties and municipalities to utilize all means reasonably 
available to promote efficient and proper methods of managing solid 
waste and to promote the economical recovery of material and energy 
resources from solid waste, including contracting with persons to 
provide or operate resource recovery services or facilities on behalf of 
the county or municipality. 

(10) Promote the education of the general public and the training of solid 
waste professionals to reduce the production of solid waste, to ensure 
proper disposal of solid waste, and to encourage recycling. 

(11) Encourage the development of waste reduction and recycling as a 
means of managing solid waste, conserving resources, and supplying 
energy through planning, grants, technical assistance, and other 
incentives. 

(12) Encourage the development of the State’s recycling industry by 
promoting the successful development of markets for recycled items 
and by promoting the acceleration and advancement of the technology 
used in manufacturing processes that use recycled items. 

(13) Give the State a leadership role in recycling efforts by granting a 
preference in State purchasing to products with recycled content. 
(14) Require counties to develop and implement recycling programs so 
that valuable materials may be returned to productive use, energy 
and natural resources conserved, and the useful life of solid waste 

management facilities extended. 

(15) Ensure that medical waste is transported, stored, treated, and 
disposed of in a manner sufficient to protect human health, safety, and 
welfare; and the environment. 

(16) Require counties, municipalities, and State agencies to determine the 
full cost of providing storage, collection, transport, separation, pro- 
cessing, recycling, and disposal of solid waste in an environmentally 
safe manner; and encourage counties, municipalities, and State 
agencies to contract with private persons for any or all the services in 
order to assure that the services are provided in the most cost- 
effective manner. (1989, c. 784, s. 2.) 


CASE NOTES 


Cited in County of Wake v. N.C. Dep’t of cert. dismissed, 357 N.C. 62, 579 S.E.2d 387 
Envt & Natural Res., 155 N.C. App. 225, 573 (2003). 
S.4.2d 572, 2002 N.C. App. LEXIS 1632 (2002); 


§ 130A-309.04. State solid waste management policy and 
goals. 


(a) It is the policy of the State to promote methods of solid waste manage- 
ment that are alternatives to disposal in landfills and to assist units of local 
government with solid waste management. In furtherance of this State policy, 
there is established a hierarchy of methods of managing solid waste, in 
descending order of preference: 

(1) Waste reduction at the source; 

(2) Recycling and reuse; 

(3) Composting; 

(4) Incineration with energy recovery; 
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(5) Incineration without energy recovery; 
(6) Disposal in landfills. 

(b) It is the policy of the State to encourage research into innovative solid 
waste management methods and products and to encourage regional solid 
waste management projects. 

(c) It is the goal of this State to reduce the municipal solid waste stream, 
primarily through source reduction, reuse, recycling, and composting, by forty 
percent (40%) on a per capita basis by 30 June 2001. 

(1), (2) Repealed by Session Laws 1995 (Regular Session, 1996), c. 594, s. 
8 


(cl) To measure progress toward the municipal solid waste reduction goal in 
a given year, comparison shall be made between the amount by weight of the 
municipal solid waste that, during the baseline year and the given year, is 
received at municipal solid waste management facilities and is: 

(1) Disposed of in a landfill; 

(2) Incinerated; 

(3) Converted to tire-derived fuel; or 
(4) Converted to refuse-derived fuel. 

(c2) Comparison shall be between baseline and given years beginning on 1 
July and ending on 30 June of the following year. The baseline year shall be the 
year beginning 1 July 1991 and ending 30 June 1992. However, a unit of local 
government may use an earlier baseline year if it demonstrates to the 
satisfaction of the Department that it has sufficient data to support the use of 
the earlier baseline year. 

(c3) Repealed by Session Laws 1995 (Regular Session, 1996), c. 594, s. 8. 

(d) In furtherance of the State’s solid waste management policy, each State 
agency shall develop a solid waste management plan that is consistent with 
the solid waste management policy of the State. 

(d1) It is the policy of the State to obtain, to the extent practicable, economic 
benefits from the recovery from solid waste and reuse of material and energy 
resources. In furtherance of this policy, it is the goal of the State to foster 
partnerships between the public and private sectors that strengthen the 
supply of, and demand for, recyclable and reusable materials and that foster 
opportunities for economic development from the recovery and reuse of 
materials. 

(e), (f) Repealed by Session Laws 1995 (Regular Session, 1996), c. 594, s. 8. 
ome Otc 21991, ¢, 62155 2: 1991 (Ree. Sess, 1992), ¢1013.'s. 6; 1995 
(Reg. Sess., 1996), c. 594, s. 8.) 


Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 1013, which amended this sec- 
tion, in s. 8 provides: “Any contract for solid 
waste collection or disposal entered into by any 
county, city, or town that would have been 
lawful if this act had been in effect at the time 
the contract was entered into is validated. The 
provisions of this act that limit a contract or 


franchise for the collection and disposal of solid 
waste to a period of not more than 30 years 
shall not be construed to invalidate any con- 
tract or franchise for a longer period up to 60 
years that was entered into by any county, city, 
or town prior to the date this act is effective.” 
The act became effective July 22, 1992. 


§ 130A-309.05. Regulated wastes; certain exclusions. 


(a) Notwithstanding other provisions of this Article, the following waste 
shall be regulated pursuant to this Part: 


(1) Medical waste; and 


(2) Ash generated by a solid waste management facility from the burning 


of solid waste. 


(b) Ash generated by a solid waste management facility from the burning of 
solid waste shall be disposed of in a properly designed solid waste disposal area 
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that complies with standards developed by the Department for the disposal of 
the ash. The Department shall work with solid waste management facilities 
that burn solid waste to identify and develop methods for recycling and reusing 
incinerator ash or treated ash. 

(c) Recovered material is not subject to regulation as solid waste under this 
Article. In order for a material that would otherwise be regulated as solid 
waste to qualify as a recovered material, the Department may require any 
person who owns or has control over the material to demonstrate that the 
material meets the requirements of this subsection. In order to protect public 
health and the environment, the Commission may adopt rules to implement 
this subsection. In order to qualify as a recovered material: 

(1) Amajority of the recovered material at a facility shall be sold, used, or 
reused within one year; 

(2) The recovered material or the products or by-products of operations 
that process recovered material shall not be discharged, deposited, 
injected, dumped, spilled, leaked, or placed into or upon any land or 
water so that the products or by-products or any constituent thereof 
may enter other lands or be emitted into the air or discharged into any 
waters including groundwaters, or otherwise enter the environment 
or pose a threat to public health and safety; and 

(3) The recovered material shall not be a hazardous waste or have been 
recovered from a hazardous waste. (1989, c. 784, s. 2; 1995 (Reg. Sess.., 
1996), 'c. 594, 's. 9.) 


§ 1380A-309.06. Additional powers and duties of the De- 
partment. 


(a) In addition to other powers and duties set forth in this Part, the 
Department shall: 

(1) Develop a comprehensive solid waste management plan consistent 
with this Part. The plan shall be developed in consultation with units 
of local government and shall be updated at least every three years. In 
developing the State solid waste management plan, the Department 
shall hold public hearings around the State and shall give notice of 
these public hearings to all units of local government and regional 
planning agencies. 

(2) Provide guidance for the orderly collection, transportation, storage, 
separation, processing, recovery, recycling, and disposal of solid waste 
throughout the State. 

(3) Encourage coordinated local activity for solid waste management 
within a common geographical area. 

(4) Provide planning, technical, and financial assistance to units of local 
government and State agencies for reduction, recycling, reuse, and 
processing of solid waste and for safe and environmentally sound solid 
waste management and disposal. 

(5) Cooperate with appropriate federal agencies, local governments, and 
private organizations in carrying out the provisions of this Part. 

(6) Promote and assist the development of solid waste reduction, recy- 
cling, and resource recovery programs that preserve and enhance the 
quality of the air, water, and other natural resources of the State. 

(7) Maintain a directory of recycling and resource recovery systems in the 
State and provide assistance with matching recovered materials with 
markets. 

(8) Manage a program of grants for programs for recycling and special 
waste management, and for programs that provide for the safe and 
proper management of solid waste. 
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(9) Provide for the education of the general public and the training of solid 
waste management professionals to reduce the production of solid 
waste, to ensure proper processing and disposal of solid waste, and to 
encourage recycling and solid waste reduction. 

(10) Develop descriptive literature to inform units of local government of 
their solid waste management responsibilities and opportunities. 

(11) Repealed by Session Laws 1995 (Regular Session, 1996), c. 594, s. 10. 

(12) Provide and maintain recycling bins for the collection and recycling of 
newspaper, aluminum cans, glass containers, and recyclable plastic 
beverage containers at the North Carolina Zoological Park. 

(13) Identify, based on reports required under G.S. 130A-309.14 and any 
other relevant information, those materials in the municipal solid 
waste stream that are marketable in the State or any portion thereof 
and that should be recovered from the waste stream prior to treat- 
ment or disposal. 

(14) Identify and analyze, with assistance from the Department of Com- 
merce pursuant to G.S. 1380A-309.14, components of the State’s 
recycling industry and present and potential markets for recyclable 
materials in this State, other states, and foreign countries. 

(b) The Department may refuse to issue a permit to an applicant who by 
past conduct in this State has repeatedly violated related statutes, rules, 
orders, or permit terms or conditions relating to any solid waste management 
facility and who is deemed by the Department to be responsible for the 
violations. For the purpose of this subdivision, an applicant includes the owner 
or operator of the facility, or, if the owner or operator is a business entity, the 
parent of the subsidiary corporation, a partner, a corporate officer or director, 
or a stockholder holding more than fifty percent (50%) of the stock of the 
corporation. 

(c) The Department shall report to the Environmental Review Commission 
on or before 15 January of each year on the status of solid waste management 
efforts in the State. The report shall include: 

(1) Acomprehensive analysis, to be updated in each report, of solid waste 
generation and disposal in the State projected for the 20-year period 
beginning on 1 July 1991. 

(2) The total amounts of solid waste recycled and disposed of and the 
methods of solid waste recycling and disposal used during the calen- 
dar year prior to the year in which the report is published. 

(3) An evaluation of the development and implementation of local solid 
waste management programs and county and municipal recycling 
programs. 

(4) An evaluation of the success of each county or group of counties in 
meeting the municipal solid waste reduction goal established in G.S. 
130A-309.04. 

(5) Recommendations concerning existing and potential programs for 
solid waste reduction and recycling that would be appropriate for 
units of local government and State agencies to implement to meet the 
requirements of this Part. 

(6) An evaluation of the recycling industry, the markets for recycled 
materials, the recycling of polystyrene, and the success of State, local, 
and private industry efforts to enhance the markets for these mate- 
rials. 

(7) Recommendations to the Governor and the Environmental Review 
Commission to improve the management and recycling of solid waste 
in the State, including any proposed legislation to implement the 
recommendations. 

(8) A description of the condition of the Solid Waste Management Trust 
Fund and the use of all funds allocated from the Solid Waste 
Management Trust Fund, as required by G.S. 130A-309.12(c). 
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(9) A description of the review and revision of bid procedures and the 
purchase and use of reusable, refillable, repairable, more durable, and 
less toxic supplies and products by both the Department of Adminis- 
tration and the Department of Transportation, as required by G.S. 
130A-309.14(a1)(3). 

(10) A description of the implementation of the North Carolina Scrap Tire 
Disposal Act that includes the beginning and ending balances in the 
Scrap Tire Disposal Account for the reporting period, the amount 
credited to the Scrap Tire Disposal Account during the reporting 
period, and the amount of revenue used for grants and to clean up 
nuisance tire collection sites, as required by G.S. 130A-309.63(e). 

(11) A description of the management of white goods in the State, as 
required by G.S. 1380A-309.85. 

(12) Asummary of the report by the Department of Transportation on the 
amounts and types of recycled materials that were specified or used in 
contracts that were entered into by the Department of Transportation 
during the previous fiscal year, as required by G.S. 1386-28.8(g). 

(13) A summary of the reports by each State department, institution, 
agency, community college, and local school administrative unit 
authorized to purchase materials and supplies detailing the amounts 
and types of materials and supplies with recycled content that were 
purchased during the previous fiscal year and the progress toward 
reaching the goals under G.S. 143-58.3, as required by G.S. 148- 
58.2(f). 

(d) Repealed by Session Laws 2001-452, s. 3.1, effective October 28, 2001. 
(1989; ci 784, s: 2; 1991) €. 336; sud: c 62 lissi3e41993 ce 25b0kcre al ooen hea 
mess, 1996)" ce, 594.5. 107 2001-452) se3c1)) 


Editor’s Note. — Session Laws 1991, c. 336, this act. Each department and agency to which 
s. 5, provides: “This act shall not be construed _ this act applies shall implement the provisions 
to obligate the General Assembly to make any of this act from funds otherwise appropriated to 
appropriation to implement the provisions of that department or agency.” 


§ 1380A-309.07. State solid waste management plan. 


The State solid waste management plan shall include, at a minimum: 

(1) Procedures to encourage cooperative efforts in solid waste manage- 
ment by counties and municipalities and groups of counties and 
municipalities where appropriate, including the establishment of 
joint agencies pursuant to G.S. 160A-462. 

(2) Provisions for the continuation of existing effective regional resource 
recovery, recycling, and solid waste management facilities and pro- 
erams. 

(3) Planning guidance and technical assistance to counties and munici- 
palities to aid in meeting the municipal solid waste reduction goals 
established in G.S. 130A-309.04. 

(4) Planning guidance and technical assistance to counties and munici- 
palities to assist the development and implementation of solid waste 
reduction programs. 

(5) Technical assistance to counties and municipalities in determining the 
full cost for solid waste management as required in G.S. 130A-309.08. 

(6) Planning guidance and technical assistance to counties and munici- 
palities to assist the development and implementation of programs for 
alternative disposal, processing, or recycling of the solid wastes 
prohibited from disposal in landfills pursuant to G.S. 130A-309.10 and 
for special wastes. 


504 


$130A-309.08 ART. 9. SOLID WASTE MANAGEMENT $130A-309.09A 


(7) A public education program, to be developed in cooperation with the 
Department of Public Instruction, units of local government, other 
State agencies, and business and industry organizations, to inform 
the public of the need for and the benefits of recycling solid waste and 
reducing the amounts of solid and hazardous waste generated and 
disposed of in the State. The public education program shall be 
implemented through public workshops and through the use of 
precpunes, reports, public service announcements, and other materi- 
als. 

(8) Provisions to encourage partnerships between the public and private 
sectors that strengthen the supply of, and demand for, recyclable 
materials and that foster opportunities for economic development 
from the recovery and reuse of materials. (1989, c. 784, s. 2; 1991, c. 
62s. 0, 1990 (hee. oess., 1996). c. 5094, 5.11") 


§ 130A-309.08. Determination of cost for solid waste man- 
agement; local solid waste management fees. 


(a) Each county and each municipality shall annually determine the full 
cost for solid waste management within the service area of the county or 
municipality for the preceding year. The Commission shall establish by rule 
the method for units of local government to use in calculating full cost. 

(b) Each municipality shall establish a system to inform, no less than once 
a year, residential and nonresidential users of solid waste management 
services within the municipality’s service area of the user’s share, on an 
average or individual basis, of the full cost for solid waste management as 
determined pursuant to subsection (a) of this section. Counties shall provide 
the information required of municipalities only to residential and nonresiden- 
tial users of solid waste management services within the county’s service area 
that are not served by a municipality. Municipalities shall include costs 
charged to them or to persons contracting with them for disposal of solid waste 
in the full cost information provided to residential and nonresidential users of 
solid waste management services. Counties and municipalities are encouraged 
i ae their solid waste management systems through use of an enterprise 
und. 

(c) For purposes of this section, “service area” means the area in which the 
county or municipality provides, directly or by contract, solid waste manage- 
ment services. The provisions of this section shall not be construed to require 
a person operating under a franchise contract or other agreement to collect or 
dispose of solid waste within the service area of a county or municipality to 
make the calculations or to establish a system to provide the information 
required under this section, unless such person agrees to do so as part of such 
franchise contract or other agreement. 

(d) A county may charge fees for the collection, processing, or disposal of 
solid waste as provided in Article 15 of Chapter 153A of the General Statutes. 
A city may charge fees for the collection, processing, or disposal of solid waste 
as provided in Article 16 of Chapter 160A of the General Statutes. 

(e), (f) Repealed by Session Laws 1995 (Regular Session, 1996), c. 594, s. 12. 
(1989, c. 784, s. 2; 1991, c. 621, s. 6; 1995 (Reg. Sess., 1996), c. 594, s. 12.) 


§ 1380A-309.09: Recodified as G.S. 130A-309.09A to 130A.09C by Session 
Laws 1991, ¢: 621, ss. 7 through 10. 


§ 130A-309.09A. Local government solid waste responsi- 
bilities. 

(a) The governing board of each unit of local government shall assess local 

solid waste collection services and disposal capacity and shall determine the 
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adequacy of collection services and disposal capacity to meet local needs and to 
protect human health and the environment. Each unit of local government 
shall implement programs and take other actions that it determines are 
necessary to address deficiencies in service or capacity required to meet local 
needs and to protect human health and the environment. A unit of local 
government may adopt ordinances governing the disposal, in facilities that it 
operates, of solid waste generated outside of the area designated to be served 
by the facility. Such ordinances shall not be construed to apply to privately 
operated disposal facilities located within the boundaries of the unit of local 
government. 

(b) Each unit of local government, either individually or in cooperation with 
other units of local government, shall develop a 10-year comprehensive solid 
waste management plan. Units of local government shall make a good-faith 
effort to achieve the State’s forty percent (40%) municipal solid waste reduction 
goal and to comply with the State’s comprehensive solid waste management 
plan. Each unit of local government shall develop its solid waste management 
plan with public participation, including, at a minimum, one advertised public 
meeting. The Department shall assist units of local government in the 
preparation of the plan required by this subsection if the unit of local 
government requests assistance. Each plan shall be updated at least every 
three years. In order to assure compliance with this subsection, each unit of 
local government shall provide the Department with a copy of its current plan 
upon request by the Department. Each plan shall: 

(1) Evaluate the solid waste stream in the geographic area covered by the 

lan. 

(2) Include a goal for the reduction of municipal solid waste on a per 
capita basis by 30 June 2001 and a goal for the further reduction of 
municipal solid waste by 30 June 2006. The solid waste reduction 
goals shall be determined by the unit or units of local government that 
prepare the plan, and shall be determined so as to assist the State, to 
the maximum extent practical, to achieve the State’s forty percent 
(40%) municipal solid waste reduction goal as set out in G.S. 130A- 
309.04(c). 

(3) be Gesened to achieve the solid waste reduction goals established by 
the plan. 

(4) Include a description of the process by which the plan was developed, 
ane provisions for public participation in the development of the 
plan. 

(5) Include an assessment of current programs and a description of 
intended actions with respect to the following solid waste manage- 
ment methods: 

. Reduction at the source. 
. Collection. 
Recycling and reuse. 
. Composting and mulching. 
. Incineration with energy recovery. 
Incineration without energy recovery. 
. Transfer outside the geographic area covered by the plan. 
. Disposal. 
(6) Include an assessment of current programs and a description of 
intended actions with respect to: 

a. Education with the community and through the schools. 

b. Management of special wastes. 

c. Prevention of illegal disposal and management of litter. 

d. Purchase of recycled materials and products manufactured with 
recycled materials. 


09 hO MO oD 
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(7) Include a description and assessment of the full cost of solid waste 
management, including the costs of collection, disposal, waste reduc- 
tion, and other programs, and of the methods of financing those costs. 

(8) Consider the use of facilities and other resources for management of 
solid waste that may be available through private enterprise. 

(c) Repealed by Session Laws 1995 (Regular Session, 1996), c. 594, s. 12. 

(d) In order to assess the progress in meeting the goal set out in G.S. 
130A-309.04, each unit of local government shall report to the Department on 
the solid waste management programs and waste reduction activities within 
the unit of local government by 1 September of each year. At a minimum, the 
report shall include: 

(1) A description of public education programs on recycling. 

(2) The amount of solid waste received at municipal solid waste manage- 
ment facilities, by type of solid waste. 

(3) The amount and type of materials from the solid waste stream that 
were recycled. 

(4) The percentage of the population participating in various types of 
recycling activities instituted. 

(5) The annual reduction in municipal solid waste, measured as provided 
in G.S. 130A-309.04. 

(6) Information regarding programs and other actions implemented as 
part of the local comprehensive solid waste management plan. 

(7) Astatement of the costs of solid waste management programs imple- 
mented by the unit of local government and the methods of financing 
those costs. 

(e) Repealed by Session Laws 1995 (Regular Session, 1996), c. 594, s. 13. 

(f) Each operator of a municipal solid waste management facility shall 
weigh all solid waste when it is received. 

(g) A unit of local government that is a collector of municipal solid waste 
shall not knowingly collect for disposal, and the owner or operator of a 
municipal solid waste management facility that is owned or operated by a unit 
of local government shall not knowingly dispose of, any type or form of 
municipal solid waste that is generated within the boundaries of a unit of local 
government that by ordinance: 

(1) Prohibits generators or collectors of municipal solid waste from 
disposing of that type or form of municipal solid waste. 

(2) Requires generators or collectors of municipal solid waste to recycle 
that type or form of municipal solid waste. (1989, c. 784, s. 2; 1989 
(Res: Sess., 1990), c. 1009,'s. 4; 1991, c. 621, s. 7; 1995 (Reg. Sess., 
1996), c. 594, s. 13.) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 594, s. 30(a), effective October 1, 
1996, provides: “Each unit of local government 


government that prepared a solid waste man- 
agement plan pursuant to GS. 130A- 
309.09A(b) prior to the date this act becomes 


shall adopt a resolution approving the compre- 
hensive solid waste management plan required 
by G.S. 1380A-309.09A, as amended by Section 
13 of this act, and shall begin implementation 
of the plan by 1 July 1997. Units of local 


effective may, in lieu of developing a new plan, 
update their existing plan to meet the require- 
ments of G.S. 130A-309.09A(b), as amended by 
Section 13 of this act.” 


CASE NOTES 


County was liable to landowner for tem- 
porary taking of easement across county’s 
landfill where regulations were promulgated 
under G.S. 130A-294 requiring that the facility 


be secured by means of gates, chains, berms, 
fences, and other security measures to prevent 
unauthorized entry. Tolbert v. County of Cald- 
well, 121 N.C. App. 653, 468 S.E.2d 504 (1996). 
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§ 130A-309.09B. Local government waste reduction pro- 
grams. 


(a) Each unit of local government shall establish and maintain a solid waste 
reduction program that will enable the unit of local government to meet the 
local solid waste reduction goals established pursuant to G.S. 130A- 
309.09A(b)(2). The following requirements shall apply: 

(1) Demolition debris consisting of used asphalt or used asphalt mixed 
with dirt, sand, gravel, rock, concrete, or similar nonhazardous 
material may be used as fill and need not be disposed of in a permitted 
landfill or solid waste disposal facility, provided that demolition debris 
may not be placed in the waters of the State or at or below the 
seasonal high water table. 

(2) Repealed by Session Laws 1991, c. 621, s. 8. 

(3) Units of local government are encouraged to separate marketable 
plastics, glass, metal, and all grades of paper for recycling prior to 
final disposal and are further encouraged to recycle yard trash and 
other organic solid waste into compost available for agricultural and 
other acceptable uses. 

(b) To the maximum extent practicable, units of local government should 
participate in the preparation and implementation of joint waste reduction and 
solid waste management programs, whether through joint agencies estab- 
lished pursuant to G.S. 153A-421, G.S. 160A-462, or any other means provided 
by law. Nothing in a county’s solid waste management or waste reduction 
program shall affect the authority of a municipality to franchise or otherwise 
provide for the collection of solid waste generated within the boundaries of the 
municipality. 

(c) through (e) Repealed by Session Laws 1995 (Regular Session, 1996), c. 
594, s. 14. 

(f) A county or counties and its or their municipalities may jointly deter- 
mine, through a joint agency established pursuant to G.S. 153A-421 or G.S. 
160A-462, which local governmental agency shall administer a solid waste 
management or waste reduction program. 

(g) Repealed by Session Laws 1995 (Regular Session, 1996), c. 594, s. 14. 
(1989, c. 784, s. 2; 1989 (Reg. Sess., 1990), c. 1009, s. 4; 1991, c. 537, s. 2; c. 621, 
s. 8; 1993, c. 86, s. 1; 1995 (Reg. Sess., 1996), c. 594, s. 14.) 


§ 1380A-309.09C. Additional powers of local governments; 
construction of this Part; effect of noncompli- 
ance. 


(a) To effect the purposes of this Part, counties and municipalities are 
authorized, in addition to other powers granted pursuant to this Part: 

(1) To contract with persons to provide resource recovery services or 
operate resource recovery facilities on behalf of the county or munic- 
ipality. 

(2) To indemnify persons providing resource recovery services or operat- 
ing resource recovery facilities for liabilities or claims arising out of 
the provision or operation of such services or facilities that are not the 
result of the sole negligence of the persons providing the services or 
operating the facilities. 

(3) To contract with persons to provide solid waste disposal services or 
operate solid waste disposal facilities on behalf of the county or 
municipality. 
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(b) Acounty or municipality may enter into a written agreement with other 
persons, including persons transporting solid waste, to undertake to fulfill 
some or all of the county’s or municipality’s responsibilities under this Part. 

(c) Nothing in this Part shall be construed to prevent the governing board of 
any county or municipality from providing by ordinance or regulation for solid 
waste management standards which are stricter or more extensive than those 
imposed by the State solid waste management program and rules and orders 
issued to implement the State program. 

(d) Nothing in this Part or in any rule adopted by any agency shall be 
construed to require any county or municipality to participate in any regional 
solid waste management until the governing board of the county or munici- 
pality has determined that participation in such a program is economically 
feasible for that county or municipality. Nothing in this Part or in any special 
or local act or in any rule adopted by any agency shall be construed to limit the 
authority of a municipality to regulate the disposal of solid waste located 
within its boundaries or generated within its boundaries so long as a facility 
for any such disposal has been approved by the Department, unless the 
municipality is included within a solid waste management program created 
under a joint agency or special or local act. If bonds had been issued to finance 
a solid waste management program in reliance on State law granting to a unit 
of local government, a region, or a special district the responsibility for the 
solid waste management program, nothing herein shall permit any govern- 
mental agency to withdraw from the program if the agency’s participation is 
necessary for the financial feasibility of the project, so long as the bonds are 
outstanding. 

(e) Nothing in this Part or in any rule adopted by any State agency pursuant 
to this Part shall require any person to subscribe to any private solid waste 
collection service. 

(f) In the event a region, special district, or other entity by special act or 
joint agency, has been established to manage solid waste, any duty or 
responsibility or penalty imposed under this Part on a unit of local government 
shall apply to such region, special district, or other entity to the extent of the 
grant of the duty or responsibility or imposition of such penalty. To the same 
extent, such region, special district, or other entity shall be eligible for grants 
or other benefits provided pursuant to this Part. 

(g) In addition to any other penalties provided by law, a unit of local 
government that does not comply with the requirements of G.S. 130A- 
309.09A(b) and G.S. 130A-309.09B(a) shall not be eligible for grants from the 
Solid Waste Management Trust Fund, the Scrap Tire Disposal Account, or the 
White Goods Management Account and shall not receive the proceeds of the 
scrap tire disposal tax imposed by Article 5B of Chapter 105 of the General 
Statutes or the proceeds of the white goods disposal tax imposed by Article 5C 
of Chapter 105 of the General Statutes to which the unit of local government 
would otherwise be entitled. The Secretary shall notify the Secretary of 
Revenue to withhold payment of these funds to any unit of local government 
that fails to comply with the requirements of G.S. 130A-309.09A(b) and G.S. 
130A-309.09B(a). Proceeds of the scrap tire disposal tax that are withheld 
pursuant to this subsection shall be credited to the Scrap Tire Disposal 
Account and may be used as provided in G.S. 130A-309.63. Proceeds of the 
white goods disposal tax that are withheld pursuant to this subsection shall be 
credited to the White Goods Management Account and may be used as 
provided in G.S. 130A-309.83. (1989, c. 784, s. 2; 1989 (Reg. Sess., 1990), c. 
1009, s. 4; 1991, c. 621, s. 9; 1995 (Reg. Sess., 1996), c. 594, s. 15.) 
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§ 130A-309.09D. Responsibilities of generators of munici- 
pal solid waste owners and operators of pri- 
vately owned solid waste management facili- 
ties and collectors of municipal solid waste. 


(a) A generator of municipal solid waste shall not knowingly dispose of, a 
collector of municipal solid waste shall not knowingly collect for disposal, and 
the owner or operator of a privately owned or operated municipal solid waste 
management facility shall not knowingly dispose of, any type or form of 
municipal solid waste that is generated within the boundaries of a unit of local 
government that by ordinance: 

(1) Prohibits generators or collectors of municipal solid waste from 
disposing of that type or form of municipal solid waste. 

(2) Requires generators or collectors of municipal solid waste to recycle 
that type or form of municipal solid waste. 

(b) On or before 1 August, the owner or operator of a privately owned solid 
waste management facility shall report to the Department, for the previous 
year beginning 1 July and ending 30 June, the amount by weight of the solid 
waste that was received at the facility and disposed of in a landfill, incinerated, 
or converted to fuel. To the maximum extent practicable, the reports shall 
indicate by weight the county of origin of all solid waste. The owner or operator 
shall transmit a copy of the report to the county in which the facility is located 
and to each county from which solid waste originated. 

(c) A generator of industrial solid waste that owns and operates an indus- 
trial solid waste facility for the management of industrial solid waste gener- 
ated by that generator shall develop a 10-year waste management plan. The 
plan shall be updated at least every three years. In order to assure compliance 
with this subsection, each generator to which this subsection applies shall 
provide the Department with a copy of its current plan upon request by the 
Department. Each generator to which this subsection applies shall file a report 
on its implementation of the plan required by this subsection with the 
Department by 1 August of each year. A generator to which this subsection 
applies may provide the Department with a copy of a current plan prepared 
pursuant to an ordinance adopted by a unit of local government or prepared for 
any other purpose if the plan meets the requirements of this subsection. The 
plan shall have the following components: 

(1) A waste reduction goal established by the generator. 

(2) Options for the management and reduction of wastes evaluated by the 
generator. 

(3) A waste management strategy, including plans for waste reduction 
and waste disposal, for the 10-year period covered by the plan. (1991, 
c. 621, s. 11; 1995 (Reg. Sess., 1996), c. 594, s. 16.) 


§ 130A-309.10. Prohibited acts relating to packaging; 
coded labeling of plastic containers required; 
disposal of certain solid wastes in landfills or 
by incineration prohibited. 


(a) No beverage shall be sold or offered for sale within the State in a 
beverage container designed and constructed so that the container is opened 
by detaching a metal ring or tab. 

(b) No person shall distribute, sell, or offer for sale in this State, any product 
packaged in a container or packing material manufactured with fully haloge- 
nated chlorofluorocarbons (CFC). Producers of containers or packing material 
manufactured with chlorofluorocarbons (CFC) are urged to introduce alterna- 
tive packaging materials that are environmentally compatible. 
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(c)(1) No plastic bag shall be provided at any retail outlet to any retail 
customer to use for the purpose of carrying items purchased by that 
customer unless the bag is composed of material that is recyclable. 

(2) It is the goal of the State that at least twenty-five percent (25%) of the 
plastic bags provided at retail outlets in the State to retail customers 
for carrying items purchased by the customer be recycled. 

(d)(1) No person shall distribute, sell, or offer for sale in this State any 
polystyrene foam product that is to be used in conjunction with food 
for human consumption unless the product is composed of material 
that is recyclable. 

(2) Repealed by Session Laws 1995, c. 321, s. 1. 

(e) No person shall distribute, sell, or offer for sale in this State any rigid 
plastic container, including a plastic beverage container unless the container 
has a molded label indicating the plastic resin used to produce the container. 
The code shall consist of a number placed within three triangulated arrows 
and letters placed below the triangulated arrows. The three arrows shall form 
an equilateral triangle with the common point of each line forming each angle 
of the triangle at the midpoint of each arrow and rounded with a short radius. 
The arrowhead of each arrow shall be at the midpoint of each side of the 
triangle with a short gap separating the arrowhead from the base of the 
adjacent arrow. The triangle formed by the three arrows curved at their 
midpoints shall depict a clockwise path around the code number. The label 
shall appear on or near the bottom of the container and be clearly visible. A 
container having a capacity of less than eight fluid ounces or more than five 
gallons is exempt from the requirements of this subsection. The numbers and 
letters shall be as follows: 

(1) For polyethylene terephthalate, the letters “PETE” and the number 1. 

(2) For high density polyethylene, the letters “HDPE” and the number 2. 

(3) For vinyl, the letter “V” and the number 3. 

(4) For low density polyethylene, the letters “LDPE” and the number 4. 

(5) For polypropylene, the letters “PP” and the number 5. 

(6) For polystyrene, the letters “PS” and the number 6. 

(7) For any other, the letters “OTHER” and the number 7. 

(f) No person shall knowingly dispose of the following solid wastes in 
landfills: 

(1) Repealed by Session Laws 1991, c. 375, s. 1. 

(2) Used oil. 

(3) Yard trash, except in landfills approved for the disposal of yard trash 
under rules adopted by the Commission. Yard trash that is source 
separated from solid waste may be accepted at a solid waste disposal 
area where the area provides and maintains separate yard trash 
composting facilities. 

(4) White goods. 

(5) Antifreeze (ethylene glycol). 

(6) Aluminum cans. 

(7) (Effective until January 1, 2008) Whole scrap tires, as provided in 
G.S. 130A-309.58(b). The prohibition against landfilling whole tires 
applies to all whole pneumatic rubber coverings, but does not apply to 
whole solid rubber coverings. 

(7) (Effective January 1, 2008 until October 1, 2009) Whole scrap 
tires, as provided in G.S. 130A-309.58(b). The prohibition of the 
disposal of whole scrap tires in landfills applies to all whole pneumatic 
rubber coverings, but does not apply to whole solid rubber coverings. 

(7) (Effective October 1, 2009) Whole scrap tires, as provided in G.S. 
130A-309.58(b). The prohibition of the disposal of on disposal of whole 
scrap tires in landfills applies to all whole pneumatic rubber cover- 
ings, but does not apply to whole solid rubber coverings. 
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(8) Lead-acid batteries, as provided in G.S. 130A-309.70. 

(9) (Effective January 1, 2008) Beverage containers that are required 
to be recycled under G.S. 18B-1006.1. 

(10) (Effective October 1, 2009) Motor vehicle oil filters. 

(11) (Effective October 1, 2009) Recyclable rigid plastic containers that 
are required to be labeled as provided in subsection (e) of this section, 
that have a neck smaller than the body of the container, and that 
accept a screw top, snap cap, or other closure. The prohibition on 
disposal of recyclable rigid plastic containers in landfills does not 
apply to rigid plastic containers that are intended for use in the sale 
or distribution of motor oil. 

(12) (Effective October 1, 2009) Wooden pallets, except that wooden 
pallets may be disposed of in a landfill that is permitted to only accept 
construction and demolition debris. 

(13) (Effective October 1, 2009) Oyster shells. 

({1) No person shall knowingly dispose of the following solid wastes by 
incineration in an incinerator for which a permit is required under this Article: 

(1) Antifreeze (ethylene glycol) used solely in motor vehicles. 

(2) Aluminum cans. 

(3) Repealed by Session Laws 1995 (Regular Session, 1996) cL a94ismlie 

(4) White goods. 

(5) Lead-acid batteries, as provided in G.S. 130A-309.70. 

(6) (Effective January 1, 2008) Beverage containers that are required 
to be recycled under G.S. 18B-1006.1. 

(f2) Subsection (f1) of this section shall not apply to solid waste incinerated 
in an incinerator solely owned and operated by the generator of the solid waste. 
Subsection (f1) of this section shall not apply to antifreeze (ethylene glycol) 
that cannot be recycled or reclaimed to make it usable as antifreeze in a motor 
vehicle. 

(g) Repealed by Session Laws 1995 (Regular Session, 1996), c. 594, s. 17. 

(h) The accidental or occasional disposal of small amounts of prohibited 
solid waste by landfill shall not be construed as a violation of subsection (f) of 
this section. 

(i) The accidental or occasional disposal of small amounts of prohibited solid 
waste by incineration shall not be construed as a violation of subsection (f1) of 
this section if the Department has approved a plan for the incinerator as 
provided in subsection (j) of this section or if the incinerator is exempt from 
subsection (j) of this section. 

(j) The Department may issue a permit pursuant to this Article for an 
incinerator that is subject to subsection (f1) of this section only if the applicant 
for the permit has a plan approved by the Department pursuant to this 
subsection. The applicant shall file the plan at the time of the application for 
the permit. The Department shall approve a plan only if it complies with the 
requirements of this subsection. The plan shall provide for the implementation 
of a program to prevent the incineration of the solid waste listed in subsection 
(f1) of this section. The program shall include the random visual inspection 
prior to incineration of at least ten percent (10%) of the solid waste to be 
incinerated. The program shall also provide for the retention of the records of 
the random visual inspections and the training of personnel to recognize the 
solid waste listed in subsection (f1) of this section. If a random visual 
inspection discovers solid waste that may not be incinerated pursuant to 
subsection (f1) of this section, the program shall provide that the operator of 
the incinerator shall dispose of the solid waste in accordance with applicable 
federal and State laws, regulations, and rules. This subsection does not apply 
to an incinerator that disposes only of medical waste. 

(k) (Effective October 1, 2009) A county or city may petition the Depart- 
ment for a waiver from the prohibition on disposal of a material described in 
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subdivisions (9), (10), (11) and (12) of subsection (f) of this section in a landfill 
based on a showing that prohibiting the disposal of the material would 
Cometitlte an economic hardshipt (LO89nc, 784, S22. 1991 es23esiilje. Sao, s. 
io Ode Reet Sessisul 992) ec, 932si6si0lx 2993 en 290i5) de NOOS ce321 ys). 1; 
ce. 504, s. 9; 1995 (Reg. Sess., 1996), c. 594, s. 17; 2001-440, ss. 3.1, 3.2; 


2005-348, s. 3; 2005-362, ss. 2, 3.) 


Subdivision (f)(7) Set Out Three Times. 
— The first version of subdivision (f)(7) set out 
above is effective until January 1, 2008. The 
second version of subdivision (f)(7) is effective 
January 1, 2008. The third version of subdivi- 
sion (f)(7) is effective October 1, 2009. 

Editor’s Note. — This section was amended 
by Session Laws 2005-362, s. 2 in the coded bill 
drafting format provided by G.S. 120-20.1. The 
act failed to incorporate the changes in subdi- 
vision (f)(7) made by Session Laws 2005-348, s. 
3. The version of subdivision (f)(7) effective 
October 1, 2009 is set out in the form above at 
the direction of the Revisor of Statutes. 

Session Laws 2001-440, s. 3.3, provides: “If 
an incinerator that is subject to the new G.S. 
130A-309.10() as enacted by Section 3.2 of this 
act [s. 3.2 of Session Laws 2001-440, which 
added subsections (i) and (j) of G.S. 130A- 
309.10] has received a permit pursuant to this 
Article prior to the effective date of Section 3.2 
of this act [October 15, 2001], then a plan that 
complies with the requirements of G.S. 130A- 
309.10(j) shall be submitted to the Department 
for approval within 90 days after Section 3.2 of 
this act becomes effective. The Department 
shall review and either approve or disapprove a 
plan submitted pursuant to this section [s. 3.3 
of Session Laws 2001-440] within 90 days of the 
day the plan is submitted. Upon approval by 
the Department, a plan submitted pursuant to 
this section [s. 3.3 of Session Laws 2001-440] 
shall be implemented within 60 days of the date 
of its approval.” 

Session Laws 2001-440, s. 3.4, provides: “The 
Environmental Management Commission shall 
adopt temporary rules in accordance with 65 
Federal Register No. 235 pp. 76,378 through 
76,405 (6 December 2000) by 1 March 2002. 
These rules shall include a compliance schedule 
that requires existing small municipal waste 
combustion units to achieve final compliance 


with the rules no later than 1 March 2003.” For 
extension of the date by which certain small 
municipal waste combustion units must 
achieve compliance with the rules adopted pur- 
suant to this provision, see Session Laws 2002- 
ZA Sr Ze 

Session Laws 2001-440, s. 3.5, provides: “The 
Lower Cape Fear River Research and Educa- 
tion Program, located at and administered by 
the Center for Marine Science at the University 
of North Carolina at Wilmington, shall pursue 
and apply for funding to conduct water quality 
and sediment sampling for heavy metals and 
other contaminants in the Lower Cape Fear 
River.” 

Session Laws 2002-24, s. 2, provides: “Not- 
withstanding the provisions of Section 3.4 of 
S.L. 2001-440 to the contrary, rules adopted by 
the Environmental Management Commission 
pursuant to Section 3.4 of S.L. 2001-440 shall 
include a compliance schedule that requires 
existing small municipal waste combustion 
units to achieve final compliance with the rules 
on and after 1 December 2004. The Environ- 
mental Management Commission shall amend 
rules adopted pursuant to Section 3.4 of S.L. 
2001-440 to conform to the requirements of this 
section.” 

Effect of Amendments. — Session Laws 
2005-348, s. 3, effective January 1, 2008, in 
subsection (f), rewrote the second sentence of 
subdivision (7), which read: “The prohibition 
against landfilling whole tires applies to all 
whole pneumatic rubber coverings, but does not 
apply to whole solid rubber coverings.” and 
added subdivision (9); and in subsection (f1), 
added subdivision (6). 

Session Laws 2005-362, ss. 2 and 3, effective 
October 1, 2009, substituted “prohibition on 
disposal of whole tires in landfills” for “prohibi- 
tion against landfilling whole tires” in subdivi- 
sion (f)(7), and added subdivisions (f)(10) 
through (f)(13) and subsection (k). 


§ 130A-309.11. Compost standards and applications. 


(a) In order to protect the State’s land and water resources, compost 
produced, utilized, or disposed of by the composting process at solid waste 
management facilities in the State must meet criteria established by the 


Department. 


(b) The Commission shall adopt rules to establish standards for the produc- 
tion of compost. Rules shall be adopted not later than 24 months after the 
initiation of rule making. Such rules shall include: 
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(1) Requirements necessary to produce hygienically safe compost prod- 
ucts for varying applications. 

(2) A classification scheme for compost based on: 

a. The types of waste composted, including at least one type contain- 
ing only yard trash; 

b. The maturity of the compost, including at least three degrees of 
decomposition for fresh, semi-mature, and mature; and 

c. The levels of organic and inorganic constituents in the compost. 

(c) The compost classification scheme shall address: 

(1) Methods for measurement of the compost maturity. 

(2) Particle sizes. 

(3) Moisture content. 

(4) Average levels of organic and inorganic constituents, including heavy 
metals, for such classes of compost as the Department establishes, 
and the analytical methods to determine those levels. 

(d) The Commission shall adopt rules to prescribe the allowable uses and 
application rates of compost. Rules shall be adopted not later than 24 months 
after the initiation of rule making. Such rules shall be based on the following 
criteria: 

(1) The total quantity of organic and inorganic constituents, including 
heavy metals, allowed to be applied through the addition of compost to 
the soil per acre per year. 

(2) The allowable uses of compost based on maturity and type of compost. 

(e) Ifcompost is produced which does not meet the criteria prescribed by the 
Department for agricultural and other use, the compost must be reprocessed or 
disposed of in a manner approved by the Department, unless a different 
application is specifically permitted by the Department. (1989, c. 784, s. At 
1995 (Reg. Sess., 1996), c. 594, s. 18.) 


§ 130A-309.12. Solid Waste Management Trust Fund. 


(a) The Solid Waste Management Trust Fund is created and is to be 
administered by the Department for the purposes of: 

(1) Funding activities of the Department to promote waste reduction and 
recycling including but not limited to public education programs and 
technical assistance to units of local government; 

(2) Funding research on the solid waste stream in North Carolina; 

(3) Funding activities related to the development of secondary materials 
markets; 

(4) phere funding for demonstration projects as provided by this Part; 
an 

(5) Providing funding for research by The University of North Carolina 
and independent nonprofit colleges and universities within the State 
which are accredited by the Southern Association of Colleges and 
Schools as provided by this Part. 

(b) The Solid Waste Management Trust Fund shall consist of the following: 

(1) Funds appropriated by the General Assembly. 

(2) Contributions and grants from public or private sources. 

(3) Five percent (5%) of the proceeds of the scrap tire disposal tax imposed 

_ under Article 5B of Chapter 105 of the General Statutes. 

(4) Eight percent (8%) of the proceeds of the white goods disposal tax 

imposed under Article 5C of Chapter 105 of the General Statutes. 
(c) The Department shall include in the report required by G.S. 130A- 
309.06(c) a description of the condition of the Solid Waste Management Trust 
Fund and the use of all funds allocated from the Solid Waste Management 
Trust Fund. (1989, c. 784, s. 2; 1991, c. 690, s. 10; 1991 (Reg. Sess., 1992), c. 
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O90, 6117-1993) 'c) 47 1hissi5, 8; cr 518, s. 1; c:548, 8: 3; 1997-209)s.. 151998-24, 
ss. 3, 7; 2000-109, s. 9(a); 2001-265, s. 5; 2001-452, s. 3.2.) 


Editor’s Note. — Session Laws 1993, c. 471, July 18, 2000, amended Session Laws 1993, c. 
s. 8 provided that subdivision (b)(4) of this 471, s. 11, to delete the postponed date for this 
section would be repealed. Session Laws 1993, amendment. Subsequently, Session Laws 2001- 
c. 471, s. 11, as amended by Session Laws’ 265, s. 5, effective retroactively to July 13, 
1998-24, s. 7, had provided that the repeal of 2000, repealed Session Laws 1993, c. 471, s. 8. 


subdivision (b)(4) would be effective July 1, Subdivision (b)(4) is therefore not repealed. 
2002. Session Laws 2000-109, s. 9(a), effective 


§ 130A-309.13: Reserved for future codification purposes. 


§ 180A-309.14. Duties of State agencies. 


(a) Each State agency, including the General Assembly, the General Court of 
Justice, and The University of North Carolina shall: 

(1) Establish a program in cooperation with the Department and the 
Department of Administration for the collection of all recyclable 
materials generated in State offices throughout the State. The pro- 
gram shall provide that recycling containers are readily accessible on 
each floor where State employees are located in a building occupied by 
a State agency. Recycling containers required pursuant to this subdi- 
vision shall be clearly labeled to identify the types of recyclable 
materials to be deposited in each container and, to the extent 
practicable, recycling containers for glass, plastic, and aluminum 
shall be located near trash receptacles. The program shall provide for 
the collection of all of the following recyclable materials. 

a. Aluminum. 

b. Newspaper. 

c. Sorted office paper. 

d. Recyclable glass. 

e. Plastic bottles. 

As used in this subdivision, the term “sorted office paper” means 
paper used in offices that is of a high quality for purposes of recycling 
and includes copier paper, computer paper, letterhead, ledger, white 
envelopes, and bond paper. 

(2) Provide procedures for collecting and storing recyclable materials, 
containers for storing materials, and contractual or other arrange- 
ments with buyers of the recyclable materials. 

(3) The Department of Administration and the Department of Transpor- 
tation shall each provide by 1 October of each year to the Department 
of Environment and Natural Resources a detailed description of the 
respective Agency’s review and revision of bid procedures and pur- 
chase and use of reusable, refillable, repairable, more durable, and 
less toxic supplies and products. The information provided by the 
Department of Administration and the Department of Transportation 
to the Department of Environment and Natural Resources shall also 
be included in the report required by G.S. 130A-309.06(c). 

(4) Establish and implement, in cooperation with the Department and the 
Department of Administration, a solid waste reduction program for 
materials used in the course of agency operations. The program shall 
be designed and implemented to achieve maximum feasible reduction 
of solid waste generated as a result of agency operations. 

(5) Prepare any written report in compliance with the model report under 
subsection (j) of this section. The State agency shall, in lieu of 
distributing the report in mass: 
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a. Notify persons to whom each agency is required to report, and any 
other persons it deems appropriate, that a report has been 
published, its subject and title, and the locations, including State 
libraries, at which the report is available; 

b. Deliver any report to only those State libraries that each agency 
determines is likely to receive requests for a particular report: 
and 

c. Distribute a report to only those who request the report. 

A State library that has received a report shall distribute a report 
only upon request. Any State agency required by law to report to an 
entity shall be in compliance with that law by notifying that entity 
under sub-subdivision a. of this subdivision. 

(al) The Department of Administration shall review and revise its bid 
procedures and specifications set forth in Article 3 of Chapter 143 of the 
General Statutes and the Department of Transportation shall review and 
revise its bid procedures and specifications set forth in Article 2 of Chapter 136 
of the General Statutes to encourage the purchase or use of reusable, refillable, 
repairable, more durable, and less toxic supplies and products. 

(1) The Department of Administration shall require the procurement of 
such supplies and products to the extent that the purchase or use is 
practicable and cost-effective. The Department of Administration 
shall require the purchase or use of remanufactured toner cartridges 
for laser printers to the extent practicable. 

(2) The Department of Transportation shall require the purchase or use of 
such supplies and products in the construction and maintenance of 
highways and bridges to the extent that the purchase or use is 
practicable and cost-effective. 

(3) The Department of Administration and the Department of Transpor- 
tation shall each provide by 1 October of each year to the Department 
of Environment and Natural Resources a detailed description of the 
respective Agency’s review and revision of bid procedures and pur- 
chase and use of reusable, refillable, repairable, more durable, and 
less toxic supplies and products. The information provided by the 
Department of Administration and the Department of Transportation 
to the Department of Environment and Natural Resources shall also 
be included in the report required by G.S. 130A-309.06(c). 

(b) The Department of Commerce shall assist and encourage the recycling 
industry in the State. Assistance and encouragement of the recycling industry 
shall include: 

(1) Assisting the Department in the identification and analysis, by the 
Department pursuant to G.S. 130A-309.06, of components of the 
State’s recycling industry and present and potential markets for 
recyclable materials in this State, other states, and foreign countries; 

(2) Providing information on the availability and benefits of using recy- 
cled materials to businesses and industries in the State; and 

(3) Distributing any material prepared in implementing this section to 
the public, businesses, industries, units of local government, or other 
organizations upon request. 

(c) Repealed by Session Laws 1993, c. 250, s. 2. 

(d) The Department of Commerce shall investigate the potential markets 
for composted materials and shall submit its findings to the Department for 
the waste registry informational program administered by the Department in 
order to stimulate absorption of available composted materials into such 
markets. 

(e) On or before 1 March 1991, the Department of Commerce shall report to 
the General Assembly its findings relative to: 
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(1) Potential markets for composted materials, including private and 
public sector markets; 

(2) The types of materials which may legally and effectively be used in a 
successful composting operation; and 

(3) The manner in which the composted materials should be marketed for 
optimum use. 

(f)(1) All State agencies, including the Department of Transportation and 
the Department of Administration, and units of local government are 
required to procure compost products when they can be substituted 
for, and cost no more than, regular soil amendment products, provided 
the compost products meet all applicable engineering and environ- 
mental quality standards, specifications, and rules. This product 
preference shall apply to, but not be limited to, highway construction 
and maintenance projects, highway planting and beautification 
projects, recultivation and erosion control programs, and other 
projects. 

(2) The Department of Transportation shall, consistent with economic 
feasibility and applicable engineering and environmental quality 
standards, use scrap tires, demolition debris, and untreated, stabi- 
lized, or encapsulated ash from boilers and incinerators in highway 
construction and maintenance projects. 

(g) The Department of Public Instruction, with the assistance of the 
Department and The University of North Carolina, shall develop, distribute, 
and encourage the use of guidelines for the collection of recyclable materials 
and for solid waste reduction in the State system of education. At a minimum, 
the guidelines shall address solid waste generated in administrative offices, 
classrooms, dormitories, and cafeterias. The guidelines shall be developed by 1 
January 1991. 

(h) In order to orient students and their families to the recycling of waste 
and to encourage the participation of schools, communities, and families in 
recycling programs, the school board of each school district in the State shall 
make available an awareness program in the recycling of waste materials. The 
program shall be provided at both the elementary and secondary levels of 
education. 

(i) The Department of Public Instruction is directed to develop, from funds 
appropriated for environmental education, curriculum materials and resource 
guides for a recycling awareness program for instruction at the elementary, 
middle, and high school levels. 

(j) The Department of Administration shall develop a model report for 
reports published by any State agency, the General Assembly, the General 
Court of Justice, or The University of North Carolina. This model report shall 
satisfy the following: 

(1) The paper in the report shall, to the extent economically practicable, 
be made from recycled paper and shall be capable of being recycled. 

(2) The other constituent elements of the report shall, to the extent 
economically practicable, be made from recycled products and shall be 
capable of being recycled or reused. 

(3) The report shall be printed on both sides of the paper if no additional 
time, staff, equipment, or expense would be required to fulfill this 
requirement. 

(4) State publications that are of historical and enduring value and 
importance to the citizens of North Carolina shall be printed on 
alkaline (acid-free) paper according to G.S. 125-11.13. 

(k) The Department of Transportation shall provide and maintain recycling 
containers at each rest area located in this State on a highway in the Interstate 
Highway System or in the State highway system for the collection of each of 
the following recyclable materials for which recycling 1s feasible: 
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(1) Aluminum. 

(2) Newspaper. 

(3) Recyclable glass. 

(4) Plastic bottles. 
For each rest area that has recycling containers, the Department of Transpor- 
tation shall install signs, or modify existing signs, that are proximately located 
to the rest area to notify motorists that the rest area has recycling containers. 

(1) Any State agency or agency of a political subdivision of the State that is 
using State funds, or any person contracting with any agency with respect to 
work performed under contract, shall procure products of recycled steel if all of 
the following conditions are satisfied: 

(1) The product must be acquired competitively within a reasonable time 
frame. 

(2) The product must meet appropriate performance standards. 

(3) The product must be acquired at a reasonable price. 

(m) (Effective January 1, 2008) The Alcoholic Beverage Control Commis- 
sion, with the assistance of the Department, shall develop a model recycling 
program for holders of on-premises malt beverage permits, on-premises 
unfortified wine permits, on-premises fortified wine permits, and mixed 
beverages permits under G.S. 18B-1001 that are required to recycle beverage 
containers under G.S. 18B-1006.1. The model program shall provide for the 
separation, storage, and collection for recycling of all beverage containers that 
are required to be recycled under G.S. 18B-1006.1 and shall provide alterna- 
tives that reflect variations in local circumstances across the State. The 
Alcoholic Beverage Control Commission may adopt rules to comply with this 
section. (1989, c. 784, s. 2; 1991, c. 522, s. 1; 1991 (Reg. Sess., 1992), c. 959, s. 
oe IES y es IIMs Ibe Waal lec 108. UNG) scene evo: 903, S. 74; 2001-144, s. 
1; 2001-452, s. 3.3; 2001-512, ss. 13, 14; 2003-284, s. 6.10(a); 2003-340, s. 1.6: 
2005-348, s. 2.) 


Editor’s Note. — The second sentence of 
subdivision (al)(3) was apparently intended to 
be added by Session Laws 2001-452, s. 3.3: 
however, Session Laws 2001-452 was in the 
coded bill drafting format, but did not under- 
line that sentence. The sentence was subse- 
quently added by Session Laws 2003-340, s. 
1.6, effective July 27, 2003. 

Session Laws 2001-512, s. 15, provides: “This 
act shall not be construed to obligate the Gen- 
eral Assembly to appropriate any funds to im- 
plement the provisions of this act. Every agency 
to which this act applies shall implement the 
provisions of this act from funds otherwise 
appropriated or available to the agency.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 


Session Laws 2003-284, s. 6.10(b), provides: 
“The Department of Administration shall re- 
port to the Joint Legislative Commission on 
Governmental Operations on agencies’ compli- 
ance with this section.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Session Laws 2003-340, s. 8, is a severability 
clause. 

Effect of Amendments. — Session Laws 
2005-348, s. 2, effective January 1, 2008, added 
subsection (m). 


§ 130A-309.14A. Reports by certain State-assisted entities. 


Any community college, as defined in GS. 115D-2(2), and any nonprofit 
corporation that receives State funds are encouraged to prepare any written 
reports in compliance with G.S. 130A-309.14(j). (1993, c. 448, s. 3.) 
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§ 130A-309.15. Prohibited acts regarding used oil. 


(a) No person may knowingly: 

1) Collect, transport, store, recycle, use, or dispose of used oil in any 
manner which endangers the public health or welfare. 

(2) Discharge used oil into sewers, drainage systems, septic tanks, surface 
waters, groundwaters, watercourses, or marine waters. 

(3) Dispose of used oil in landfills in the State unless such disposal has 
been approved by the Department. 

(4) Mix used oil with solid waste that is to be disposed of in landfills. 

(5) Mix used oil with hazardous substances that make it unsuitable for 
recycling or beneficial use. 

(b) A person who violates subsection (a) of this section shall be guilty of a 
misdemeanor and upon conviction shall be punished as provided by GS. 
130A-25(a) and G.S. 14-3. 

(c) A person who disposes of used oil in a landfill where such used oil has 
been mixed with other solid waste which may be lawfully disposed of in such 
landfill, and who is without knowledge that such solid waste has been mixed 
with used oil, is not guilty of a violation under this section. 

(d) Used oil shall not be used for road oiling, dust control, weed abatement, 
or other similar purposes that have the potential to release used oil into the 
environment. (1989, c. 784, s. 2.) 


§ 130A-309.16. Public education program regarding used 
oil collection and recycling. 


The Department shall conduct a public education program to inform the 
public of the needs for and benefits of collecting and recycling used oil and 
shall: 

(1) Encourage persons who annually sell at retail, in containers for use off 
the premises, more than 500 gallons of oil to provide the purchasers 
with information on the locations of collection facilities and informa- 
tion on proper disposal practices. 

(2) Establish, maintain, and publicize a used oil information center that 
disperses materials or information explaining local, State, and federal 
laws and rules governing used oil and informing the public of places 
and methods for proper disposal of used oil. 

(3) Encourage the voluntary establishment of used oil collection and 
recycling programs and provide technical assistance to persons who 
organize such programs. 

(4) Encourage the procurement of recycled automotive, industrial, and 
fuel oils and oils blended with recycled oils for all State and local 
government uses. Recycled oils procured under this section shall meet 
equipment manufacturer’s specifications. (1989, c. 784, s. 2.) 


§ 130A-309.17. Registration of persons transporting, col- 
lecting, or recycling used oil; fees; reports and 
records. 


(a) The following persons shall register annually with the Department 
pursuant to rules of the Department on forms prescribed by 1t: 
(1) Any person who transports over public highways more than 500 
gallons of used oil per week. 
(2) Any person who maintains a collection facility that receives more than 
6,000 gallons of used oil annually. For purposes of registration, the 
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amount received does not include used oil delivered to collection 
centers by individuals that change their own personal motor oil. 

(3) Any facility that recycles more than 10,000 gallons of used oil 
annually. 

(b) An electric utility which generates during its operation used oil that is 
then reclaimed, recycled, or rerefined by the electric utility for use in its 
operations is not required to register or report pursuant to this section. 

(c) An on-site burner which only burns a specification used oil generated by 
the burner is not required to register or report pursuant to this section, 
provided that the burning is done in compliance with any air permits issued by 
the Department. 

(d) The Department may prescribe a fee for the registration required by this 
section in an amount which is sufficient to cover the cost of processing 
applications but which does not exceed twenty-five dollars ($25.00). 

(e) The Department shall require each registered person to submit, no later 
than 1 July of each year, a report which specifies the type and quantity of used 
oil transported, collected, and recycled during the preceding calendar year. 

(f) Each registered person who transports or recycles used oil shall maintain 
records which identify: 

(1) The source of the materials transported or recycled; 
(2) The quantity of materials received; 

(3) The date of receipt; and 

(4) ‘The destination or end use of the materials. 

(g) The Department shall perform technical studies to sample used oil at 
facilities of representative used oil transporters and at representative recy- 
cling facilities to determine the incidence of contamination of used oil with 
hazardous, toxic, or other harmful substances. 

(h) Any person who fails to register with the Department as required by this 
section shall be guilty of a misdemeanor and upon conviction shall be punished 
as provided by G.S. 130A-25(a) and G.S. 14-3. 

(i) The proceeds from the registration fees imposed by this section shall be 
deposited into the Solid Waste Management Trust Fund. (1989, c. 184, s. 2.) 


§ 130A-309.18. Regulation of used oil as hazardous waste. 


Nothing in this Part shall prohibit the Department from regulating used oil 
as a hazardous waste in a manner consistent with applicable federal law and 
this Article. (1989, c. 784, s. 2.) 


§ 130A-309.19. Coordination with other State agencies. 


The Department of Transportation shall study the feasibility of using 
recycled oil products in road construction activities and shall report to the 
President Pro Tempore of the Senate and the Speaker of the House of 
Representatives annually, beginning 1 January 1991, on the results of its 
study. (1989, c. 784, s. 2.) 


§ 1380A-309.20. Public used oil collection centers. 


(a) The Department shall encourage the voluntary establishment of public 
used oil collection centers and recycling programs and provide technical 
assistance to persons who organize such programs. 

(b) All State agencies and businesses that change motor oil for the public are 
encouraged to serve as public used oil collection centers. 

(c) A public used oil collection center must: 

(1) Notify the Department annually that it is accepting used oil from the 
public; and 
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(2) Annually report quantities of used oil collected from the public. 

(d) No person may recover from the owner or operator of a used oil collection 
center any costs of response actions resulting from a release of either used oil 
or a hazardous substance against the owner or operator of a used oil collection 
center if such used oil is: 

(1) Not mixed with any hazardous substance by the owner or operator of 
the used oil collection center; 

(2) Be knowingly accepted with any hazardous substances contained 
therein; 

(3) Transported from the used oil collection center by a certified trans- 
porter pursuant to G.S. 130A-309.23; and 

(4) Stored in a used oil collection center that is in compliance with this 
section. 

(e) Subsection (d) of this section applies only to that portion of the public 
used oil collection center used for the collection of used oil and does not apply 
if the owner or operator is grossly negligent in the operation of the public used 
oil collection center. Nothing in this section shall affect or modify in any way 
the obligations or liability of any person under any other provisions of State or 
federal law, including common law, for injury or damage resulting from a 
release of used oil or hazardous substances. For purposes of this section, the 
owner or operator of a used oil collection center may presume that a quantity 
of no more than five gallons of used oil accepted from any member of the public 
is not mixed with a hazardous substance, provided that the owner or operator 
acts in good faith. (1989, c. 784, s. 2.) 


§ 130A-309.21. Incentives program. 


(a) The Department is authorized to establish an incentives program for 
individuals who change their own oil to encourage them to return their used oil 
to a used oil collection center. 

(b) The incentives used by the Department may involve the use of discount 
or prize coupons, prize drawings, promotional giveaways, or other activities 
the Department determines will promote collection, reuse, or proper disposal 
of used oil. 

(c) The Department may contract with a promotion company to administer 
the incentives program. (1989, c. 784, s. 2.) 


§ 130A-309.22. Grants to local governments. 


(a) The Department shall develop a grants program for units of local 
government to encourage the collection, reuse, and proper disposal of used oil. 
No grant may be made for any project unless the project is approved by the 
Department. 

(b) The Department shall consider for grant assistance any unit of local 
government project that uses one or more of the following programs or any 
activity that the Department feels will reduce the improper disposal and reuse 
of used oil: 

(1) Curbside pickup of used oil containers by a unit of local government or 
its designee. 

(2) Retrofitting of solid waste equipment to promote curbside pickup or 
disposal of used oil at used oil collection centers designated by the unit 
of local government. 

(3) Establishment of publicly operated used oil collection centers at 
landfills or other public places. 

(4) Providing containers and other materials and supplies that the public 
can utilize in an environmentally sound manner to store used oil for 
pickup or return to a used oil collection center. 
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(5) Providing incentives for the establishment of privately operated public 
used oil collection centers. 

(c) Eligible projects shall be funded according to provisions established by 
the Department; however, no grant may exceed twenty-five thousand dollars 
($25,000). 

(d) The Department shall initiate rule making on or before 1 J anuary 1991, 
necessary to carry out the purposes of this section. (1989, c. 784, s. 2.) 


§ 130A-309.23. Certification of used oil transporters. 


(a) Any person who transports over public highways after 1 J anuary 1992, 
more than 500 gallons of used oil in any week must be a certified transporter 
or must be employed by a person who is a certified transporter. 

(b) The Department of Transportation shall develop a certification program 
for transporters of used oil, and shall issue, deny, or revoke certifications 
authorizing the holder to transport used oil. Certification requirements shall 
help assure that a used oil transporter is familiar with appropriate rules and 
used oil management procedures. 

(c) The Department of Transportation shall adopt rules governing certifica- 
tion, which shall include requirements for the following: 

(1) Registration and annual reporting pursuant to G.S. 130A-309.17. 

(2) Evidence of familiarity with applicable State laws and rules governing 
used oil transportation. 

(3) Proof of liability insurance or other means of financial responsibility 
for any liability which may be incurred in the transport of used oil. 

(4) Marking, by the certified transporter of used oil, of all vehicles which 
transport used oil or all containers of used oil when it is not feasible 
to mark the vehicle. The mark must clearly identify the certified used 
oil transporter and clearly indicate that the vehicle is used to 
transport used oil. The marking must be visible to others travelling on 
the highway. (1989, c. 784, s. 2; 1991, c. 488, s. 1.) 


§ 130A-309.24. Permits for used oil recycling facilities. 


(a) Each person who intends to operate, modify, or close a used oil recycling 
facility shall obtain an operation or closure permit from the Department prior 
to operating, modifying, or closing the facility. 

(b) By 1 January 1992, the Department shall develop a permitting system 
for used or recycling facilities after reviewing and considering the applicability 
of the permit system for hazardous waste treatment, storage, or disposal 
facilities. 

(c) Permits shall not be required under this section for the burning of used 
oil as a fuel, provided: 

(1) Avalid air permit issued by the Department is in effect for the facility; 
and 

(2) The facility burns used oil in accordance with applicable United States 
Environmental Protection Agency regulations, local government reg- 
ulations, and the requirements and conditions of its air permit. 

(d) No permit is required under this section for the use of used oil for the 
beneficiation or flotation of phosphate rock. GOS) en 154. ie ae) 


§ 130A-309.25. Training of operators of solid waste man- 
agement facilities. 

(a) The Department shall establish qualifications for, and encourage the 

development of training programs for, operators of incinerators, operators of 
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landfills, coordinators of local recycling programs, and other solid waste 
management facilities. 

(b) The Department shall work with accredited community colleges, voca- 
tional technical centers, State universities, and private institutions in devel- 
oping educational materials, courses of study, and other such information to be 
made available for persons seeking to be trained as operators of solid waste 
management facilities. 

(c) A person may not perform the duties of an operator of a solid waste 
management facility after 1 January 1998, unless he has completed an 
operator training course approved by the Department. An owner of a solid 
waste management facility may not employ any person to perform the duties 
of an operator unless the person has completed an approved solid waste 
management facility operator training course. 

(d) The Commission may adopt rules and minimum standards to effectuate 
the provisions of this section and to ensure the safe, healthy, and lawful 
operation of solid waste management facilities. The Commission may estab- 
lish, by rule, various classifications for operators to address the need for 
differing levels of training required to operate various types of solid waste 
management facilities due to different operating requirements at the facilities. 

(e) In developing training programs for incinerator operators under this 
section, the Department shall establish and consult with ad hoc advisory 
groups to help coordinate the requirements under this section with other 
training programs for incinerator operators. 

(f) This section does not apply to any operator of a solid waste management 
facility who has five years continuous experience as an operator of a solid 
waste management facility immediately preceding January 1, 1998, provided 
that the operator attends a course and completes the continuing education 
requirements approved by the Department. (1989, c. 784, s. 2, 1993.62.29, 5. 
1995 (Reg. Sess., 1996), c. 594, s. 19; 1997-443, s. 15.49(a).) 


§ 130A-309.26. Regulation of medical waste. 


(a) As used in this section: 

(1) “Sharps” means needles, syringes, and scalpel blades. 

(2) “Treatment” means any process, including steam sterilization, chem- 
ical treatment, incineration, and other methods approved by the 
Commission which changes the character or composition of medical 
waste so as to render it noninfectious. 

(b) It is the intent of the General Assembly to protect the public health by 
establishing standards for the safe packaging, storage, treatment, and disposal 
of medical waste. The Commission shall adopt and the Department shall 
enforce rules for the packaging, storage, treatment, and disposal of: 

(1) Medical waste at facilities where medical waste is generated; 

(2) Medical waste from the point at which the waste is transported from 
the facility where it was generated; 

(3) On-site and off-site treatment of medical waste; and 

(4) The off-site transport, storage, treatment or disposal of medical waste. 

(c) No later than 1 August 1990, the Commission shall adopt rules necessary 
to protect the health, safety, and welfare of the public and to carry out the 
purpose of this section. Such rules shall address, but need not be limited to, the 
packaging of medical waste, including specific requirements for the safe 
packaging of sharps and the segregation, storage, treatment, and disposal of 
medical wastes at the facilities in which such waste is generated. (1989, c. 784, 
s. 2: 1995 (Reg. Sess., 1996), c. 594, s. 20.) 


§ 130A-309.27. Landfill escrow account. 


(a) As used in this section: 
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(1) “Owner or operator” means, in addition to the usual meanings of the 
term, any owner of record of any interest in land on which a landfill is 
or has been sited, and any person or corporation which owns a 
majority interest in any other corporation which is the owner or 
operator of a landfill. 

(2) “Proceeds” means all funds collected and received by the Department, 
including interest and penalties on delinquent fees. 

(b) Every owner or operator of a landfill is j ointly and severally liable for the 
improper operation and closure of the landfill, as provided by law. 

(c) The owner or operator of a landfill shall establish a fee, or a surcharge on 
existing fees or other appropriate revenue-producing mechanism, to ensure the 
availability of financial resources for the proper closure of the landfill. 
However, the disposal of solid waste by persons on their own property is 
exempt from the provisions of this section. 

(1) The revenue-producing mechanism must produce revenue at a rate 
sufficient to generate funds to meet State and federal landfill closure 
requirements. 

(2) The revenue shall be deposited in an interest-bearing escrow account 
to be held and administered by the owner or operator. The owner or 
operator shall file with the Department an annual audit of the 
account. The audit shall be conducted by a certified public accountant 
and shall be filed no later than 31 December of each year. Failure to 
collect or report this revenue, except as allowed in subsection (d),isa 
noncriminal violation, punishable by a fine of not more than five 
thousand dollars ($5,000) for each offense. The owner or operator may 
make expenditures from the account and its accumulated interest 
only for the purpose of landfill closure and, if such expenditures do not 
deplete the fund to the detriment of eventual closure, for planning and 
construction of resource recovery or landfill facilities. Any moneys 
remaining in the account after paying for proper and complete 
closure, as determined by the Department, shall, if the owner or 
operator does not operate a landfill, be deposited by the owner or 
operator into the general fund of the unit of local government. 

(3) The revenue generated under this subsection and any accumulated 
interest thereon may be applied to the payment of, or pledged as 
security for, the payment of revenue bonds issued in whole or in part 
for the purpose of complying with State and federal landfill closure 
requirements. The application or pledge may be made directly in the 
proceedings authorizing the bonds or in an agreement with an insurer 
of bonds to assure the insurer of this additional security. 

(d) An owner or operator may establish proof of financial responsibility with 
the Department in lieu of the requirements of subsection (c). This proof may 
include surety bonds, certificates of deposit, securities, letter of credit, corpo- 
rate guarantee, or other documents showing that the owner or operator has 
sufficient financial resources to cover, at a minimum, the costs of complying 
with landfill closure requirements. The owner or operator shall estimate the 
costs to the satisfaction of the Department. 

(e) This section does not repeal, limit, or abrogate any other law authorizing 
units of local government to fix, levy, or charge rates, fees, or charges for the 
purpose of complying with State and federal landfill closure requirements. 

; (f) bis Commission shall adopt rules to implement this section. (1989, c. 
84, s. 2. 


§ 130A-309.28. University research. 


Research, training, and service activities related to solid and hazardous 
waste management conducted by The University of North Carolina shall be 
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coordinated by the Board of Governors of The University of North Carolina 
through the Office of the President. Proposals for research contracts and 
grants; public service assignments; and responses to requests for information 
and technical assistance by the State and units of local government, business, 
and industry shall be addressed by a formal process involving an advisory 
board of university personnel appointed by the President and chaired and 
directed by an individual appointed by the President. The Board of Governors 
of The University of North Carolina shall consult with the Department in 
developing the research programs and provide the Department with a copy of 
the proposed research program for review and comment before the research is 
undertaken. Research contracts shall be awarded to independent nonprofit 
colleges and universities within the State which are accredited by the 
Southern Association of Colleges and Schools on the same basis as those 
research contracts awarded to The University of North Carolina. Research 
activities shall include the following areas: 

(1) Methods and processes for recycling solid and hazardous waste; 

(2) Methods of treatment for detoxifying hazardous waste; and 

(3) Besar for disposing of solid and hazardous waste. (1989, c. 784, 

Ss. 2. 


§ 130A-309.29. Adoption of rules. 


The Commission may adopt rules to implement the provisions of this Part 
pursuant to Article 2A of Chapter 150B of the General Statutes. (1991, c. 621, 
s. 12; 2000-189, s. 12.) 


Editor’s Note. — Session Laws 1997-374, s. of the Commission for Health Services.” 


1, provides: “The Commission for Health Ser- 
vices shall adopt a rule regarding design crite- 
ria for municipal solid wasted landfills that 
complies with 40 C.F.R. Part 258.40 (1 July 
1996 Edition) and that provides for alternate 
landfills liners that are at least as protective as 
the liner currently authorized under the rules 


Session Laws 1997-374, s. 2, provides: “This 
act constitutes a recent act of the General 
Assembly within the meaning of G.S. 150B- 
21.1. The Commission for Health Services shall 
adopt the rule required by Section 1 of this act 
as a temporary rule no later than 1 July 1998.” 


$§ 130A-309.30 through 130A-309.50: Reserved for future codifica- 


tion purposes. 


Part 2B. Scrap Tire Disposal Act. 


§ 130A-309.51. Title. 


This Part may be cited as the “North Carolina Scrap Tire Disposal Act.” 


(1989, c. 784, s: 3.) 


§ 180A-309.52. Findings; purpose. 


(a) The General Assembly finds that: 


(1) Scrap tire disposal poses a unique and troublesome solid waste 


management problem. 


(2) Scrap tires are a usable resource that may be recycled for energy 


value. 


(3) Uncontrolled disposal of scrap tires may create a public health and 
safety problem because tire piles act as breeding sites for mosquitoes 
and other disease-transmitting vectors, pose substantial fire hazards, 
and present a difficult disposal problem for landfills. 
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(4) A significant number of scrap tires are illegally dumped in North 
Carolina. 

(5) It is in the State’s best interest to encourage efforts to recycle or 
recover resources from scrap tires. 

(6) Itis desirable to allow units of local government to control tire disposal 
for themselves and to encourage multicounty, regional approaches to 
scrap tire disposal and collection. 

(7) Itis desirable to encourage reduction in the volume of scrap tires being 
disposed of at public sanitary landfills. 

(b) The purpose of this Part is to provide statewide guidelines and structure 
for the environmentally safe disposal of scrap tires to be administered through 
units of local government. (1989, c. 784, s. 3.) 


§ 130A-309.53. Definitions. 


Unless a different meaning is required by the context, the following 
definitions shall apply throughout this Part: 

(1) “Collection site” means a site used for the storage of scrap tires. 

(2) “Disposal fee” is any amount charged by a tire collector, tire processor, 
or unit of local government in exchange for accepting scrap tires. 

(3) “In-county scrap tire” means any scrap tire brought for disposal from 
inside the county in which the collection or processing site is located. 

(4) “Out-of-county scrap tire” means any scrap tire brought for disposal 
from outside the county in which the collection or processing site is 
located. 

(5) “Processing site” means a site actively used to produce or manufacture 
usable materials, including fuel, from scrap tires. Commercial enter- 
prises processing scrap tires shall not be considered solid waste 
management facilities insofar as the provisions of G.S. 130A-294(a)(4) 
and G.S. 130A-294(b) are concerned. 

(6) “Scrap tire” means a tire that is no longer suitable for its original, 
intended purpose because of wear, damage, or defect. 

(7) “Tire” means a continuous solid or pneumatic rubber covering that 
encircles the wheel of a vehicle. Bicycle tires and other tires for 
vehicles propelled by human power are not subject to the provisions of 
this Part. 

(8) “Tire collector” means a person who owns or operates a site used for 
the storage, collection, or deposit of more than 50 scrap tires. 

(9) “Tire hauler” means a person engaged in the picking up or transport- 
ing of scrap tires for the purpose of storage, processing, or disposal. 

(10) “Tire processor” means a person who engages in the processing of 
scrap tires or one who owns or operates a tire processing site. 

(11) “Tire retailer” means a person who engages in the retail sale of a tire 
in any quantity for any use or purpose by the purchaser other than for 
resalem(lg3sOnc, (840mg. 199 1. 221, s. 2; 1995 (Reg. Sess., 1996), c. 
594, s. 21.) 


§ 130A-309.54. Use of scrap tire tax proceeds. 


Article 5B of Chapter 105 imposes a tax on new tires to provide funds for the 
disposal of scrap tires. A county may use proceeds of the tax distributed to it 
under that Article only for the disposal of scrap tires pursuant to the provisions 
of this Part or for the abatement of a nuisance pursuant to G.S. 130A-309.60. 
(1989, c. 784, s. 3; 1991, c. 221, s. 3; 1993. ¢. 364, s. 1(a).) 
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§§ 130A-309.55, 130A-309.56: Repealed by Session Laws 1991, c. 221, 
s. 4. 


Cross References. — As to privilege taxes 187.16. As to use of such tax proceeds, see G.S. 
imposed upon new tire sales, see G.S. 105- = 105-187.19. 


§ 130A-309.57. Scrap tire disposal program. 


(a) The owner or operator of any scrap tire collection site shall, within six 
months after October 1, 1989, provide the Department with information 
concerning the site’s location, size, and the approximate number of scrap tires 
that are accumulated at the site and shall initiate steps to comply with 
subsection (b) of this section. 

(b) On or after July 1, 1990: 

(1) A person may not maintain a scrap tire collection site or a scrap tire 
disposal site unless the site is permitted. 

(2) It is unlawful for any person to dispose of scrap tires in the State 
unless the scrap tires are disposed of at a scrap tire collection site or 
at a tire disposal site, or disposed of for processing at a scrap tire 
processing facility. 

(c) By January 1, 1990, the Commission shall adopt rules to carry out the 
provisions of this section. Such rules shall: 

(1) Provide for the administration of scrap tire collector and collection 
center permits and scrap tire disposal site permits, which may not 
exceed two hundred fifty dollars ($250.00) annually; 

(2) Set standards for scrap tire processing facilities and associated scrap 
tire sites, scrap tire collection centers, and scrap tire collectors; and 

(3) Authorize the final disposal of scrap tires at a permitted solid waste 
disposal facility provided the tires have been cut into sufficiently 
small parts to assure their proper disposal. 

(d) A permit is not required for: 

(1) A tire retreading business where fewer than 1,000 scrap tires are kept 
on the business premises; 

(2) A business that, in the ordinary course of business, removes tires from 
motor vehicles if fewer than 1,000 of these tires are kept on the 
business premises; or 

(3) Aretail tire-selling business which is serving as a scrap tire collection 
center if fewer than 1,000 scrap tires are kept on the business 
premises. 

(e) The Department shall encourage the voluntary establishment of scrap 
tire collection centers at retail tire-selling businesses, scrap tire processing 
facilities, and solid waste disposal facilities, to be open to the public for the 
deposit of used and scrap tires. The Department may establish an incentives 
program for individuals to encourage them to return their used or scrap tires 
to a scrap tire collection center. (1989, c. 784, s. 3.) 


§ 130A-309.58. Disposal of scrap tires. 


(a) Each county is responsible for providing for the disposal of scrap tires 
located within its boundaries in accordance with the provisions of this Part and 
any rules issued pursuant to this Part. The following are permissible methods 
of scrap tire disposal: 

(1) Incinerating; 

(2) Retreading; 

(3) Constructing crash barriers; 

(4) Controlling soil erosion when whole tires are not used; 
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(5) Chopping or shredding; 

(6) Grinding into crumbs for use in road asphalt, tire derived fuel, and as 
raw material for other products; 

(7) Slicing vertically, resulting in each scrap tire being divided into at 
least two pieces; 

(8) Sludge composting; 

(9) Using for agriculture-related purposes; 

(10) Chipping for use as an oyster cultch as approved by rules adopted by 
the Marine Fisheries Commission; 

(11) Cutting, stamping, or dyeing tires; 

(12) Pyrolizing and other physico-chemical processing; 

(13) Hauling to out-of-State collection or processing sites; and 

(14) Monofilling split, ground, chopped, sliced, or shredded scrap tires. 

(b) The Commission may adopt rules approving other permissible methods 
of scrap tire disposal. Landfilling of whole scrap tires is prohibited. The 
prohibition against landfilling whole tires applies to all whole pneumatic 
rubber coverings, but does not apply to whole solid rubber coverings. 

(c) Units of local government may enter into joint ventures or other 
cooperative efforts with other units of local government for the purpose of 
disposing of scrap tires. Units of local government may enter into leases or 
other contractual arrangements with units of local government or private 
entities in order to dispose of scrap tires. 

(d) Each county is responsible for developing a description of scrap tire 
disposal procedures. These procedures shall be included in any solid waste 
management plan required by the Department under this Article. Further, any 
revisions to the initial description of the scrap tire disposal procedures shall be 
forwarded to the Department. 

(e) A county shall provide, directly or by contract with another unit of local 
government or private entity, at least one site for scrap tire disposal for that 
county. The unit of local government or contracting party may not charge a 
disposal fee for the disposal of scrap tires except as provided in this subsection. 
A unit of local government or contracting party may charge a disposal fee that 
does not exceed the cost of disposing of the scrap tires only if: 

(1) The scrap tires are new tires that are being disposed of by their 
manufacturer because they do not meet the manufacturer’s standards 
for salable tires; or 

(2) The scrap tires are delivered to a local government scrap tire disposal 
site without an accompanying certificate required by G.S. 130A- 
309.58(f) that indicates that the tires originated in a county within 
North Carolina. 

(f) Every tire retailer or other person disposing of scrap tires shall complete 
and sign a certification form prescribed by the Department and distributed to 
each county, certifying that the tires were collected in the normal course of 
business for disposal, the county in which the tires were collected, and the 
number of tires to be disposed of. This form also shall be completed and signed 
by the tire hauler, certifying that the load contains the same tires that were 
received from the tire retailer or other person disposing of scrap tires. The tire 
hauler shall present this certification form to the tire processor or tire collector 
at the time of delivery of the scrap tires for disposal, collection, or processing. 
Copies of these certification forms shall be retained for a minimum of three 
years after the date of delivery of the scrap tires. 

(g) The provisions of subsection (f) of this section do not apply to tires that 
are brought for disposal in quantities of five or less by someone other than a 
tire collector, tire processor, or tire hauler. (1939) c.784,.8. 4).1991 ce22 Ie a: 
1993, c. 548, s. 4; 1995 (Reg. Sess., 1996), c. 594, s. 22: LOO 7-209. cel) 
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§ 130A-309.59. Registration of tire haulers. 


(a) Before engaging in the hauling of scrap tires in this State, any tire 
hauler must register with the Department whereupon the Department shall 
issue to the tire hauler a scrap tire hauling identification number. A tire 
retailer licensed under G.S. 105-164.29 and solely engaged in the hauling of 
scrap tires received by it in connection with the retail sale of replacement tires 
is not required to register under this section. 

(b) Each tire hauler shall furnish its hauling identification number on all 
certification forms required under G.S. 1380A-309.58(f). Any tire retailer 
engaged in the hauling of scrap tires and not required by subsection (a) of this 
section to be registered shall supply its merchant identification number on all 
certification forms required by G.S. 130A-309.58(f). (1989, c. 784, s. 3.) 


§ 130A-309.60. Nuisance tire collection sites. 


(a) On or after July 1, 1990, if the Department determines that a tire 
collection site is a nuisance, it shall notify the person responsible for the 
nuisance and request that the tires be processed or removed within 90 days. If 
the person fails to take the requested action within 90 days, the Department 
shall order the person to abate the nuisance within 90 days. If the person 
responsible for the nuisance is not the owner of the property on which the tire 
collection site is located, the Department may order the property owner to 
permit abatement of the nuisance. If the person responsible for the nuisance 
fails to comply with the order, the Department shall take any action necessary 
to abate the nuisance, including entering the property where the tire collection 
site is located and confiscating the scrap tires, or arranging to have the scrap 
tires processed or removed. 

(b) When the Department abates the nuisance pursuant to subsection (a) of 
this section, the person responsible for the nuisance shall be liable for the 
actual costs incurred by the Department for its nuisance abatement activities 
and its administrative and legal expenses related to the abatement. The 
Department may ask the Attorney General to initiate a civil action to recover 
these costs from the person responsible for the nuisance. Nonpayment of the 
actual costs incurred by the Department shall result in the imposition of a lien 
on the owner’s real property on which the tire collection site is located. 

(c) This section does not apply to any of the following: 

(1) A retail business premises where tires are sold if no more than 500 
scrap tires are kept on the premises at one time; 

(2) The premises of a tire retreading business if no more than 3,000 scrap 
tires are kept on the premises at one time; 

(3) A premises where tires are removed from motor vehicles in the 
ordinary course of business if no more than 500 scrap tires are kept on 
the premises at one time; 

(4) A solid waste disposal facility where no more than 60,000 scrap tires 
are stored above ground at one time if all tires received for storage are 
processed, buried, or removed from the facility within one year after 
receipt; 

(5) A site HERS no more than 250 scrap tires are stored for agricultural 
uses; and 

(6) Aconstruction site where scrap tires are stored for use or used in road 
surfacing and construction of embankments. 

(d) The descending order of priority for the Department’s abatement activ- 
ities under subsection (a) of this section is as follows: 

(1) Tire collection sites determined by the Department to contain more 
than 1,000,000 tires; 
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(2) Tire collection sites which constitute a fire hazard or threat to public 
health; 
(3) Tire collection sites in densely populated areas; and 
(4) Any other tire collection sites that are determined to be a nuisance. 
(e) This section does not change the existing authority of the Department to 
enforce any existing laws or of any person to abate a nuisance. 
(f) As used in this section, “nuisance” means an unreasonable danger to 
public health, safety, or welfare or to the environment. (1989, c. 784, s. 3.) 


CASE NOTES 


When Owner Not Liable. — An owner who _ by the Attorney General. D.G. Matthews & Son 
is not the “person responsible for the nuisance” _v. State ex rel. McDevitt, 131 N.C. App. 520, 
under this section is not liable in a civil action 508 S.E.2d 331 (1998). 


§ 130A-309.61. Effect on local ordinances. 


This Part preempts any local ordinance regarding the disposal of scrap tires 
to the extent the local ordinance is inconsistent with this Part or the rules 
adopted pursuant to this Part. (1989, c. 784, s. 3; 1993, c. 548, s. 5; 1997-209, 
Srey) 


§ 130A-309.62. Fines and penalties. 


Any person who knowingly hauls or disposes of a tire in violation of this Part 
or the rules adopted pursuant to this Part shall be assessed a civil penalty of 
fifty dollars ($50.00) per violation. Each tire hauled or disposed of in violation 
of this Part or rules adopted pursuant to this Part constitutes a separate 
violation. 

The clear proceeds of civil penalties assessed pursuant to this section shall 
be remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. (1989, c. 784, s. 3; 1998-215, s. 55.) 


§ 130A-309.63. Scrap Tire Disposal Account. 


(a) Creation. — The Scrap Tire Disposal Account is established as a 
nonreverting account within the Department. The Account consists of revenue 
credited to the Account from the proceeds of the scrap tire disposal tax imposed 
by Article 5B of Chapter 105 of the General Statutes. 

(b) Use. — The Department may use revenue in the Account only as 
authorized by this section. 

(1) The Department may use up to fifty percent (50%) of the revenue in 
the Account to make grants to units of local government to assist them 
in disposing of scrap tires. To administer the grants, the Department 
shall establish procedures for applying for a grant and the criteria for 
selecting among grant applicants. The criteria shall include the 
financial ability of a unit of local government to provide for scrap tire 
disposal, the severity of a unit of local government’s scrap tire disposal 
problem, the effort made by a unit of local government to ensure that 
only tires generated in the normal course of business in this State are 
provided free disposal, and the effort made by a unit of local govern- 
ment to provide for scrap tire disposal within the resources available 
to it. 

(2) The Department may use up to forty percent (40%) of the revenue in 
the Account to make grants to encourage the use of processed scrap 
tire materials. These grants may be made to encourage the use of 
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tire-derived fuel, crumb rubber, carbon black, or other components of 
tires for use in products such as fuel, tires, mats, auto parts, gaskets, 
flooring material, or other applications of processed tire materials. 
These grants shall be made in consultation with the Department of 
Commerce, the Division of Pollution Prevention and Environmental 
Assistance of the Department, and, where appropriate, the Depart- 
ment of Transportation. Grants to encourage the use of processed 
scrap tire materials shall not be used to process tires. 

(3) The Department may use revenue in the Account to support a position 
to provide local governments with assistance in developing and 
implementing scrap tire management programs designed to complete 
the cleanup of nuisance tire collection sites and prevent scrap tires 
generated from outside of the State from being presented for free 
disposal in the State. 

(4) The Department may use the remaining revenue in the Account only 
to clean up scrap tire collection sites that the Department has 
determined are a nuisance. The Department may use funds in the 
Account to clean up a nuisance tire collection site only if no other 
funds are available for that purpose. 

(c) Eligibility. — A unit of local government is not eligible for a grant for 
scrap tire disposal unless its costs for disposing of scrap tires for the six-month 
period preceding the date the unit of local government files an application for 
a grant exceeded the amount the unit of local government received during that 
period from the proceeds of the scrap tire tax under G.S. 105-187.19. A grant 
to a unit of local government for scrap tire disposal may not exceed the unit of 
local government’s unreimbursed cost for the six-month period. 

(d) Repealed by Session Laws 2002-126, s. 12.5(b), effective July 1, 2002. 

(e) Reporting. — The Department shall include in the report to be delivered 
to the Environmental Review Commission on or before 15 January of each year 
pursuant to G.S. 130A-309.06(c) a description of the implementation of the 
North Carolina Scrap Tire Disposal Act for the fiscal year ending the preceding 
30 June. The description of the implementation of the North Carolina Scrap 
Tire Disposal Act shall include the beginning and ending balances in the 
Account for the reporting period, the amount credited to the Account during 
the reporting period, and the amount of revenue used for grants and to clean 
up nuisance tire collection sites. (1993, c. 548, s. 6; 1995 (Reg. Sess., 1996), c. 
594, s. 23; 1997-209, ss. 1, 2; 2001-452, s. 3.4; 2002-126, s. 12.5(b).) 


§§ 1380A-309.64 through 130A-309.69: Reserved for future codifica- 


tion purposes. 


Part 2C. Lead-Acid Batteries. 


§ 130A-309.70. Landfilling and incineration of lead-acid 
batteries prohibited; delivery for recycling. 


(a) No person shall knowingly place or dispose of a used lead-acid battery in 
a landfill, incinerator, or in any waste-to-energy facility. Any person may 
deliver a lead-acid battery to a battery retailer or wholesaler, or to a secondary 
lead smelter, or to a collection or recycling facility authorized under this 
Chapter or by the United States Environmental Protection Agency. 

(b) No battery retailer shall knowingly place or dispose of a used lead-acid 
battery in a landfill, incinerator, or waste-to-energy facility. Any battery 
retailer may deliver a used lead-acid battery to the agent of a battery 
wholesaler or a secondary lead smelter, to a battery manufacturer for delivery 
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to a secondary lead smelter, or to a collection or recycling facility authorized 
under this Chapter or by the United States Environmental Protection Agency. 

(c) Any person who knowingly places or disposes of a lead-acid battery in 
violation of this section shall be assessed a civil penalty of not more than fifty 
dollars ($50.00) per violation. Each battery improperly disposed of shail 
constitute a separate violation. 

The clear proceeds of civil penalties assessed pursuant to this section shall 
be remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. (1991, ¢.375, s. 2; 1998-215, s. 56.) 


Editor’s Note. — Session Laws 1991, c.375, Health, and Natural Resources [now the De- 
s. 3, provides: “This Act shall not be construed partment of Environment and Natural Re- 
to obligate the General Assembly to make any _ sources] shall implement the provisions of this 
appropriation to implement the provisions of act from funds otherwise appropriated or avail- 
this Act. The Department of Environment, able to the Department.” 


§ 130A-309.71. Retailers required to accept lead-acid bat- 
teries for recycling; posting of notice required. 


(a) A person who sells or offers for sale lead-acid batteries at retail in this 
State shall accept from customers, at the point of transfer or sale, used 
lead-acid batteries of the type and in a quantity at least equal to the number 
of new batteries purchased, if offered by customers. 

(b) A person who sells or offers for sale lead-acid batteries at retail in this 
State shall post written notice which must be at least 81/2 inches by 11 inches 
in size and must contain the universal recycling symbol and the following 
language: 

(1) “It is illegal to improperly dispose of a motor vehicle battery or other 
lead-acid battery.” 

(2) “Recycle your used batteries.” 

(3) “State law requires us to accept used motor vehicle batteries or other 
pea uaerle batteries for recycling in exchange for new batteries pur- 
chased.” 

(c) Any person who fails to post the notice required by subsection (b) of this 
section after receiving a written warning from the Department to do so shall be 
assessed a civil penalty of not more than fifty dollars ($50.00) per day for each 
day the person fails to post the required notice. 

The clear proceeds of civil penalties assessed pursuant to this section shall 
be remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
TW EAs 251991, C23 7648 22 1998-215 ee ea) 


§ 130A-309.72. Wholesalers required to accept lead-acid 
batteries. 


(a) No person selling new lead-acid batteries at wholesale shall refuse to 
accept from customers at the point of transfer, used lead-acid batteries of the 
type and in a quantity at least equal to the number of new batteries purchased, 
if offered by customers. A person accepting batteries in transfer from a battery 
retailer shall be allowed a period not to exceed 90 days to remove batteries 
from the retail point of collection. 

(b) Any person who violates this section shall be assessed a civil penalty of 
fifty dollars ($50.00) per violation. Each battery refused by a wholesaler or not 
removed from the retail point of collection within 90 days shall constitute a 
separate violation. 

The clear proceeds of civil penalties assessed pursuant to this section shall 
be remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. (1991, c. 375, s. 2; 1998-215, s. 58.) 
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§ 130A-309.73. Inspections of battery retailers authorized; 
construction of this Part. 


(a) The Department may inspect any place, building, or premise subject to 
the provisions of G.S. 130A-309.71. The Department may issue warnings to 
persons who fail to comply with the provisions of this Part. 

(b) The provisions of this Part shall not be construed to prohibit any person 
who does not sell lead-acid batteries from collecting and recycling such 
Watteries? (1991, ’c. 375, s. 2.) 


§§ 130A-309.74 through 130A-309.79: Reserved for future codifica- 


tion purposes. 


Part 2D. Management of Discarded White Goods. 


§ 130A-309.80. Findings and purpose. 


The General Assembly finds that white goods are difficult to dispose of, that 
white goods that contain chlorofluorocarbon refrigerants pose a danger to the 
environment, and that it is in the best interest of the State to require that 
chlorofluorocarbon refrigerants be removed from discarded white goods. This 
Part therefore provides for the management of discarded white goods. (1993, c. 
AVA °s. 4.) 


§ 1380A-309.81. Management of discarded white goods; dis- 
posal fee prohibited. 


(a) Duty. — Each county is responsible for providing at least one site for the 
collection of discarded white goods. It must also provide for the disposal of 
discarded white goods and for the removal of chlorofluorocarbon refrigerants 
from white goods. A county may contract with another unit of local government 
or a private entity in accordance with Article 15 of Chapter 153A of the General 
Statutes to provide for the management of discarded white goods or for the 
removal of chlorofluorocarbon refrigerants from white goods. 

(b) Restrictions. — A unit of local government or a contracting party may 
not charge a disposal fee for the disposal of white goods. A white good may not 
be disposed of in a landfill, an incinerator, or a waste-to-energy facility. 

(c) Plan. — Each county shall establish written procedures for the manage- 
ment of white goods. The county shall include the procedures in any solid 
waste management plan required by the Department under this Article. (1993, 
c. 471, ss. 4, 6; 1993 (Reg. Sess., 1994), c. 745, ss. 36, 37; 2001-265, s. 6.) 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 745, s. 37, repealed Session 
Laws 1993, c. 471, s. 6, which would have 
deleted “not” following “a contracting party 
may” in subsection (b). However, Session Laws 
1993 (Reg. Sess., 1994), c. 745, s. 38, effective 
July 1, 1998, itself made the same change. 
Subsequently, Session Laws 2001-265, s. 6, 
effective retroactively to July 1, 1998, repealed 
s. 38 of Session Laws 1993 (Reg. Sess., 1994), c. 
745. 

Session Laws 1993, c. 471, s. 11, as originally 


enacted, had provided that the version of this 
section as amended by Session Laws 1993, c. 
471, s. 6 (but subsequently repealed) would be 
effective July 1, 1998. Session Laws 1998-24, s. 
11, had extended this date to July 1, 2002, and 
Session Laws 2000-109, s. 9(a), effective July 
13, 2000, had deleted the postponed date for 
this amendment. 

The section is set out above as it read prior to 
amendment by Session Laws 1993, c. 471, s. 6 
and by Session Laws 1993 (Reg. Sess., 1994), c. 
(FUSE ESE Ston 
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§ 130A-309.82. Use of disposal tax proceeds by counties. 


Article 5C of Chapter 105 of the General Statutes imposes a tax on new 
white goods to provide funds for the management of discarded white goods. A 
county must use the proceeds of the tax distributed to it under that Article for 
the management of discarded white goods. The purposes for which a county 
may use the tax proceeds include, but are not limited to, the following: 

(1) Capital improvements for infrastructure to manage discarded white 
goods, such as concrete pads for loading, equipment essential for 
moving white goods, storage sheds for equipment essential to white 
goods disposal management, and freon extraction equipment. 

(2) Operating costs associated with managing discarded white goods, such 
as labor, transportation, and freon extraction. 

(3) The cleanup of illegal white goods disposal sites, the cleanup of illegal 
disposal sites consisting of more than fifty percent (50%) discarded 
white goods, and, as to those illegal disposal sites consisting of fifty 
percent (50%) or less discarded white goods, the cleanup of the 
discarded white goods portion of the illegal disposal sites. 

Except as provided in subdivision (3) of this section, a county may not use the 
tax proceeds for a capital improvement or operating expense that does not 
directly relate to the management of discarded white goods. Except as provided 
in subdivision (3) of this section, if a capital improvement or operating expense 
is partially related to the management of discarded white goods, a county may 
use the tax proceeds to finance a percentage of the costs equal to the 
percentage of the use of the improvement or expense directly related to the 
management of discarded white goods. (1993, c. 471, s. 4; 1998-24, ss. 4°70; 
2000-109, s. 9(a); 2001-265, s. 5.) 


Editor’s Note. — Session Laws 1993, c. 471, July 1, 1999. Session Laws 1998-24. s. 7 


s. 4 enacted this section and s. 7 provided for its 
postponed repeal; subsequently, Session Laws 
2001-265, s. 5, effective retroactively to July 13, 
2000, repealed s. 7 of Session Laws 1993, c. 471. 
Session Laws 1993, c. 471, s. 11 made the 
section effective January 1, 1994, to repeal on 


amended Session Laws 1993, c. 471, s. 11 to 
extend the postponed repeal date to July 1, 
2002. Session Laws 2000-109, s. 9(a), effective 
July 13, 2000, amended s. 11 to delete the 
postponed date for repeal of this section. 


§ 130A-309.83. White Goods Management Account. 


(a) The White Goods Management Account is established within the De- 
partment. The Account consists of revenue credited to the Account from the 
proceeds of the white goods disposal tax imposed by Article 5C of Chapter 105 
of the General Statutes. 

(bo) The Department shall use revenue in the Account to make grants to 
units of local government to assist them in managing discarded white goods. To 
administer the grants, the Department shall establish procedures for applying 
for a grant and the criteria for selecting among grant applicants. The criteria 
shall include the financial ability of a unit to manage white goods, the severity 
of a unit’s white goods management problem, and the effort made by a unit to 
manage white goods within the resources available to it. 

(c) A unit of local government is not eligible for a grant unless its costs of 
managing white goods for a six-month period preceding the date the unit files 
an application for a grant exceeded the amount the unit received during that 
period from the proceeds of the white goods disposal tax under G.S. 105-187.24. 
The Department shall determine the six-month period to be used in determin- 
ing who is eligible for a grant. A grant to a unit may not exceed the unit’s 
unreimbursed cost for the six-month period. 
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(d) Ifa unit of local government anticipates that its costs of managing white 
goods during a six-month period will exceed the amount the unit will receive 
during that period because the unit will make a capital expenditure for the 
management of white goods or because the unit will incur other costs resulting 
from improvements to that unit’s white goods management program, the unit 
may request that the Department make an advance determination that the 
costs are eligible to be paid by a grant from the White Goods Management 
Account and that there will be sufficient funds available in the Account to cover 
those costs. If the Department determines that the costs are eligible for 
reimbursement and that funds will be available, the Department shall reserve 
funds for that unit of local government in the amount necessary to reimburse 
allowable costs. The Department shall notify the unit of its determination and 
fund availability within 60 days of the request from the unit of local govern- 
ment. This subsection applies only to capital expenditures for the management 
of white goods and to costs resulting from improvements to a unit’s white goods 
management program. (1993, c. 471, s. 4; 1995 (Reg. Sess., 1996), c. 594, s. 24; 
1998-24, s. 7; 2000-109, s. 9(a); 2001-265, s. 5.) 


Editor’s Note. — Session Laws 1993-471, s. 
4 enacted this section and s. 7 provided for its 
postponed repeal; subsequently, Session Laws 
2001-265, s. 5, effective retroactively to July 13, 
2000, repealed s. 7 of Session Laws 1993, c. 471. 
Session Laws 1993-471, s. 11 made the section 


1999. Session Laws 1998-24, s. 7 amended 
Session Laws 1993-471, s. 11 to extend the 
postponed repeal date to July 1, 2002. Session 
Laws 2000-109, s. 9(a), effective July 13, 2000, 
amended s. 11 to delete the postponed date for 
repeal of this section. 


effective January 1, 1994, to repeal on July 1, 


§ 130A-309.84. Civil penalties for improper disposal. 


The Department may assess a civil penalty of not more than one hundred 
dollars ($100.00) against a person who, knowing it is unlawful, places or 
otherwise disposes of a discarded white good in a landfill, an incinerator, or a 
waste-to-energy facility. The Department may assess this penalty for the day 
the unlawful disposal occurs and each following day until the white good is 
disposed of properly. 

The Department may assess a penalty of up to one hundred dollars ($100.00) 
against a person who, knowing it is required, fails to remove chlorofluorocar- 
bon refrigerants from a discarded white good. The Department may assess this 
penalty for the day the failure occurs and each following day until the 
chlorofluorocarbon refrigerants are removed. 

The clear proceeds of civil penalties assessed pursuant to this section shall 
be remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
Moe -457-2, (1990, c. 471, Ss. 4,°1998-215.'s. 59.) 


§ 130A-309.85. Reporting on the management of white 
goods. 


The Department shall include in the report to be delivered to the Environ- 
mental Review Commission on or before 15 January of each year pursuant to 
G.S. 130A-309.06(c) a description of the management of white goods in the 
State for the fiscal year ending the preceding 30 June. The description of the 
management of white goods shall include the following information: 

(1) The amount of taxes collected and distributed under G.S. 105-187.24 
during the period covered by the report. 

(2) The cost to each county of managing white goods during the period 
covered by the report. 
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(3) The beginning and ending balances of the White Goods Management 
Account for the period covered by the report and a list of grants made 
from the Account for the period. 

(4) Any other information the Department considers helpful in under- 
standing the problem of managing white goods. 

(5) A summary of the information concerning the counties’ white goods 
management programs contained in the counties’ Annual Financial 
Information Report. (1993, c. 471, s. 4; 1995 (Reg. Sess., 1996), c. 594, 
s. 20; 1998-24, ss. 5, 7; 2000-109, s. 9(a); 2001-265, s. 5; 2001-452, s, 


3.0.) 


Editor’s Note. — Session Laws 1993, c. 471, 
s. 9 was a postponed amendment to this sec- 
tion. Session Laws 1998-24, s. 7, amended 
Session Laws 1993-471, s. 11, to change the 
effective date of the amendment by Session 
Laws 1993-471, s. 9 to July 1, 2002. Session 
Laws 2000-109, s. 9(a), effective July 13, 2000, 
amended s. 11 to delete the postponed date for 
this amendment. Subsequently, Session Laws 
2001-265, s. 5, effective retroactively to July 13, 
2000, repealed Session Laws 1993, c. 471, s. 9. 
This section is therefore set out without the 
changes from the 1993 amendment. 

Session Laws 1996, Second Extra Session, c. 
18, s. 27.10, provides: “Beginning in 1997, the 
Department of Environment, Health and Nat- 


storage, treatment, and disposal of hazardous 
waste in North Carolina no more often than it 
is required to report under a federal law or 
federal regulation.” 

Session Laws 1996, Second Extra Session, c. 
18, s. 1.1, provides: “This act shall be known as 
the Current Operations Appropriations Act of 
1996.” 

Session Laws 1996, Second Extra Session, c. 
18, s. 29.2, provides: “Except for statutory 
changes or other provisions that clearly indi- 
cate an intention to have effects beyond the 
1996-97 fiscal year, the textual provisions of 
this act apply only to funds appropriated for, 
and activities occurring during, the 1996-97 


. 29 
ural Resources shall report on the generation, fiscal year. 


§ 130A-309.86. Effect on local ordinances. 


This Part preempts any local ordinance regarding the management of white 
goods that is inconsistent with this Part or the rules adopted pursuant to this 
Part. It does not preempt any local ordinance regarding the management of 
white goods that is consistent with this Part or rules adopted pursuant to this 
Part, (1993 -c"4(1 3-4, ) 


§ 130A-309.87. Eligibility for disposal tax proceeds. 


(a) Receipt of Funds. — A county may not receive a quarterly distribution of 
the white goods disposal tax proceeds under G.S. 105-187.24 unless the 
undesignated balance in the county’s white goods account at the end of its 
fiscal year is less than the threshold amount. Based upon the information in a 
countys Annual Financial Information Report, the Department must notify 
the Department of Revenue by March 1 of each year which counties may not 
receive a distribution of the white goods disposal tax for the current calendar 
year. The Department of Revenue will credit the undistributed tax proceeds to 
the White Goods Management Account. 

If the undesignated balance in a county’s white goods account subsequently 
falls below the threshold amount, the county may submit a statement to the 
Department, certified by the county finance officer, that the undesignated 
balance in its white goods account is less than the threshold amount. Upon 
receipt of the statement, the Department will notify the Department of 
Revenue to distribute to the county its quarterly distribution of the white 
goods disposal tax proceeds. The Department must notify the Department of 
Revenue of the county’s change of status at least 30 days prior to the next 
quarterly distribution. 

For the purposes of this subsection, the term “threshold amount” means 
twenty-five percent (25%) of the amount of white goods disposal tax proceeds 
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a county received, or would have received if it had been eligible to receive them 
under G.S. 130A-309.87, during the preceding fiscal year. 

(b) Annual Financial Information Report. — On or before November 1 of 
each year, a county must submit a copy of its Annual Financial Information 
Report, prepared in accordance with G.S. 159-33.1, to the Department. The 
Secretary of the Local Government Commission must require the following 
information in that report: 

(1) The tonnage of white goods scrap metal collected. 

(2) The amount of revenue credited to its white goods account. This 
revenue should include all receipts derived from the white goods 
disposal tax, the sale of white goods scrap metals and freon, and a 
erant from the White Goods Management Account. 

(3) The expenditures from its white goods account. The expenditures 
should include operating expenses and capital improvement costs 
associated with its white goods management program. 

(4) The designated and undesignated balance of its white goods account. 

(5) Acomparison of the undesignated balance of its white goods account at 
the end of the fiscal year and the amount of white goods disposal tax 
proceeds it received, or would have received if it had been eligible to 
receive it under G.S. 130A-309.87, during the fiscal year. (1998-24, s. 
6.) 


Editor’s Note. — Session Laws 1998-24, s. applicable to collections made on or after that 
8, provided that subsection (a) of this section date. The remainder of the section became 
became effective January 1, 1999, and was _ effective July 1, 1998. 


Part 3. Inactive Hazardous Sites. 


§ 1380A-310. Definitions. 


Unless a different meaning is required by the context, the following 
definitions shall apply throughout this Part: 

(1) “CERCLA/SARA” means the Comprehensive Environmental Re- 
sponse, Compensation, and Liability Act of 1980, Pub. L. 96-510, 94 
Stat. 2767, 42 U.S.C. 9601 et seq., as amended, and the Superfund 
Amendments and Reauthorization Act of 1986, Pub. L. 99-499, 100 
Stat. 1613, as amended. 

(2) “Hazardous substance” means hazardous substance as defined in 
CERCLA/SARA. 

(3) “Inactive hazardous substance or waste disposal site” or “site” means 
any facility, as defined in CERCLA/SARA. These sites do not include 
hazardous waste facilities permitted or in interim status under this 
Article. 

(4) “Operator” means the person responsible for the overall operation of 
an inactive hazardous substance or waste disposal site. 

(5) “Owner” means any person who owns an inactive hazardous substance 
or waste disposal site, or any part thereof. 

(6) “Release” means release as defined in the CHRCLA/SARA. 

(7) “Remedy” or “Remedial Action” means remedy or remedial action as 
defined in CERCLA/SARA. 

(8) “Remove” or “Removal” means remove or removal as defined in 
CERCLA/SARA. 

(9) “Responsible party” means any person who is liable pursuant to G.S. 
TO ACS ONO Sieee. oi 4es: 271989" 2866, 2) 1999-8576. 1) 
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Editor’s Note. — Section 4 of Session Laws 
1987, c. 574, provided: “This act shall not be 
construed to obligate the General Assembly to 
make any appropriation to implement the pro- 
visions of this act; nor shall it be construed to 
obligate the Secretary to implement any moni- 
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hazardous substance or waste disposal site 
remedial action program for which no funding 
is available, from appropriations or otherwise.” 

Legal Periodicals. — For note on the 
Brownfields Property Reuse Act of 1997, see 78 
N.C.L. Rev. 1015 (1998). 


toring program, testing program, or inactive 


§ 130A-310.1. Identification, inventory, and monitoring of 
inactive hazardous substance or waste dis- 
posal sites; duty of owners, operators, and 
responsible parties to provide information 
and access; remedies. 


(a) The Department shall develop and implement a program for locating, 
cataloguing, and monitoring all inactive hazardous substance or waste dis- 
posal sites in North Carolina. The Secretary shall compile and maintain an 
inventory of all inactive hazardous substance or waste disposal sites based on 
information submitted by owners, operators, and responsible parties, and on 
data obtained directly by the Secretary. The Secretary shall maintain records 
of any evidence of contamination to the air, surface water, groundwater, 
surface or subsurface soils, or waste streams for inventoried sites. The records 
shall include all available information on the extent of any actual damage or 
potential danger to public health or to the environment resulting from the 
contamination. 

(b) The Commission shall develop and make available a format and check- 

list for submission of data relevant to inactive hazardous substance or waste 
disposal sites. Within 90 days of the date on which an owner, operator, or 
responsible party knows or should know of the existence of an inactive 
hazardous substance or waste disposal site, the owner, operator, or responsible 
party shall submit to the Secretary all site data that is known or readily 
available to the owner, operator, or responsible party. The owner, operator, or 
responsible party shall certify under oath that, to the best of his knowledge and 
belief, the data is complete and accurate. 
(c) Whenever the Secretary determines that there is a release, or substan- 
tial threat of a release, into the environment of a hazardous substance from an 
inactive hazardous substance or waste disposal site, the Secretary may, in 
addition to any other powers he may have, order any responsible party to 
conduct any monitoring, testing, analysis, and reporting that the Secretary 
deems reasonable and necessary to ascertain the nature and extent of any 
hazard posed by the site. Written notice of any order issued pursuant to this 
section shall be given to all persons subject to the order as set out in GS. 
130A-310.3(c). The Secretary, prior to the entry of any order, shall solicit the 
cooperation of the responsible party. 

(d) If a person fails to submit data as required in subsection (b) of this 
section or violates the requirements or schedules in an order issued pursuant 
to subsection (c) of this section, the Secretary may institute an action for 
injunctive relief, irrespective of all other remedies at law, in the superior court 
of the county where the violation occurred or where a defendant resides. 

(e) Whenever a person ordered to take any action pursuant to this section is 
unable or fails to do so, or if the Secretary, after making a reasonable attempt, 
is unable to locate any responsible party, the Secretary may take the action. 
The cost of any action by the Secretary pursuant to this section may be paid 
from the Inactive Hazardous Sites Cleanup Fund, subject to a later action for 
reimbursement pursuant to G.S. 130A-310.7. The provisions of subdivisions 
(a)(1) to (a)(3) of G.S.130A-310.6 shall apply to any action taken by the 
Secretary pursuant to this section. 
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(f) Upon reasonable notice, the Secretary may require any person to furnish 
to the Secretary any information, document, or record in that person’s 
possession or under that person’s control that relates to: 

(1) The identification, nature, and quantity of material that has been or is 
generated, treated, stored, or disposed of at an inactive hazardous 
substance or waste disposal site or that is transported to an inactive 
hazardous substance or waste disposal site. 

(2) The nature and extent of a release or threatened release of a 
hazardous substance or hazardous waste at or from an inactive 
hazardous substance or waste disposal site. 

(3) Information relating to the ability of a person to pay for or to perform 
a cleanup. 

(g) Aperson who is required to furnish any information, document, or record 
under subsection (f) of this section shall either allow the Secretary to inspect 
and copy all information, documents, and records or shall copy and furnish to 
the Secretary all information, documents, and records at the expense of the 
person. 

(h) To collect information to administer this Part, the Secretary may 
subpoena the attendance and testimony of witnesses and the production of 
documents, records, reports, answers to questions, and any other information 
that the Secretary deems necessary. Witnesses shall be paid the same fees and 
mileage that are paid to witnesses in proceedings in the General Court of 
Justice. In the event that a person fails to comply with a subpoena issued 
under this subsection, the Secretary may seek enforcement of the subpoena in 
the superior court in any county where the inactive hazardous substance or 
waste disposal site is located, in the county where the person resides, or in the 
county where the person has his or her principal place of business. 

(i) A person who owns or has control over an inactive hazardous substance 
or waste disposal site shall grant the Secretary access to the site at reasonable 
times. If a person fails to grant the Secretary access to the site, the Secretary 
may obtain an administrative search and inspection warrant as provided by 
Gpaet 5227.2) (1987, 62574) Ss) 2: 1989)'¢. 286, s¥3; 1997-53;'8. 1.) 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 443. 


§ 130A-310.2. Inactive Hazardous Waste Sites Priority 
List. 


No later than six months after July 1, 1987, the Commission shall develop a 
system for the prioritization of inactive hazardous substance or waste disposal 
sites based on the extent to which such sites endanger the public health and 
the environment. The Secretary shall apply the prioritization system to the 
inventory of sites to create and maintain an Inactive Hazardous Waste Site 
Priority List, which shall rank all inactive hazardous substance or waste 
disposal sites in decreasing order of danger. This list shall identify the location 
of each site and the type and amount of hazardous substances or waste known 
or believed to be located on the site. The first such list shall be published within 
two years after July 1, 1987, with subsequent lists to be published at intervals 
of not more than two years thereafter. The Secretary shall notify owners, 
operators, and responsible parties of sites listed on the Inactive Hazardous 
Waste Sites Priority List of their ranking on the list. The Inactive Hazardous 
Sites Priority List shall be used by the Department in determining budget 
requests and in allocating any State appropriation which may be made for 
remedial action, but shall not be used so as to impede any other action by the 
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Department, or any remedial or other action for which funds are available. 
GHHUSiiac. aha rsi2.) 


§ 130A-310.3. Remedial action programs for inactive haz- 
ardous substance or waste disposal sites. 


(a) The Secretary may issue a written declaration, based upon findings of 
fact, that an inactive hazardous substance or waste disposal site endangers the 
public health or the environment. After issuing such a declaration, and at any 
time during which the declaration is in effect, the Secretary shall be respon- 
sible for: 

(1) Monitoring the inactive hazardous substance or waste disposal site; 

(2) Developing a plan for public notice and for community and local 
government participation in any inactive hazardous substance or 
waste disposal site remedial action program to be undertaken; 

(3) Approving an inactive hazardous substance or waste disposal site 
remedial action program for the site; 

(4) Coordinating the inactive hazardous substance or waste disposal site 
remedial action program for the site; and 

(5) Ensuring that the hazardous substance or waste disposal site reme- 
dial action program is completed. 

(b) Where possible, the Secretary shall work cooperatively with any owner, 
operator, responsible party, or any appropriate agency of the State or federal 
government to develop and implement the inactive hazardous substance or 
waste disposal site remedial action program. The Secretary shall not take 
action under this section to the extent that the Environmental Management 
Commission, the Commissioner of Agriculture, or the Pesticide Board has 
assumed jurisdiction pursuant to Articles 21 or 21A of Chapter 143 of the 
General Statutes. 

(c) Whenever the Secretary has issued such a declaration, and at any time 
during which the declaration is in effect, the Secretary may, in addition to any 
other powers he may have, order any responsible party: 

(1) To develop an inactive hazardous substance or waste disposal site 
remedial action program for the site subject to approval by the 
Department, and 

(2) To implement the program within reasonable time limits specified in 
the order. 

Written notice of such an order shall be provided to all persons subject to the 
order personally or by certified mail. If given by certified mail, notice shall be 
deemed to have been given on the date appearing in the return of the receipt. 
If giving of notice cannot be accomplished either personally or by certified mail, 
notice shall be given as provided in G.S. 1A-1, Rule 4(j). 

(d) In any inactive hazardous substance or waste disposal site remedial 
action program implemented hereunder, the Secretary shall ascertain the 
most nearly applicable cleanup standard as would be applied under CERCLA/ 
SARA, and may seek federal approval of any such program to insure concur- 
rent compliance with federal standards. State standards may exceed and be 
more comprehensive than such federal standards. The Secretary shall assure 
concurrent compliance with applicable standards set by the Environmental 
Management Commission. 

(e) For any removal or remedial action conducted entirely on-site under this 
Part, to the extent that a permit would not be required under 42 U.S.C. 
§ 9621(e) for a removal or remedial action conducted entirely on-site under 
CERCLA/SARA, the Secretary may grant a waiver from any State law or rule 
that requires that an environmental permit be obtained from the Department. 
The Secretary shall not waive any requirement that a permit be obtained 
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unless either the removal or remedial action is being conducted pursuant to 
G.S. 130A-310.3(c), 130A-310.5, or 130A-310.6, or the owner, operator, or other 
responsible party has entered into an agreement with the Secretary to 
implement a voluntary remedial action plan under G.S. 130A-310.9(b). The 
Secretary shall invite public participation in the development of the remedial 
action plan in the manner set out in G.S. 130A-310.4 prior to granting a permit 
waiver, except for a removal or remedial action conducted pursuant to G.S. 
130A-310.5. 

(f) In order to reduce or eliminate the danger to public health or the 
environment posed by an inactive hazardous substance or waste disposal site, 
an owner, operator, or other responsible party may impose restrictions on the 
current or future use of the real property comprising any part of the site if the 
restrictions meet the requirements of this subsection. The restrictions must be 
agreed to by the owner of the real property, included in a remedial action plan 
for the site that has been approved by the Secretary, and implemented as a 
part of the remedial action program for the site. The Secretary may approve 
restrictions included in a remedial action plan in accordance with standards 
determined as provided in subsection (d) of this section or pursuant to rules 
adopted under Chapter 150B of the General Statutes. Restrictions may apply 
to activities on, over, or under the land, including, but not limited to, use o 
groundwater, building, filling, grading, excavating, and mining. Any approved 
restriction shall be enforced by any owner, operator, or other party responsible 
for the inactive hazardous substance or waste disposal site. Any land-use 
restriction may also be enforced by the Department through the remedies 
provided in Part 2 of Article 1 of this Chapter or by means of a civil action. The 
Department may enforce any land-use restriction without first having ex- 
hausted any available administrative remedies. A land-use restriction may 
also be enforced by any unit of local government having jurisdiction over any 
part of the site. A land-use restriction shall not be declared unenforceable due 
to lack of privity of estate or contract, due to lack of benefit to particular land, 
or due to lack of any property interest in particular land. Any person who owns 
or leases a property subject to a land-use restriction under this Part shall abide 
by the land-use restriction. (1987, c. 574, s. 2; 1989, c. 727, s. 145; 1991, c. 281, 
ss. 1, 2; 1997-394, s. 1; 2002-154, s. 2.) 


§ 130A-310.4. Public participation in the development of 
the remedial action plan. 


(a) Within 10 days after the Secretary issues a declaration pursuant to GS. 
130A-310.3, he shall notify in writing the local board of health and the local 
health director having jurisdiction in the county or counties in which an 
inactive hazardous substance or waste disposal site is located that the site may 
endanger the public health or environment and that a remedial action plan is 
being developed. The Secretary shall involve the local health director in the 
development of the remedial action plan. 

(b) Before approving any remedial action plan, the Secretary shall make 
copies of the proposed plan available for inspection as follows: 

(1) A copy of the plan shall be provided to the local health director. 
(2) A copy of the proposed plan shall be filed with the register of deeds in 
the county or counties in which the site is located. 
(3) Acopy of the plan shall be provided to each public library located in the 
county or counties in which the site is located. 
(4) The Secretary may place copies of the plan in other locations so as to 
assure the availability thereof to the public. 
In addition, copies of the plan shall be available for inspection and copying at 
cost by the public during regular business hours in the offices of the agency 
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within the Department with responsibility for the administration of the 
remedial action program. 

(c) Before approving any remedial action plan, the Secretary shall give 
notice of the proposed plan as follows: 

(1) A notice and summary of the proposed plan shall be published weekly 
for a period of three consecutive weeks in a newspaper having general 
circulation in the county or counties where the site is located. 

(2) Notice that a proposed remedial action plan has been developed shall 
be given by first class mail to persons who have requested such notice. 
Such notice shall state the locations where a copy of the remedial 
action plan is available for inspection. The Department shall main- 
tain a mailing list of persons who request notice pursuant to this 
section. 

(d) The Secretary may conduct a public meeting to explain the proposed 
plan and alternatives to the public. 

(e) At least 45 days from the latest date on which notice is provided 
pursuant to subsection (c)(1) of this section shall be allowed for the receipt of 
written comment on the proposed remedial action plan prior to its approval. If 
a public hearing is held pursuant to subsection (f) of this section, at least 20 
days will be allowed for receipt of written comment following the hearing prior 
to the approval of the remedial action plan. 

(f) If the Secretary determines that significant public interest exists, he 
shall conduct a public hearing on the proposed plan and alternatives. The 
Department shall give notice of the hearing at least 30 days prior to the date 
thereof by: 

(1) Publication as provided in subdivision (c)(1) of this section, with first 
publication to occur not less than 30 days prior to the scheduled date 
of the hearing; and 

(2) First class mail to persons who have requested notice as provided in 
subdivision (c)(2) of this section. 

(g) The Commission on Health Services shall adopt rules prescribing the 
form and content of the notices required by this section. The proposed remedial 
action plan shall include a summary of all alternatives considered in the 
development of the plan. A record shall be maintained of all comment received 
by the Department regarding the remedial action plan. (1987, c. 574, s. 2; 
1997%-2055. 2.) 


§ 130A-310.5. Authority of the Secretary with respect to 
sites which pose an imminent hazard. 


(a) An imminent hazard exists whenever the Secretary determines, that 
there exists a condition caused by an inactive hazardous substance or waste 
disposal site, including a release or a substantial threat of a release into the 
environment of a hazardous substance from the site, which is causing serious 
harm to the public health or environment, or which is likely to cause such 
harm before a remedial action plan can be developed. Whenever the Secretary 
determines that an imminent hazard exists he may, in addition to any other 
powers he may have, without notice or hearing, order any known responsible 
party to take immediately any action necessary to eliminate or correct the 
condition, or the Secretary, in his discretion, may take such action without 
issuing an order. Written notice of any order issued pursuant to this section 
shall be provided to all persons subject to the order as set out in GS. 
130A-310.3(c). Unless the time required to do so would increase the harm to 
the public health or the environment, the Secretary shall solicit the coopera- 
tion of responsible parties prior to the entry of any such order. The provisions 
of subdivisions (1) to (3) of G.S. 180A-310.6(a) shall apply to any action taken 
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by the Secretary pursuant to this section, and any such action shall be 
considered part of a remedial action program, the cost of which may be 
recovered from any responsible party. 

(b) If a person violates the requirements or schedules in an order issued 
pursuant to this section, the Secretary may institute an action for injunctive 
relief, irrespective of all other remedies at law, in the superior court of the 
county where the violation occurred or where a defendant resides. 

(c) The cost of any action by the Secretary pursuant to this section may be 
paid from the Inactive Hazardous Sites Cleanup Fund, or the Emergency 
Response Fund established pursuant to G.S. 130A-306, subject to a later action 
for reimbursement pursuant to G.S. 130A-310.7. (1987, c. 574, s. 2; 1989, c. 
ae s. 4; 1989 (Reg. Sess., 1990), c. 1004, s. 9; c. 1024, s. 30(a); 1991, c. 342, s. 


§ 130A-310.6. State action upon default of responsible par- 
ties or when no responsible party can be lo- 
cated. 


(a) Whenever a person ordered to develop and implement an inactive 
hazardous substance or waste disposal site remedial action program is unable 
or fails to do so within the time specified in the order, the Secretary may 
develop and implement or cause to be developed and implemented such a 
program. The cost of developing and implementing a remedial action program 
pursuant to this section may be paid from the Inactive Hazardous Sites 
Cleanup Fund, subject to a later action for reimbursement pursuant to G.S. 
130A-310.7. 

(1) The Department is authorized and empowered to use any staff, 
equipment or materials under its control or provided by other coop- 
erating federal, State or local agencies and to contract with any agent 
or contractor it deems appropriate to develop and implement the 
remedial action program. State agencies shall provide to the maxi- 
mum extent feasible such staff, equipment, and materials as may be 
available for developing and implementing a remedial action pro- 
eram. 

(2) Upon completion of any inactive hazardous substance or waste dis- 
posal remedial action program, any State or local agency that has 
provided personnel, equipment, or material shall deliver to the 
Department a record of expenses incurred by the agency. The amount 
of the incurred expenses shall be disbursed by the Secretary to each 
such agency. The Secretary shall keep a record of all expenses 
incurred for the services of State personnel and for the use of the 
State’s equipment and material. 

(3) As soon as feasible or after completion of any inactive hazardous 
substance or waste disposal site remedial action program, the Secre- 
tary shall prepare a statement of all expenses and costs of the 
program expended by the State and issue an order demanding 
payment from responsible parties. Written notice of such an order 
shall be provided to all persons subject to the order personally or by 
certified mail. If given by certified mail, notice shall be deemed to have 
been given on the date appearing on the return of the receipt. If giving 
of notice cannot be accomplished either personally or by certified mail, 
notice shall then be given as provided in G.S. 1A-1, Rule 4(). 

(b) If the Secretary, after declaring that an inactive hazardous substance or 
waste disposal site may endanger the public health or the environment, is 
unable, after making a reasonable attempt, to locate any responsible party, the 
Department may develop and implement a remedial action program for the 
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site as provided in subsection (a)(1) and (2) of this section. If responsible 
parties are subsequently located, the Secretary may issue an order demanding 
payment from such persons in the manner set forth in subdivision (a)(3) of this 
section for the necessary expenses incurred by the Department for developing 
and implementing the remedial action program. If the persons subject to such 
an order refuse to pay the sum expended, or fail to pay such sum within the 
time specified in the order, the Secretary shall bring an action in the manner 
set forth in G.S. 130A-310.7. (1987, c. 574, s. 2; 1989, c. 236, ‘St .o4) 


§ 130A-310.7. Action for reimbursement; liability of re- 
sponsible parties; notification of completed re- 
medial action. 


(a) Notwithstanding any other provision or rule of law, and subject only to 

the defenses set forth in this subsection, any person who: 

(1) Discharges or deposits; or 

(2) Contracts or arranges for any discharge or deposit; or 

(3) Accepts for discharge or deposit; or 

(4) Transports or arranges for transport for the purpose of discharge or 

deposit 

any hazardous substance, the result of which discharge or deposit is the 
existence of an inactive hazardous substance or waste disposal site, shall be 
considered a responsible party. Neither an innocent landowner who is a bona 
fide purchaser of the inactive hazardous substance or waste disposal site 
without knowledge or without a reasonable basis for knowing that hazardous 
substance or waste disposal had occurred nor a person whose interest or 
ownership in the inactive hazardous substance or waste disposal site is based 
on or derived from a security interest in the property shall be considered a 
responsible party. A responsible party shall be directly liable to the State for 
any or all of the reasonably necessary expenses of developing and implement- 
ing a remedial action program for such site. The Secretary shall bring an action 
for reimbursement of the Inactive Hazardous Sites Cleanup Fund in the name 
of the State in the superior court of the county in which the site is located to 
recover such sum and the cost of bringing the action. The State must show that 
a danger to the public health or the environment existed and that the State 
complied with the provisions of this Part. 

(b) There shall be no liability under this section for a person who can 
establish by a preponderance of the evidence that the danger to the public 
health or the environment caused by the site was caused solely by: 

(1) An act of God; or 

(2) An act of war: or 

(3) An intentional act or omission of a third party (but this defense shall 
not be available if the act or omission is that of an employee or agent 
of the defendant, or if the act or omission occurs in connection with a 
contractual relationship with the defendant); or 

(4) Any combination of the above causes. 

(c) The definitions set out in G.S. 130A-310.31(b) apply to this subsection. 
Any person may submit a written request to the Department for a determina- 
tion that a site that is subject to this Part has been remediated to unrestricted 
use standards as provided in Part 5 of Article 9 of Chapter 130A of the General 
Statutes. A request for a determination that a site has been remediated to 
unrestricted use standards shall be accompanied by the fee required by G.S. 
130A-310.39(a)(2). If the Department determines that the site has been 
remediated to unrestricted use standards, the Department shall issue a 
written notification that no further remediation will be required at the site. 
The notification shall state that no further remediation will be required at the 
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site unless the Department later determines, based on new information or 
information not previously provided to the Department, that the site has not 
been remediated to unrestricted use standards or that the Department was 
provided with false or incomplete information. Under any of those circum- 
stances, the Department may withdraw the notification and require responsi- 
ble parties to remediate the site to unrestricted use standards. (1987, c. 574, s. 
2: 1989, c. 286, s. 6; 1989 (Reg. Sess., 1990), c. 1004, s. 10; c. 1024, s. 30(b); 


1997-357, s. 5; 2001-384, s. 11.) 


Editor’s Note. — Session Laws 1997-357, s. 
8, provides: “This act shall not be construed to 
obligate the General Assembly to make any 
appropriation to implement the provisions of 
this act. The Department of Environment, 
Health, and Natural Resources [now the De- 
partment of Environment and Natural Re- 
sources] shall implement the provisions of this 
act from funds otherwise available or appropri- 
ated to the Department.” 

Session Laws 2001-384, s. 13, provides: “This 


act applies to any cleanup of a discharge or 
release of petroleum from an underground stor- 
age tank pursuant to Part 2A of Article 21A of 
Chapter 143 of the General Statutes except 
that land-use restrictions and recordation of 
residual contamination are not required with 
respect to a discharge or release of petroleum 
for which the Department of Environment and 
Natural Resources issued a determination that 
no further action is required prior to 1 Septem- 
ber 2001.” 


act becomes effective 1 September 2001. This 


§ 130A-310.8. Recordation of inactive hazardous sub- 
stance or waste disposal sites. 


(a) After determination by the Department of the existence and location of 
an inactive hazardous substance or waste disposal site, the owner of the real 
property on which the site is located, within 180 days after official notice to the 
owner to do so, shall submit to the Department a survey plat of areas 
designated by the Department that has been prepared and certified by a 
professional land surveyor, and entitled “NOTICE OF INACTIVE HAZARD- 
OUS SUBSTANCE OR WASTE DISPOSAL SITE”. Where an inactive hazard- 
ous substance or waste disposal site is located on more than one parcel or tract 
of land, a composite map or plat showing all parcels or tracts may be recorded. 
The Notice shall include a legal description of the site that would be sufficient 
as a description in an instrument of conveyance, shall meet the requirements 
of G.S. 47-30 for maps and plats, and shall identify: 

(1) The location and dimensions of the disposal areas and areas of 
potential environmental concern with respect to permanently sur- 
veyed benchmarks. 

(2) The type, location, and quantity of hazardous substances known by 
the owner of the site to exist on the site. 

(3) Any restrictions approved by the Department on the current or future 
use of the site. 

(b) After the Department approves and certifies the Notice, the owner of the 
site shall file the certified copy of the Notice in the register of deeds’ office in the 
county or counties in which the land is located within 15 days of the date on 
which the owner receives approval of the Notice from the Department. 

(c) The register of deeds shall record the certified copy of the Notice and 
index it in the grantor index under the names of the owners of the lands. 

(d) In the event that the owner of the site fails to submit and file the Notice 
required by this section within the time specified, the Secretary may prepare 
and file such Notice. The costs thereof may be recovered by the Secretary from 
any responsible party. In the event that an owner of a site who is not a 
responsible party submits and files the Notice required by this section, he may 
recover the reasonable costs thereof from any responsible party. 

(e) When an inactive hazardous substance or waste disposal site is sold, 
leased, conveyed, or transferred, the deed or other instrument of transfer shall 
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contain in the description section, in no smaller type than that used in the body 
of the deed or instrument, a statement that the property has been used as a 
hazardous substance or waste disposal site and a reference by book and page 
to the recordation of the Notice. 

(f) A Notice of Inactive Hazardous Substance or Waste Disposal Site filed 
pursuant to this section may, at the request of the owner of the land, be 
cancelled by the Secretary after the hazards have been eliminated. If re- 
quested in writing by the owner of the land and if the Secretary concurs with 
the request, the Secretary shall send to the register of deeds of each county 
where the Notice is recorded a statement that the hazards have been 
eliminated and request that the Notice be cancelled of record. The Secretary’s 
statement shall contain the names of the owners of the land as shown in the 
Notice and reference the plat book and page where the Notice is recorded. The 
register of deeds shall record the Secretary’s statement in the deed books and 
index it on the grantor index in the names of the owners of the land as shown 
in the Notice and on the grantee index in the name “Secretary of Environment 
and Natural Resources”. The register of deeds shall make a marginal entry on 
the Notice showing the date of cancellation and the book and page where the 
Secretary's statement is recorded, and the register of deeds shall sign the 
entry. Ifa marginal entry is impracticable because of the method used to record 
maps and plats, the register of deeds shall not be required to make a marginal 
entry. 

(g) Recordation under this section is not required for any inactive hazardous 
substance or waste disposal site that is undergoing voluntary remedial action 
pursuant to this Part unless the Secretary determines that either: 

(1) A concentration of a hazardous substance or hazardous waste that 
poses a danger to public health or the environment will remain 
following implementation of the voluntary remedial action program. 

(2) The voluntary remedial action program is not being implemented in a 
manner satisfactory to the Secretary and in compliance with the 
agreement between the Secretary and the owner, operator, or other 
responsible party. 

(h) The Secretary may waive recordation under this section with respect to 
any residential real property that is contaminated solely because a hazardous 
substance or hazardous waste migrated to the property from other property by 
means of groundwater flow if disclosure of the contamination is required under 
Chapter 47E of the General Statutes. An owner of residential real property 
whose recordation requirement is waived by the Secretary under this subsec- 
tion and who fails to disclose contamination as required by Chapter 47E of the 
General Statutes is subject to both the penalties and remedies under this 
Chapter applicable to a person who fails to comply with the recordation 
requirements of this section as though those requirements had not been 
waived and to the remedies available under Chapter 47E of the General 
Statutes. (1987, c. 574, s. 2; 1989, c. 727, 8. 219(34); 1989 (Reg. Sess., 1990), c. 
1004, s. 19(b); 1997-394, s. 2; 1997-443, ss. ITA. 119(a)) (b); 1997-528 eek) 


§ 130A-310.9. Voluntary remedial actions; maximum fi- 
nancial responsibility; agreements; implemen- 
tation and oversight by private engineering 
and consulting firms. 


(a) No one owner, operator, or other responsible party who voluntarily 
participates in the implementation of a remedial action program under G:S. 
130A-310.3 or G.S. 130A-310.5 may be required to pay in excess of three 
million dollars ($3,000,000) for the cost of implementing a remedial action 
program at a single inactive hazardous substance or waste disposal site. The 
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limitation of liability contained in this section applies only to the cost of 
implementation of the program and does not apply to the cost of the develop- 
ment of the remedial action plan. 

(b) The Secretary may enter into an agreement with an owner, operator, or 
other responsible party that provides for implementation of a voluntary 
remedial action program in accordance with a remedial action plan approved 
by the Department. Investigations, evaluations, and voluntary remedial ac- 
tions are subject to the provisions of G.S. 130A-310.1(c), 130A-310.1(d), 
130A-310.3(d), 130A-310.3(f), 130A-310.5, 130A-310.8, and any other require- 
ment imposed by the Department. A voluntary remedial action and all 
documents that relate to the voluntary remedial action shall be fully subject to 
inspection and audit by the Department. At least 30 days prior to entering into 
any agreement providing for the implementation of a voluntary remedial 
action program, the Secretary shall mail notice of the proposed agreement as 
provided in G.S. 130A-310.4(c)(2). Sites undergoing voluntary remedial actions 
shall be so identified as a separate category in the inventory of sites main- 
tained pursuant to G.S. 130A-310.1 but shall not be included on the Inactive 
Hazardous Waste Sites Priority List required by G.S. 130A-310.2. 

(c) The Department may approve a private environmental consulting and 
engineering firm to implement and oversee a voluntary remedial action by an 
owner, operator, or other responsible party. An owner, operator, or other 
responsible party who enters into an agreement with the Secretary to 
implement a voluntary remedial action may hire a private environmental 
consulting or engineering firm approved by the Department to implement and 
oversee the voluntary remedial action. A voluntary remedial action that 1s 
implemented and overseen by a private environmental consulting or engineer- 
ing firm shall be implemented in accordance with all federal and State laws, 
regulations, and rules that apply to remedial actions generally and is subject 
to rules adopted pursuant to G.S. 130A-310.12(b). The Department may revoke 
its approval of the oversight of a voluntary remedial action by a private 
environmental consulting or engineering firm and assume direct oversight of 
the voluntary remedial action whenever it appears to the Department that the 
voluntary remedial action is not being properly implemented or is not being 
adequately overseen. The Department may require the owner, operator, other 
responsible party, or private environmental consulting or engineering firm to 
take any action necessary to bring the voluntary remedial action into compli- 
ance with applicable requirements. (1987, c. 574, s. 2; 1989, c. 286, s. 7; 1993 
(Reg. Sess., 1994), c. 598, s. 1; 1995, c. 327, s. 2; 1997-394, s. 3.) 


§ 130A-310.10. Annual reports. 


(a) The Secretary shall report on inactive hazardous sites to the Environ- 
mental Review Commission on or before 1 October of each year. The report 
shall include at least: 

(1) The Inactive Hazardous Waste Sites Priority byst: 

(2) A list of remedial action plans requiring State funding through the 
Inactive Hazardous Sites Cleanup Fund; 

(3) Acomprehensive budget to implement these remedial action plans and 
the adequacy of the Inactive Hazardous Sites Cleanup Fund to fund 
the cost of said plans; 

(4) A prioritized list of sites that are eligible for remedial action under 
CERCLA/SARA together with recommended remedial action plans 
and a comprehensive budget to implement such plans. The budget for 
implementing a remedial action plan under CERCLA/SARA shall 
include a statement as to any appropriation that may be necessary to 
pay the State’s share of such plan; 
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(5) Alist of sites and remedial action plans undergoing voluntary cleanup 
with Departmental approval; 

(6) A list of sites and remedial action plans that may require State 
funding, a comprehensive budget if implementation of these possible 
remedial action plans is required, and the adequacy of the Inactive 
Hazardous Sites Cleanup Fund to fund the possible costs of said 


plans; 


(7) A list of sites that pose an imminent hazard; 

(8) A comprehensive budget to develop and implement remedial action 
plans for sites that pose imminent hazards and that may require 
State funding, and the adequacy of the Inactive Hazardous Sites 


Cleanup Fund; and 


(9) Any other information requested by the General Assembly or the 
Environmental Review Commission. 
(b) Repealed by Session Laws 2001-452, s. 2.3, effective October 28, 2001. 
(193, G0c, 9745S. 2;1989. 0.286, 558° 1997228..6, 1. 2001-452, s. 2.3.) 


Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 18, s. 27.10, provides: 
“Beginning in 1997, the Department of Envi- 
ronment, Health, and Natural Resources [now 
the Department of Environment and Natural 
Resources] shall report on the generation, stor- 
age, treatment, and disposal of hazardous 
waste in North Carolina no more often than it 


Session Laws 1996, Second Extra Session, c. 
18, s. 29.2, provides: “Except for statutory 
changes or other provisions that clearly indi- 
cate an intention to have effects beyond the 
1996-97 fiscal year, the textual provisions of 
this act apply only to funds appropriated for, 
and activities occurring during, the 1996-97 


fiscal year.” 
is required to report under federal law or fed- 


eral regulation.” 


§ 130A-310.11. Inactive Hazardous Sites Cleanup Fund 
created. 


There is established under the control and direction of the Department the 
Inactive Hazardous Sites Cleanup Fund. This fund shall be a revolving fund 
consisting of any monies appropriated for such purpose by the General 
Assembly or available to it from grants, fees, and other monies paid to it or 
recovered by or on behalf of the Department. The Inactive Hazardous Sites 
Cleanup Fund shall be treated as a nonreverting special trust fund and shall 
be credited with interest by the State Treasurer pursuant to G.S. 147-69.2 and 
G.S. 147-69.3. (1987, ©, 574) 512: 1989, ¢. 286, s. 9.) 


§ 130A-310.12. Administrative procedure; adoption of 
rules. 


(a) The provisions of Chapter 150B of the General Statutes apply to this 
Part. The Commission shall adopt rules for the implementation of this Part. 

(b) The Commission shall adopt rules governing the selection and use of 
private environmental consulting and engineering firms to implement and 
oversee voluntary remedial actions by owners, operators, or other responsible 
pee under G.S. 130A-310.9(c). Rules adopted under this subsection shall 
specify: 

(1) Standards applicable to private environmental consulting and engi- 
neering firms. 

(2) Criteria and procedures for approval of firms by the Department. 

(3) Requirements and procedures under which the Department monitors 
and audits a voluntary remedial action to ensure that the voluntary 
remedial action complies with applicable federal and State law, 
regulations, and under which the owner, operator, or other responsi- 
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ble party reimburses the Department for the cost of monitoring and 
auditing the voluntary remedial action. 

(4) Any financial assurances that may be required of an owner, operator, 
or other responsible party. 

(5) Requirements for the preparation, maintenance, and public availabil- 
ity of work plans and records, reports of data collection including 
sampling, sample analysis, and other site testing, and other records 
and reports that are consistent with the requirements applicable to 
remedial actions generally. (1987, c. 574, ss. 2, 5; 1993 (Reg. Sess., 
TOOG4 eC DISqs. 2011995; 10352 18. 32) 


§ 130A-310.13. Short title. 


This Part shall be known and may be cited as the Inactive Hazardous Sites 
Response Act of 1987. (1991, c. 281, s. 3.) 


§§ 130A-310.14 through 130A-310.19: Reserved for future codifica- 


tion purposes. 


Part 4. Superfund Program. 


§ 1380A-310.20. Definitions. 


Unless a different meaning is required by the context, the following 
definitions shall apply throughout this Part: 
(1) “CERCLA/SARA”’ or “Superfund” means the Comprehensive Environ- 
mental Response, Compensation, and Liability Act of 1980, Dirons ey 
No. 96-510, 94 Stat. 2767, 42 U.S.C. § 9601 et seq., as amended, and 
the Superfund Amendments and Reauthorization Act of 1986, Pubylks 
No. 99-499, 100 Stat. 1613, as amended. (1989, c. 286, s. 10.) 


Editor’s Note. — As enacted, this section 
contained a subdivision (1) but no subdivision 


(2). 


§ 130A-310.21. Administration of the Superfund program. 


The Department shall maintain an appropriate administrative subunit 
within the solid waste management unit authorized by G.S. 130A-291 to carry 
out those activities in which the State is authorized to engage under CERCLA/ 
SARA. (1989, c. 286, s. 10.) 


§ 130A-310.22. Contracts authorized. 


(a) The Department is authorized to enter into contracts and cooperative 
agreements with the United States and to engage in any activity otherwise 
authorized by law to identify, investigate, evaluate, and clean up any site or 
facility covered by CERCLA/SARA including but not limited to performing 
preliminary assessments, site investigations, remedial investigations, and 
feasibility studies; preparation of records of decision; conducting emergency 
response, remedial, and removal actions; and engaging in enforcement activ- 
ities in accordance with the provisions of CERCLA/SARA. 

(b) The Department may make all assurances required by federal law or 
regulation including but not limited to assuring that the State will assume 
responsibility for the operation and maintenance of any remedial action for the 
anticipated duration of the remedial action; assuring that the State will 
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provide its share of the cost of any remedial action at a site or facility which 
was privately owned or operated; assuring that the State will provide its share 
of the cost of any removal, remedial planning, and remedial action at a site or 
facility owned or operated by the State or a political subdivision of the State; 
assuring the availability of off-site treatment, storage, or disposal capacity 
needed to effectuate a remedial action; assuring that the State will take title 
to, acquire an interest in, or accept transfer of any interest in real property 
needed to effectuate a remedial action; assuring that the State has adequate 
capacity to meet the assurances required by CERCLA/SARA (42 U.S.C. 
§ 9604(c)(9)); assuring access to the facility and any adjacent property 
including the securing of any right-of-way or easement needed to effectuate a 
remedial action; and assuring that the State will satisfy all federal, State, and 
local requirements for permits and approvals necessary to effectuate a reme- 
dial action. 

(c) Each contract entered into by the Department under this section shall 
stipulate that all obligations of the State are subject to the availability of 
funds. Neither this section nor any contract entered into under authority of 
this section shall be construed to obligate the General Assembly to make any 
appropriation to implement this Part or any contract entered into under this 
section. The Department shall implement this Part and any contract entered 
into under this section from funds otherwise available or appropriated to the 
Department for such purpose. (1989, c. 286, s. 10; 1989 (Reg. Sess., 1990), c. 
1004, s. 11; c. 1024, s. 30(c).) 


§ 130A-310.23. Filing notices of CERCLA/SARA (Super- 
fund) liens. 


Notices of liens and certificates of notices affecting liens for obligations 
payable to the United States under CERCLA/SARA (Superfund) (42 U.S.C. 
§ 9607(1)) shall be filed in accordance with Article 11A of Chapter 44 of the 
General Statutes. (1989 (Reg. Sess., 1990), c. 1047, s. 1.1; 1991 (Reg. Sess., 
lwo Ce, lO ci sell) 


$§ 130A-310.24 through 130A-310.29: Reserved for further codifi- 


cation purposes. 


Part 5. Brownfields Property Reuse Act. 


§ 130A-310.30. Short title. 


This Part may be cited as The Brownfields Property Reuse Act of 1997. 
USEESTE, GO) 


Editor’s Note. — Session Laws LOD ESoiease 
1, provides: “The General Assembly makes the 
following findings: 

“1) There are abandoned, idle, and 
underused properties in North Carolina, often 
referred to as ‘brownfields’, that may have been 
or were contaminated by past industrial and 
commercial activities, but that are attractive 
locations for redevelopment. 

“(2) The reuse, development, redevelopment, 
transfer, financing, and other use _ of 
brownfields is impaired by the potential liabil- 


ity associated with the risk of contamination. 
“(3) The safe redevelopment of brownfields 
would benefit the citizens of North Carolina in 
many ways, including improving the tax base of 
local government and creating job opportuni- 
ties for citizens in the vicinity of brownfields. 
“(4) Potential purchasers and developers of 
brownfields and other parties who have no 
connection with the contamination of the prop- 
erty, including redevelopment lenders, should 
be encouraged to provide capital and labor to 
improve brownfields without undue risk of lia- 
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bility for problems they did not create, so long 
as the property can be and is made safe for 
appropriate future use. 

“(5) Public and local government involvement 
in commenting on the safe reuse of brownfields 
will improve the quality and acceptability of 
their redevelopment.” 

Session Laws 1997-357, s. 8, provides: “This 


§ 1380A-310.31. Definitions. 


ART. 9. SOLID WASTE MANAGEMENT 


§130A-310.31 


act shall not be construed to obligate the Gen- 
eral Assembly to make any appropriation to 
implement the provisions of this act. The De- 
partment of Environment, Health, and Natural 
Resources [now the Department of Environ- 
ment and Natural Resources] shall implement 
the provisions of this act from funds otherwise 
available or appropriated to the Department.” 


(a) Unless a different meaning is required by the context or unless a 
different meaning is set out in subsection (b) of this section, the definitions in 
G.S. 130A-2 and G.S. 130A-310 apply throughout this Part. 

(b) Unless a different meaning is required by the context: 

(1) “Affiliate” has the same meaning as in 17 Code of Federal Regulations 
§ 240.12b-2 (1 April 1996 Edition). 

(2) “Brownfields agreement” means an agreement between the Depart- 
ment and a prospective developer that meets the requirements of G.S. 


130A-310.32. 


(3) “Brownfields property” or “brownfields site” means abandoned, idled, 
or underused property at which expansion or redevelopment is 
hindered by actual environmental contamination or the possibility of 
environmental contamination and that is or may be subject to 
remediation under any State remedial program other than Part 2A of 
Article 21A of Chapter 143 of the General Statutes or that is or may 
be subject to remediation under the Comprehensive Environmental 
Response, Compensation and Liability Act of 1980, as amended (42 


U.S.C. § 9601 et seq.). 


(4) “Contaminant” means a regulated substance released into the envi- 


ronment. 


(5) “Unrestricted use standards” when used in connection with “cleanup”, 
“remediated”, or “remediation” means that cleanup or remediation of 
contamination complies with generally applicable standards, guid- 
ance, or established methods governing the contaminants that are 
established by statute or adopted, published, or implemented by the 
Environmental Management Commission, the Commission, or the 
Department instead of the risk-based standards established by the 
Commission pursuant to this Part. 

(6) “Environmental contamination” means contaminants at the property 
requiring remediation and that are to be remediated under the 
brownfields agreement including, at a minimum, hazardous waste, as 
defined in G.S. 130A-290; a hazardous substance, as defined in G.S. 
130A-310; a hazardous substance, as defined in G.S. 143-215.77, or 
oil, as defined in G.S. 143-215.77. 

(7) “Local government” means a town, city, or county. 

(8) “Parent” has the same meaning as in 17 Code of Federal Regulations 
§ 240.12b-2 (1 April 1996 Edition). 

(9) “Potentially responsible party” means a person who is or may be liable 
for remediation under a remedial program. 

(10) “Prospective developer” means any person who desires to either buy 
or sell a brownfields property for the purpose of developing or 
redeveloping that brownfields property and who did not cause or 
contribute to the contamination at the brownfields property. 

(11) “Regulated substance” means a hazardous waste, as defined in G.S 
130A-290; a hazardous substance, as defined in G.S. 143-2 15.77A; oil, 
as defined in G.S. 143-215.77; or other substance regulated under any 
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remedial program implemented by the Department other than Part 
2A of Article 21A of Chapter 143 of the General Statutes. 

(12) “Remedial program” means a program implemented by the Depart- 
ment for the remediation of any contaminant, including the Inactive 
Hazardous Sites Response Act of 1987 under Part 3 of this Article, the 
Superfund Program under Part 4 of this Article, and the Oil Pollution 
and Hazardous Substances Control Act of 1978 under Part 2 of Article 
21A of Chapter 143 of the General Statutes. 

(13) “Remediation” means action to clean up, mitigate, correct, abate, 
minimize, eliminate, control, or prevent the spreading, migration, 
leaking, leaching, volatilization, spilling, transport, or further release 
of a contaminant into the environment in order to protect public 
health or the environment. 

(14) “Subsidiary” has the same meaning as in 17 Code of Federal 
Regulations § 240.12b-2 (1 April 1996 Edition). (L99%35 (A mounia. 
1997-392, ss. 4.2-4.4; 2001-384, s. 11.) 


Editor’s Note. — Session Laws 1997-392, s. Bill 1121 becomes law.” House Bill 1121 was 
6(c), provides: “Sections 4.2 through 4.5 of this enacted as Session Laws 1997-357, effective 
act become effective if and when 1997 House October 1997: 


§ 130A-310.32. Brownfields agreement. 


(a) The Department may, in its discretion, enter into a brownfields agree- 
ment with a prospective developer who satisfies the requirements of this 
section. A prospective developer shall provide the Department with any 
information necessary to demonstrate that: 

(1) The prospective developer, and any parent, subsidiary, or other affili- 
ate of the prospective developer has substantially complied with: 

a. The terms of any brownfields agreement or similar agreement to 
which the prospective developer or any parent, subsidiary, or 
other affiliate of the prospective developer has been a party. 

b. The requirements applicable to any remediation in which the 
applicant has previously engaged. 

c. Federal and state laws, regulations, and rules for the protection of 
the environment. 

(2) As a result of the implementation of the brownfields agreement, the 
brownfields property will be suitable for the uses specified in the 
agreement while fully protecting public health and the environment 
instead of being remediated to unrestricted use standards. 

(3) There is a public benefit commensurate with the liability protection 
provided under this Part. 

(4) The prospective developer has or can obtain the financial, managerial, 
and technical means to fully implement the brownfields agreement 
and assure the safe use of the brownfields property. 

(5) The prospective developer has complied with or will comply with all 
applicable procedural requirements. 

(b) In negotiating a brownfields agreement, parties may rely on land-use 
restrictions that will be included in a Notice of Brownfields Property required 
under G.S. 130A-310.35. A brownfields agreement may provide for remediation 
standards that are based on those land-use restrictions. 

(c) A brownfields agreement shall contain a description of the brownfields 
property that would be sufficient as a description of the property in an 
instrument of conveyance and, as applicable, a statement of: 

(1) Any remediation to be conducted on the property, including: 

a. eee of specific areas where remediation is to be con- 

ucted. 
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. The remediation method or methods to be employed. 
The resources that the prospective developer will make available. 
. Aschedule of remediation activities. 
. Applicable remediation standards. 
A schedule and the method or methods for evaluating the 
remediation. 
(2) Any land-use restrictions that will apply to the brownfields property. 
(3) The desired results of any remediation or land-use restrictions with 
respect to the brownfields property. 
(4) The guidelines, including parameters, principles, and policies within 
which the desired results are to be accomplished. 
(5) The consequences of achieving or not achieving the desired results. 
(d) Any failure of the prospective developer or the prospective developer’s 
agents and employees to comply with the brownfields agreement constitutes a 
Hao ation of this Part by the prospective developer. (1997-357, s. 2; 2001-384, s. 
Md 


ho QO 


Cross References. — As to taxation of qual- 
ifying improvements on brownsfields, see G.S. 
105-277.13. 


§ 130A-310.33. Liability protection. 


(a) A prospective developer who enters into a brownfields agreement with 
the Department and who is complying with the brownfields agreement shall 
not be held liable for remediation of areas of contaminants identified in the 
brownfields agreement except as specified in the brownfields agreement, so 
long as the activities conducted on the brownfields property by or under the 
control or direction of the prospective developer do not increase the risk of 
harm to public health or the environment and the prospective developer is not 
required to undertake additional remediation to unrestricted use standards 
pursuant to subsection (c) of this section. The liability protection provided 
under this Part applies to all of the following persons to the same extent as to 
a prospective developer, so long as these persons are not otherwise potentially 
responsible parties or parents, subsidiaries, or affiliates of potentially respon- 
sible parties and the person is not required to undertake additional 
remediation to unrestricted use standards pursuant to subsection (c) of this 
section: 

(1) Any person under the direction or control of the prospective developer 
who directs or contracts for remediation or redevelopment of the 
brownfields property. 

(2) Any future owner of the brownfields property. 

(3) A person who develops or occupies the brownfields property. 

(4) A successor or assign of any person to whom the liability protection 
provided under this Part applies. 

(5) Any lender or fiduciary that provides financing for remediation or 
redevelopment of the brownfields property. 

(b) A person who conducts an environmental assessment or transaction 
sereen on a brownfields property and who is not otherwise a potentially 
responsible party is not a potentially responsible party as a result of conduct- 
ing the environmental assessment or transaction screen unless that person 
increases the risk of harm to public health or the environment by failing to 
exercise due diligence and reasonable care in performing the environmental 
assessment or transaction screen. 

(c) If a land-use restriction set out in the Notice of Brownfields Property 
required under G.S. 130A-310.35 is violated, the owner of the brownfields 
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property at the time the land-use restriction is violated, the owner’s successors 
and assigns, and the owner’s agents who direct or contract for alteration of the 
brownfields property in violation of a land-use restriction shall be liable for 
remediation to unrestricted use standards. A prospective developer who 
completes the remediation or redevelopment required under a brownfields 
agreement or other person who receives liability protection under this Part 
shall not be required to undertake additional remediation at the brownfields 
property unless any of the following apply: 

(1) The prospective developer knowingly or recklessly provides false 
information that forms a basis for the brownfields agreement or that 
is offered to demonstrate compliance with the brownfields agreement 
or fails to disclose relevant information about contamination at the 
brownfields property. 

(2) New information indicates the existence of previously unreported 
contaminants or an area of previously unreported contamination on or 
associated with the brownfields property that has not been 
remediated to unrestricted use standards, unless the brownfields 
agreement is amended to include any previously unreported contam- 
inants and any additional areas of contamination. If the brownfields 
agreement sets maximum concentrations for contaminants, and new 
information indicates the existence of previously unreported areas of 
these contaminants, further remediation shall be required only if the 
areas of previously unreported contaminants raise the risk of the 
contamination to public health or the environment to a level less 
protective of public health and the environment than that required by 
the brownfields agreement. 

(3) The level of risk to public health or the environment from contami- 
nants is unacceptable at or in the vicinity of the brownfields property 
due to changes in exposure conditions, including (i) a change in land 
use that increases the probability of exposure to contaminants or in 
the vicinity of the brownfields property or (ii) the failure of 
remediation to mitigate risks to the extent required to make the 
brownfields property fully protective of public health and the environ- 
ment as planned in the brownfields agreement. 

(4) The Department obtains new information about a contaminant asso- 
ciated with the brownfields property or exposures at or around the 
brownfields property that raises the risk to public health or the 
environment associated with the brownfields property beyond an 
acceptable range and in a manner or to a degree not anticipated in the 
brownfields agreement. Any person whose use, including any change 
in use, of the brownfields property causes an unacceptable risk to 
public health or the environment may be required by the Department 
to undertake additional remediation measures under the provisions of 
this Part. 

(5) A prospective developer fails to file a timely and proper Notice of 
erage Development under this Part. (1997-357, s. 2; 2001-384, 
Sev 


§ 130A-310.34. Public notice and community involvement. 


(a) A prospective developer who desires to enter into a brownfields agree- 
ment shall notify the public and the community in which the brownfields 
property is located of planned remediation and redevelopment activities. The 
prospective developer shall submit a Notice of Intent to Redevelop a 
Brownfields Property and a summary of the Notice of Intent to the Depart- 
ment. The Notice of Intent shall provide, to the extent known, a legal 
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description of the location of the brownfields property, a map showing the 
location of the brownfields property, a description of the contaminants involved 
and their concentrations in the media of the brownfields property, a description 
of the intended future use of the brownfields property, any proposed investi- 
gation and remediation, and a proposed Notice of Brownfields Property 
prepared in accordance with G.S. 130A-310.35. Both the Notice of Intent and 
the summary of the Notice of Intent shall state the time period and means for 
submitting written comment and for requesting a public meeting on the 
proposed brownfields agreement. The summary of the Notice of Intent shall 
include a statement as to the public availability of the full Notice of Intent. 
After approval of the Notice of Intent and summary of the Notice of Intent by 
the Department, the prospective developer shall provide a copy of the Notice of 
Intent to all local governments having jurisdiction over the brownfields 
property. The prospective developer shall publish the summary of the Notice of 
Intent in a newspaper of general circulation serving the area in which the 
brownfields property is located and shall file a copy of the summary of the 
Notice of Intent with the Codifier of Rules, who shall publish the summary of 
the Notice of Intent in the North Carolina Register. The prospective developer 
shall also conspicuously post a copy of the summary of the Notice of Intent at 
the brownfields site. 

(b) Publication of the approved summary of the Notice of Intent in the North 
Carolina Register and publication in a newspaper of general circulation shall 
begin a public comment period of at least 60 days from the later date of 
publication. During the public comment period, members of the public, 
residents of the community in which the brownfields property is located, and 
local governments having jurisdiction over the brownfields property may 
submit comment on the proposed brownfields agreement, including methods 
and degree of remediation, future land uses, and impact on local employment. 

(c) Any person who desires a public meeting on a proposed brownfields 
agreement shall submit a written request for a public meeting to the Depart- 
ment within 30 days after the public comment period begins. The Department 
shall consider all requests for a public meeting and shall hold a public meeting 
if the Department determines that there is significant public interest in the 
proposed brownfields agreement. If the Department decides to hold a public 
meeting, the Department shall, at least 30 days prior to the public meeting, 
mail written notice of the public meeting to all persons who requested the 
public meeting and to any other person who had previously requested notice. 
The Department shall also direct the prospective developer to publish, at least 
30 days prior to the date of the public meeting, a notice of the public meeting 
at least one time in a newspaper having general circulation in such county 
where the brownfields property is located. In any county in which there is more 
than one newspaper having general circulation, the Department shall direct 
the prospective developer to publish a copy of the notice in as many newspa- 
pers having general circulation in the county as the Department in its 
discretion determines to be necessary to assure that the notice is generally 
available throughout the county. The Department shall prescribe the form and 
content of the notice to be published. The Department shall prescribe the 
procedures to be followed in the public meeting. The Department shall take 
detailed minutes of the meeting. The minutes shall include any written 
comments, exhibits, or documents presented at the meeting. 

(d) Prior to entering into a brownfields agreement, the Department shall 
take into account the comment received during the comment period and at the 
public meeting if the Department holds a public meeting. The Department 
shall incorporate into the brownfields agreement provisions that reflect 
comment received during the comment period and at the public meeting to the 
extent practical. The Department shall give particular consideration to written 
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comment that is supported by valid scientific and technical information and 
analysis and to written comment from the units of local government that have 
taxing jurisdiction over the brownfields property. (1997-357, s. 2; 2000-158, s. 
2) 


§ 130A-310.35. Notice of Brownfields Property; land-use 
restrictions in deed. 


(a) In order to reduce or eliminate the danger to public health or the 
environment posed by a brownfields property being addressed under this Part, 
a prospective developer who desires to enter into a brownfields agreement with 
the Department shall submit to the Department a proposed Notice of 
Brownfields Property. A Notice of Brownfields Property shall be entitled 
“Notice of Brownfields Property”, shall include a survey plat of areas desig- 
nated by the Department that has been prepared and certified by a profes- 
sional land surveyor and that meets the requirements of G.S. 47-30, shall 
include a legal description of the brownfields property that would be sufficient 
as a description of the property in an instrument of conveyance, and shall 
identify all of the following: 

(1) The location and dimensions of the areas of potential environmental 
concern with respect to permanently surveyed benchmarks. 

(2) The type, location, and quantity of regulated substances and contam- 
inants known to exist on the brownfields property. 

(3) Any restrictions on the current or future use of the brownfields 
property or, with the owner’s permission, other property that are 
necessary or useful to maintain the level of protection appropriate for 
the designated current or future use of the brownfields property and 
that are designated in the brownfields agreement. These land-use 
restrictions may apply to activities on, over, or under the land, 
including, but not limited to, use of groundwater, building, filling, 
grading, excavating, and mining. Where a brownfields property en- 
compasses more than one parcel or tract of land, a composite map or 
plat showing all parcels or tracts may be recorded. 

(b) After the Department approves and certifies the Notice of Brownfields 
Property under subsection (a) of this section, a prospective developer who 
enters into a brownfields agreement with the Department shall file a certified 
copy of the Notice of Brownfields Property in the register of deeds’ office in the 
county or counties in which the land is located. The prospective developer shall 
file the Notice of Brownfields Property within 15 days of the prospective 
developer’s receipt of the Department’s approval of the notice or the prospec- 
tive developer’s entry into the brownfields agreement, whichever is later. 

(c) The register of deeds shall record the certified copy of the notice and 
index it in the grantor index under the names of the owners of the land, and, 
if different, also under the name of the prospective developer conducting the 
redevelopment of the brownfields property. 

(d) When a brownfields property is sold, leased, conveyed, or transferred, 
the deed or other instrument of transfer shall contain in the description 
section, in no smaller type than that used in the body of the deed or 
instrument, a statement that the brownfields property has been classified and, 
if appropriate, cleaned up as a brownfields property under this Part. 

(e) A Notice of Brownfields Property filed pursuant to this section may, at 
the request of the owner of the land, be cancelled by the Secretary after the 
hazards have been eliminated. If requested in writing by the owner of the land 
and if the Secretary concurs with the request, the Secretary shall send to the 
register of deeds of each county where the notice is recorded a statement that 
the hazards have been eliminated and request that the notice be cancelled of 
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record. The Secretary’s statement shall contain the names of the owners of the 
land as shown in the notice and reference the plat book and page where the 
notice is recorded. The register of deeds shall record the Secretary’s statement 
in the deed books and index it on the grantor index in the names of the owners 
of the land as shown in the Notice of Brownfields Property and on the grantee 
index in the name “Secretary of Environment and Natural Resources”. The 
register of deeds shall make a marginal entry on the Notice of Brownfields 
Property showing the date of cancellation and the book and page where the 
Secretary’s statement is recorded, and the register of deeds shall sign the 
entry. Ifa marginal entry is impracticable because of the method used to record 
maps and plats, the register of deeds shall not be required to make a marginal 
entry. 

(f) Any land-use restriction filed pursuant to this section shall be enforced 
by any owner of the land. Any land-use restriction may also be enforced by the 
Department through the remedies provided in Part 2 of Article 1 of this 
Chapter or by means of a civil action. The Department may enforce any 
land-use restriction without first having exhausted any available administra- 
tive remedies. A land-use restriction may also be enforced by any unit of local 
government having jurisdiction over any part of the brownfields property by 
means of a civil action without the unit of local government having first 
exhausted any available administrative remedy. A land-use restriction may 
also be enforced by any person eligible for lability protection under this Part 
who will lose liability protection if the land-use restriction is violated. A 
land-use restriction shall not be declared unenforceable due to lack of privity 
of estate or contract, due to lack of benefit to particular land, or due to lack of 
any property interest in particular land. Any person who owns or leases a 
property subject to a land-use restriction under this section shall abide by the 
land-use restriction. 

(g) This section shall apply in lieu of the provisions of G.S. 130A-310.8 for 
brownfields properties remediated under this Part. (1997-357, s. 2; 1997-443, 
s. 11A.119(b).) 


§ 130A-310.36. Appeals. 


A decision by the Department as to whether or not to enter into a brownfields 
agreement including the terms of any brownfields agreement is reviewable 
under Article 3 of Chapter 150B of the General Statutes. (1997-357, s. 2.) 


§ 180A-310.37. Construction of Part. 


(a) This Part is not intended and shall not be construed to: 

(1) Affect the ability of local governments to regulate land use under 
Article 19 of Chapter 160A of the General Statutes and Article 18 of 
Chapter 153A of the General Statutes. The use of the identified 
brownfields property and any land-use restrictions in the brownfields 
agreement shall be consistent with local land-use controls adopted 
under those statutes. 

(2) Amend, modify, repeal, or otherwise alter any provision of any reme- 
dial program or other provision of this Chapter, Chapter 143 of the 
General Statutes, or any other provision of law relating to civil and 
criminal penalties or enforcement actions and remedies available to 
the Department, except as may be provided in a brownfields agree- 
ment. 

(3) Prevent or impede the immediate response of the Department or 
responsible party to an emergency that involves an imminent or 
actual release of a regulated substance that threatens public health or 
the environment. 
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(4) Relieve a person receiving liability protection under this Part from any 
hability for contamination later caused by that person on a 
brownfields property. 

(5) Affect the right of any person to seek any relief available against any 
party to the brownfields agreement who may have liability with 
respect to the brownfields property, except that this Part does limit 
the relief available against any party to a brownfields agreement with 
respect to remediation of the brownfields property to the remediation 
required under the brownfields agreement. 

(6) Affect the right of any person who may have liability with respect to 
the brownfields property to seek contribution from any other person 
who may have liability with respect to the brownfields property and 
who neither received nor has liability protection under this Part. 

(7) Prevent the State from enforcing specific numerical remediation 
standards, monitoring, or compliance requirements specifically re- 
quired to be enforced by the federal government as a condition to 
receive program authorization, delegation, primacy, or federal funds. 

(8) Create a defense against the imposition of criminal and civil fines or 
penalties or administrative penalties otherwise authorized by law and 
imposed as the result of the illegal disposal of waste or for the 
pollution of the land, air, or waters of this State on a brownfields 
property. 

(9) Relieve a person of any liability for failure to exercise due diligence 
and reasonable care in performing an environmental assessment or 
transaction screen. 

(b) Notwithstanding the provisions of the Tort Claims Act, G.S. 143-291 
through G.S. 143-300.1 or any other provision of law waiving the sovereign 
immunity of the State of North Carolina, the State, its agencies, officers, 
employees, and agents shall be absolutely immune from any liability in any 
proceeding for any injury or claim arising from negotiating, entering, moni- 
toring, or enforcing a brownfields agreement or a Notice of Brownfields 
Property under this Part or any other action implementing this Part. 

(c) The Department shall not enter into a brownfields agreement for a 
brownfields site that is identified by the United States Environmental Protec- 
tion Agency as a federal Superfund site pursuant to 40 Code of Federal 
Regulations, Part 300 (1 July 1996 Edition). (1997-357, s. 2; 1997-392, s. 4.5.) 


Editor’s Note. — Session Laws 1997-392, s. Bill 1121 becomes law.” House Bill 1121 was 
6(c), provides: “Sections 4.2 through 4.5 of this enacted as Session Laws 1997-357, effective 
act become effective if and when 1997 House October LOOT 


§ 130A-310.38. Brownfields Property Reuse Act Implemen- 
tation Account. 


The Brownfields Property Reuse Act Implementation Account is created as a 
nonreverting interest-bearing account in the Office of the State Treasurer. The 
Account shall consist of fees and interest collected under G.S. 1380A-310.39, 
moneys appropriated to it by the General Assembly, moneys received from the 
federal government, moneys contributed by private organizations, and moneys 
received from any other source. Funds in the Account shall be used by the 
Department to defray the costs of implementing this Part. The Department 
may contract with a private entity for any services necessary to implement this 
Part. (1997-357, s. 2; 1999-360, s. 17.2.) 
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§ 180A-310.39. Fees. 


(a) The Department shall collect the following fees: 

(1) A prospective developer who submits a proposed brownfields agree- 
ment for review by the Department shall pay an initial fee of two 
thousand dollars ($2,000). 

(2) Aprospective developer who enters into a brownfields agreement with 
the Department shall pay a fee in an amount equal to the full cost to 
the Department and the Department of Justice of all activities related 
to the brownfields agreement, including but not limited to negotiation 
of the brownfields agreement, public notice and community involve- 
ment, and monitoring the implementation of the brownfields agree- 
ment. The procedure by which the amount of this fee is determined 
shall be established by agreement between the prospective developer 
and the Department and shall be set out as a part of the brownfields 
agreement. The fee imposed by this subdivision shall be paid in two 
installments. The first installment shall be due at the time the 
prospective developer and the Department enter into the brownfields 
agreement and shall equal all costs that have been incurred by the 
Department and the Department of Justice at that time less the 
amount of the initial fee paid pursuant to subdivision (1) of this 
subsection. The Department shall not enter into the brownfields 
agreement unless the first installment is paid in full when due. The 
second installment shall be due at the time the prospective developer 
submits a final report certifying completion of remediation under the 
brownfields agreement and shall include any additional costs that 
have been incurred by the Department and the Department of Justice, 
including all costs of monitoring the implementation of the 
brownfields agreement. 

(b) Fees and interest imposed under this section shall be credited to the 
Brownfields Property Reuse Act Implementation Account. 

(c) If a prospective developer fails to pay the full amount of any fee due 
under this section, interest on the unpaid portion of the fee shall accrue from 
the time the fee is due until paid at the rate established by the Secretary of 
Revenue pursuant to G.S. 105-241.1(i). A lien for the amount of the unpaid fee 
plus interest shall attach to the real and personal property of the prospective 
developer and to the brownfields property until the fee and interest is paid. 
The Department may collect unpaid fees and interest in any manner that a 
unit of local government may collect delinquent taxes. (1997-357, s. 2; 
1999-360, s. 17.3.) 


§ 130A-310.40. Legislative reports. 


The Department shall prepare and submit to the Environmental Review 
Commission, concurrently with the report on the Inactive Hazardous Sites 
Response Act of 1987 required under G.S. 130A-310.10, an evaluation of the 
effectiveness of this Part in facilitating the remediation and reuse of existing 
industrial and commercial properties. This evaluation shall include any 
recommendations for additional incentives or changes, if needed, to improve 
the effectiveness of this Part in addressing such properties. This evaluation 
shall also include a report on receipts by and expenditures from the 
Brownfields Property Reuse Act Implementation Account. (1997-357, s. 2.) 
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$§ 130A-310.41 through 130A-310.49: Reserved for future codifica- 


tion purposes. 


Part 6. Mercury Switch Removal. 


§ 130A-310.50. (For expiration date — see note) Defini- 
tions. 


As used in this Part: 

(1) “Capture rate” means the annual removal, collection, and recovery of 
mercury switches as a percentage of the total number of mercury 
switches available for removal from end-of-life vehicles. 

(2) “End-of-life vehicle” means a vehicle that is sold, given, or otherwise 
conveyed to a vehicle recycler or scrap metal recycling facility for the 
purpose of recycling. 

(3) “Manufacturer” means a person, firm, association, partnership, corpo- 
ration, governmental entity, organization, combination, or joint ven- 
ture that is the last person in the production or assembly process of a 
new vehicle that utilizes mercury switches, or in the case of an 
imported vehicle, the importer or domestic distributor of the vehicle. 
“Mercury minimization plan” means a plan for removing, collecting, 
and recovering mercury switches from end-of-life vehicles that is 
prepared as provided in G.S. 130A-310.53. 

(5) “Mercury switch” means each mercury-containing capsule, commonly 
known as a “bullet”, that is part of a convenience light switch 
assembly installed in a vehicle. 

(6) “Scrap metal recycling facility” means a fixed location where machin- 

ery and equipment are used to process scrap metal into specific grades 

of scrap metal for sale and whose primary product is scrap iron, scrap 
steel, or nonferrous metallic scrap. 

“Vehicle” means any passenger automobile or passenger car, station 

wagon, truck, van, or sport utility vehicle with a gross vehicle weight 

rating of less than 12,000 pounds. 

(8) “Vehicle recycler” means an individual or entity engaged in the 
business of acquiring, dismantling, or destroying six or more end-of- 
life vehicles in a calendar year for the primary purpose of resale of 
parts of the vehicle. (2005-384, s. 1.) 


(4) 


(7) 


Part 6 Has a Delayed Repeal Date. — 
Session Laws 2005-384, which enacted this 


manufacturers, on or before January 1, 2006. 
This act expires on July 1, 2026.” 


Part, in s. 4 provides: “Sections 1, 3, and 4 of 
this act are effective when this act becomes law, 
except that G.S. 130A-310.53, 130A-310.54(c), 
and 130A-310.55 become effective July 1, 2006. 
Section 2 of this act becomes effective October 
1, 2005. Each vehicle manufacturer that is 
subject to the requirements of this act shall 
provide the information required by G.S. 130A- 
310.52(b), either individually or as a group of 


Editor’s note. — Session Laws 2005-384, s. 
3, provides: “The Commission for Health Ser- 
vices shall amend 15A NCAC 13A.0119 to adopt 
rules governing the management of waste mer- 
cury-containing devices, as defined in the No- 
tice of Proposed Rulemaking published on June 
12, 2002 in the Federal Register, Volume 67, 
Number 113, Pages 40507 through 40528, as 


universal waste.” 


§ 130A-310.51. (For expiration date — see note) Purpose. 


_ The purpose of this Part is to reduce the quantity of mercury that is released 
into the environment by removing mercury switches from end-of-life vehicles 
and by creating a removal, collection, and recovery program for mercury 
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switches that are removed from end-of-life vehicles in this State. (2005-384, s. 
1s 


Part 6 Has a Delayed Repeal Date. — For 
repeal of this Part, see note under G.S. 130A- 
310.50. 


§ 1380A-310.52. (For expiration date — see note) Mercury 
minimization plan. 


(a) The Department shall develop and administer a mercury minimization 
plan to achieve the goal of having a capture rate of at least ninety percent 
(90%). In preparing the plan, the Department shall consult with manufactur- 
ers of vehicles, who shall participate in the development of the plan on an 
advisory basis. To the extent practicable, the mercury minimization plan shall 
utilize the currently available end-of-life vehicle recycling infrastructure. To 
the extent adequate, affordable, and environmentally sound end-of-life vehicle 
recycling infrastructure is unavailable, the plan shall provide for the develop- 
ment of this infrastructure. 

(b) A plan developed under subsection (a) of this section shall include the 
following: 

(1) A compilation of the make, model, and year of any vehicle that was 
sold or offered for sale by the vehicle manufacturer and contains one 
or more mercury switches and a description and the location of each 
mercury switch in the vehicle. A vehicle manufacturer shall report to 
the Department the information needed to make the compilation. 

(2) A description of all safe and environmentally sound methods for 
removal of mercury switches from end-of-life vehicles. A vehicle 
manufacturer shall report to the Department the information needed 
to make the description. 

(3) A presumption that if the manufacturer does not know or is uncertain 
as to whether or not a switch contains mercury, the switch does 
contain mercury. 

(4) A system to mark end-of-life vehicles that are to be shredded or 
crushed to indicate the presence or absence of a mercury switch. 

(5) Educational materials to assist a vehicle recycler or a scrap metal 
recycling facility in undertaking a safe and environmentally sound 
method for the removal of the mercury switches from end-of-life 
vehicles. The materials shall include information on hazards related 
to mercury and on the proper handling of mercury. 

(6) A method for storage and disposal of the mercury switches, including 
packaging and shipping of mercury switches to permitted recycling, 
storage, or disposal facilities. To the extent adequate, affordable, and 
environmentally sound mercury switch disposal technology is un- 
available, a method for the temporary storage of mercury switches. 
(2005-384, s. 1.) 


Part 6 Has a Delayed Repeal Date. — _ 1, 2005. Each vehicle manufacturer that is 
Session Laws 2005-384, which enacted this subject to the requirements of this act shall 
Part, in s. 4 provides: “Sections 1, 3, and 4 of _ provide the information required by G.S. 130A- 
this act are effective when this act becomes law, 310.52(b), either individually or as a group of 
except that G.S. 130A-310.53, 130A-310.54(c), manufacturers, on or before January 1, 2006. 
and 130A-310.55 become effective July 1, 2006. This act expires on July 1, 2026.” 

Section 2 of this act becomes effective October 
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§ 130A-310.53. (For expiration date — see note) Removal 
of mercury switches from end-of-life vehicles. 


(a) A vehicle recycler that conveys ownership of an end-of-life vehicle to a 
scrap metal recycling facility shall remove all mercury switches identified in 
the mercury minimization plan prior to delivery of the vehicle to the scrap 
metal recycling facility. If a mercury switch is inaccessible, the fact that the 
mercury switch remains in the vehicle shall be noted on the vehicle recycler’s 
invoice. 

(b) A scrap metal recycling facility that accepts an end-of-life vehicle that 
has not been flattened, crushed, baled, or shredded and that contains mercury 
switches shall remove the mercury switches before the end-of-life vehicle is 
flattened, crushed, baled, or shredded unless the mercury switch is inaccessi- 
ble. 

(c) Amercury switch is inaccessible if, due to the condition of the vehicle, the 
switch cannot be removed in accordance with the mercury minimization plan 
and removal of the switch would significantly increase the risk of a release of 
mercury into the environment. 

(d) Avehicle recycler or scrap metal recycling facility that removes mercury 
switches pursuant to subsection (a) or (b) of this section shall make quarterly 
reports to the Department on the following: 

(1) The number of vehicles that it processed for recycling. 

(2) The number of vehicles from which it removed a mercury switch by 
make. 

(3) The number of vehicles for which it could not remove the mercury 
switch because the switch was inaccessible. 

(e) Mercury switches that are removed from end-of-life vehicles are consid- 
ered ‘universal waste’ as defined in 40 Code of Federal Regulations § 273.9 (1 
July 2004 Edition). Mercury switches that are removed from end-of-life 
vehicles shall be collected, transported, treated, stored, disposed of, and 
otherwise handled in accordance with rules adopted by the Commission 
governing universal waste. (2005-384, s. 1.) 


Part 6 Has a Delayed Repeal Date. — 
Session Laws 2005-384, which enacted this 
Part, in s. 4 provides: “Sections 1, 3, and 4 of 
this act are effective when this act becomes law, 
except that G.S. 130A-310.53, 130A-310.54(c), 
and 130A-310.55 become effective July 1, 2006. 
Section 2 of this act becomes effective October 


1, 2005. Each vehicle manufacturer that is 
subject to the requirements of this act shall 
provide the information required by G.S. 130A- 
310.52(b), either individually or as a group of 
manufacturers, on or before January 1, 2006. 
This act expires on July 1, 2026.” 


§ 130A-310.54. (For expiration date — see note) Funds to 


implement plan. 


(a) The Mercury Pollution Prevention Account is established in the Depart- 
ment. Revenue is credited to the Account from the certificate of title fee under 


G.S. 20-85. 


(b) Revenue in the Mercury Pollution Prevention Account shall be used to 
reimburse the Department and others for costs incurred in implementing the 
mercury minimization plan. The reimbursable costs are: 

(1) Five dollars ($5.00) for each mercury switch removed by a vehicle 
recycler or scrap metal recycling facility pursuant to this Article. 
(2) Costs incurred by the Department in administering the plan. 

(c) The Department shall reimburse vehicle recyclers and scrap metal 
recycling facilities based on the quarterly reports submitted under G.S. 
130A-310.53. The Department may request any information needed to deter- 
mine the accuracy of the reports. (2005-384, s. 1.) 
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Part 6 Has a Delayed Repeal Date. — 
Session Laws 2005-384, which enacted this 
Part, in s. 4 provides: “Sections 1, 3, and 4 of 
this act are effective when this act becomes law, 
except that G.S. 130A-310.53, 130A-310.54(c), 
and 130A-310.55 become effective July 1, 2006. 
Section 2 of this act becomes effective October 


ART. 9. SOLID WASTE MANAGEMENT 


§130A-310.56 


1, 2005. Each vehicle manufacturer that is 
subject to the requirements of this act shall 
provide the information required by G.S. 130A- 
310.52(b), either individually or as a group of 
manufacturers, on or before January 1, 2006. 
This act expires on July 1, 2026.” 


§ 130A-310.55. (For expiration date — see note) Violations 
of Article; enforcement. 


(a) It is unlawful for a person to do any of the following: 

(1) Knowingly flatten, crush, bale, shred, or otherwise alter the condition 
of a vehicle from which accessible mercury switches have not been 
removed, in any manner that would prevent or significantly hinder 
the removal of a mercury switch. 

(2) Willfully fail to remove a mercury switch when the person is required 


to do so. 


(3) Knowingly make a false report that a mercury switch has been 
removed from an end-of-life vehicle. 
(4) Obtain a mercury switch from another source and falsely report that 
it was removed from a vehicle processed for recycling. 
(b) This Part may be enforced as provided in Part 2 of Article 1 of this 


Chapter. (2005-384, s. 1.) 


Part 6 Has a Delayed Repeal Date. — 
Session Laws 2005-384, which enacted this 
Part, in s. 4 provides: “Sections 1, 3, and 4 of 
this act are effective when this act becomes law, 
except that G.S. 130A-310.53, 130A-310.54(c), 
and 130A-310.55 become effective July 1, 2006. 
Section 2 of this act becomes effective October 


1, 2005. Each vehicle manufacturer that is 
subject to the requirements of this act shall 
provide the information required by G.S. 130A- 
310.52(b), either individually or as a group of 
manufacturers, on or before January 1, 2006. 
This act expires on July 1, 2026.” 


§ 130A-310.56. (For expiration date — see note) Evalua- 
tion of vehicle design changes that affect mer- 
cury recyclability; reporting requirements. 


(a) Each vehicle manufacturer shall, either individually or as part of a 
group, submit an annual report to the Department that describes in detail the 
status of vehicle design changes that are intended to facilitate recycling of 
vehicle components that contain mercury. The report is due on or before July 
1. At a minimum, the report shall include all of the following: 

(1) For each make and model for the upcoming model year, a list of all 
vehicle components that contain mercury. 

(2) A description of all design changes that each manufacturer has 
implemented for the upcoming model year or plans to implement in 
future model years to reduce or eliminate vehicle components that 
contain mercury, the achieved or anticipated amount of each reduc- 
tion. 

(3) Asummary of all policies that each manufacturer has implemented or 
will implement to ensure that the manufacturers’ vehicles are de- 
signed to be recycled in a safe, cost-effective, and environmentally 
sound manner. 

(4) A summary of any recommendations, complaints, or reports that the 
manufacturer has received within the previous calendar year from 
vehicle recyclers, scrap metal recycling facilities, government entities, 
or other persons, as well as any other information available to the 
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manufacturer, regarding vehicle design features that adversely affect 
the recyclability of vehicle components that contain mercury. 

(b) A vehicle manufacturer or group of vehicle manufacturers that submits 
the report required by subsection (a) of this section may designate any 
information in the report that constitutes a trade secret, as defined in G.S. 
66-152, as confidential information in accordance with G.S. 132-1.2. Informa- 
tion so designated shall be protected as provided in G.S. 130A-304. 

(c) The Department may evaluate the extent to which vehicle design 
promotes or impedes recycling of vehicle components that contain mercury. 
The Department may conduct hearings from time to time to receive public 
comment regarding vehicle design changes that affect recycling of vehicle 
components that contain mercury. The Department may develop recommen- 
dations as to changes in vehicle design that would further promote the 
recyclability of these components. If the Department develops recommenda- 
tions pursuant to this subsection, it shall report these recommendations, 
together with its findings and any legislative proposals, to the Environmental 
Review Commission. (2005-384, s. 1.) 


Part 6 Has a Delayed Repeal Date. — For 
repeal of this Part, see note under G.S. 130A- 
S10.50) 


§ 130A-310.57. (For expiration date — see note) Report on 
plan. 


The Department shall publish an annual report on the mercury minimiza- 
tion plan on or before November 1. The report shall include, at a minimum, all 
of the following: 

(1) Adetailed description and documentation of the capture rate achieved. 

(2) In the event that a capture rate of at least ninety percent (90%) is not 
achieved, a description of additional or alternative actions that may 
be implemented to improve the mercury minimization plan and its 
implementation. 

(3) The number of mercury switches collected, the number of end-of-life 
vehicles containing mercury switches, the number of end-of-life vehi- 
cles processed for recycling, and a description of how the mercury 
switches were managed. 

(4) Astatement that details the costs required to implement the mercury 
minimization plan. (2005-384, s. 1.) 


Part 6 Has a Delayed Repeal Date. — For 
repeal of this Part, see note under G.S. 130A- 
SL0 0: 


§ 1380A-310.58. (For expiration date — see note) Adoption 
of rules; administrative procedure. 


(a) The Department may adopt rules to implement this Part. 
(b) Chapter 150B of the General Statutes governs implementation of this 
Part. (2005-384, s. 1.) 


Part 6 Has a Delayed Repeal Date.— For 3, provides: “The Commission for Health Ser- 
repeal of this Part, see note under G.S. 130A- vices shall amend 15A NCAC 134.0119 to adopt 
310.50. rules governing the management of waste mer- 

Editor’s note. — Session Laws 2005-384, s. cury-containing devices, as defined in the No- 
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tice of Proposed Rulemaking published on June Number 113, Pages 40507 through 40528, as 
12, 2002 in the Federal Register, Volume 67, universal waste.” 


ARTICLE 10. 
North Carolina Drinking Water Act. 


§ 1380A-311. Short title. 


This Article shall be cited as the “North Carolina Drinking Water Act.” (1979, 
G OSes 741983)'c. 891)'s. 2.) 


CASE NOTES 


Cited in In re Environmental Met. Comm’n, 
80 N.C. App. 1, 341 S.E.2d 588 (1986). 


§ 130A-312. Purpose. 


The purpose of this Article is to regulate water systems within the State 
which supply drinking water that may affect the public health. (1979, c. 788, 
Sais bO838ac 891, is. 2.) 


CASE NOTES 


Cited in In re Environmental Mgt. Comm’n, 
80 N.C. App. 1, 341 S.E.2d 588 (1986). 


§ 130A-313. Definitions. 


The following definitions shall apply throughout this Article: 

(1) “Administrator” means the Administrator of the United States Envi- 
ronmental Protection Agency. 

(2) “Certified laboratory” means a facility for performing bacteriological, 
chemical or other analyses on water which has received interim or 
final certification by either the Environmental Protection Agency or 
the Department. 

(3) “Contaminant” means any physical, chemical, biological or radiologi- 
cal substance or matter in water. 

(3a) “Department” means the Department of Environment and Natural 
Resources. 

(4) “Drinking water rules” means rules adopted pursuant to this Article. 

(5) “Federal act” means the Safe Drinking Water Act of 1974, P.L. 93-523, 
as amended. 

(6) “Federal agency” means any department, agency or instrumentality of 
the United States. 

(7) “Maximum contaminant level” means the maximum permissible level 
of a contaminant in water which is delivered to any user of a public 
water system. 

(8) “National primary drinking water regulations” means primary drink- 
ing water regulations promulgated by the Administrator pursuant to 
the federal act. 

(9) “Person” means an individual, corporation, company, association, 
partnership, unit of local government, State agency, federal agency or 
other legal entity. 
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(10) “Public water system” means a system for the provision to the public 
of water for human consumption through pipes or other constructed 
conveyances if the system serves 15 or more service connections or 
which regularly serves 25 or more individuals. The term includes: 

a. Any collection, treatment, storage or distribution facility under 
control of the operator of the system and used primarily in 
connection with the system; and 

b. Any collection or pretreatment storage facility not under the 
control of the operator of the system that is used primarily in 
connection with the system. 

A public water system is either a “community water system” or a 

“noncommunity water system” as follows: 

a. “Community water system” means a public water system that 
serves 15 or more service connections or that regularly serves at 
least 25 year-round residents. 

b. “Noncommunity water system” means a public water system that 
is not a community water system. 

A connection to a system that delivers water by a constructed 

conveyance other than a pipe is not a connection within the meaning 

of this subdivision under any one of the following circumstances: 

a. The water is used exclusively for purposes other than residential 
uses. As used in this subdivision, “residential uses” mean drink- 
ing, bathing, cooking, or other similar uses. 

b. The Department determines that alternative water to achieve the 
equivalent level of public health protection pursuant to applicable 
drinking water rules is provided for residential uses. 

c. The Department determines that the water provided for residen- 
tial uses is centrally treated or treated at the point of entry by the 
provider, a pass-through entity, or the user to achieve the equiv- 
alent level of protection provided by the applicable drinking water 


rules. 
(10a) “Secretary” means the Secretary of Environment and Natural 
Resources. 


(11) “Supplier of water” means a person who owns, operates or controls a 
public water system. 

(12) “Treatment technique requirement” means a requirement of the 
drinking water rules which specifies a specific treatment technique for 
a contaminant which leads to reduction in the level of the contami- 
nant sufficient to comply with the drinking water rules. (1979, c. 788, 
s. 1; 1983, c. 891, 's.. 2; 1987, c. 704, s. 2; 1993 (Reg. Sess., 1994),.e.776, 
Ss. [4; 1997-30, s. 1s 1997-443. s: 1IA.S1A.) 


§ 130A-314. Scope of the Article. 


(a) The provisions of this Article shall apply to each public water system in 
the State unless the public water system meets all of the following conditions: 
(1) Consists only of distribution and storage facilities and does not have 
any collection and treatment facilities; 
(2) Obtains all of its water from, but is not owned or operated by, a public 
water system to which the drinking water rules apply; 
(3) Does not sell water to any person; and 
(4) Is not a carrier which conveys passengers in interstate commerce. 
(b) A provision of any charter granted to a public water system in conflict 
on the provisions of this Article is repealed. (1979, c. 788, s. 1; 1983, c. 891, 
So 
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§ 130A-315. Drinking water rules. 


(a) The Commission shall adopt and the Secretary shall enforce drinking 
water rules to regulate public water systems. The rules may distinguish 
between community water systems and noncommunity water systems. 

(b) The rules shall: 

(1) Specify contaminants which may have an adverse effect on the public 
health; 

(2) Specify for each contaminant either: 

a. A maximum contaminant level which is acceptable in water for 
human consumption, if it is feasible to establish the level of the 
contaminant in water in public water systems; or 

b. One or more treatment techniques which lead to a reduction in the 
level of contaminants sufficient to protect the public health, if it is 
not feasible to establish the level of the contaminants in water in 
a public water system; and 

(3) Establish criteria and procedures to assure a supply of drinking water 
which dependably complies with maximum contaminant levels and 
treatment techniques as determined in paragraph (2) of this subsec- 
tion. These rules may provide for: 

a. The minimum quality of raw water which may be taken into a 

public water system; 

. A program of laboratory certification; 

Monitoring and analysis; 

. Record-keeping and reporting; 

Notice of noncompliance, failure to perform monitoring, variances 
and exemptions; 

Inspection of public water systems; inspection of records required 
to be kept; and the taking of samples; 

g. Criteria for design and construction of new or modified public 
water systems; 

h. Review and approval of design and construction of new or modified 
public water systems; 

i. Siting of new public water system facilities; 

j. Variances and exemptions from the drinking water rules; and 

k. Additional criteria and procedures as may be required to carry out 
the purpose of this Article. 

(b1) The rules may also establish criteria and procedures to insure an 
adequate supply of drinking water. The rules may: 

(1) Provide for record keeping and reporting. 

(2) Provide for inspection of public water systems and required records. 

(3) Establish criteria for the design and construction of new public water 
systems and for the modification of existing public water systems. 

(4) Establish procedures for review and approval of the design and 
construction of new public water systems and for the modification of 
existing public water systems. 

(4a) Limit the number of service connections to a public water system 
based on the quantity of water available to the public water system, 
provided that the number of service connections shall not be limited 
for a public water system operating in accordance with a local water 
supply plan that meets the requirements of G.S. 143-355(/). 

(5) Establish criteria and procedures for siting new public water systems. 

(6) Provide for variances and exemptions from the rules. 

(7) Provide for notice of noncompliance in accordance with G.S. 1380A-324. 

(b2) Two or more water systems that are adjacent, that are owned or 
operated by the same supplier of water, that individually serve less than 15 


cA0F 


Be 
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service connections or less than 25 persons but that in combination serve 15 or 
more service connections or 25 or more persons, and that individually are not 
public water systems shall meet the standards applicable to public water 
systems for the following contaminants: coliform bacteria, nitrates, nitrites, 
lead, copper, and other inorganic chemicals for which testing and monitoring is 
required for public water systems on 1 July 1994. The standards applicable to 
these contaminants shall be enforced by the Commission as though the water 
systems to which this subsection applies were public water systems. 

(b3) The Department shall not certify or renew a certification of a laboratory 
under rules adopted pursuant to subdivision (3)b. of subsection (b) of this 
section unless the laboratory offers to perform composite testing of samples 
taken from a single public water supply system for those contaminants that 
the laboratory is seeking certification or renewal of certification to the extent 
allowed by regulations adopted by the United States Environmental Protection 
Agency. 

(c) The drinking water rules may be amended as necessary in accordance 
with required federal regulations. 

(d) When a person that receives water from a public water system is 
authorized by the Utilities Commission, pursuant to G.S. 62-110(g), to charge 
for the costs of providing water or sewer service, that person shall not be 
subject to regulation under this Article solely as a result of submetering and 
billing for water service. The supplying water system shall perform the same 
level of monitoring, analysis, and record keeping that the supplying system 
would perform if the providing water system had not been authorized to charge 
for the costs of providing water or sewer service pursuant to G.S. 62-110(g). 

(e) When a public water system supplies water through a master meter to a 
water system not regulated by this Article, the supplying water system is not 
responsible for operation, maintenance, or repair of the providing water 
system. The supplying water system shall not be responsible for contamination 
that is confined to the providing water system if the supplying water system 
meets applicable requirements for water quality, treatment, and system 
operation for that contaminant. The supplying water system may monitor the 
water within the providing water system for contamination pursuant to rules 
adopted under this Article. The supplying water system and the Department 
shall have access to the providing water system to investigate water quality 
problems and to determine whether any contamination is confined to the 
providing water system and whether the quality of the water supplied by the 
supplying water system is contributing contamination to the providing water 
system. 

(f) If water in the providing water system exceeds the maximum contami- 
nant levels established pursuant to this Article and the Department deter- 
mines that the supplying water system is not responsible, the supplying water 
system must notify the providing water system owner in writing within one 
day of determining that the contamination is confined solely to the providing 
water system for bacteria, nitrate, and nitrite, and within 30 days for all other 
contaminants. (1979.c. 788, s, 1; 1983)c 891.5. 2°1985. c417 ssn oom 
(Reg. Sess., 1992), c. 826, s. 1; 1993 (Reg. Sess., 1994), c. 776, s. 15; 1995, c. 25, 
Sols 2O00F 2c les 001-502 er b5 2004 1430 6.. 00) 


Legislative findings. — Session Laws recreational opportunities and wildlife habitat 


2005-190, s. 1, effective July 15, 2005, provides: 
“The General Assembly finds that: 

“(1) Drinking water supply reservoirs are an 
essential source of water needed to meet mu- 
nicipal, industrial, and agricultural needs. 

“(2) Drinking water supply reservoirs provide 


and, if properly managed, improve water qual- 
ity. 

“(3) Management and protection of the qual- 
ity and quantity of water in drinking water 
supply reservoirs are essential to the economic 
vitality of North Carolina. 
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“(4) Excessive nutrients are a major source of 
impairment of water quality in drinking water 
supply reservoirs. 

“(5) It would be beneficial for the State to 
study the condition of drinking water supply 
reservoirs and to develop nutrient control cri- 
teria to prevent drinking water supply reser- 
voirs from becoming impaired. 

“(6) It would be beneficial for the State to 
develop calibrated nutrient response models 
and nutrient management strategies to ensure 
that drinking water supply reservoirs that are 
showing evidence of impairment are protected, 
as envisioned by Part 1 of Article 21 of Chapter 
143 of the General Statutes and S.L. 1997-458, 
the Clean Water Responsibility and Environ- 
mentally Sound Policy Act.” 

Study of drinking water supply reser- 
voirs. — Session Laws 2005-190, s. 2(a), effec- 
tive July 15, 2005, provides: “The Environmen- 
tal Management Commission shall study the 
water quality in the drinking water supply 
reservoirs in the State to determine whether 
the reservoirs meet current water quality stan- 
dards. The Commission shall analyze existing 
data and report its findings and recommenda- 
tions to the Environmental Review Commis- 
sion by 1 May 2006.” 

Nutrient control criteria. — Session Laws 
2005-190, s. 2(b), effective July 15, 2005, pro- 
vides: “Based on the results of the study of 
drinking water supply reservoirs and an eval- 
uation of current water quality standards, the 
Environmental Management Commission shall 
identify any nutrient control criteria necessary 
to prevent excess nutrient loading in each 
drinking water supply reservoir in order to 
protect public health and other designated uses 
by 1 January 2009. The Commission shall 
adopt final nutrient control criteria for each 
drinking water supply reservoir by 1 May 2010. 
If the Commission finds that the nutrient con- 
trol criteria for any drinking water supply 
reservoir are not being achieved, the Commis- 
sion shall develop and implement a plan for 
enhanced water quality monitoring in that 
drinking water supply reservoir within one 
year of the determination. The Commission 
shall report its progress in implementing this 
section, including its findings and recommen- 
dations, to the Environmental Review Commis- 
sion as a part of each quarterly report it makes 
pursuant to G.S. 143B-282(b).” 

Applicability of section to certain reser- 
voirs. — Session Laws 2005-190, s. 3(a), effec- 
tive July 15, 2005, provides: “This section ap- 
plies only to drinking water supply reservoirs 
that meet all of the following criteria as of 1 
July 2005: 

“(1) The reservoir serves a population greater 
than 300,000 persons. 

“(2) The Environmental Management Com- 
mission has classified all or any part of the 
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water in the reservoir as a nutrient sensitive 
water (NSW). 

“(3) Water quality monitoring data indicates 
that water quality in the reservoir violates the 
chlorophyll A standard. 

“(4) The Division of Water Quality of the 
Department of Environment and Natural Re- 
sources has not prepared or updated a cali- 
brated nutrient response model for the reser- 
voir since 1 July 2002.” 

Temporary limitation on increased nu- 
trient loading. — Session Laws 2005-190, s. 
3(b), effective July 15, 2005, provides: “If the 
Environmental Management Commission de- 
termines either that water quality in all or in 
any part of a drinking water supply reservoir to 
which this section applies does not meet cur- 
rent water quality standards or that it is likely 
that water quality will not meet water quality 
standards at any time prior to 1 July 2010, the 
Commission shall not make any new or in- 
creased nutrient loading allocation to any per- 
son who is required to obtain a permit under 
G.S. 143-215 for an individual wastewater dis- 
charge directly or indirectly into that reservoir. 
This lhmitation on new or increased nutrient 
loading allocation shall not be construed to 
prohibit a person who holds a permit for a 
wastewater discharge into a drinking water 
supply reservoir from purchasing a nutrient 
loading allocation from another person who 
holds a permit for a wastewater discharge into 
the same drinking water supply reservoir. This 
subsection expires with respect to a drinking 
water supply reservoir when permanent rules 
adopted by the Commission to implement the 
nutrient management strategy for that reser- 
voir become effective.” 

Nutrient management strategy. — Ses- 
sion Laws 2005-190, s. 3(c), effective July 1, 
2005, provides: “The Environmental Manage- 
ment Commission shall develop a nutrient 
management strategy for drinking water sup- 
ply reservoirs to which this section apples by 1 
July 2008. The nutrient management strategy 
shall be based on a calibrated nutrient response 
model that meets the requirement of G.S. 143- 
215.1(c5). The nutrient management strategy 
shall include specific mandatory measures to 
achieve the reduction goals. The Commission 
shall consider the cost of the proposed mea- 
sures in relation to the effectiveness of the 
measures. These measures could include, but 
are not limited to, buffers, erosion and sedi- 
mentation control requirements, post-construc- 
tion stormwater management, agricultural nu- 
trient reduction measures, the addition of 
nutrient removal treatment processes to point 
source permitted wastewater treatment plants, 
the removal of point source discharging waste- 
water treatments through regionalization and 
conversion to non-discharge treatment technol- 
ogies, and any other measures that the Com- 
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mission determines to be necessary to meet the 
nutrient reduction goals. To the extent that one 
or more other State programs already mandate 
any of these measures, the nutrient manage- 
ment strategy shall incorporate the mandated 
measures and any extension of those measures 
and any additional measures that may be nec- 
essary to achieve the nutrient reduction goals. 
In making a nutrient loading allocation to a 
permit holder, the Commission shall, to the 
extent allowed by federal and State law, give 
consideration to all voluntary efforts taken by 
the permit holder to protect water quality prior 
to the development of the nutrient manage- 
ment strategy.” 

Implementation; rulemaking. — Session 
Laws 2005-190, s. 3(e), effective July 15, 2005, 
provides: “The Environmental Management 
Commission shall adopt permanent rules to 
implement the nutrient management strate- 
gies required by this section by 1 July 2008. 
The rules shall require that reductions in nu- 
trient loading from all sources begin no later 
than five years after the rules become effec- 
tive.” 

Reports. — Session Laws 2005-190, s. 3(f), 
effective July 15, 2005, provides: “The Environ- 
mental Management Commission shall report 
its progress in implementing this section to the 
Environmental Review Commission as a part of 
each quarterly report it makes pursuant to G:S. 
143B-282(b).” 

Other drinking water supply reservoirs. 
— Session Laws 2005-190, s. 4, effective July 
15, 2005, provides: “The Environmental Man- 
agement Commission shall not make any new 
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or increased nutrient loading allocation to any 
person who is required to obtain a permit under 
G.S. 143-215 for an individual wastewater dis- 
charge directly or indirectly into any drinking 
water supply reservoir for which the Division of 
Water Quality of the Department of Environ- 
ment and Natural Resources has prepared or 
updated a calibrated nutrient response model 
since 1 July 2002 until permanent rules 
adopted by the Commission to implement the 
nutrient management strategy for that reser- 
voir become effective. The Commission shall 
report its progress in developing and imple- 
menting nutrient management strategies for 
reservoirs to which this section applies to the 
Environmental Review Commission by 1 April 
2006.” 

Editor’s note. — Session Laws 2000-172, s. 
1.2, provides: “In enacting Section 1.1 of this 
act, it is the intent of the General Assembly to 
promote water conservation while protecting 
public health, safety, welfare, and the environ- 
ment and avoiding unduly burdensome re- 
quirements on consecutive water systems. Sec- 
tion 1.1 of this act shall not be construed to 
impose any requirement on a supplying water 
system other than the requirements that apply 
to the supplying water system on the date this 
act becomes effective and that would apply to 
the supplying water system if a consecutive 
water system had not been authorized.” 

Session Laws 2000-172, s. 8.2, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2004-143, s. 8, effective August 1, 2004, rewrote 
subsection (d), and added subsections (e) and 


(f). 


CASE NOTES 


Cited in In re Environmental Mgt. Comm’n, 
80 N.C. App. 1, 341 S.E.2d 588 (1986). 


§ 130A-316. Department to examine waters. 


The Department shall examine all waters and their sources and surround- 
ings which are used as, or proposed to be used as, sources of public water 
supply to determine whether the waters and their sources are suitable for use 
as public water supply sources. (1979, c. 788, s. 1; 1983, c. 891, s. 2.) 


CASE NOTES 


Cited in In re Environmental Mgt. Comm’n, 
80 N.C. App. 1, 341 S.E.2d 588 (1986). 


§ 130A-317. Department to provide advice; submission 
and approval of public water system plans. 


(a) The Department shall advise all persons and units of local government 
locating, constructing, altering or operating or intending to locate, construct, 
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alter or operate a public water system of the most appropriate source of water 
supply and the best practical method of purifying water from that source 
having regard to the present and prospective needs and interests of other 
persons and units of local government which may be affected. The Department 
shall also advise concerning accepted engineering practices in the location, 
construction, alteration and operation of public water systems. 

(b) All persons and units of local government constructing or altering a 
public water system shall give prior notice and submit plans, specifications 
and other information to the Department. The Commission shall adopt rules 
providing for the amount of prior notice required to be given and the nature 
and detail of the plans, specifications and other information required to be 
submitted. The Commission shall take into consideration the complexity of the 
construction or alteration which may be involved and the resources of the 
Department to review the plans, specifications and other information. The 
Department shall review the plans, specifications and other information, and 
notify the person, Utilities Commission and unit of local government of 
compliance or lack of compliance with applicable statutes and rules of the 
Commission. 

(c) No person or unit of local government shall begin construction or 
alteration of a public water system or award a contract for construction or 
alteration unless: 

(1) The plans for construction or alteration have been prepared by an 
engineer licensed by this State; 

(2) The Department has determined that the system, as constructed or 
altered, will be capable of compliance with the drinking water rules; 

(3) The Department has determined that the system is capable of inter- 
connection at an appropriate time with an expanding municipal, 
county or regional system; 

(4) The Department has determined that adequate arrangements have 
been made for the continued operation, service and maintenance of 
the public water system; and 

(5) The Department has approved the plans and specifications. 

(d) Municipalities, counties, local boards or commissions, water and sewer 
authorities, or groups of municipalities and counties may establish and 
administer within their utility service areas their own approval program in 
lieu of State approval of water system plans required in subsection (c) of this 
section for construction or alteration of the distribution system of a proposed or 
existing public water system, subject to the prior certification of the Depart- 
ment. For purposes of this subsection, the service area of a municipality shall 
include only that area within the corporate limits of the municipality and that 
area outside a municipality in its extraterritorial jurisdiction where water 
service is already being provided to the permit applicant by the municipality or 
connection to the municipal water system is immediately available to the 
applicant; the service areas of counties and the other entities or groups shall 
include only those areas where water service is already being provided to the 
applicant by the permitting authority or connection to the permitting author- 
ity’s system is immediately available. No later than the 180th day after the 
receipt of an approval program and statement submitted by any local govern- 
ment, commission, authority, or board, the Department shall certify any local 
program that: 

(1) Provides by ordinance or local law for requirements compatible with 
those imposed by this Article, and the standards and rules adopted 
pursuant to this Article; 

(2) Provides that the Department receives notice and a copy of each 
application for approval and that the Department receives copies of 
approved plans; 
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(3) Provides that plans and specifications for all construction and alter- 
ations be prepared by or under the direct supervision of an engineer 
licensed to practice in this State; 

(4) Provides for the adequate enforcement of the program requirements 
by appropriate administrative and judicial process; 

(5) Provides for the adequate administrative organization, engineering 
staff, financial and other resources necessary to effectively carry out 
its plan review program; 

(6) Provides that the system is capable of interconnection at an appropri- 
ate time with an expanding municipal, county, or regional system; 

(7) Provides for the adequate arrangement for the continued operation, 
service, and maintenance of the public water system; 

(8) Provides that an approved system, as constructed or altered, will be 
capable of compliance with the drinking water rules; and 

(9) Is approved by the Department as adequate to meet the requirements 
of this Article and any applicable rules adopted pursuant to this 
Article. 

The Department may deny, suspend, or revoke the certification of a local 
program upon a finding that a violation of the provisions in subsection (d) of 
this section has occurred. A local government administering an approval 
program shall be given notice that there has been a tentative decision to deny, 
suspend, or revoke certification and that an administrative hearing will be 
held in accordance with Chapter 150B of the General Statutes where the 
decision may be challenged. If a violation of the provisions in subsection (d) of 
this section presents an imminent hazard, certification may be suspended or 
revoked immediately. The Department shall give notice of the immediate 
suspension or revocation and notice that an administrative hearing will be 
held in accordance with Chapter 150A of the General Statutes where the 
decision may be challenged. 

Notwithstanding any other provisions of this subsection, if the Department 
determines that a public water system is violating plan approval requirements 
of a local program and that the local government has not acted to enforce those 
approval requirements, the Department may, after written notice to the local 
government, take enforcement action in accordance with the provisions of this 
Article (1979, .c..788, 5.1; 1983, c, 8917s, 2° 1985. c. 697.5. 141987,.c1n27 ee 
fe) 


§ 130A-318. Disinfection of public water systems. 


(a) The Department is authorized to require disinfection of: 
(1) Public water systems introduced on or after January 1, 1972; and 
(2) All public water systems, regardless of the date introduced, whenever: 
a. The maximum microbiological contaminant level is exceeded; or 
b. Conditions exist which make continued use of the water potentially 
hazardous to public health. 
(b) Public water systems shall employ disinfection methods and procedures 
approved by the Department. (1979, c. 788, s. 1; 1983, c. 891, s. 2.) 


§ 1380A-319. Condemnation of lands for public water Sys- 
tems. 


All units of local government operating public water systems and all water 
companies operating under franchise from the State or units of local govern- 
ment, may acquire by condemnation lands and rights in lands and water 
necessary for the successful operation and protection of their systems. Con- 
demnation proceedings under this section shall be the same as prescribed by 
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law under Chapter 40A of the General Statutes. (1979, c. 788, s. 1; 1981, c. 919, 


eer, 1983,°c. 891), s.°2.) 


CASE NOTES 


Power to Condemn Not Limited to Ease- 
ment. — The power of a municipal corporation 
to condemn land for its watershed in order to 
protect its water supply from contamination is 


given power to condemn the fee for that pur- 
pose. Town of Morganton v. Hutton & Bourbon- 
Mais4©O) 2oO18N. Cost, 11285. Hr deh llnGlooU)) 
decided under former statutory provisions. 


not limited to an easement, but it has been 


§ 1380A-320. Sanitation of watersheds; rules; inspections. 


(a) The Commission shall adopt rules governing the sanitation of water- 
sheds from which public drinking water supplies are obtained. In adopting 
these rules the Commission is authorized to consider the different classes of 
watersheds, taking into account general topography, nature of watershed 
development, density of population and need for frequency of sampling of raw 
water. The rules shall govern the keeping of livestock, operation of recreational 
areas, maintenance of residences and places of business, disposal of sewage, 
establishment of cemeteries or burying grounds, and any other factors which 
would endanger the public water supply. 

(b) Any person operating a public water system and furnishing water from 
unfiltered surface supplies shall inspect the watershed area at least quarterly, 
and more often when the Department determines that more frequent inspec- 


tions are necessary. (1979, c. 788, s. 1; 1983, c. 891, s. 2.) 


Legislative findings. — Session Laws 
2005-190, s. 1, effective July 15, 2005, provides: 
“The General Assembly finds that: 

“(1) Drinking water supply reservoirs are an 
essential source of water needed to meet mu- 
nicipal, industrial, and agricultural needs. 

“(2) Drinking water supply reservoirs provide 
recreational opportunities and wildlife habitat 
and, if properly managed, improve water qual- 
ity. 

“(3) Management and protection of the qual- 
ity and quantity of water in drinking water 
supply reservoirs are essential to the economic 
vitality of North Carolina. 

“(4) Excessive nutrients are a major source of 
impairment of water quality in drinking water 
supply reservoirs. 

“(5) It would be beneficial for the State to 
study the condition of drinking water supply 
reservoirs and to develop nutrient control cri- 
teria to prevent drinking water supply reser- 
voirs from becoming impaired. 

“(6) It would be beneficial for the State to 
develop calibrated nutrient response models 
and nutrient management strategies to ensure 
that drinking water supply reservoirs that are 
showing evidence of impairment are protected, 
as envisioned by Part 1 of Article 21 of Chapter 
143 of the General Statutes and S8.L. 1997-458, 
the Clean Water Responsibility and Environ- 
mentally Sound Policy Act.” 

Study of drinking water supply reser- 
voirs. — Session Laws 2005-190, s. 2(a), effec- 


tive July 15, 2005, provides: “The Environmen- 
tal Management Commission shall study the 
water quality in the drinking water supply 
reservoirs in the State to determine whether 
the reservoirs meet current water quality stan- 
dards. The Commission shall analyze existing 
data and report its findings and recommenda- 
tions to the Environmental Review Commis- 
sion by 1 May 2006.” 

Nutrient control criteria. — Session Laws 
2005-190, s. 2(b), effective July 15, 2005, pro- 
vides: “Based on the results of the study of 
drinking water supply reservoirs and an eval- 
uation of current water quality standards, the 
Environmental Management Commission shall 
identify any nutrient control criteria necessary 
to prevent excess nutrient loading in each 
drinking water supply reservoir in order to 
protect public health and other designated uses 
by 1 January 2009. The Commission shall 
adopt final nutrient control criteria for each 
drinking water supply reservoir by 1 May 2010. 
If the Commission finds that the nutrient con- 
trol criteria for any drinking water supply 
reservoir are not being achieved, the Commis- 
sion shall develop and implement a plan for 
enhanced water quality monitoring in that 
drinking water supply reservoir within one 
year of the determination. The Commission 
shall report its progress in implementing this 
section, including its findings and recommen- 
dations, to the Environmental Review Commis- 
sion as a part of each quarterly report it makes 
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pursuant to G.S. 143B-282(b).” 

Applicability of section to certain reser- 
voirs. — Session Laws 2005-190, s. 3(a), effec- 
tive July 15, 2005, provides: “This section ap- 
plies only to drinking water supply reservoirs 
that meet all of the following criteria as of 1 
July 2005: 

“(1) The reservoir serves a population greater 
than 300,000 persons. 

“(2) The Environmental Management Com- 
mission has classified all or any part of the 
water in the reservoir as a nutrient sensitive 
water (NSW). 

“(3) Water quality monitoring data indicates 
that water quality in the reservoir violates the 
chlorophyll A standard. 

“(4) The Division of Water Quality of the 
Department of Environment and Natural Re- 
sources has not prepared or updated a cali- 
brated nutrient response model for the reser- 
voir since 1 July 2002.” 

Temporary limitation on increased nu- 
trient loading. — Session Laws 2005-190, s. 
3(b), effective July 15, 2005, provides: “If the 
Environmental Management Commission de- 
termines either that water quality in all or in 
any part of a drinking water supply reservoir to 
which this section applies does not meet cur- 
rent water quality standards or that it is likely 
that water quality will not meet water quality 
standards at any time prior to 1 July 2010, the 
Commission shall not make any new or in- 
creased nutrient loading allocation to any per- 
son who is required to obtain a permit under 
G.S. 148-215 for an individual wastewater dis- 
charge directly or indirectly into that reservoir. 
This limitation on new or increased nutrient 
loading allocation shall not be construed to 
prohibit a person who holds a permit for a 
wastewater discharge into a drinking water 
supply reservoir from purchasing a nutrient 
loading allocation from another person who 
holds a permit for a wastewater discharge into 
the same drinking water supply reservoir. This 
subsection expires with respect to a drinking 
water supply reservoir when permanent rules 
adopted by the Commission to implement the 
nutrient management strategy for that reser- 
voir become effective.” 

Nutrient management strategy. — Ses- 
sion Laws 2005-190, s. 3(c), effective July 1, 
2005, provides: “The Environmental Manage- 
ment Commission shall develop a nutrient 
management strategy for drinking water sup- 
ply reservoirs to which this section applies by 1 
July 2008. The nutrient management strategy 
shall be based on a calibrated nutrient response 
model that meets the requirement of G.S. 143- 
215.1(c5). The nutrient management strategy 
shall include specific mandatory measures to 
achieve the reduction goals. The Commission 
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shall consider the cost of the proposed mea- 
sures in relation to the effectiveness of the 
measures. These measures could include, but 
are not limited to, buffers, erosion and sedi- 
mentation control requirements, post-construc- 
tion stormwater management, agricultural nu- 
trient reduction measures, the addition of 
nutrient removal treatment processes to point 
source permitted wastewater treatment plants, 
the removal of point source discharging waste- 
water treatments through regionalization and 
conversion to non-discharge treatment technol- 
ogies, and any other measures that the Com- 
mission determines to be necessary to meet the 
nutrient reduction goals. To the extent that one 
or more other State programs already mandate 
any of these measures, the nutrient manage- 
ment strategy shall incorporate the mandated 
measures and any extension of those measures 
and any additional measures that may be nec- 
essary to achieve the nutrient reduction goals. 
In making a nutrient loading allocation to a 
permit holder, the Commission shall, to the 
extent allowed by federal and State law, give 
consideration to all voluntary efforts taken by 
the permit holder to protect water quality prior 
to the development of the nutrient manage- 
ment strategy.” 

Implementation; rulemaking. — Session 
Laws 2005-190, s. 3(e), effective July 15, 2005, 
provides: “The Environmental Management 
Commission shall adopt permanent rules to 
implement the nutrient management strate- 
gies required by this section by 1 July 2008. 
The rules shall require that reductions in nu- 
trient loading from all sources begin no later 
than five years after the rules become effec- 
tive.” 

Reports. — Session Laws 2005-190, s. 3(f), 
effective July 15, 2005, provides: “The Environ- 
mental Management Commission shall report 
its progress in implementing this section to the 
Environmental Review Commission as a part of 
each quarterly report it makes pursuant to G.S. 
143B-282(b).” 

Other drinking water supply reservoirs. 
— Session Laws 2005-190, s. 4, effective July 
15, 2005, provides: “The Environmental Man- 
agement Commission shall not make any new 
or increased nutrient loading allocation to any 
person who is required to obtain a permit under 
G.S. 143-215 for an individual wastewater dis- 
charge directly or indirectly into any drinking 
water supply reservoir for which the Division of 
Water Quality of the Department of Environ- 
ment and Natural Resources has prepared or 
updated a calibrated nutrient response model 
since 1 July 2002 until permanent rules 
adopted by the Commission to implement the 
nutrient management strategy for that reser- 
voir become effective. The Commission shall 
report its progress in developing and imple- 
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menting nutrient management strategies for Environmental Review Commission by 1 April 
reservoirs to which this section applies to the 2006.” 


§ 180A-321. Variances and exemptions; considerations; 
duration; condition; notice and hearing. 


(a) The Secretary may authorize variances from the drinking water rules. 
(1) The Secretary may grant one or more variances to a public water 
system from any requirement respecting a maximum contaminant 

level of an applicable drinking water rule upon a finding that: 

a. Because of characteristics of the raw water sources reasonably 
available to the system, the system cannot meet the requirements 
respecting the maximum contaminant levels of the drinking 
water rules after application of the best technology, treatment 
techniques, or other means which the Secretary finds are avail- 
able (taking costs into consideration); and 

b. The granting of a variance will not result in an unreasonable risk 
to public health when considering the population exposed, the 
projected duration of the requested variance and the degree to 
which the maximum contaminant level is being or will be ex- 
ceeded. 

(2) The Secretary may grant one or more variances to a public water 
system from any requirement of a specified treatment technique of an 
applicable drinking water rule upon a finding that the public water 
system applying for the variance has demonstrated that the treat- 
ment technique is not necessary to protect the public health because 
of the nature of the raw water source of the system. 

(3) In consideration of whether the public water system is unable to 
comply with a contaminant level required by the drinking water rules 
because of the nature of the raw water sources, the Secretary shall 
consider factors such as: 

a. The availability and effectiveness of treatment methods for the 
contaminant for which the variance is requested; and 

b. Costs of implementing the best treatment(s), improving the quality 
of the raw water by the best means or using an alternate source. 

(4) In consideration of whether a public water system should be granted 
a variance from a required treatment technique because the treat- 
ment is unnecessary to protect the public health, the Secretary shall 
consider factors such as: 

a. Quality of the water source including water quality data and 
pertinent sources of pollution; and 

b. Source protection measures employed by the public water system. 

(5) In order to implement sub-subdivision a. of subdivision (1) of this 
subsection, the Commission shall adopt by rule a list of the best 
available technologies, treatment techniques, or other means avail- 
able, to deal with each contaminant for which a maximum contami- 
nant level is established. | 

(b) The Secretary may authorize exemptions from the drinking water rules. 

(1) The Secretary may exempt a public water system from any require- 
ment respecting a maximum contaminant level or any treatment 
technique requirement, or from both, of an applicable drinking water 
rule upon a finding that: 

a. Due to compelling factors, including economic factors, the public 
water system is unable to comply with the contaminant level or 
treatment technique requirement; 

b. The public water system was in operation on the effective date of 
the contaminant level or treatment technique requirement or, for 


979 


§130A-322 CH. 130A. PUBLIC HEALTH §1380A-322 


a system that was not in operation on that date, only if no 
reasonable alternative source of drinking water is available to the 
new system; and 

c. The granting of the exemption will not result in an unreasonable 
risk to public health when considering the population exposed, 
the projected duration of the requested exemption and the degree 
to which the maximum contaminant level is being or will be 
exceeded. 

(2) In consideration of whether the public water system is unable to 
comply due to compelling factors, the Secretary shall consider factors 
such as: 

a. Construction, installation or modification of treatment equipment 
or systems; 

b. The time needed to put into operation a new treatment facility to 
replace an existing system which is not in compliance; and 

c. Economic feasibility of immediate compliance. 

(c) As a condition of issuance of either a variance or an exemption, the 
Secretary shall issue a schedule of compliance for the public water system, 
including increments of progress for each drinking water rule for which the 
variance or exemption was issued. As a further condition of a variance or 
exemption, the Secretary shall require the public water system to implement 
any necessary control measures prescribed by the Secretary during the period 
of the variance or exemption. The compliance schedule for an exemption shall 
require compliance as expeditiously as practical but no later than June 19, 
1987, for existing maximum contaminant levels and treatment techniques, or 
no later than one year from the issuance of the exemption for any newly 
adopted maximum contaminant level or treatment technique. The final date 
for compliance provided in any exemption schedule may be extended up to 
three years after the date of the issuance of the exemption if the water system 
establishes: 

(1) The water system cannot meet the standard without capital improve- 
ments which cannot be completed within the period of exemption, or 

(2) The system needs financial assistance for necessary improvements 
and has entered into an agreement to obtain such assistance, or 

(3) The system has entered into an enforceable agreement to become part 
of a regional public water system and the system is taking all practical 
steps to meet the standard. 

If a public water system serves 500 or fewer service connections and needs 
financial assistance for necessary improvements, an exemption may be re- 
newed for one or more additional two-year periods if the system establishes it 
meets the requirements set forth in subdivisions (1) and (2) of this section. 

(d) The Secretary shall provide notice and opportunity for public hearing on 
proposed variances and proposed variance and exemption schedules. (197 ORe 
1887 S01 108 leech nomssqrln 41983. c SOs. 251987 cy (04ssy 3 oy) 


§ 1380A-322. Imminent hazard; power of the Secretary. 


(a) The Secretary shall judge whether an imminent hazard exists concern- 
ing a present or potential condition in a public water system. 

(b) In order to eliminate an imminent hazard, the Secretary may, without 
notice or hearing, issue an order requiring the person or persons involved to 
immediately take action necessary to protect the public health. A copy of the 
order shall be delivered by certified mail or personal service. The order shall 
become effective immediately and shall remain in effect until modified or 
rescinded by the Secretary or by a court of competent jurisdiction. (1979, c. 788, 
Cl LOS oO lace?) ) 
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§ 130A-323. Emergency plan for drinking water; emer- 
gency circumstances defined. 


(a) The Secretary shall develop and implement an adequate plan for the 
provision of drinking water under emergency circumstances. When the Secre- 
tary determines that emergency circumstances exist with respect to a need for 
drinking water, the Secretary may take action in accordance with the plan as 
necessary in order to provide drinking water. 

(b) Emergency circumstances shall exist whenever the available supply of 
drinking water is inadequate. (1979, c. 788, s. 1; 1983, c. 891, s. 2.) 


§ 1380A-324. Notice of noncompliance; failure to perform 
monitoring; variances and exemptions. 


Whenever a public water system: 
(1) Is not in compliance with the drinking water rules; 
(2) Fails to perform an applicable testing procedure or monitoring re- 
quired by the drinking water rules; 
(3) Is subject to a variance granted for inability to meet a maximum 
contaminant level requirement; 
(4) Is subject to an exemption; or 
(5) Fails to comply with the requirements prescribed by a variance or 
exemption, 
the supplier shall as soon as possible, but not later than 48 hours after 
discovery, notify the Department and give public notification as prescribed by 
the drinking water rules. (1979, c. 788, s. 1; 1983, c. 891, s. 2.) 


§ 180A-325. Prohibited acts. 


The following acts are prohibited: 

(1) Failure by a supplier of water to comply with this Article, an order 
issued under this Article, or the drinking water rules; 

(2) Failure by a supplier of water to comply with the requirements of G.S. 
130A-324 or the dissemination by a supplier of any false or misleading 
information with respect to remedial actions being undertaken to 
achieve compliance with the drinking water rules; 

(3) Refusal by a supplier of water to allow the Department or local health 
department to inspect a public water system as provided for in G.S. 
130A-17; 

(4) The willful defiling by any person of any water supply of a public water 
system or the willful damaging of any pipe or other part of a public 
water system; 

(5) The discharge by any person of sewage or other waste above the intake 
of a public water system, unless the sewage or waste has been passed 
through a system of purification approved by the Department; and 

(6) The failure by a person to maintain a system approved by the 
Department for collecting and disposing of all accumulations of 
human excrement located on the watershed of a public water system. 
(1979, c. 788, s. 1; 1983, c. 891, s. 2; 1985, c. 462, s. 2; 1989, c. 727, s. 
146.) 


§ 1380A-326. Powers of the Secretary. 


To carry out the provisions of this Article, the Secretary is authorized to: 
(1) Administer and enforce the provisions of this Article, the drinking 
water rules and orders issued under this Article; 
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(2) Enter into agreements or cooperative arrangements with, or partici- 
pate in related programs of other states, other state agencies, federal 
or interstate agencies, units of local government, educational institu- 
tions, local health departments or other organizations or individuals; 

(3) Receive financial and technical assistance from the federal govern- 
ment and other public or private agencies; 

(4) Require public water systems to take actions or make modifications as 
necessary to comply with the requirements of this Article or the 
drinking water rules; 

(5) Prescribe policies and procedures necessary or appropriate to carry 
out the Secretary’s function under this Article; 

(6) Establish and collect fees to recover the costs of laboratory analyses 
performed for compliance with this Article. The fees shall not exceed 
two hundred dollars ($200.00) for each analysis; and 

(7) Establish and collect fees for certification and certification renewal of 
laboratories to perform analyses for compliance under this Article. 
The fees shall not exceed twenty dollars ($20.00) per analyte certified. 
The minimum fee for certification or certification renewal shall be two 
hundred fifty dollars ($250.00) per analyte category. The maximum 
fee for certification or certification renewal shall be six hundred 
dollars ($600.00) per analyte category. The fees collected under this 
subdivision shall be used to administer blind performance evaluation 
samples to certified laboratories to determine compliance with certi- 
fication requirements. (1979, c. 788, s. 1; 1981, c. 562, .s. 9; 1983; 6.891, 
s. 2; 1987, c. 471; 1991 (Reg. Sess., 1992), c. 1039, s. 10.) 


§ 1380A-327. Construction. 


This Article shall be interpreted as giving the State the authority needed to 
assume primary enforcement responsibility under the federal act. (1S79F ec. 
(OSS ole 1983.6. 89k scs2.) 


§ 1380A-328. Community water system operating permit 
and permit fee. 


(a) No person shall operate a community water system who has not been 
issued an operating permit by the Department. A community water system 
operating permit shall be valid from January 1 through December 31 of each 
year unless suspended or revoked by the Department for cause. The Commis- 
sion shall adopt rules concerning permit issuance and renewal and permit 
suspension and revocation. The annual fees in subsection (b) shall be prorated 
on a monthly basis for permits obtained after J anuary 1 of each year. 

(b) The following fees are imposed for the issuance or renewal of a permit to 
operate a community water system; the fees are based on the number of 
persons served by the system: 


Number of Persons Served Fee 
‘$100lorfeiren heal ARs Sb, LD. ei RED gle Bas CRETE 
More than 100 but no more than 500 $175 
More than 500 but no more than 3300 $300 
More than 3300 but no more than 5000 $450 
More than 5000 but no more than 10,000 $550 
More than 10,000 but no more than 50,000 $650 
More than 50,000 $850 
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All fees collected under this section shall be applied to the costs of 
administering and enforcing this Article. (1991, c. 576, s. 1; 1991 (Reg. Sess., 
Mes ayer Sle s.6;"c7 1039)s.°11") 


§§ 130A-329 through 130A-332: Reserved for future codification pur- 


poses. 


ARTICLE 11. 


Wastewater Systems. 


§ 130A-333. Purpose. 


The General Assembly finds and declares that continued installation, at a 
rapidly and constantly accelerating rate, of septic tank systems and other 
types of wastewater systems in a faulty or improper manner and in areas 
where unsuitable soil and population density adversely affect the efficiency 
and functioning of these systems, has a detrimental effect on the public health 
and environment through contamination of land, groundwater and surface 
waters. Recognizing, however, that wastewater can be rendered ecologically 
safe and the public health protected if methods of wastewater collection, 
treatment and disposal are properly regulated and recognizing that wastewa- 
ter collection, treatment and disposal will continue to be necessary to meet the 
needs of an expanding population, the General Assembly intends to ensure the 
regulation of wastewater collection, treatment and disposal systems so that 
these systems may continue to be used, where appropriate, without jeopardiz- 
ing the public health. (1973, c. 452, s. 3; 1981, c. 949, s. 3; 1983, c. 891, s. 2; 1991 


(Reg. Sess., 1992), c. 944, ss. 1, 2.) 


Editor’s Note. — Session Laws 1997-443, s. 
1.1, provides: “This act shall be known as “The 
Current Operations and Capital Improvements 
Appropriations Act of 1997.’” 

Session Laws 1997-443, s. 15.18, provides 
that, notwithstanding the provisions of Article 
11 of Chapter 130A of the General Statutes to 
the contrary, the Department of Environment, 
Health, and Natural Resources (now the De- 
partment of Environment and Natural Re- 
sources) or the local health department shall 
issue an improvement permit and an authori- 
zation for wastewater system construction for 
any wastewater system that was the subject of 
an improvement permit issued by a local health 
department between July 1, 1982, and Septem- 
ber 30, 1995, that expired prior to the installa- 
tion of that wastewater system, upon certain 
conditions. 

Session Laws 1997-443, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 

Session Laws 2004-140, s. 1, provides: “A 
subsurface wastewater disposal system shall be 
located the maximum feasible horizontal dis- 


tance, but not less than 10 feet from any other 
subsurface wastewater disposal system, when 
all of the following conditions are met: 

“(1) The lot or tract of land on which the 
system will be located is specifically described 
in a deed, other instrument conveying fee sim- 
ple title, or on a plat recorded prior to 1 July 
OT Ae 

“(2) The lot or tract of land is of insufficient 
size to allow the minimum horizontal separa- 
tion distance for a conventional wastewater 
system required in 15A NCAC 18A.1950. 

“(3) The system will receive sewage from only 
one single-family residence not to exceed four 
bedrooms. 

“(4) The residence is not capable of being 
served by a public or community wastewater 
system at the time construction of the system 
commences. 

“(5) The system will be installed in sand or 
loamy sand soils as defined in 154A NCAC 
18A.1935 and installed in accordance with 
rules adopted pursuant to Article 11 of Chapter 
130A of the General Statutes.” 

Session Laws 2004-140, s. 2, provides: “The 
Commission for Health Services may adopt 
rules that incorporate the provisions of Section 
1 of this act [Session Laws 2004-140]. Except as 
provided by Section 1 of this act [Session Laws 
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2004-140], this act [Session Laws 2004-140] nance, or repair of subsurface wastewater dis- 
does not limit the authority of the Commission posal systems pursuant to G.S. 130A-335 or 
for Health Services or the Environmental Man- other provisions of Article 11 of Chapter 130A of 
agement Commission to adopt rules governing the General Statutes.” 

the location, construction, operation, mainte- 


CASE NOTES 


Cited in Batch v. Town of Chapel Hill, 92 
N.C. App. 601, 376 S.E.2d 22 (1989). 


§ 180A-334. Definitions. 


The following definitions shall apply throughout this Article: 

(1) “Construction” means any work at the site of placement done for the 
purpose of preparing a residence, place of business or place of public 
assembly for initial occupancy, or subsequent additions or modifica- 
tions which increase sewage flow. 

(la) “Department” means the Department of Environment and Natural 
Resources. 

(2) Repealed by Session Laws 1985, c. 462, s. 18. 

(2a) “Industrial process wastewater” means any water-carried waste 
resulting from any process of industry, manufacture, trade, or busi- 
ness. 

(3) “Location” means the initial placement for occupancy of a residence, 
place of business or place of public assembly. 

(3a) “Maintenance” means normal or routine maintenance including 
replacement of broken pipes, cleaning, or adjustment to an existing 
wastewater system. ; 

(4), (5) Repealed by Session Laws 1985, c. 462, s. 18. 

(6) “Place of business” means a store, warehouse, manufacturing estab- 
lishment, place of amusement or recreation, service station, office 
building or any other place where people work. 

(7) “Place of public assembly” means a fairground, auditorium, stadium, 
eae campground, theater or any other place where people assem- 
ble. 

(7a) “Plat” means a property survey prepared by a registered land 
surveyor, drawn to a scale of one inch equals no more than 60 feet, 
that includes: the specific location of the proposed facility and appur- 
tenances, the site for the proposed wastewater system, and the 
location of water supplies and surface waters. “Plat” also means, for 
subdivision lots approved by the local planning authority and re- 
corded with the county register of deeds, a copy of the recorded 
eupetagion plat that is accompanied by a site plan that is drawn to 
scale. 

(7b) “Pretreatment” means any biological, chemical, or physical process or 
system for improving wastewater quality and reducing wastewater 
constituents prior to final treatment and disposal in a subsurface 
wastewater system and includes, but is not limited to aeration, 
eo digestion, disinfection, filtration, separation, and set- 
tling. 

(8) “Public or community wastewater system” means a single system of 
wastewater collection, treatment and disposal owned and operated by 
a sanitary district, a metropolitan sewage district, a water and sewer 
authority, a county or municipality or a public utility. 

(9) “Relocation” means the displacement of a residence or place of busi- 
ness from one site to another. 
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(9a) “Repair” means the extension, alteration, replacement, or relocation 
of existing components of a wastewater system. 

(10) “Residence” means a private home, dwelling unit in a multiple family 
structure, hotel, motel, summer camp, labor work camp, manufac- 
tured home, institution or any other place where people reside. 

(10a) “Secretary” means the Secretary of Environment and Natural 


Resources. 


(11) Repealed by Session Laws 1992, c. 944, s. 3. 

(12) “Septic tank system” means a subsurface wastewater system consist- 
ing of a settling tank and a subsurface disposal field. 

(13) “Sewage” means the liquid and solid human body waste and liquid 
waste generated by water-using fixtures and appliances, including 
those associated with foodhandling. The term does not include indus- 
trial process wastewater or sewage that is combined with industrial 


process wastewater. 


(13a) “Site plan” means a drawing not necessarily drawn to scale that 
shows the existing and proposed property lines with dimensions, the 
location of the facility and appurtenances, the site for the proposed 
wastewater system, and the location of water supplies and surface 


waters. 


(14) “Wastewater” means any sewage or industrial process wastewater 
discharged, transmitted, or collected from a residence, place of busi- 
ness, place of public assembly, or other places into a wastewater 


system. 


(15) “Wastewater system” means a system of wastewater collection, 
treatment, and disposal in single or multiple components, including a 
privy, septic tank system, public or community wastewater system, 
wastewater reuse or recycle system, mechanical or biological waste- 
water treatment system, any other similar system, and any chemical 
toilet used only for human waste. (1973, c. 452, s. 4; 1981, c. 949, s. 3; 
1983) c. 891, s. 2; 1985, c. 462, s..18; c. 487, s. 9; 1987, c. 435; 1991, c. 
256, s. 1; 1991 (Reg. Sess., 1992), c. 944, s. 3; c. 1028, s. 4; 1995, c. 285, 
s. 1; 1995 (Reg. Sess., 1996), c. 585, s. 1; 1996, 2nd Ex. Sess., c. 18, ss. 
27.31(a), (b); 1997-4438, s. 11A.82.) 


Editor’s Note. — The subdivision designa- 
tions (7a) and (7b) were redesignated at the 
direction of the Revisor of Statutes, the defini- 


tion of “Plat” having been enacted as subdivi- 
sion (7b). 


CASE NOTES 


Property owners’ negligent misrepre- 
sentation claim against the county agen- 
cies concerning an application for a septic 
tank on the owners’ property was barred 
by sovereign immunity because the North 
Carolina Legislature vested the North Carolina 


Department of Health and Human Services via 
the local boards of health with the authority to 
approve and regulate wastewater systems, in- 
cluding septic tank systems. Tabor v. County of 
Orange, 156 N.C. App. 88, 575 S.E.2d 540, 2003 
N.C. App. LEXIS 28 (2003). 


§ 130A-335. Wastewater collection, treatment and dis- 


posal; rules. 


(a) A person owning or controlling a residence, place of business or a place 
of public assembly shall provide an approved wastewater system. A wastewa- 
ter system may include components for collection, treatment and disposal of 


wastewater. 
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(b) All wastewater systems shall be regulated by the Department under 
rules adopted by the Commission except for the following wastewater systems 
that shall be regulated by the Department under rules adopted by the 
Environmental Management Commission: 

(1) Wastewater collection, treatment, and disposal systems designed to 
discharge effluent to the land surface or surface waters. 

(2) Wastewater systems designed for groundwater remediation, ground- 
water injection, or landfill leachate collection and disposal. 

(3) Wastewater systems designed for the complete recycle or reuse of 
industrial process wastewater. 

(c) A wastewater system subject to approval under rules of the Commission 
shall be reviewed and approved under rules of a local board of health in the 
following circumstances: 

(1) The local board of health, on its own motion, has requested the 
Department to review its proposed rules concerning wastewater 
systems; and 

(2) The local board of health has adopted by reference the wastewater 
system rules adopted by the Commission, with any more stringent 
modifications or additions deemed necessary by the local board of 
health to protect the public health; and 

(3) The Department has found that the rules of the local board of health 
concerning wastewater collection, treatment and disposal systems are 
at least as stringent as rules adopted by the Commission and are 
sufficient and necessary to safeguard the public health. 

(d) The Department may, upon its own motion, upon the request of a local 
board of health or upon the request of a citizen of an affected county, review its 
findings under subsection (c) of this section. 

The Department shall review its findings under subsection (c) of this section 
upon modification by the Commission of the rules applicable to wastewater 
systems. The Department may deny, suspend, or revoke the approval of local 
board of health wastewater system rules upon a finding that the local 
wastewater rules are not as stringent as rules adopted by the Commission, are 
not sufficient and necessary to safeguard the public health, or are not being 
enforced. Suspension and revocation of approval shall be in accordance with 
G.S. 130A-23. 

(e) The rules of the Commission and the rules of the local board of health 
Shall address at least the following: Wastewater characteristics; Design unit; 
Design capacity; Design volume; Criteria for the design, installation, opera- 
tion, maintenance and performance of wastewater collection, treatment and 
disposal systems; Soil morphology and drainage; Topography and landscape 
position; Depth to seasonally high water table, rock and water impeding 
formations; Proximity to water supply wells, shellfish waters, estuaries, 
marshes, wetlands, areas subject to frequent flooding, streams, lakes, swamps 
and other bodies of surface or groundwaters; Density of wastewater collection, 
treatment and disposal systems in a geographical area; Requirements for 
issuance, suspension and revocation of permits; and Other factors which affect 
the effective operation and performance of wastewater collection, treatment 
and disposal systems. The rules regarding required design capacity and 
required design volume for wastewater systems shall provide that exceptions 
may be granted upon a showing that a system is adequate to meet actual daily 
water consumption. 

(f) The rules of the Commission and the rules of the local board of health 
shall classify systems of wastewater collection, treatment and disposal accord- 
ing to size, type of treatment and any other appropriate factors. The rules shall 
provide construction requirements, including pretreatment and system control 
requirements, standards for operation, maintenance, monitoring, reporting, 
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and ownership requirements for each classification of systems of wastewater 
collection, treatment and disposal in order to prevent, as far as reasonably 
possible, any contamination of the land, groundwater and surface waters. The 
Department and local health departments may impose conditions on the 
issuance of permits and may revoke the permits for failure of the system to 
satisfy the conditions, the rules, or this Article. Permits other than improve- 
ment permits shall be valid for a period prescribed by rule. Improvement 
permits shall be valid upon a showing satisfactory to the Department or the 
local health department that the site and soil conditions are unaltered, that 
the facility, design wastewater flow, and wastewater characteristics are not 
increased, and that a wastewater system can be installed that meets the 
permitting requirements in effect on the date the improvement permit was 
issued. Improvement permits for which a plat is provided shall be valid 
without expiration. Improvement permits for which a site plan is provided 
shall be valid for five years. The period of time for which the permit is valid and 
a statement that the permit is subject to revocation if the site plan or plat, 
whichever is applicable, or the intended use changes shall be displayed 
prominently on both the application form for the permit and the permit. 

(f1) A preconstruction conference with the owner or developer, or an agent of 
the owner or developer, and a representative of the local health department 
shall be required for any authorization for wastewater system construction 
issued with an improvement permit under G.S. 130-336 when the authoriza- 
tion is greater than five years old. Following the conference, the local health 
department shall issue a revised authorization for wastewater system con- 
struction that includes current technology that can reasonably be expected to 
improve the performance of the system. 

(f2) For each septic tank system that is designed to treat 3,000 gallons per 
day or less of sewage, rules adopted pursuant to subsection (f) of this section 
shall require the use of an effluent filter to reduce the total suspended solids 
entering the drainfield and the use of an access device for each compartment 
of the septic tank to provide access to the compartment in order to facilitate 
maintenance of the septic tank. The Commission shall not adopt specifications 
for the effluent filter and access device that exceed the requirements of G.S. 
130A-335.1. Neither this section nor G.S. 130A-335.1 shall be construed to 
prohibit the use of an effluent filter or access device that exceeds the 
requirements of G.S. 130A-335.1. The Department shall approve effluent 
filters that meet the requirements of this section, G.S. 130A-335.1, and rules 
adopted by the Commission. 

(g) Prior to denial of an improvement permit, the local health department 
shall advise the applicant of possible site modifications or alternative systems, 
and shall provide a brief description of those systems. When an improvement 
permit is denied, the local health department shall issue the site evaluation in 
writing stating the reasons for the unsuitable classification. The evaluation 
shall also inform the applicant of the right to an informal review by the 
Department, the right to appeal under G.S. 130A-24, and to have the appeal 
held in the county in which the site for which the improvement permit was 
requested is located. 

(h) Except as provided in this subsection, a chemical or portable toilet may 
be placed at any location where the chemical or portable toilet can be operated 
and maintained under sanitary conditions. A chemical or portable toilet shall 
not be used as a replacement or substitute for a water closet or urinal where 
a water closet or urinal connected to a permanent wastewater treatment 
system is required by the North Carolina State Building Code, except that a 
chemical or portable toilet may be used to supplement a water closet or urinal 
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during periods of peak use. A chemical or portable toilet shall not be used as an 
alternative to the repair of a water closet, urinal, or wastewater treatment 
system. It shall be unlawful to discharge sewage or other waste from a 
chemical or portable toilet used for human waste except into a wastewater 
system that has been approved by the Department under rules adopted by the 
Commission or by the Environmental Management Commission or at a site 
that is permitted by the Department under G.S. 130A-291.1. (1957, c. 1357, s. 
by 19f3iren4 (gist lscr476,s. 1282 ¢n860; 197% c. dies le lOs9 Nein Sree 
1981, 0:949) s.32e5 1127, 8, 47; 1983;c2 891; 622; 1987 cn26fessh laos oae 
127, s. 147; c. 764, ss. 6, 7; 1989 (Reg. Sess., 1990), c. 1075, s. 2; 1991 (Reg. 
peéss.,/1992))c, 944, 5.4; 1993, ¢. 173). 5; 1995, 61-285, s.11;91995 (Regesesam 
1996), .c.. 585; s: 2; 1996, 2nd Ex. Sess.; c. 18, s, 27.31(c)s) 19985 26inoeele 


1998-217, s. 46(a).) 


Editor’s Note. — Session Laws 2004-140, s. 
1, provides: “A subsurface wastewater disposal 
system shall be located the maximum feasible 
horizontal distance, but not less than 10 feet 
from any other subsurface wastewater disposal 
system, when all of the following conditions are 
Mei: 

“(1) The lot or tract of land on which the 
system will be located is specifically described 
in a deed, other instrument conveying fee sim- 
ple title, or on a plat recorded prior to 1 July 
Oe 

“(2) The lot or tract of land is of insufficient 
size to allow the minimum horizontal separa- 
tion distance for a conventional wastewater 
system required in 15A NCAC 18A.1950. 

“(3) The system will receive sewage from only 
one single-family residence not to exceed four 
bedrooms. 

“(4) The residence is not capable of being 
served by a public or community wastewater 


system at the time construction of the system 
commences. 

“(5) The system will be installed in sand or 
loamy sand soils as defined in 154 NCAC 
18A.1935 and installed in accordance with 
rules adopted pursuant to Article 11 of Chapter 
130A of the General Statutes.” 

Session Laws 2004-140, s. 2, provides: “The 
Commission for Health Services may adopt 
rules that incorporate the provisions of Section 
1 of this act [Session Laws 2004-140]. Except as 
provided by Section 1 of this act [Session Laws 
2004-140], this act [Session Laws 2004-140] 
does not limit the authority of the Commission 
for Health Services or the Environmental Man- 
agement Commission to adopt rules governing 
the location, construction, operation, mainte- 
nance, or repair of subsurface wastewater dis- 
posal systems pursuant to G.S. 130A-335 or 
other provisions of Article 11 of Chapter 130A of 
the General Statutes.” 


CASE NOTES 


Preliminary Soil Evaluation. — Where 
the rules of the Commission for Health Services 
did not provide for nor prohibit the use of 
preliminary soil evaluations, local sanitarian 
was enforcing the rules of the Commission 
when it conducted such an evaluation. Cates v. 
North Carolina Dep’t of Justice, 121 N.C. App. 
243, 465 S.H.2d 64 (1996), modified and aff’d, 


346 N.C. 781, 487 S.E.2d 723 (1997). 

Cited in EEE-ZZZ Lay Drain Co. v. North 
Carolina Dep’t of Human Resources, 108 N.C. 
App. 24, 422 S.E.2d 338 (1992), overruled on 
other grounds, Meyer v. Walls, 347 N.C. 97, 489 
S.E.2d 880 (1997); Houck & Sons v. Transylva- 
nia County, 852 F. Supp. 442 (W.D.N.C. 1993), 
aff'd, 36 F.3d 1092 (4th Cir. 1994). 


OPINIONS OF ATTORNEY GENERAL 


Effect of Commission Rules on Local 
Rules. — The rules and regulations of a local 
board of health may permit the installation of a 
septic tank system or an alternative ground 
absorption sewage disposal system in soil clas- 
sified as “unsuitable” if such installation will 
not have a detrimental effect on the public 


health. However, after the effective date of the 
rules and regulations of the Commission for 
Health Services governing sewage disposal, the 
provisions of such rules may apply. See opinion 
of Attorney General to Mr. Howard B. Camp- 
bell, 23 July 1975, rendered under former G.S. 
130-166.25. 
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§ 1380A-335.1. Effluent filters and access devices for cer- 
tain septic tank systems. 


(a) The manufacturer of each septic tank to be installed in this State as a 
part of a septic tank system that is designed to treat 3,000 gallons per day or 
less of sewage shall provide an effluent filter approved by the Department 
pursuant to the requirements of G.S. 130A-335, this section, and rules adopted 
by the Commission. The person who installs the septic tank system shall 
install the effluent filter as a part of the septic tank system in accordance with 
the specifications provided by the manufacturer of the effluent filter. An 
effluent filter shall: 

(1) Be made of materials that are capable of withstanding the corrosives 
to which septic tank systems are normally subject. 

(2) Prevent solid material larger than one-sixteenth of an inch, as 
measured along the shortest axis of the material, from entering the 
drainfield. 

(3) Be designed and constructed to allow for routine maintenance. 

(4) Be designed and constructed so as not to require maintenance more 
frequently than once in any three-year period under normally antic- 
ipated use. 

(b) The access device required by G.S. 130A-335(f) shall provide access to 
each compartment of a septic tank for inspection and maintenance either by 
means of an opening in the top of the septic tank or by a riser assembly and 
shall include an appropriate cover. The access device shall: 

(1) Be of sufficient size to facilitate inspection and service. 

(2) Be designed and constructed to equal or exceed the minimum loading 
specifications applicable to the septic tank. 

(3) Prevent water entry. 

(4) Come to within six inches of the finished grade. 

(5) Be visibly marked so that the access device can be readily located. 
(1998-126, s. 2.) 


Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 


§ 130A-336. Improvement permit and authorization for 
wastewater system construction required. 


(a) Any proposed site for a residence, place of business, or place of public 
assembly in an area not served by an approved wastewater system shall be 
evaluated by the local health department in accordance with rules adopted 
pursuant to this Article. An improvement permit shall be issued in compliance 
with the rules adopted pursuant to this Article. An improvement permit shall 
include: 

(1) For permits that are valid without expiration, a plat or, for permits 

that are valid for five years, a site plan. 

(2) A description of the facility the proposed site is to serve. 

(3) The proposed wastewater system and its location. 

(4) The design wastewater flow and characteristics. 

(5) The conditions for any site modifications. 

(6) Any other information required by the rules of the Commission. 
The improvement permit shall not be affected by change in ownership of the 
site for the wastewater system provided both the site for the wastewater 
system and the facility the system serves are unchanged and remain under the 
ownership or control of the person owning the facility. No person shall 
commence or assist in the construction, location, or relocation of a residence, 
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place of business, or place of public assembly in an area not served by an 
approved wastewater system unless an improvement permit and an authori- 
zation for wastewater system construction are obtained from the local health 
department. This requirement shall not apply to a manufactured residence 
exhibited for sale or stored for later sale and intended to be located at another 
site after sale. 

(b) The local health department shall issue an authorization for wastewater 
system construction authorizing work to proceed and the installation or repair 
of a wastewater system when it has determined after a field investigation that 
the system can be installed and operated in compliance with this Article and 
rules adopted pursuant to this Article. This authorization for wastewater 
system construction shall be valid for a period equal to the period of validity of 
the improvement permit, not to exceed five years, and may be issued at the 
same time the improvement permit is issued. No person shall commence or 
assist in the installation, construction, or repair of a wastewater system unless 
an improvement permit and an authorization for wastewater system construc- 
tion have been obtained from the Department or the local health department. 
No improvement permit or authorization for wastewater system construction 
shall be required for maintenance of a wastewater system. The Department 
and the local health department may impose conditions on the issuance of an 
improvement permit and an authorization for wastewater system construc- 
tion. 

(c) Unless the Commission otherwise provides by rule, plans, and specifica- 
tions for all wastewater systems designed for the collection, treatment, and 
disposal of industrial process wastewater shall be reviewed and approved by 
the Department prior to the issuance of an authorization for wastewater 
system construction by the local health department. 

(d) If a local health department repeatedly fails to issue or deny improve- 
ment permits for conventional septic tank systems within 60 days of receiving 
completed applications for the permits, then the Department of Environment 
and Natural Resources may withhold public health funding from that local 
health department. (1973, c. 452, s. 5; c. 476, s. 128; 1981, c. 949, s. 3: 1983..c. 
891s. 2; 1985, c. 273; 1991, c. 256, 's. 2; 1991 (Ree. Sess. 19927) c, 944m. 
1995,¢c. 235, s. 1; 1995 (Reg. Sess:, 1996), c. 585; 8,3; 1996; 2nd Ex. Sessa care 
s. 27.31(d)-(f); 1997-443, ss. 11A.83, 11A.119(a).) 


CASE NOTES 


Cited in EEE-ZZZ Lay Drain Co. v. North 
Carolina Dep’t of Human Resources, 108 N.C. 
App. 24, 422 $.E.2d 338 (1992), overruled on 
other grounds, Meyer v. Walls, 347 N.C. 97, 489 
S.E.2d 880 (1997); Houck & Sons v. Transylva- 


nia County, 852 F. Supp. 442 (W.D.N.C. 1993), 
aff'd, 36 F.3d_1092 (4th Cir, 1994). abornss. 
County of Orange, 156 N.C. App. 88, 575 S.E.2d 
540, 2003 N.C. App. LEXIS 28 (2008). 


OPINIONS OF ATTORNEY GENERAL 


Mobile Home Placed on Lot for Storage 
or Sale or Occupied for Business Pur- 
poses. — Former G.S. 130-166.25 required any 
person who located, relocated or caused to be 
located or relocated any mobile home to first 
obtain an improvements permit and required a 
certificate of completion to be obtained before 
any person occupied a mobile home. The section 
did not require an improvements permit and a 


certificate of completion before a mobile home 
was placed on a lot for storage and for sale or 
before a mobile home was occupied for business 
purposes. See opinion of Attorney General to 
Mr. Ben Eaton, Division of Health Services, 
Department of Human Resources, 43 N.C.A.G. 
410 (1974), opinion rendered under former G.S. 
130-166.25. 
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§ 130A-337. Inspection; operation permit required. 


(a) No system of wastewater collection, treatment and disposal shall be 
covered or placed into use by any person until an inspection by the local health 
department has determined that the system has been installed or repaired in 
bee with any conditions of the improvement permit, the rules, and this 

rticle. 

(b) Upon determining that the system is properly installed or repaired and 
that the system is capable of being operated in accordance with the conditions 
of the improvement permit, the rules, this Article and any conditions to be 
imposed in the operation permit, as applicable, the local health department 
shall issue an operation permit authorizing the residence, place of business or 
place of public assembly to be occupied and for the system to be placed into use 
or reuse. 

(c) Upon determination that an existing wastewater system has a valid 
operation permit and is operating properly in a manufactured home park, the 
local health department shall issue authorization in writing for a manufac- 
tured home to be connected to the existing system and to be occupied. 
Notwithstanding G.S. 130A-336, an improvement permit is not required for 
the connection of a manufactured home to an existing system with a valid 
operation permit in a manufactured home park. 

(d) No person shall occupy a residence, place of business or place of public 
assembly, or place a wastewater system into use or reuse for a residence, place 
of business or place of public assembly until an operation permit has been 
issued or authorization has been obtained pursuant to G.S. 180A-337(c). (1973, 
c. 452, s. 6; 1981, c. 949, s. 3; 1983, c. 891, s. 2; 1985, c. 487, s. 9; 1991 (Reg. 
Sess., 1992), c. 944, s. 6; 1995, c. 285, s. 1.) 


CASE NOTES 


Cited in Houck & Sons v. Transylvania 
County, 852 F. Supp. 442 (W.D.N.C. 1993), 
aff'd, 36 F.3d 1092 (4th Cir. 1994). 


§ 180A-338. Authorization for wastewater system con- 
struction required before other permits to be 
issued. 


Where construction, location or relocation is proposed to be done upon a 
residence, place of business or place of public assembly, no permit required for 
electrical, plumbing, heating, air conditioning or other construction, location or 
relocation activity under any provision of general or special law shall be issued 
until an authorization for wastewater system construction has been issued 
under G.S. 130A-336 or authorization has been obtained under G.S. 130A- 
337(c). (1973, c. 452, s. 7; 1981, c. 949, s. 3; 1983, c. 891, s. 2; 1995, c. 235 15.15) 


CASE NOTES 


Cited in Tri-County Paving, Inc. v. Ashe 
County, 281 F.3d 430, 2002 U.S. App. LEXIS 
2747 (th Cir. 2002): 


§ 130A-339. Limitation on electrical service. 


No person shall allow permanent electrical service to a residence, place of 
business or place of public assembly upon construction, location or relocation 
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until the official electrical inspector with jurisdiction as provided in G.S. 
143-143.2 certifies to the electrical supplier that the required improvement 
permit authorization for wastewater system construction and an operation 
permit or authorization under G.S. 130A-337(c) has been obtained. Temporary 
electrical service necessary for constructing a residence, place of business or 
place of public assembly can be provided upon compliance with G.S. 130A-338. 
(1973 10#4 52s mo. OSimics 049 sero US3Me. OO si aO0oNC Eo ome 


§ 130A-340. Review procedures and appeals. 


The Department, upon request by an applicant for an improvement permit, 
shall provide a technical review of any scientific data and system design 
submitted by the applicant. The data and system design shall be evaluated by 
professional peers of those who prepared the data and system design. The 
results of the technical review shall be available prior to a decision by the local 
health department and shall not affect an applicant’s right to a contested 
hearing under Chapter 150B of the General Statutes. (1989, c. 764, s. 5.) 


§ 130A-341. Consideration of a site with existing fill. 


Upon application to the local health department, a site that has existing fill, 
including one on which fill material was placed prior to July 1, 1977, and that 
has sand or loamy sand for a depth of at least 36 inches below the existing 
ground surface, shall be evaluated for an on-site wastewater system. The 
Commission shall adopt rules to implement this section. (1989, c. 764, s. 8; 
1991 (Reg. Sess., 1992), c. 944, s. 7.) 


§ 1380A-342. Residential wastewater treatment systems. 


(a) Individual residential wastewater treatment systems that are approved 
and listed in accordance with the standards adopted by the National Sanita- 
tion Foundation, Inc. for Class I residential wastewater treatment systems, as 
set out in Standard 40 of the National Sanitation Foundation, Inc., (as 
approved 13 January 2001) as amended, shall be permitted under rules 
adopted by the Commission. The Commission may establish standards in 
addition to those set by the National Sanitation Foundation, Inc. 

(b) A permitted system shall be operated and maintained by a certified 
wastewater treatment facility operator. 

(c) Each county, in which one or more residential wastewater treatment 
systems permitted pursuant to this section are in use, shall document the 
performance of each system and report the results to the Department annually. 
(1989) c. 727,.s. 223(b); c, 764, s. 9; 1989 (Ree. Sess. 1990) 6c. 1004 ssul2ea 
1991 (Reg Sess, 1992) c. 944s. .87 1995, c. 285, s..1> 1997-4435 66, I Aro 
11A.119(a); 2001-505, s. 2.1.) 


Editor’s Note. — Session Laws 2001-505, s. 
2.5, provides: “The Commission for Health Ser- 
vices shall adopt temporary and permanent 
rules to implement the provisions of Sections 
2.1 and 2.2 of this act. The Commission may 
review its current rules to determine whether 
any wastewater system, as defined by G.S. 
130A-334, that is described in its rules should 
be designated as an accepted wastewater sys- 
tem or approved as an innovative wastewater 
system, as those terms are defined in GS. 
130A-343, as amended by Section 2.2 of this 
act. Notwithstanding G.S. 130A-343, as 


amended by Section 2.2 of this act, the Com- 
mission may designate a wastewater system 
that, prior to 1 October 2001, is described in its 
rules as an accepted wastewater system 
whether or not the wastewater system was 
described or approved as an innovative waste- 
water system prior to 1 October 2001. If the 
Commission determines that a wastewater sys- 
tem that is described in its rules prior to 1 
October 2001 should not be designated as an 
accepted wastewater system, the Commission 
may amend its rules to remove the description 
of the wastewater system. If the Commission 
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amends its rules to remove a description of a 
wastewater system pursuant to this section [s. 
2.5 of Session Laws 2001-505], the wastewater 
system shall be deemed to be an approved 
innovative wastewater system without further 
action by the Department of Environment and 


ART. 11. WASTEWATER SYSTEMS 


§130A-343 


Natural Resources. This section [s. 2.5 of Ses- 
sion Laws 2001-505] shall not be construed to 
require the Commission or the Department to 
change the current designation or approval 
status of any wastewater system.” 


§ 130A-343. Approval of on-site subsurface wastewater 


systems. 


(a) Definitions. — As used in this section: 


(1) “Accepted wastewater system” means any wastewater system, other 
than a conventional wastewater system, or any technology, device, or 
component of a wastewater system that: (i) has been previously 
approved as an innovative wastewater system by the Department; (11) 
has been in general use in this State as an innovative wastewater 
system for more than five years; and (iii) has been approved by the 
Commission for general use or use in one or more specific applications. 
An accepted wastewater system may be approved for use in applica- 
tions for which a conventional wastewater system is unsuitable. The 
Commission may impose any design, operation, maintenance, moni- 
toring, and management requirements on the use of an accepted 
wastewater system that it determines to be appropriate. 

(2) “Controlled demonstration wastewater system” means any wastewa- 
ter system or any technology, device, or component of a wastewater 
system that, on the basis of acceptable research, 1s approved by the 
Department for research, testing, or trial use under actual field 
conditions in this State pursuant to a protocol that has been approved 
by the Department. 

(3) “Conventional wastewater system”, “conventional sewage system”, or 
“conventional septic tank system” means a wastewater system that 
consists of a traditional septic or settling tank and a gravity-fed 
subsurface disposal field that uses washed gravel or crushed stone to 
distribute effluent to soil in one or more nitrification trenches and that 
does not include any other appurtenance. 

(4) “Experimental wastewater system” means any wastewater system or 
any technology, device, or component of a wastewater system that is 
approved by the Department for research, testing, or limited trial use 
under actual field conditions in this State pursuant to a protocol that 
has been approved by the Department. 

(5) “Innovative wastewater system” means any wastewater system, or 
any technology, device, or component of a wastewater system that: (1) 
has been demonstrated to perform in a manner equal or superior to a 
conventional wastewater system; (ii) is constructed of materials 
whose physical and chemical properties provide the strength, dura- 
bility, and chemical resistance to allow the system to withstand loads 
and conditions as required by rules adopted by the Commission; and 
(iii) has been approved by the Department for general use or for one 
or more specific applications. An innovative wastewater system may 
be approved for use in applications for which a conventional waste- 
water system is unsuitable. The Department may impose any design, 
operation, maintenance, monitoring, and management requirements 
on the use of an innovative wastewater system that it determines to 
be appropriate. 


(b) Adoption of Rules Governing Approvals. — The Commission shall adopt 
rules for the approval and permitting of experimental, controlled demonstra- 
tion, innovative, and accepted wastewater systems. The rules shall address the 
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criteria to be considered prior to issuing a permit for a system, requirements 
for preliminary design plans and specifications that must be submitted, 
methodology to be used, standards for monitoring and evaluating the system, 
research evaluation of the system, the plan of work for monitoring system 
performance and maintenance, and any additional matters the Commission 
deems appropriate. 

(c) Approved Systems. — The Department may modify, suspend, or revoke 
the approval of a wastewater system if the Department determines that the 
approval is based on false, incomplete, or misleading information or if the 
Department finds that modification, suspension, or revocation is necessary to 
protect public health, safety, or welfare. The Department shall provide a listing 
of all approved experimental, controlled demonstration, innovative, and ac- 
cepted wastewater systems to the local health departments annually, and more 
frequently, when the Department makes a final agency decision related to the 
approval of a wastewater system or the Commission adopts rules related to the 
approval of a wastewater system. 

(d) Evaluation Protocols. — The Department shall approve one or more 
nationally recognized protocols for the evaluation of on-site subsurface waste- 
water systems. Any protocol approved by the Department shall specify a 
minimum number of sites that must be evaluated and the duration of the 
evaluation period. At the request of a manufacturer of a wastewater system, 
the Department may approve an alternative protocol for use in the evaluation 
of the performance of the manufacturer’s wastewater system. A protocol for the 
evaluation of an on-site subsurface wastewater system is a scientific standard 
within the meaning of G.S. 150B-2(8a)h. 

(e) Experimental Systems. — A manufacturer of a wastewater system that 
is intended for on-site subsurface use may apply to the Department to have the 
system evaluated as an experimental wastewater system as provided in this 
subsection. The manufacturer shall submit a proposal for evaluation of the 
system to the Department. The proposal for evaluation shall include the design 
of the system, a description of any laboratory or field research or testing that 
will be used to evaluate the system, a description of the research or testing 
protocol, and the credentials of the independent laboratory, consultant, or 
other entity that will be conducting the research or testing on the system. The 
proposal may include an evaluation of research and testing conducted in other 
states to the extent that the research and testing involves soil types, climate, 
hydrology, and other relevant conditions that are comparable to conditions in 
this State and if the research or testing was conducted pursuant to a protocol 
acceptable to the Department. The manufacturer shall enter into a contract for 
an evaluation of the performance of the experimental wastewater system with 
an independent laboratory, consultant, or other entity that has expertise in the 
evaluation of wastewater systems and that is approved by the Department. 
The manufacturer may install up to 50 experimental systems pursuant to a 
protocol approved by the Department on sites that are suitable for a conven- 
tional wastewater system and that have a repair area of sufficient size to allow 
installation of a conventional wastewater system, an approved innovative 
wastewater system, or an accepted wastewater system if the experimental 
wastewater system fails to perform properly. 

(f) Controlled Demonstration Systems. — A manufacturer of a wastewater 
system intended for on-site subsurface use may apply to the Department to 
have the system evaluated as a controlled demonstration wastewater system 
as provided in this subsection. The manufacturer shall submit a proposal for 
evaluation of the system to the Department. The proposal for evaluation shall 
include the design of the system, a description of any laboratory or field 
research or testing that will be used to evaluate the system, a description of the 
research or testing protocol, and the credentials of the independent laboratory, 
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consultant, or other entity that will be conducting the research or testing on 
the system. If the system was evaluated as an experimental system under 
subsection (e) of this section, the proposal shall include the results of the 
evaluation. The proposal may include an evaluation of research and testing 
conducted in other states to the extent that the research and testing involves 
soil types, climate, hydrology, and other relevant conditions that are compa- 
rable to conditions in this State and if the research or testing was conducted 
pursuant to a protocol acceptable to the Department. The manufacturer shall 
enter into a contract for an evaluation of the performance of the controlled 
demonstration wastewater system with an independent laboratory, consult- 
ant, or other entity that has expertise in the evaluation of wastewater systems 
and that is approved by the Department. The manufacturer may install up to 
200 controlled demonstration wastewater systems pursuant to a protocol 
approved by the Department on sites that are suitable for a conventional 
wastewater system and that have a repair area of sufficient size to allow 
installation of a conventional wastewater system, an approved innovative 
wastewater system, or an accepted wastewater system if the controlled 
demonstration wastewater system fails to perform properly. If the controlled 
demonstration wastewater system is intended for use on sites that are not 
suitable, or that are provisionally suitable, for a conventional wastewater 
system, the Department may approve the installation of the controlled 
demonstration wastewater system if the Department determines that the 
manufacturer can provide an acceptable alternative method for collection, 
treatment, and disposal of the wastewater. 

(g) Innovative Systems. — A manufacturer of a wastewater system for 
on-site subsurface use that has been evaluated as an experimental wastewater 
system as provided in subsection (e) of this section or that has been evaluated 
as a controlled demonstration wastewater system as provided in subsection (f) 
of this section may apply to the Department to have the system approved as an 
innovative wastewater system as provided in this subsection. A manufacturer 
of a wastewater system for on-site subsurface use that has not been evaluated 
as an experimental wastewater system or as a controlled demonstration 
wastewater system may also apply to the Department to have the system 
approved as an innovative wastewater system on the basis of research and 
testing conducted in other states. The manufacturer shall provide the Depart- 
ment with the data and findings of all evaluations of the performance of the 
system that have been conducted in any state by or on behalf of the 
manufacturer. The manufacturer shall also provide the Department with a 
summary of the data and findings of all other evaluations of the performance 
of the system that are known to the manufacturer. The Department shall 
publish a notice that the manufacturer has submitted an application under 
this subsection in the North Carolina Register and may provide additional 
notice to the public via the Internet or by other means. The Department shall 
receive public comment on the application for at least 30 days after the date 
the notice is published in the North Carolina Register. In making a determi- 
nation under this subsection, the Department shall consider the data, findings, 
and recommendations submitted by the manufacturer and all public comment. 
The Department may also consider any other information that the Department 
determines to be relevant. The Department shall determine: (i) whether the 
system performs in a manner equal or superior to a conventional wastewater 
system; (ii) whether the system is constructed of materials whose physical and 
chemical properties provide the strength, durability, and chemical resistance 
to allow the system to withstand loads and conditions as required by rules 
adopted by the Commission; (iii) the circumstances in which use of the system 
is appropriate; and (iv) any conditions and limitations related to the use of the 
system. The Department shall make the determinations required by this 


591 


$130A-343 CH. 130A. PUBLIC HEALTH §130A-3438 


subsection and approve or deny the application within 180 days after the 
Department receives a complete application from a manufacturer. If the 
Department fails to act on the application within 180 days, the manufacturer 
may treat the application as denied and challenge the denial by filing a 
contested case as provided in Article 3 of Chapter 150B of the General 
Statutes. If the Department approves an innovative wastewater system, the 
Department shall specify the circumstances in which use of the system is 
appropriate and any conditions and limitations related to the use of the 
system. 

(h) Accepted Systems. — A manufacturer of an innovative wastewater 
system that has been in general use in this State for more than five years may 
petition the Commission to have the system designated as an accepted 
wastewater system as provided in this subsection. The manufacturer shall 
provide the Commission with the data and findings of all prior evaluations of 
the performance of the system. In addition, the manufacturer shall provide the 
Commission with information sufficient to enable the Commission to fully 
evaluate the performance of the system in this State for at least the five-year 
period immediately preceding the petition. The Commission shall designate a 
wastewater system as an accepted wastewater system only if it finds that there 
is clear, convincing, and cogent evidence (i) to confirm the findings made by the 
Department at the time the Department approved the system as an innovative 
wastewater system and (ii) that the system performs in a manner that is equal 
or superior to a conventional wastewater system under actual field conditions 
in this State. The Commission shall specify the circumstances in which use of 
the system is appropriate and any conditions and limitations related to the use 
of the system. 

(1) Miscellaneous Provisions. — 

(1) In evaluating applications for approval under this section, the Depart- 
ment may consult with persons who have special training and 
experience related to on-site subsurface wastewater systems and may 
form a technical advisory committee for this purpose. However, the 
Department is responsible for making timely and appropriate deter- 
minations under this section. 

(2) The Department may initiate a review of a nonproprietary wastewater 
system and approve the system for on-site subsurface use as an 
experimental wastewater system, a controlled demonstration waste- 
water system, or an innovative wastewater system without having 
received an application from a manufacturer. The Department may 
recommend that the Commission designate a nonproprietary waste- 
water system as an accepted wastewater system without having 
received a petition from a manufacturer. 

(j) Warranty Required in Certain Circumstances. — The Department shall 
not approve a reduction of the total nitrification trench length for an innova- 
tive wastewater system or accepted wastewater system handling untreated 
septic tank effluent of more than twenty-five percent (25%) as compared to the 
total nitrification trench length required for a 36-inch-wide conventional 
wastewater system unless the manufacturer of the innovative wastewater 
system or accepted wastewater system provides a performance warranty for 
the nitrification trench system to each owner or purchaser of the system for a 
warranty period of at least five years from the date on which the wastewater 
system is placed in operation. The warranty shall provide that the manufac- 
turer shall provide all material and labor that may be necessary to provide a 
fully functional wastewater system. The Commission shall establish minimum 
terms and conditions for the warranty required by this subsection. This 
subsection shall not be construed to require that a manufacturer warrant a 
wastewater system that is not properly sized to meet the design load required 
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for a particular use, that is improperly installed, or that is improperly operated 

and maintained. 
(k) Fees. — The Department shall collect the following fees under this 
section: 
(1) 


Review of an alternative protocol under 


subsection (d) of this section ,000.00 


$1 
(2) Review of an experimental system $3,000.00 
(3) Review of a controlled demonstration system $3,000.00 
(4) Review of an innovative system $3,000.00 
(5) Review of an accepted system $3,000.00 


(6) Review of a residential wastewater treatment 

system pursuant to G.S. 130A-342 $1,500.00 
(7) Review of a component of a system $ 100.00 
(8) Modification to approved innovative system $1,000.00 


(1) On-Site Wastewater System Account. — The On-Site Wastewater Sys- 
tem Account is established as a nonreverting account within the Department. 
Fees collected pursuant to this section shall be placed in the On-Site Waste- 
water System Account and shall be applied only to the costs of implementing 
this section. (1989, c. 764, s. 10; 1991 (Reg. Sess., 1992), c. 944, s. 9; 1995, c. 


285, s. 1; 2001-505, s. 2.2.) 


Editor’s Note. — Session Laws 2001-505, 
ss. 2.3 and 2.4, provide: “Section 2.3. Until the 
Department approves an evaluation protocol as 
provided in G.S. 130A-343(d), as amended by 
Section 2.2 of this act [s. 2.2 of Session Laws 
2001-505], the Department may accept for re- 
view the data and findings of evaluations of 
performance of experimental, controlled dem- 
onstration, and innovative wastewater systems 
that are conducted as provided in: (1) ‘Protocol 
for the Verification of Wastewater Treatment 
Technologies’ prepared by NSF International 
for the United States Environmental Protec- 
tion Agency (April 2001); (ii) ‘Protocol for the 
Verification of Residential Wastewater Treat- 
ment Technologies for Nutrient Reduction’ pre- 
pared by NSF International for the United 
States Environmental Protection Agency (27 
November 2000); and (iii) ‘A Protocol for Test- 
ing, Assessing, and Approving Innovative or 
Alternative On-Site Wastewater Disposal Sys- 
tems’ prepared by New Jersey Department of 
Environmental Protection (24 July 2001). 

“Section 2.4. The Department of Environ- 
ment and Natural Resources shall not accept 
an application for approval of an innovative 
wastewater system until it has acted on all 
applications for approval of innovative waste- 
water systems that were submitted to the De- 
partment prior to 1 October 2001. The Depart- 
ment shall act on all applications for approval 
of innovative wastewater systems that were 
submitted to the Department prior to 1 October 
2001 within 120 days of the date on which this 
act [Session Laws 2001-505] becomes effective. 
The Department may act on an application for 
a reduction of the total nitrification trench 
length for an innovative wastewater system 
handling untreated septic tank effluent as com- 


pared to the total nitrification trench length 
required for a 36-inch-wide conventional waste- 
water system that was submitted to the De- 
partment prior to 1 October 2001 only as pro- 
vided in this section [s. 2.4 of Session Laws 
2001-505]. The Department may approve a 
reduction of the total nitrification trench length 
for an innovative wastewater system handling 
untreated septic tank effluent of not more than 
thirty-five percent (35%) as compared to the 
total nitrification trench length required for a 
36-inch-wide conventional wastewater system. 
The Department shall not approve a reduction 
of the total nitrification trench length for an 
innovative wastewater system handling un- 
treated septic tank effluent of more than twen- 
ty-five percent (25%) as compared to the total 
nitrification trench length required for a 36- 
inch-wide conventional wastewater system un- 
less the manufacturer of the innovative waste- 
water system provides a performance warranty 
for the nitrification trench system to each 
owner or purchaser of the innovative wastewa- 
ter system for a warranty period of at least five 
years from the date on which the innovative 
wastewater system is placed in operation. The 
warranty shall provide that the manufacturer 
shall provide all material and labor that may be 
necessary to provide a fully functional waste- 
water system. The Department shall approve 
the terms and conditions of the warranty. This 
section [s. 2.4 of Session Laws 2001-505] shall 
not be construed to require that a manufac- 
turer warrant an innovative wastewater sys- 
tem that is not properly sized to meet the 
design load required for a particular use, that is 
improperly installed, or that is improperly op- 
erated and maintained.” 

Session Laws 2001-505, s. 2.5, provides: “The 
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Commission for Health Services shall adopt 
temporary and permanent rules to implement 
the provisions of Sections 2.1 and 2.2 of this act. 
The Commission may review its current rules 
to determine whether any wastewater system, 
as defined by G.S. 130A-334, that is described 
in its rules should be designated as an accepted 
wastewater system or approved as an innova- 
tive wastewater system, as those terms are 
defined in G.S. 130A-343, as amended by Sec- 
tion 2.2 of this act. Notwithstanding G.S. 130A- 
343, as amended by Section 2.2 of this act, the 
Commission may designate a wastewater sys- 
tem that, prior to 1 October 2001, is described 
in its rules as an accepted wastewater system 
whether or not the wastewater system was 
described or approved as an innovative waste- 
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Commission determines that a wastewater sys- 
tem that is described in its rules prior to 1 
October 2001 should not be designated as an 
accepted wastewater system, the Commission 
may amend its rules to remove the description 
of the wastewater system. If the Commission 
amends its rules to remove a description of a 
wastewater system pursuant to this section [s. 
2.5 of Session Laws 2001-505], the wastewater 
system shall be deemed to be an approved 
innovative wastewater system without further 
action by the Department of Environment and 
Natural Resources. This section [s. 2.5 of Ses- 
sion Laws 2001-505] shall not be construed to 
require the Commission or the Department to 
change the current designation or approval 
status of any wastewater system.” 


water system prior to 1 October 2001. If the 


§ 130A-343.1. Transfer of ownership of provisionally ap- 
proved septic tanks and innovative septic tank 
systems to joint agency in certain counties; 
inspection fees in those counties. 


(a) As used in this section, “provisionally approved septic tank or innovative 
septic tank system” means a septic tank system located in soil that is classified 
as provisionally suitable or an innovative septic tank system, as those terms 
are used in Subchapter 18A of Chapter 18 of Title 15A of the North Carolina 
Administrative Code, G.S. 130A-343, and any applicable local rules or ordi- 
nances. 

(b) As used in this subsection, “unit of local government” has the same 
meaning as in G.S. 160A-460. One or more units of local government located in 
the Counties of Camden, Chowan, Currituck, Gates, Hertford, Pasquotank, 
Perquimans, Tyrrell, and Washington may establish a joint agency for the 
purpose of owning and operating a provisionally approved septic tank or 
innovative septic tank system as provided in Article 20 of Chapter 160A of the 
General Statutes. Bertie County may join any joint agency established under 
this subsection. The owner of any provisionally approved septic tank or 
innovative septic tank system may, upon acceptance by a joint agency 
established under this subsection, transfer ownership of any real or personal 
property or interest therein that is a part of or used in connection with the 
provisionally approved septic tank or innovative septic tank system to the joint 
agency. Notwithstanding G.S. 160A-462(a), a joint agency created pursuant to 
this subsection may hold real property necessary to the undertaking. Any 
county named in this subsection may accept real or personal property 
described in this subsection from the owner of the property for transfer to a 
joint agency established as provided in this subsection. 

(c) The Counties of Bertie, Camden, Chowan, Currituck, Gates, Hertford, 
Pasquotank, Perquimans, Tyrrell, and Washington may adopt an ordinance 
providing that any fee for the inspection, maintenance, and repair of a 
provisionally approved septic tank or other innovative septic tank system may 
be billed as property taxes, may be payable in the same manner as property 
taxes, and in the case of nonpayment, may be collected in any manner by which 
property taxes can be collected. If the ordinance states that delinquent fees can 
be collected in the same manner as delinquent real property taxes, the 
delinquent fees are a lien on the real property described on the bill that 
includes the fee. (1999-288, ss. 1-3; 2001-78, ss. 1-3.) 


094 


§130A-344 


Editor’s Note. — Session Laws 2001-78, 
effective May 15, 2001, amended Session Laws 
1999-288, expanding its applicability by insert- 
ing the third sentence in present subsection (b), 
relating to Bertie County, and by inserting 
reference to Bertie, Camden, Chowan, 
Currituck, Pasquotank, Perquimans, Tyrrell 
and Washington Counties in present subsection 
(c). At the direction of the Reviser of Statutes, 
ss. 1 to 3 of Session Laws 1999-288, as 
amended, have now been codified as G.S. 130A- 
B43.1. 

Subsection (c) of G.S. 130A-343.1, derived 
from s. 3 of Session Laws 1999-288, was origi- 
nally made applicable to fees imposed for in- 
spections performed in Gates and Hertford 
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Counties on or after the effective date of the 
1999 act (July 14, 1999). 

Section 3 of Session Laws 2001-78 provides: 
“This act applies to only Bertie, Camden, 
Chowan, Currituck, Pasquotank, Perquimans, 
Tyrrell and Washington Counties.” 

Section 4 of Session Laws 2001-78 provides 
that s. 2 of that act, which amended present 
subsection (c), applies to fees imposed for in- 
spections in Bertie, Camden, Chowan, 
Currituck, Pasquotank, Perquimans, Tyrrell, 
and Washington Counties performed on or after 
May 15, 2001, and that s. 2 applies to fees 
imposed for maintenance and repairs in these 
eight counties plus Gates and Hertford per- 
formed on or after that date. 


§ 130A-344: Repealed by Session Laws 1995, c. 285, s. 2. 


§ 1380A-345: Reserved for future codification purposes. 


ARTICLE 12. 
Mosquito and Vector Control. 


Part 1. Mosquito and Vector Control Program. 


§ 130A-346. Mosquito and vector control program; defini- 
tion. 


(a) The Department shall establish and administer a vector control program 
to protect the public health and to promote an environment suitable for 
habitation. A vector is a living transporter and transmitter of the causative 
agent of a disease. The program shall address the problems presented by 
vectors and other arthropods and rodents of public health significance in this 
State, including, but not limited to, mosquitoes, ticks, rodents, fleas and flies. 
The Department is authorized to engage in research, conduct investigations 
and surveillance, implement a vector control program and take other actions 
necessary to control vectors. 

(b) The Commission shall adopt rules necessary to implement the program 
including rules for the control of vectors and other arthropods and rodents. 

(c) The following definitions shall apply throughout this Article: 

(1) “Department” means the Department of Environment and Natural 
Resources. 

(2) “Secretary” means the Secretary of Environment and Natural Re- 
souncesh (MOD mens a2 sel 2°1973, 624 76}.6..128; 1983 cr Bois 2) 
1997-448, s. 11A.83A.) 


§ 1380A-347. Mosquito control funds. 


Funds received by the Department for mosquito control may be used to aid 
mosquito control districts and other units of local government engaged in 
mosquito control. The Commission shall adopt rules concerning the allocation 
of the funds. The rules shall provide for priority funding to those local activities 
that involve the abatement of breeding grounds. The rules may include 
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provisions to withhold part of the mosquito control funds for the suppression of 
potential or documented mosquito-borne disease outbreaks. State aid for local 
physical control methods such as, but not limited to, cleaning, reopening or 
construction of ditches, restoration of streams and construction of impound- 
ments shall not exceed the amount of funds and the value of services and 
facilities provided locally except State aid may be provided up to twice the 
locally provided amount for physical control methods in salt marsh areas. 
State aid for local chemical and biological control methods such as, but not 
limited to, control of immature and adult mosquitoes by use of chemicals, 
bacteria, fungi and mosquito fish shall not exceed the amount of funds and the 
value of services and facilities provided locally. State aid shall not be granted 
with respect to each individual project until the Department finds and certifies 
in writing for each project that: (i) the required local share is available; (ii) 
there is a documented mosquito problem which requires abatement; (iii) a 
work plan describing the method and procedures to be used for abatement is 
appropriate; and (iv) the rules of the Commission have been met. (1957, c. 832, 
Salo (aw. (416,s. 25-1985, 0069 les, 21996, 324 or 260) 


§ 130A-348. Control of impounded water. 


For the protection of the public health, the Commission shall adopt rules 
concerning the impoundment of water. The rules shall address proper prepa- 
ration of the land for inundation, maintenance of the shoreline after inunda- 
tion and any other factors necessary to control mosquitoes. Persons shall 
obtain permits from the Department before constructing impoundments and 
impounding water. (1983, c. 891, s. 2.) 


§ 130A-349. Control of outbreaks. 


In the event of potential or documented outbreaks of vector-borne disease as 
determined by the Secretary, the Secretary is authorized to use all appropriate 
means, including the expenditure of unallocated mosquito control funds, to 
prevent or suppress the outbreaks. (1983, c. 891, s. 2.) 


$$ 130A-350, 130A-351: Reserved for future codification purposes. 
Part 2. Mosquito Control Districts. 


§ 130A-352. Creation and purpose of mosquito control dis- 
tricts. 


For the purpose of protecting and promoting the public health and welfare by 
providing for the control of mosquitoes and other arthropods of public health 
significance, mosquito control districts may be created in accordance with the 
provisions of this Part. A mosquito control district may be comprised of one or 
more contiguous counties or contiguous parts of one or more counties. (1957, ¢. 
B24 758.1; 1983 te 80 1e eo.) 


§ 130A-353. Nature of district; procedure for forming dis- 
tricts. 


(a) A mosquito control district shall be a body politic and corporate and a 
political subdivision of the State. A mosquito control district may sue and be 
sued in its corporate name. 
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(b) If the proposed district lies wholly within a county, ten percent (10%) or 
more of the resident freeholders within the proposed district may petition the 
board of commissioners of the county in which the proposed district lies setting 
forth the boundaries of the district and a suggested name for the district. For 
the purposes of this Part, the term “freeholders” shall mean persons holding a 
deed to a tract of land within the district or proposed district, and also shall 
mean a person who has entered into a contract to purchase a tract of land 
within the district or proposed district, is making payments pursuant to a 
contract, and will receive a deed upon completion of the contractual payments. 
If the county board of commissioners considers the formation of the district to 
be in the interest of the public health, the board shall forward the petition to 
the Department. If the Department considers the formation of the district to be 
in the interest of the public health, the Department shall notify the county 
board of commissioners. Upon notification, the board shall give notice of a 
public hearing on the question of the formation of the district by advertising 
the time, place and purpose of the hearing once a week for four successive 
weeks prior to the hearing in a newspaper either published in the county or 
having a general circulation in the county. The public hearing shall be presided 
over by the chairman of the county board of commissioners and shall be 
attended by a representative of the Department. The hearing may be contin- 
ued as may be necessary to hear the proponents and opponents of the 
formation of the district. If after the hearing, the county board of commission- 
ers deem it advisable that the district be created, the board shall submit the 
question of whether or not the district shall be created to the voters residing 
within the proposed district at an election called for that purpose. Upon 
determining that the district should be created and established, and prior to 
the submission of the question of the formation of the district to the voters of 
the proposed district, the county board of commissioners may determine the 
maximum amount of special tax to be levied for mosquito control purposes 
should the formation of the district be approved by the voters. In no event shall 
the maximum authorized levy exceed thirty-five cents (35¢) upon the one 
hundred dollar ($100.00) assessed valuation. If the county board of commis- 
sioners determines that the maximum amount of special tax to be levied for 
mosquito control purposes is to be less than thirty-five cents (35¢) on the one 
hundred dollar ($100.00) valuation, the maximum amount must appear on the 
ballot to be used by the voters on the question of the creation of the district. 

(c) Prior to the election, the county board of commissioners may make minor 
deviations in defining the boundaries of the proposed district if: (1) the board 
determines that minor deviation from the boundaries described in the petition 
is in the interest of public health; and (2) ten percent (10%) of the resident 
freeholders within the revised boundaries have signed the petition proposing 
the creation of the district or additional resident freeholders within the revised 
boundaries of the proposed district sign the petition to bring the total number 
of petitioners within the proposed revised boundaries to not less than ten 
percent (10%) of the voters therein. 

(d) The county board of commissioners shall request the county board of 
elections to hold the election and shall pay the expense of the election. The 
election shall be held in accordance with the applicable provisions of Chapter 
163 of the General Statutes. Notice shall be given as provided in GS. 
163-33(8). 

(e) The form of the question to be stated on the ballot shall be in substan- 
tially the following words: 

“"] FOR creation of the (here insert name) Mosquito Control District 
and the levy of a special tax (here insert the words “not to exceed” 
and the maximum amount of special tax to be levied for mosquito 
control purposes if the county board of commissioners has deter- 
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mined that the maximum authorized amount is to be less than 
thirty-five cents (35¢) on the one hundred dollar ($100.00) as- 
sessed valuation) for mosquito control purposes. 
|] AGAINST creation of the (here insert name) Mosquito Control 
District and the levy of a special tax (here insert the words “not to 
exceed” and the maximum amount of special tax to be levied for 
mosquito control purposes if the county board of commissioners 
has determined that the maximum authorized amount is to be 
less than thirty-five cents (35¢) on the one hundred dollar 
($100.00) assessed valuation) for mosquito control purposes.” 
The affirmative and negative forms shall be printed on one ballot and the 
voters shall make a mark of an “X” in one of the squares preceding the form. 
(f) If a majority of the voters voting at the election vote in favor of creation 
of the district and the levy of the special tax, the county board of commissioners 
shall declare the district created and shall adopt a resolution to that effect. 
(g) In the event the proposed mosquito control district shall embrace lands 
lying in two or more counties, the petition signed by the requisite number of 
resident freeholders within the proposed district shall be addressed to the 
Department. If the Department deems the formation of the proposed district to 
be in the interest of the public health, the Department shall hold public 
hearings within the proposed district after first giving notice of the time and 
place of the hearings by publication once a week for four successive weeks in 
a newspaper published or circulated in the proposed district. A public hearing 
shall be held in the courthouse of each of the counties in which any part of the 
proposed district is situated. After the hearing, if the Department deems the 
formation of the district to be in the interest of the public health, the 
Department shall order an election to be held upon the question of the 
formation of the district after first advertising the time of the election in the 
manner provided in subsection (d). At the request of the Commission, the 
county commissioners of the counties in which the proposed district lies shall 
request the county board of elections to hold an election on the question with 
substantially the same form of ballot set forth in subsection (e). Each county 
shall bear the expense of the election held in that county. The board of elections 
shall certify the results to the county commissioners and the Commission. Ifa 
majority of the votes cast favor creation of the district and the levy of the 
special tax, the Commission shall declare the district created and the county 
commissioners shall enter the certification upon the minutes of the board. 
Registration shall be in accordance with G.S. 163-288.2. (1957, cs 124s 
1959, c, 622, s. 1; 1973,.c. 476, s. 128: 1981,c. 188, ss. 12) L9S83c) 301 cee 


§ 130A-354. Governing bodies for mosquito control dis- 
tricts. 


(a) A mosquito control district shall be governed by a board of commission- 
ers. In the case of a district lying wholly within a single county, the board shall 
be composed of five members, all of whom shall be residents of the district. 
Three of the members shall be appointed by the county board of commission- 
ers, one for an initial term of one year, one for an initial term of two years and 
one for an initial term of three years. All subsequent appointments made by 
the county board of commissioners shall be for terms of three years. One 
member shall be appointed by the Secretary and one member by the Director 
of the Wildlife Resources Commission. These two appointees shall serve at the 
pleasure of the appointing authority. A vacancy shall be filled by the authority 
which appointed the member creating the vacancy. 

(b) In the case of a district lying in two or more counties, the Secretary shall 
appoint one member and the Director of the Wildlife Commission shall appoint 
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one member. The board of commissioners of each county in which any part of 
the district lies shall appoint one member. In the event the district lies in only 
two counties, the board of commissioners of the county in which a majority of 
the acreage of the district lies shall appoint two members, one for an initial 
term of one year and the other for an initial term of two years. The other county 
shall appoint one member for an initial term of three years. All succeeding 
terms of county appointees shall be for three years. A vacancy shall be filled by 
the authority which appointed the member creating the vacancy, and the 
appointees of the Secretary and the Director of the Wildlife Resources 
Commission shall hold office at the pleasure of the appointing authority. 

(c) At its first meeting, the board shall elect a chairman, a vice-chairman, a 
secretary and a treasurer. The office of secretary and treasurer may be held by 
the same member. All official acts done by the board shall be entered in a book 
of minutes to be kept by the secretary. The board shall meet at least quarterly 
and may meet in a special meeting at any time upon call of the chairman or any 
two members, and upon notice of the time, place and purpose of the meeting of 
not less than three days. Before entering upon the discharge of their duties, 
each member shall take and subscribe an oath of office as follows and the oath 
shall be entered in the minute book: 


“I ,s do solemnly swear that I will well and truly perform my 
duties as a Commissioner of the _______ Mosquito Control District. 
Signature 

Atamme tans ubscribed.before me this —.--- .. day of —..- ___ ____ 
Signature of Officer Administering 

Oath.” 


MlOoreet247, 6.3; 1973, c. 476, s. 128; 1983, c: 891, s. 2; 1999-456, s. 59.) 


§ 180A-355. Corporate powers. 


A mosquito control district created in accordance with the provisions of this 
Part shall have and exercise through its board of commissioners the following 
corporate powers in addition to any incidental powers as may be necessary in 
order to discharge its corporate functions: 

(1) To levy ad valorem taxes upon all the taxable property within the 
district at a rate not to exceed thirty-five cents (35¢) upon the adjusted 
one hundred dollar ($100.00) assessed valuation, except as provided 
in subdivision (a) of this subsection. 

a. Where a mosquito control district lies solely within a single county 
and includes the entire county, the county board of commissioners 
may levy and determine the rate of ad valorem tax to be levied at 
a rate not to exceed thirty-five cents (35¢) upon the adjusted one 
hundred dollar ($100.00) assessed valuation. Where a mosquito 
control district lies wholly within a single county and the maxi- 
mum authorized special tax approved by the voters at the time of 
voting on the creation of the district was less than thirty-five 
cents (35¢) on the one hundred dollar assessed valuation, the ad 
valorem tax levy shall not exceed the lesser amount. 

b. In the case of a district lying wholly within a single county, the 
valuations assessed by the county tax authorities shall be used by 
the mosquito control district or the county board of commission- 
ers as the basis for its tax assessment. The mosquito control 
district or the county board of commissioners shall certify its tax 
rate to the county tax collector or supervisor in time to have the 
rate and the amount of tax due upon the valuation entered upon 
the official county tax receipts and stubs or duplicates. The county 
tax collector shall collect the taxes at the same time as county 
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(2 


— 


(3) 


(4) 


(7) 


taxes are collected and shall deposit the receipts to the credit of 
the mosquito control district in a depository or depositories 
designated by the governing board of the district. 

c. In the case of a district lying in two or more counties, the 
commissioners of the mosquito control district shall horizontally 
equalize the assessed valuations of the property in all counties in 
which the district lies by adjusting the ratio of assessed valuation 
in the counties to the true values of the taxable property in the 
counties. From the adjusted and equalized valuations, any county 
board of commissioners may appeal to the Department of Reve- 
nue using the procedures set forth in Subchapter II of Chapter 
105 of the General Statutes. 

d. The board of commissioners of the mosquito control district shall 
levy a tax based upon the equalized assessed valuations and shall 
certify the amount of the levy against each taxpayer to the 
appropriate county tax collector or supervisor in time for the 
amount of the mosquito control district tax to be entered upon the 
county tax receipts and stubs or duplicates. The county tax 
collectors shall collect the tax and deposit the receipts to the 
credit of the mosquito control district in a depository or deposi- 
tories designated by the commissioners of the district. 

e. The taxes levied according to this Part shall become due; shall be 
subject to the same discounts, penalties and interest; and shall 
have the same remedies for the collection and refund of the taxes 
as provided for county and municipal ad valorem taxation by 
Chapter 310 of the Session Laws of 1939 as amended. These taxes 
shall constitute a lien to the same extent and with the same force 
and effect as county and municipal ad valorem taxes and shall 
have equal priority with those taxes; 

To accept gifts or endowments and to receive federal and State 
grants-in-aid. All money or property acquired under this section or 
any other source, shall be deposited in a separate fund to be used 
solely for the purpose of carrying out the provisions of this Part. The 
deposited funds shall be withdrawn by warrants signed by the 
chairperson of the governing board of the district and countersigned 
by the secretary; 

To take all necessary and proper steps to prevent the breeding of 

mosquitoes and other arthropods of public health significance within 

the district, and to destroy adult mosquitoes and other arthropods of 
public health significance found within the district; 

To conduct arthropod control measures in cooperation with individu- 

als, firms and corporations, and federal, State and local governmental 

agencies; 

To enter all places both publicly and privately owned within the 

district to inspect, survey and treat with proper means all places 

where mosquitoes or other arthropods of public health significance are 
breeding and to take other actions as may be necessary; 

To acquire by purchase, condemnation or otherwise, and to hold real 

and personal property, easements, rights-of-way or other property 

necessary or convenient for accomplishing the purpose of this Part. 

Any land which has been acquired by the board and improved by 

drainage, filling, diking or other treatment, and other real property 

held by the board may be sold or leased through competitive bidding. 

All condemnation proceedings are to be in accordance with the 

provisions of Chapter 40A of the General Statutes; 

To employ necessary personnel; fix salaries; purchase equipment, 

supplies and materials; make contracts; rent office or storage space; 
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and perform other administrative functions necessary for the purpose 
of carrying out this Part; 

(8) To borrow money in anticipation of tax collection and to execute and 
deliver its notes or bonds. Money shall be borrowed in gross amounts 
not to exceed the anticipated tax receipts for the fiscal year; 

(9) To reimburse members and employees of the board for actual expen- 
ditures incurred in authorized travel; and 

(10) To employ a district superintendent who is an engineer, entomologist 
or otherwise qualified as an arthropod control specialist. The profes- 
sional qualifications of the superintendent must be approved by the 
SE Che lal ya hos Cal 24 ia Su4s 1000, C022, 8.2;.1975, €. 416,55, 123; 
OSs bOS ce 919) sto: 1983..c¢. 89176523) 


§ 130A-356. Adoption of plan of operation. 


(a) At least 60 days prior to the initiation of operations, the governing board 
of each mosquito control district must submit to the Secretary, a plan of 
procedure and operation in a form and manner prescribed by the Secretary. 
The Secretary shall have authority to approve, modify or take other appropri- 
ate action in regard to the plans. No contract may be entered into, program 
commenced or work begun prior to the approval of the plan by the Secretary. 

(b) At least 60 days prior to the expiration of each fiscal year, the governing 
board of each mosquito control district must submit to the Secretary a plan of 
procedure and operation for the next fiscal year in a form and manner 
prescribed by the Secretary. The Secretary shall have authority to approve, 
modify or take other appropriate action in regard to the plans. No contract may 
be entered into, program commenced or work begun or continued prior to the 
approval of the plan by the Secretary. (1957, c. 1247, s. 5; 1973, c. 476, s. 128; 
OSB fen891,) Sx 2:) 


Local Modification to Former § 130-214. 
=) nslow: aL 96L), 750: 


§ 130A-357. Bond issues. 


A mosquito control district shall have power to issue bonds and notes under 
the Local Government Bond Act. (1957, c. 1247, s. 6; 1971, c. 780, s. 25; 1983, 
459 | S22.) 


§ 130A-358. Dissolution of certain mosquito control dis- 
tricts. 


Fifty-one percent (51%) or more of the resident freeholders of a mosquito 
control district which has no outstanding indebtedness may submit a petition 
for dissolution to the county board of commissioners in which all or the greater 
portion of the resident freeholders of the district are located. The county board 
of commissioners shall notify the Department and the county board of 
commissioners of any other county or counties in which any portion of the 
district lies, of the receipt of the petition, and shall request the Department to 
hold a joint public hearing with the county commissioners concerning the 
dissolution of the district. The Department and the chairperson of the county 
board of commissioners shall name a time and place within the district for the 
public hearing. The chairperson of the county board of commissioners of the 
county in which all or the greater portion of the resident freeholders of the 
district are located shall give prior notice of the hearing by posting a notice at 
the courthouse door of each county and also by publication in a newspaper or 
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newspapers published in the county or counties at least once a week for four 
successive weeks. In the event that all matters pertaining to the dissolution of 
the mosquito control district cannot be concluded at the hearing, the hearing 
may be continued to a time and place determined by the Department. If after 
the hearing, the Commission and the county commissioners shall deem it 
advisable to comply with the request of the petition, the Commission shall 
adopt a resolution dissolving the district. (1959, c. 622, s. 3; 1973, c. 476, s. 128; 
1983cn89 19 sar) 


S$ 130A-359, 130A-360: Reserved for future codification purposes. 


ARTICLE 13. 


Nutrition. 


§ 130A-361. Department to establish nutrition program. 


(a) The Department shall establish and administer a nutrition program to 
promote the public health by achieving and maintaining optimal nutritional 
status in the population through activities such as nutrition screening and 
assessment; dietary counseling and treatment; nutrition education; follow-up; 
referral; and the direct provision of food. The program may also include, but 
shall not be limited to, establishing policies and standards for nutritional 
practices; monitoring and surveillance of nutritional status; promoting inter- 
agency cooperation, professional education and consultation; providing tech- 
nical assistance; conducting and supporting field research; providing direct 
care; and advising State and private institutions and other State and local 
agencies and departments in the establishment of food, nutrition and food 
service management standards. 

(b) The Commission for Health Services shall adopt rules necessary to 
implement the program. (Resolution 112, 1973, p. 1413; 1983, c. 891, s. 2; 1989, 
€. 2041991 c188"s, 1) 


§§ 130A-362 through 130A-365: Reserved for future codification pur- 


poses. 


ARTICLE 14, 
Dental Health. 


§ 130A-366. Department to establish dental health pro- 
gram. 


(a) The Department shall establish and administer a dental health program 
for the delivery of preventive, educational and dental care services to preschool 
children, school-age children, and adults. The program shall include, but not 
be limited to, providing teacher training, adult and child education, consulta- 
tion, screening and referral, technical assistance, community coordination, 
field research and direct patient care. The primary emphasis of the program 
shall be the delivery of preventive, educational, and dental care services to 
preschool children and school-age children. 
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(b) The Commission shall adopt rules necessary to implement the program. 
lose, c, 891.6682: 019939 6321) sw269.) 


§ 130A-367. Dental providers for problem access areas. 


The State’s dental public health program shall encourage the expansion of 
current educational and training programs for dentists, dental hygienists, and 
dental assistants targeted to serve citizens’ unmet needs, particularly in the 
rural and low-income areas that have traditionally had problems in accessing 
dental care. The program shall also promote and encourage the recruitment of 
in-State and out-of-state private sector dental personnel to work in these 
dental health professional shortage areas. (2002-37, s. 1.) 


Cross References. — As to issuance of lim- Editor’s Note. — Session Laws 2002-37, s. 
ited volunteer dental license to practice den- 12, made this section effective January 1, 2003. 
tistry in nonprofit health care facilities serving Session Laws 2002-37, s. 11, contains a sev- 
low-income populations, see G.S. 90-37.1. erability clause. 


§§ 130A-368 through 130A-370: Reserved for future codification pur- 


poses. 


ARTICLE 15. 
State Center for Health Statistics. 


§ 130A-371. State Center for Health Statistics established. 


A State Center for Health Statistics is established within the Department. 
(1983, c. 891, s. 2.) 


§ 180A-372. Definitions. 


The following definitions shall apply throughout this Article: 

(1) “Health data” means information relating to the health status of 
individuals, the availability of health resources and services, and the 
use and cost of these resources and services. The term shall not 
include vital records registered under the provisions of Article 4 of this 
Chapter. 

(2) “Medical records” means health data relating to the diagnosis or 
treatment of physical or mental ailments of individuals. (1983, c. 891, 
Ste) 


§ 180A-373. Authority and duties. 


(a) The State Center for Health Statistics is authorized to: 
(1) Collect, maintain and analyze health data on: 
a. The extent, nature and impact of illness and disability on the 
population of the State; 
b. The determinants of health and health hazards; 
c. Health resources, including the extent of available work power and 
resources; 
. Utilization of health care; 
_ Health care costs and financing; and 
Other health or health-related matters; and 


TO Qu 
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(2) Undertake and support research, demonstrations and evaluations 
respecting new or improved methods for obtaining data. 

(b) The State Center for Health Statistics may collect health data on behalf 
of other governmental or nonprofit organizations. 

(c) The State Center for Health Statistics shall collect data only on a 
voluntary basis except when there is specific legal authority to compel 
mandatory reporting of the health data. In collecting health data on a 
voluntary basis, the State Center for Health Statistics shall give the person a 
statement in writing: 

(1) That the data is being collected on a voluntary basis and that the 
person is not required to respond; and 

(2) The purposes for which the health data is being collected. 

(d) Subject to the provisions of G.S. 130A-374, the State Center for Health 
Statistics may share health data with other persons, agencies and organiza- 
tions. 

(e) The State Center for Health Statistics shall: 

(1) Take necessary action to assure that statistics developed under this 
Article are of high quality, timely and comprehensive, as well as 
specific and adequately analyzed and indexed; and 

(2) Publish, make available and disseminate statistics on as wide a basis 
as practical. 

(f) The State Center for Health Statistics shall coordinate health data 
activities within the State in order to eliminate unnecessary duplication of 
data collection and to maximize the usefulness of data collected by: 

(1) Participating with State and local agencies in the design and imple- 
mentation of a cooperative system for producing comparable and 
uniform health information and statistics at the State and local levels; 
and 

(2) Undertaking and supporting research, development, demonstration 
and evaluation respecting the cooperative system. (1983; cx2891leaa2) 


§ 130A-374. Security of health data. 


(a) Medical records of individual patients shall be confidential and shall not 
be public records open to inspection. The State Center for Health Statistics 
may disclose medical records of individual patients which identify the individ- 
ual described in the record only if: 

(1) The individual described in the medical record has authorized the 
disclosure; or 

(2) The disclosure is for bona fide research purposes. The Commission 
shall adopt rules providing for the use of the medical records for 
research purposes. 

(b) The State Center for Health Statistics shall take appropriate measures 
to protect the security of health data collected by the Center, including: 

(1) Limiting the access to health data to authorized individuals who have 
received training in the handling of this data: 

(2) Designating a person to be responsible for physical security; and 

(3) Developing and implementing a system for monitoring security. (1983, 
Cre9 i she 
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§§ 130A-375, 130A-376: Reserved for future codification purposes. 


ARTICLE 16. 


Postmortem Investigation and Disposition. 
Part 1. Postmortem Medicolegal Examinations and Services. 


§ 130A-377. Establishment and maintenance of central 
and district offices. 


The Department shall establish and maintain a central office with appro- 
priate facilities and personnel for postmortem medicolegal examinations. 
District offices, with appropriate facilities and personnel, may also be estab- 
lished and maintained if considered necessary by the Department for the 
proper management of postmortem examinations. (1955, c. 972, s. 1; 1957, c. 
te er eo ic. 1154, 5.1) 1973),¢c. 476, s.128;-1983, ¢. 891, s.2.) 


§ 130A-378. Qualifications and appointment of the Chief 
Medical Examiner. 


The Chief Medical Examiner shall be a forensic pathologist certified by the 
American Board of Pathology and licensed to practice medicine. The Chief 
Medical Examiner shall be appointed by the Secretary. (1983, c. 891, s. 2.) 


§ 130A-379. Duties of the Chief Medical Examiner. 


The Chief Medical Examiner shall perform postmortem medicolegal exam- 
inations as provided in this Part. The Chief Medical Examiner may, upon 
request, provide instruction in health science, legal medicine and other 
subjects related to his duties at The University of North Carolina, the North 
Carolina Justice Academy and other institutions of higher learning. (1983, c. 
Sods 7} 


§ 130A-380. The Chief Medical Examiner’s staff. 


The Chief Medical Examiner may employ qualified pathologists to serve as 
Associate and Assistant Medical Examiners in the central and district offices. 
The Associate and Assistant Medical Examiners shall perform duties assigned 
by the Chief Medical Examiner. Forensic chemists may be employed by the 
Chief Medical Examiner to provide toxicological and related support. (1983, c. 
GJL sa 2.) 


CASE NOTES 


Expert Testimony. — In a prosecution for not err in admitting his opinion of the cause of 
murder, the witness’ position as Assistant Med- death. State v. Hamilton, 77 N.C. App. 506, 335 
ical Examiner and his testimony regarding the S.E.2d 506 (1985), cert. denied, 315 N.C. 593, 
number of other cases he had seen indicated 341 S.E.2d 33 (1986). 
sufficient expertise such that the trial court did 


§ 130A-381. Additional services and facilities. 


In order to provide proper facilities for investigating deaths as authorized in 
this Part, the Chief Medical Examiner may arrange for the use of existing 
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public or private laboratory facilities. The Chief Medical Examiner may 
contract with qualified persons to perform or to provide support services for 
autopsies and other studies and investigations. (1967, c. 1154, s. LALOT3) CRAMGE 
Ss [28 31983" crsco le se2s) 


§ 130A-382. County medical examiners; appointment; 
term of office; vacancies. 


One or more county medical examiners for each county shall be appointed by 
the Chief Medical Examiner for a three-year term. County medical examiners 
shall be appointed from a list of physicians licensed to practice medicine in this 
State submitted by the medical society of the county in which the appointment 
is to be made. If no names are submitted by the society, the Chief Medical 
Examiner shall appoint one or more medical examiners from physicians in the 
county licensed to practice medicine in this State. In the event no licensed 
physician in a county accepts an appointment, the Chief Medical Examiner 
may appoint one or more physicians licensed to practice medicine in this State 
from other counties or the local registrar, deputy registrar, subregistrar or 
coroner. In the event a medical examiner is unable to serve in a particular case 
or for a temporary period of time, the Chief Medical Examiner shall designate 
a physician licensed to practice medicine in this State, the local registrar, 
deputy registrar, subregistrar or coroner. A medical examiner may serve more 
than one county. The Chief Medical Examiner may take jurisdiction in any 
case or appoint another medical examiner to do so. (1955, c. aM pty Coed Eo BO 
1357, s. 1; 1963, c. 492, s. 4; 1967, c. 1154, s. 1; 1973, c. 476, s. 128; TOS hece laa 
ss. 2-4; 1983, c. 891, s. 2.) 


CASE NOTES 


Cited in Epps v. Duke Univ., Inc., 122 N.C. 
App. 198, 468 S.E.2d 846 (1996). 


§ 180A-383. Medical examiner jurisdiction. 


(a) Upon the death of any person resulting from violence, poisoning, 
accident, suicide or homicide; occurring suddenly when the deceased had been 
in apparent good health or when unattended by a physician; occurring in a jail, 
prison, correctional institution or in police custody; occurring pursuant to 
Article 19 of Chapter 15 of the General Statutes; or occurring under any 
Suspicious, unusual or unnatural circumstance, the medical examiner of the 
county in which the body of the deceased is found shall be notified by a 
physician in attendance, hospital employee, law-enforcement officer, funeral 
home employee, emergency medical technician, relative or by any other person 
having suspicion of such a death. No person shall disturb the body at the scene 
of such a death until authorized by the medical examiner unless in the 
unavailability of the medical examiner it is determined by the appropriate law 
enforcement agency that the presence of the body at the scene would risk the 
integrity of the body or provide a hazard to the safety of others. For the limited 
purposes of this Part, expression of opinion that death has occurred may be 
made by a nurse, an emergency medical technician or any other competent 
person in the absence of a physician. 

(b) The discovery of anatomical material suspected of being part of a human 
body shall be reported to the medical examiner of the county in which the 
material is found. 

(c) Upon completion of the investigation and in accordance with the rules of 
the Commission, the medical examiner shall release the body to the next of kin 
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or other interested person who will assume responsibility for final disposition. 
(1955, c. 972, 8.1; 1957, c. 1357, s.:1; 1963, c. 492, s. 4; 1967, c. 1154, s. 1; 1983, 
feos. 2; 1989, c. 353, s. 1.) 


Local Modification to Former § 130-198. 
— Bladen: 1989, c. 267, s. 2; Cleveland: 1977, c. 
189; Rutherford: 1977, c. 189. 


CASE NOTES 
Applied in Grad v. Kaasa, 312 N.C. App. Cited in Pickrell v. Motor Convoy, Inc., 322 
310, 321 S.E.2d 888 (1984). N.C. 363, 368 S.E.2d 582 (1988). 


§ 130A-384. Notification concerning out-of-state body. 


When a body is brought into this State for disposal and there is reason to 
believe either that the death was not investigated properly or that there is not 
an adequate certificate of death, the body shall be reported to a medical 
examiner in the county where the body resides or to the Chief Medical 
Examiner. These deaths may be investigated by the same procedure as deaths 
occurring in this State under G.S. 130A-383. (1983, c. 891, s. 2.) 


§ 130A-385. Duties of medical examiner upon receipt of 
notice; reports; copies. 


(a) Upon receipt of a notification under G.S. 130A-383, the medical exam- 
iner shall take charge of the body, make inquiries regarding the cause and 
manner of death, reduce the findings to writing and promptly make a full 
report to the Chief Medical Examiner on forms prescribed for that purpose. 

The Chief Medical Examiner or the county medical examiner is authorized 
to inspect and copy the medical records of the decedent whose death is under 
investigation. In addition, in an investigation conducted pursuant to this 
Article, the Chief Medical Examiner or the county medical examiner is 
authorized to inspect all physical evidence and documents which may be 
relevant to determining the cause and manner of death of the person whose 
death is under investigation, including decedent’s personal possessions asso- 
ciated with the death, clothing, weapons, tissue and blood samples, cultures, 
medical equipment, X rays and other medical images. The Chief Medical 
Examiner or county medical examiner is further authorized to seek an 
administrative search warrant pursuant to G.S. 15-27.2 for the purpose of 
carrying out the duties imposed under this Article. In addition to the require- 
ments of G.S. 15-27.2, no administrative search warrant shall be issued 
pursuant to this section unless the Chief Medical Examiner or county medical 
examiner submits an affidavit from the office of the district attorney in the 
district in which death occurred stating that the death in question is not under 
criminal investigation. 

The Chief Medical Examiner shall provide directions as to the nature, 
character and extent of an investigation and appropriate forms for the 
required reports. The facilities of the central and district offices and their staff 
services shall be available to the medical examiners and designated patholo- 
gists in their investigations. 

(b) The medical examiner shall complete a certificate of death, stating the 
name of the disease which in his opinion caused death. If the death was from 
external causes, the medical examiner shall state on the certificate of death the 
means of death, and whether, in the medical examiner’s opinion, the manner 
of death was accident, suicide, homicide, execution by the State, or undeter- 
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mined. The medical examiner shall also furnish any information as may be 
required by the State Registrar of Vital Statistics in order to properly classify 
the death. 

(c) The Chief Medical Examiner shall have authority to amend a medical 
examiner death certificate. 

(d) A copy of the report of the medical examiner investigation may be 
forwarded to the appropriate district attorney. 

(e) In cases where death occurred due to an injury received in the course of 
the decedent’s employment, the Chief Medical Examiner shall forward to the 
Commissioner of Labor a copy of the medical examiner’s report of the 
investigation, including the location of the fatal injury and the name and 
address of the decedent’s employer at the time of the fatal injury. The Chief 
Medical Examiner shall forward this report within 30 days of receipt of the 
information from the medical examiner. 

(f) Ifa death occurred in a facility licensed subject to Article 2 or Article 3 of 
Chapter 122C of the General Statutes, or Articles 1 or 1A of Chapter 131D of 
the General Statutes, and the deceased was a client or resident of the facility 
or a recipient of facility services at the time of death, then the Chief Medical 
Examiner shall forward a copy of the medical examiner’s report to the 
Secretary of Health and Human Services within 30 days of receipt of the report 
from the medical examiner. (1955, c. 972, s. 1; 1957, ¢)1357, 8.1; 196 Tyres 15a 
s. 1; 1973, c. 476, s. 128; 1977, 2nd Sess., c. 1145; 1983, c. 891, s. 2: 1989 nce35a5 
s. 2; c. 797; 1991 (Reg. Sess., 1992), c. 894, s. 6; 2000-129, s. 4.) 


CASE NOTES 


Medical Examiner’s Expert Testimony 
Admissible. — Because a medical examiner 
was qualified as an expert in forensic pathology 
and medical examination, the trial court did 
not err in permitting his expert opinion as to 
the cause of the victims death. State v. Smith, 


157 N.C. App. 493, 581 S.E.2d 448, 2003 N.C. 
App. LEXIS 748 (2003). 

Cited in Pickrell v. Motor Convoy, Inc., 322 
N.C. 363, 368 S.E.2d 582 (1988); Melton v. City 
of Rocky Mount, 118 N.C. App. 249, 454 S.E.2d 
704 (1995). 


OPINIONS OF ATTORNEY GENERAL 


Medical Examiners’ Reports Are Public 
Records. — See opinion of Attorney General to 
Mr. Rodney C. Hobbs, Division of Health Ser- 


vices, 44 N.C.A.G. 193 (1974), rendered under 
former statutory provisions. 


§ 130A-386. Subpoena authority. 


The Chief Medical Examiner and the county medical examiners are autho- 
rized to issue subpoenas for the attendance of persons and for the production 
of documents as may be required by their investigation. (1983, c. 891, s. 2.) 


§ 130A-387. Fees. 


For each investigation and prompt filing of the required report, the medical 
examiner shall receive a fee paid by the State. However, if the deceased is a 
resident of the county in which the death or fatal injury occurred, that county 
shall pay the fee. The fee shall be one hundred dollars ($100.00). (1983, c. 891, 


s. 2; 1991, c. 463, s. 1; 2005-368, s. 1.) 


Effect of Amendments. — Session Laws 
2005-368, s. 1, effective September 8, 2005, and 
applicable to deaths investigated on or after 


that date, substituted “one hundred dollars 
($100.00)” for “seventy-five dollars ($75.00)” in 
the last sentence. 
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§ 130A-388. Medical examiner’s permission necessary be- 
fore embalming, burial and cremation. 


(a) No person knowing or having reason to know that a death may be under 
the jurisdiction of the medical examiner pursuant to G.S. 130A-383 or 
130A-384, shall embalm, bury or cremate the body without the permission of 
the medical examiner. 

(b) A dead body shall not be cremated or buried at sea unless a medical 
examiner certifies that he has inquired into the cause and the manner of death 
and has the opinion that no further examination is necessary. This subsection 
shall not apply to deaths occurring less than 24 hours after birth or to deaths 
of patients resulting only from natural disease and occurring in a licensed 
hospital unless the death falls within the jurisdiction of the medical examiner 
under G.S. 130A-383 or 130A-384. The Commission is authorized to adopt 
rules creating additional exceptions to this subsection. For making this 
certification, the medical examiner shall be entitled to a fee in an amount 
determined reasonable and appropriate by the Secretary, not to exceed fifty 
dollars ($50.00), to be paid by the applicant. (1955, c. 972, s. 1; 1957, c. 1357, 
s, 1; 1963, c. 492, s. 4; 1967, c. 1154, s. 1; 1971, c. 444, s. 7; 1973, c. 873, s. 7; 
1983 2e1891,°ss 2.) 


§ 130A-389. Autopsies. 


(a) If, in the opinion of the medical examiner investigating the case or of the 
Chief Medical Examiner, it is advisable and in the public interest that an 
autopsy or other study be made; or, if an autopsy or other study is requested by 
the district attorney of the county or by any superior court judge, an autopsy 
or other study shall be made by the Chief Medical Examiner or by a competent 
pathologist designated by the Chief Medical Examiner. A complete autopsy 
report of findings and interpretations, prepared on forms designated for the 
purpose, shall be submitted promptly to the Chief Medical Examiner. Subject 
to the limitations of G.S. 130A-389.1 relating to photographs and video or 
audio recordings of an autopsy, a copy of the report shall be furnished to any 
person upon request. A fee for the autopsy or other study shall be paid by the 
State. However, if the deceased is a resident of the county in which the death 
or fatal injury occurred, that county shall pay the fee. The fee shall be one 
thousand dollars ($1,000). 

(b) In deaths where the Chief Medical Examiner and the medical examiner 
investigating the case do not deem it advisable and in the public interest that 
an autopsy be performed, but the next-of-kin of the deceased requests that an 
autopsy be performed, the Chief Medical Examiner or a designated pathologist 
may perform the autopsy, unless the deceased’s health care power of attorney 
granted authority for such decisions to the health care agent. If the Chief 
Medical Examiner or a designated pathologist performs the autopsy at the 
request of the next of kin, the cost shall be paid by the next of kin. 

(c) When the next-of-kin of a decedent whose death does not fall under G.S. 
130A-383 or 130A-384 requests that an autopsy be performed, the Chief 
Medical Examiner or a designated pathologist may perform that autopsy and 
the cost shall be paid by the next-of-kin. 

(d) The report of autopsies performed pursuant to subsections (b) and (c) 
shall be a part of the decedents’ medical records and therefore not public 
records open to inspection. (1955, c. 972, s. 1; 195 TiC OD Psa bOGW 20s Uroa: 
gs. 1; 1973, c. 47, s. 2; c. 476, s. 128; 1975, c. 9; 1981, c. 187, s. 7; c. S(oWag owes) Esheree 
c. 891, s. 2; 1991, c. 463, s. 2; 1998-212, s. 29A.10(a); 2005-351, s. 4; 2005-393, 
ae) 


609 


§130A-389.1 


Editor’s Note. — Session Laws 2005-393, s. 
4, provides: “This act becomes effective Decem- 
ber 1, 2005, and applies to offenses committed 
on or after that date. This act applies to all 
unauthorized disclosures of autopsy photo- 
graphs or video or audio recordings that occur 
on or after the effective date, regardless of 
whether the autopsy was performed before or 
after that date.” 

Effect of Amendments. — Session Laws 
2005-351, s. 4, effective October 1, 2005, and 
applicable to powers of attorney created before 
and after that date, substituted “autopsy, un- 
less the deceased’s health care power of attor- 
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ney granted authority for such decisions to the 
health care agent. If the Chief Medical Exam- 
iner or a designated pathologist performs the 
autopsy at the request of the next of kin, the 
cost” for “autopsy and the cost” near the end of 
subsection (b). 

Session Laws 2005-393, s. 2, effective Decem- 
ber 1, 2005, and applicable to offenses commit- 
ted on or after that date, substituted “Subject to 
the limitations ... to any person” for “Copies of 
the report shall be furnished the authorizing 
medical examiner, district attorney or superior 
court judge. A copy of the report shall be fur- 
nished to other persons” in subsection (a). 


CASE NOTES 


The doctrine of governmental immunity 
protects a medical examiner from liability 
for alleged negligence when he was officially 
requested by another medical examiner to con- 
duct an autopsy to serve the public interest. 
Cherry v. Harris, 110 N.C. App. 478, 429 S.E.2d 
771, cert. denied, 335 N.C. 171, 436 S.E.2d 371 
(1993), 


No Liability for Mere Negligence. — If a 
public officer is sued in his individual capacity, 
he is entitled to immunity for actions constitut- 
ing mere negligence, but may be subject to 
liability for actions which are corrupt, mali- 
cious or outside the scope of his official duties. 
Epps v. Duke Univ., Inc., 116 N.C. App. 305, 447 
S.E.2d 444 (1994). 


OPINIONS OF ATTORNEY GENERAL 


Chief Medical Examiner, after perform- 
ing duties required by law, may release 
the body of the deceased to the spouse or next 
of kin who claims the body for final disposition 
even though he or she may be suspected of, 
arrested for, or indicted for a criminal act in 
connection with the death of the deceased. See 
opinion of Attorney General to Page Hudson, 
M.D., Chief Medical Examiner, 50 N.C.A.G. 7 


(1980), rendered under former statutory provi- 
sions. 

Public Records. — Autopsy reports, except 
upon exhumed body or remains, are public 
records. See opinion of Attorney General to Mr. 
Rodney C. Hobbs, Division of Health Services, 
44 N.C.A.G. 193 (1974), rendered under former 
statutory provisions. 


§ 130A-389.1. Photographs and video or audio recordings 
made pursuant to autopsy. 


(a) Except as otherwise 
examine original 


provided by law, any person may inspect and 
photographs or video or audio recordings 


of an autopsy 


performed pursuant to G.S. 130A-389(a) at reasonable times and under 


reasonable supervision of the custodian of the photographs 
Except as otherwise provided by this section, no custodian 


or recordings. 
of the original 


recorded images shall furnish copies of photographs or video or audio record- 
ings of an autopsy to the public. For purposes of this section, the Chief Medical 
Examiner shall be the custodian of all autopsy photographs or video or audio 


recordings unless the photographs 


or recordings were taken by or at the 


direction of an investigating medical examiner and the investigating medical 
examiner retains the original photographs or recordings. If the investigating 
medical examiner has retained the original photographs or recordings, then 
the investigating medical examiner is the custodian of the photographs or 
video or audio recordings and must allow the public to inspect and examine 
them in accordance with this subsection. 

(b) The following public officials may obtain copies of autopsy photographs 
or video or audio recordings for official use only. These public officials shall not 
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disclose the photographs or video or audio recordings to the public except as 
provided by law: 

(1) The Chief Medical Examiner or a pathologist designated by the Chief 
Medical Examiner. 

(2) Investigating Medical Examiner. 

(3) District attorney. 

(4) Superior court judge. 

(Dy) sad enforcement officials conducting an investigation relating to the 

eath. 
A public official authorized by this subsection to obtain copies may provide a 
copy of the photograph or videotape to another person for the sole purpose of 
aiding in the identification of the deceased through publication of the photo- 
graph or videotape. 

(c) The following persons may obtain copies of autopsy photographs or video 
or audio recordings but may not disclose the photographs or video or audio 
recordings to the public unless otherwise authorized by law: 

(1) The personal representative of the estate of the deceased. 

(2) A person authorized by an order issued in a special proceeding 
pursuant to subsection (d) of this section. 

(3) A physician licensed to practice in North Carolina who uses a copy of 
the photographs or video or audio recording to confer with attorneys 
or others with a bona fide professional need to use or understand 
forensic science, provided that the physician promptly returns the 
copy to the custodian. 

(4) After redacting all information identifying the decedent, including 
name, address, and social security number, and after anonymizing 
any physical recognition, a medical examiner, coroner, physician, or 
their designee who uses such material for: 

a. Medical or scientific teaching or training purposes; 
b. Teaching or training of law enforcement personnel; 
c. Teaching or training of attorneys or others with a bona fide 
professional need to use or understand forensic science; 
d. Conferring with medical or scientific experts in the field of forensic 
science; or 
e. Publication in a scientific or medical journal or textbook. 
A medical examiner, coroner, or physician who has in good faith 
complied with this subsection shall not be subject to any penalty 
under this section. 
Any person who lawfully obtains a copy of a photograph or video or audio 
recording pursuant to this subsection shall be required to sign a statement 
acknowledging that they have received notice that any unauthorized disclo- 
sure of the photograph or video or audio recording is a Class 2 misdemeanor. 

(d) A person who is denied access to copies of photographs or video or audio 
recordings, or who is restricted in the use the person may make of the 
photographs or video or audio recordings under this section, may commence a 
special proceeding in accordance with Article 33 of Chapter 1 of the General 
Statutes. Upon a showing of good cause, the clerk may issue an order 
authorizing the person to copy or disclose a photograph or video or audio 
recording of an autopsy and may prescribe any restrictions or stipulations that 
the clerk deems appropriate. In determining good cause, the clerk shall 
consider whether the disclosure is necessary for the public evaluation of 
governmental performance; the seriousness of the intrusion into the family’s 
right to privacy and whether the disclosure 1s the least intrusive means 
available; and the availability of similar information in other public records, 
regardless of form. In all cases, the viewing, copying, listening to, or other 
handling of a photograph or video or audio recording of an autopsy shall be 
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under the direct supervision of the Chief Medical Examiner or the Chief 
Medical Examiner’s designee. A party aggrieved by an order of the clerk may 
appeal to the appropriate court in accordance with Article 27A of Chapter 1 of 
the General Statutes. 

(e) The petitioner shall provide reasonable notice of the commencement of a 
special proceeding, as authorized by subsection (d) of this section, and 
reasonable notice of the opportunity to be present and heard at any hearing on 
the matter in accordance with Rule 5 of the Rules of Civil Procedure. The 
notice shall be provided to the personal representative of the estate of the 
deceased, if any, and to the surviving spouse of the deceased. If there is no 
surviving spouse, then the notice shall be provided to the deceased’s parents, 
and if the deceased has no living parent, then to the adult child of the deceased 
or to the guardian or custodian of a minor child of the deceased. 

(f) This section does not apply to the use of autopsy photographs or video or 
audio recordings in a criminal, civil, or administrative proceeding except that 
nothing in this section prohibits a court or presiding officer, upon good cause 
shown, from restricting or otherwise controlling the disclosure to persons other 
than the parties and attorneys to the proceeding of an autopsy, crime scene, or 
similar photograph or video or audio recordings in the manner provided under 
this section. 

(g) Any person who willfully and knowingly violates this section is guilty of 
a Class 2 misdemeanor, provided that more than one disclosure of the same 
item by the same person is not a separate offense. 

(h) Any person not authorized by this section to obtain a copy of an autopsy 
photograph or video or audio recording, who knowingly and willfully removes, 
copies, or otherwise creates an image of an autopsy photograph or video or 
audio recording with intent to steal the same, is guilty of a Class 1 misde- 
meanor. (2005-393, s. 3.) 


Editor’s Note. — Session Laws 2005-393, s. graphs or video or audio recordings that occur 
4, provides: “This act becomes effective Decem- on or after the effective date, regardless of 
ber 1, 2005, and applies to offenses committed whether the autopsy was performed before or 
on or after that date. This act applies to all after that date.” 
unauthorized disclosures of autopsy photo- 


§ 1380A-390. Exhumations. 


(a) In any case of death described in G.S. 130A-383 or 130A-384 where the 
body is buried without investigation by a medical examiner as to the cause and 
manner of death or where sufficient cause develops for further investigation 
after a body is buried as determined by a county medical examiner or the Chief 
Medical Examiner, the Chief Medical Examiner shall authorize an investiga- 
tion and send a report of the investigation with recommendations to the 
appropriate district attorney. The district attorney may forward the report to 
the superior court judge and petition for disinterment. The judge may order 
that the body be exhumed and that an autopsy be performed by the Chief 
Medical Examiner. A report of the autopsy and other pathological studies shall 
be delivered to the judge. The cost of the exhumation, autopsy, transportation 
and disposition of the body shall be paid by the State. However, if the deceased 
is a resident of the county in which death or fatal injury occurred, that county 
shall pay the cost. 

(b) Any person may petition a judge of the superior court for an order of 
exhumation. Upon showing of sufficient cause, the judge may order the body 
exhumed. The cost incurred shall be assigned to the petitioner. 

(c) Without applying for a judicial exhumation order, the next-of-kin of a 
deceased person may have the remains exhumed, examined by the Chief 
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Medical Examiner and redisposed. The cost shall be paid by the next-of-kin. 
Mess. c, ovilas. 2; 1991 cl 463%s. 3:) 


CASE NOTES 


Cited in Batcheldor v. Boyd, 108 N.C. App. 
275, 423 8.H.2d 810 (1992). 


§ 1380A-391. Corneal tissue removal. 


(a) A medical examiner or a regional pathologist may provide corneal tissue 
from a decedent under the jurisdiction of the medical examiner or the regional 
pathologist to the North Carolina Eye and Human Tissue Bank or other donee 
specified in G.S. 130A-405 under the following conditions: 

(1)a. Consent from next-of-kin is obtained in accordance with G.S. 130A- 
404; or 
b., c. Repealed by Session Laws 1983 (Regular Session, 1984), c. 992, 
oral. 
d. No objections are known to the medical examiner or regional 
pathologist; and 
(2) The removal of the corneal tissue for transplant will not interfere with 
any subsequent course of investigation or autopsy or alter the 
postmortem facial appearance. 

(b) If the requirements of subsection (a) have been met, neither the medical 
examiner, the regional pathologist, nor the donee shall be liable in any civil 
action brought by the next-of-kin on the contention that authorization of 
next-of-kin was required to remove the corneal tissue. (1981, c. 782, s. 1; 1988, 
c. 891, s. 2; 1983 (Reg. Sess., 1984), c. 992, s. 1.) 


§ 1380A-392. Reports and records as evidence. 


Reports of investigations made by a county medical examiner or by the Chief 
Medical Examiner and toxicology and autopsy reports made pursuant to this 
Part may be received as evidence in any court or other proceeding. Copies of 
records, photographs, laboratory findings and records in the Office of the Chief 
Medical Examiner, any county medical examiner or designated pathologist, 
when duly certified, shall have the same evidentiary value as the original. 
gee totem 17S. Cc. 416, Ss) 420, 198 lve. 187s. 6: 1983; °c, 89, sx 2.) 


CASE NOTES 


Statements Listing Insured’s Death as 
Suicide Excluded. — In case brought by 
widow of insured to recover under life insur- 
ance policy, statements listing suicide as the 
cause of death in the medical examiner’s report 
were properly excluded at trial. Drain v. United 


§ 130A-393. Rules. 


Servs. Life Ins. Co., 85 N.C. App. 174, 354 
S.E.2d 269, cert. denied, 320 N.C. 630, 360 
SS. He2d 85 (1987). 

Cited in Pickrell v. Motor Convoy, Inc., 322 
N.C. 363, 368 S.E.2d 582 (1988). 


The Commission shall adopt rules to carry out the intent and purpose of this 
Parte¢l96i/,.c. 1154,-3..1:-1973;.¢: 476..s. 128; 1981; c. 614, s:, 15; 1983, c. 891, 


ee2.) 
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§ 130A-394. Coroner to hold inquests. 


In every case requiring the medical examiner to be notified, as provided by 
G.S. 130A-383, the coroner shall be notified by the medical examiner, and the 
coroner shall hold an inquest and preliminary hearing in those instances as 
required in G.S. 152-7. The coroner shall file a written report of his investiga- 
tion with the district attorney of the superior court and the medical examiner. 
The body shall remain in the custody and control of the medical examiner. 
However, if a county has abolished the office of coroner pursuant to the 
provisions of Chapter 152A at a time when Chapter 152A was in effect in the 
county: () The provisions of this Article relating to coroner shall not be 
applicable to the county, (ii) the provisions of G.S. 152A-9 shall remain in full 
force and effect in the county, and (iii) Chapter 152 of the General Statutes 
shall not be applicable in the county. (1955, c. 972, s. 1; 1957, c. 1357, s. 1; 1967, 
C,hlo4 s: 1 1969) 692991973 euay aman Osane: 8915s. 2; 1985) c#462RerIm 


Editor’s Note. — Chapter 152A, referred to 
in this section, was repealed by Session Laws 
196 Ge) 1154588. 


§ 130A-395. Handling and transportation of bodies. 


(a) It shall be the duty of the physician licensed to practice medicine under 
Chapter 90 attending any person who dies and is known to have smallpox, 
plague, HIV infection, hepatitis B infection, rabies, or Jakob-Creutzfeldt to 
provide written notification to all individuals handling the body of the proper 
precautions to prevent infection. This written notification shall be provided to 
funeral service personnel at the time the body is removed from any hospital, 
nursing home, or other health care facility. When the patient dies in a location 
other than a health care facility, the attending physician shall notify the 
funeral service personnel verbally of the precautions required in subsections 
(b) and (c) as soon as the physician becomes aware of the death. 

(b) The body of a person who died from smallpox or plague shall not be 
embalmed. The body shall be enclosed in a strong, tightly sealed outer case 
which will prevent leakage or escape of odors as soon as possible after death 
and before the body is removed from the hospital room, home, building, or 
other premises where the death occurred. This case shall not be reopened 
except with the consent of the local health director. 

(c) Persons handling bodies of persons who died and were known to have 
HIV infection, hepatitis B infection, Jakob-Creutzfeldt, or rabies shall be 
provided written notification to observe blood and body fluid precautions. 
(1989, c. 698, s. 4.) 


$§ 130A-396, 130A-397: Reserved for future codification purposes. 
Part 2. Autopsies. 


§ 130A-398. Limitation on right to perform autopsy. 


The right to perform an autopsy shall be limited to those cases in which: 
(1) The Chief Medical Examiner or a county medical examiner, acting 
pursuant to G.S. 130A-389, directs that an autopsy be performed; 
(2) The Commission of Anatomy, acting pursuant to GS. 130A-415, has 
paw written consent for an autopsy to be performed on an unclaimed 
oay, 
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(3) A prosecuting officer or district attorney, acting pursuant to G.S. 15-7 
in case of homicide, directs that an autopsy be performed; 

(4) The decedent directs in writing prior to death that an autopsy be 
performed upon the occurrence of the decedent’s death; 

(4a) The health care agent under a health care power of attorney with 
authority to make decisions with respect to autopsies requests that an 
autopsy be performed upon the deceased principal; 

(5) The personal representative of the estate of the decedent requests that 
an autopsy be performed upon the decedent; or 

(6) Any of the following persons, in order of priority, when persons in prior 
classes are not available at the time of death, and in the absence of 
actual notice of contrary indications by the decedent or actual oppo- 
sition by a member of the same or prior class, authorizes an autopsy 


to be performed: 
a. The spouse; 


b. Any adult child or stepchild; 


c. Any parent or stepparents; 


d. Any adult sibling; 


e. A guardian of the person of the decedent at the time of the 


decedent’s death; 


f. Any relative or person who accepts responsibility for final disposi- 
tion of the body by other customary and lawful procedures; 

g. Any person under obligation to dispose of the body. (1931, c. 152: 
1933,,.c. 209; 1967, c. 1154, s. 4; 1969, c. 444; 1973, c. 47, s. 2: 1983. 
CaS 9a Ss. 252005-30d:,55 c0:) 


Effect of Amendments. — Session Laws 
2005-351, s. 5, effective October 1, 2005, and 


applicable to powers of attorney created before 
and after that date, added subdivision (4a). 


CASE NOTES 


A cause of action exists in this State for 
wrongful autopsy. The cause of action arises 
from a quasi-property right of the surviving 
next-of-kin to bury the dead without wrongful 
interference. Grad v. Kaasa, 68 N.C. App. 128, 
314 S.E.2d 755, rev’d on other grounds, 312 
N.C. 310, 321 S.E.2d 888 (1984), decided under 
former G.S. 130-198 and G.S. 130-200. 

But a Violation Will Not Automatically 
Result in Liability. — Although the regula- 
tions and statutes limit a medical examiner’s 
authority to order autopsies, a violation will not 
inevitably result in liability. A public official 
will be held liable only if it is shown that he 
acted entirely outside the scope of his authority 
or that his act, while inside his authority, was 
malicious or corrupt. Grad v. Kaasa, 68 N.C. 
Appr 128), 314 S.E.2d 755, rev'd on other 
grounds, 312 N.C. 310, 321 S.E.2d 888 (1984), 
decided under former G.S. 130-198 and G:S. 
130-200. 


When Medical Examiner Is Immune 
from Liability. — A medical examiner acts 
outside his authority if he subjectively deter- 
mines that an autopsy is not authorized by 
statute, yet proceeds anyway, or if he fails to 
make any subjective determination at all con- 
cerning whether an autopsy would serve the 
public interest before proceeding. Conversely, 
where a medical examiner receives a death 
report under G.S. 130-198 (see now G.S. 130A- 
383) or 10 N.C. Administrative Code § 11.0203, 
and then makes a subjective determination 
that an autopsy is advisable and in the public 
interest, his actions are within the scope of his 
authority and he is immune from liability un- 
less his actions are motivated by malice or 
corruption. Grad v. Kaasa, 68 N.C. App. 128, 
314 S.E.2d 755, rev'd on other grounds, 312 
N.C. 310, 321 S.E.2d 888 (1984), decided under 
former G.S. 130-198 and G.S. 130-200. 


§ 1380A-399. Postmortem examination of inmates of cer- 
tain public institutions. 


Upon the death of any inmate of an institution maintained by the State, or 
a city, county or other political subdivision of the State, for the care of the sick, 
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mentally ill or mentally retarded, the administrator of the institution in which 
the death occurs is empowered to authorize a postmortem examination of the 
deceased person. The examination shall be of a scope and nature necessary to 
promote knowledge of the human organism and its disorders. (1943) ¢. 877s) 1e 
L985, CHOU ase 


§ 130A-400. Written consent for postmortem examinations 
required. 


An administrator of an institution shall not authorize a postmortem exam- 
ination described in G.S. 130A-399 without first securing the written consent 
of the deceased person’s spouse, one of the next-of-kin or nearest known 
relative, or other person charged by law with the duty of burial, in the order 
named and as known. A copy of the written consent shall be filed in the office 
of the administrator of the institution where the inmate died. (1943.6. 87,623. 
As Keyan, (Os 8) 1c Sy WA) 


§ 130A-401. Postmortem examinations in certain medical 
schools. 


The postmortem examinations and studies authorized by G.S. 130A-399 may 
be made in the laboratories of medical schools of colleges and universities on 
conditions established by the administrator. (1948, c. Sisise Za 9835 C289 eee 


Part 3. Uniform Anatomical Gift Act. 


§ 130A-402. Short title. 


This Part may be cited as the Uniform Anatomical Gift Act. (1969762384) ae 
LISS Me Oo les: 2s) 


Cross References. — As to duty of hospital 
to establish organ procurement protocols, see 
G.S. 130A-412.1. 


§ 130A-403. Definitions. 


The following definitions shall apply throughout this Part: 

(1) “Bank or storage facility” means a facility licensed, accredited or 
approved under the laws of any state for storage or distribution of a 
human body or its parts. 

(2) “Decedent” means a deceased individual and includes a stillborn 
infant or fetus. 

(3) “Donor” means an individual who makes a gift of all or part of the 
individual’s body. 

(4) “Hospital” means a hospital licensed, accredited or approved under the 
laws of any state and a hospital operated by the United States 
government, a state or its subdivision, although not required to be 
licensed under state laws. 


(5) “Part” means organs, tissues, eyes, bones, arteries, blood, other fluids 
and any other portions of a human body. 
(6) “Physician” or “surgeon” means a physician or surgeon licensed to 


practice medicine under the laws of any state. 

(7) “State” includes any state, district, commonwealth, territory, insular 
possession and any other area subject to the legislative authority of 
the United States of America. 
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(7a) “Tissue bank” means any facility or program operating in North 
Carolina that is certified by the American Association of Tissue Banks 
or the Eye Bank Association of America, or is registered with the Food 
and Drug Administration as a tissue bank, and is involved in 
procuring, furnishing, donating, or distributing corneas, bones, or 
other human tissue for the purpose of injecting, transfusing, or 
transplanting any of them into the human body. “Tissue bank” does 
not include a licensed blood bank. 

(8) “Qualified individual” means any of the following individuals who have 
completed a course in eye enucleation and have been certified as 
competent to enucleate eyes or perform in situ excision by an eye bank 
accredited by the Eye Bank Association of America or by an accredited 
school of medicine in this State: 

a. An embalmer licensed to practice in this State: 

b. A physician’s assistant approved by the North Carolina Medical 
Board pursuant to G.S. 90-18(13); 

c. A registered or a licensed practical nurse licensed by the Board of 
Nursing pursuant to Article 9A of Chapter 90 of the General 
Statutes; 

d. A student who is enrolled in an accredited school of medicine 
operating within this State and who has completed two or more 
years of a course of study leading to the awarding of a degree of 
doctor of medicine; 

e. A technician who has successfully completed a written examina- 
tion administered by an eye bank that is registered with the Food 
and Drug Administration and accredited by the Eye Bank Asso- 
Glation of America. (1969, c. 84, s. 1; 1971, ¢. 873;'s. 1; 1975, c. 32, 
Boe eloodeCe Ol sea toa ec. 241 09n, C94 6) oa 1901192. 
Se ZOUIeZ apes. L) 


§ 130A-404. Persons who may make an anatomical gift. 


(a) An individual of sound mind and 18 years of age or more may give all or 
any part of that individual’s body for any purpose specified in G.S. 130A-405. 
A gift made in accordance with G.S. 130A-406 shall be sufficient legal authority 
for procurement without additional authority from the donor or the donor’s 
family or estate. The gift shall take effect upon death. A gift made by the donor 
in accordance with G.S. 130A-406 may not be revoked upon the donor’s death, 
and neither the donor’s family nor the donor’s health care agent appointed 
pursuant to Article 3 of Chapter 32A of the General Statutes may refuse to 
honor the gift or thwart the procurement of the donation. 

(b) If the decedent has not made a gift in the manner prescribed in G:S. 
130A-406, then any of the following persons, in order of priority stated, when 
persons in prior classes are not available at the time of death, and in the 
absence of actual notice of contrary indications by the decedent or actual notice 
of opposition by a member of the same or a prior class, may give all or any part 
of the decedent’s body for any purpose specified in G.S. 130A-405. 

(1) The health care agent under a health care power of attorney with 
authority to make decisions with respect to anatomical gifts; 

(2) The spouse; 

(3) An adult child; 

(4) Either parent; 

(5) An adult sibling; 

(6) A guardian of the person of the decedent at the time of decedent’s 
death; 

(7) Any other person authorized or under obligation to dispose of the body. 
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(c) The persons authorized by subsection (b) may make the gift after or 
immediately before death. However, the guardian of the person of a ward may 
make the gift at any time during the guardianship and the gift shall become 
effective upon the death of the ward unless the guardianship terminated before 
death. 

(d) If the donee has actual notice of contrary indications by the decedent or 
that a gift by a member of a class is opposed by a member of the same or a prior 
class, the donee shall not accept the gift. 

(e) A gift of all or part of a body authorizes any examination necessary to 
assure medical acceptability of the gift for the purposes intended. 

(f) The rights of the donee created by the gift are paramount to the rights of 
others except as provided by G.S. 130A-409(d). (1969, c. 84) se1: 1977, tondliog: 
Sib 19835 2391s: 2: 2001-481) s0272005-35ilen Gy) 


Effect of Amendments. — Session Laws present subdivision (1) and redesignated 
2005-351, s. 6, effective October 1, 2005, and former subdivisions (1) through (6) as present 
applicable to powers of attorney created before subdivisions (2) through (7). 
and after that date, in subsection (b), added 


§ 130A-405. Persons who may become donees; purposes 
for which anatomical gifts may be made. 


The following persons may become donees of gifts of a human body or its 
parts for the purposes stated: 

(1) A hospital, surgeon or physician for medical or dental education, 
research, advancement of medical or dental science, therapy or 
transplantation; 

(2) An accredited medical or dental school, college or university for 
education, research, advancement of medical or dental science or 
therapy; 

(3) A bank or storage facility, for medical or dental education, research, 
advancement of medical or dental science, therapy or transplantation; 

(4) A specified individual for therapy or transplantation needed by that 
individual; or 

(5) The Commission of Anatomy for the distribution of a human body or 
its parts for the purpose of promoting the study of anatomy in this 
State. (1969, c. 84, s. 1; 1975, c. 694, ss. 4, 5; 1983, ec. SO le Gawe 


§ 130A-406. Manner of making anatomical gifts. 


(a) A gift of all or part of the body under G.S. 130A-404(a) may be made by 
will. The gift becomes effective upon the death of the testator without waiting 
for probate. If the will is not probated, or if it is declared invalid for 
testamentary purposes, the gift, to the extent that it has been acted upon in 
good faith, is valid and effective. 

(b) A gift of all or part of the body under G.S. 130A-404(a) may also be made 
by a document other than a will. The gift becomes effective upon the death of 
the donor. The document, which may be a card designed to be carried on the 
individual, must be signed by the donor in the presence of two witnesses who 
must sign the document in the donor’s presence. If the donor cannot sign, the 
document may be signed for the donor at the direction and in the presence of 
the donor and in the presence of two witnesses who must sign the document in 
the donor’s presence. Delivery of the document of gift during the donor’s 
lifetime is not necessary to make the gift valid. 

(c) The gift may be made to a specified donee or without specifying a donee. 
If the latter, the gift may be accepted by the attending physician as donee upon 
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or following death. If the gift is made to a specified donee who is not available 
at the time and place of death, the attending physician upon or following 
death, in the absence of any expressed indication that the donor desired 
otherwise, may accept the gift as donee. 

(d) The donor may designate by will, card or other document of gift the 
surgeon or physician to carry out the appropriate procedures, subject to the 
provisions of G.S. 130A-409(b). In the absence of a designation or if the 
designee is not available, the donee or other person authorized to accept the 
gift may employ or authorize any surgeon or physician for that purpose. 

(e) In respect to a gift of an eye, a qualified individual may enucleate eyes or 
perform in situ excision for the gift after proper certification of death by a 
physician and upon the express direction of a physician other than the one who 
certified the death of the donor. 

(f) A gift by a person designated in G.S. 130A-404(b) shall be made by a 
document signed by the donor or made by the donor’s telegraphic, recorded 
telephonic, or other recorded message. However, a guardian of the person of a 
ward who makes a gift of all or any part of the ward’s body prior to the ward’s 
death shall make the gift by a document signed by the guardian and filed with 
the clerk of court having jurisdiction over the guardian. 

(g) The making of a gift shall be deemed to include an authorization to the 
donee to review any medical records of the donor after the death of the donor. 
m0 eae te: 17197 1).c..873,.s. 271975, c. 32,.s,.3: 1977, c. 166, s. 2: 1979\\¢. 
O72 eaetiem os, Cc. O90 ls, 2: 2001-255, s. 2») 


CASE NOTES 


Cited in Dumouchelle v. Duke Univ., 69 N.C. 
App. 471, 317 S.E.2d 100 (1984). 


§ 130A-407. Delivery of document of gift. 


If the gift is made by the donor or the guardian to a specified donee, the will, 
card or other document or executed copy may be delivered to the donee at any 
time to expedite the appropriate procedures immediately after death. Delivery 
is not necessary to the validity of the gift. The will, card or other document or 
executed copy may be deposited in a hospital, bank or storage facility, or 
registry office that accepts it for safekeeping or for facilitation of procedures 
after death. On request of any interested party upon or after the donor’s or 
ward’s death, the person in possession shall produce the document for 
examination, (1969, c. 84,'s, 1; 1977, c. 166, 5.3; 1983, c. 891, s. 2.) 


§ 130A-408. Amendment or revocation of the gift. 


(a) If the will, card or other document or executed copy has been delivered 
to a specified donee, the donor may amend or revoke the gift by: 
(1) The execution and delivery to the donee of a signed statement; 
(2) An oral statement made in the presence of two persons and commu- 
nicated to the donee; 
(3) A statement during a terminal illness or injury addressed to an 
attending physician and communicated to the donee; or 
(4) A signed card or document found on the individual or in the individ- 
ual’s effects, and made known to the donee. 
(b) A guardian may amend or revoke the gift by the execution and delivery 
to the donee of a signed statement. 
(c) Any document of gift which has not been delivered to the donee may be 
revoked by the donor or guardian in the manner set out in subsection (a) or by 
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destruction, cancellation or mutilation of the document and all executed 
copies. 

(d) Any gift made by a will may also be amended or revoked in the manner 
provided for amendment or revocation of wills or as provided in subsection (a). 
(19G9%c. 384) 3119776? 166, ss. 4) 511983) eF8O1le lo) 


§ 130A-409. Rights and duties at death. 


(a) The donee may accept or reject the gift. If the donee accepts a gift of the 
entire body, the donee shall, subject to the terms of the gift, authorize 
embalming and the use of the body in funeral services, upon request of the 
Surviving spouse or other person listed in the order stated in G.S. 130A-404(b). 
If the gift is of a part of the body, the donee, upon the death of the donor or ward 
and prior to embalming, shall, within 24 hours, cause the part to be removed 
without unnecessary mutilation. After removal of the part, custody of the 
remainder of the body vests in the surviving spouse, next-of-kin or other 
persons under obligation to dispose of the body. 

(b) The time of death shall be determined by a physician who attends the 
donor or ward at death, or, if none, the physician who certifies the death. The 
physician shall not participate in the procedures for removing or transplanting 
a part. 

(c) A person who acts with due care in accord with the terms of this Part or 
the anatomical gift laws of another state is not liable for damages in any civil 
action or subject to prosecution in any criminal proceeding for the act. A person 
may rely upon a document registered with the Advance Health Care Directive 
Registry maintained by the Secretary of State pursuant to Article 21 of 
Chapter 130A of the General Statutes to the same extent as the person can rely 
upon the original of that document. 

(d) The provisions of this Part are subject to the laws of this State 
prescribing powers and duties with respect to autopsies. (1969, c. 84, s. 1; 1977, 
c. 166, s. 6; 1983, c. 891, s. 2; 2001-455, s. 6; 2001-513, s. 30(b).) 


Editor’s Note. — Session Laws 2001-513, s. to provide that the amendment to this section 
30(b), amended s. 8 of Session Laws 2001-455 by s. 6 thereof would be effective May 1, 2002. 


§ 130A-410. Use of tissue declared a service; standard of 
care; burden of proof. 


The procurement, processing, distribution or use of whole blood, plasma, 
blood products, blood derivatives and other human tissues such as corneas, 
bones or organs for the purpose of injecting, transfusing or transplanting any 
of them into the human body is declared to be, for all purposes, the rendition 
of a service by every participating person or institution. Whether or not any 
remuneration is paid, the service is declared not to be a sale of whole blood, 
plasma, blood products, blood derivatives or other human tissues, for any 
purpose. No person or institution shall be liable in warranty, express or 
implied, for the procurement, processing, distribution or use of these items but 
nothing in this section shall alter or restrict the liability of a person or 
institution in negligence or tort in consequence of these services. (1971, c. 836; 
19837 Cesoi=c. 2.) 


Legal Periodicals. — For note, “The Legal see 290 N.C. Cent. L.J. 20 (1992). 
Liability of Blood Donor Services and Transfu- For Survey of Developments in North Caro- 
sion Providers in the Wake of the AIDS Crisis,” lina Law (1992), see 71 N.C.L. Rev. 1893 (1993). 
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CASE NOTES 


Personal Jurisdiction over Organ Pro- 
curement Organization. — Under the Uni- 
form Anatomical Gift Act the procurement of 
organs is expressly considered a service, and 
where out-of-state organ procurement organi- 
zation was responsible for the transportation of 
a kidney to the destination of a recipient mem- 
ber of organ procurement network, packaged 
and shipped the kidney to North Carolina so 


that its service was not complete until the 
kidney was delivered to this State, and directly 
billed a North Carolina entity for its services, 
the exercise of jurisdiction over the organ pro- 
curement organization pursuant to GS. 
1-75.4(5)(a) was proper. Slaughter v. Life Con- 
nection, 907 F. Supp. 929 (M.D.N.C. 1995). 

Cited in Doe v. American Nat’l Red Cross, 
798 F. Supp. 301 (E.D.N.C. 1992). 


§ 130A-411. Giving of blood by persons 17 years of age or 
more. 


A person who is 17 years of age or more may give or donate blood to an 
individual, hospital, blood bank or blood collection center without the consent 
of the parent or parents or guardian of the donor. It shall be unlawful for a 
person under the age of 18 years to sell blood. (1971, c. 10; c. 1093, s. 16; 1977, 
Ce Go wlooa7C..5O01. S. 2.) 


§ 130A-412. Uniformity of interpretation. 


This Part shall be so construed to effectuate its general purpose to make 
uniform the law of those states which enact it. (1969, c. 84, s. 1; 1983, c. 891, 
s. 2.) 


§ 130A-412.1. Duty of hospitals to establish organ procure- 
ment protocols. 


(a) In order to facilitate the goals of this Part, each hospital shall establish 
written protocols that: 

(1) Require that only the organ procurement organization designated by 
the Secretary of Health and Human Services be notified of all deaths 
or impending brain deaths meeting criteria for notification as estab- 
lished by the designated organ procurement organization; and 

(2) Ensure that notification required under subdivision (1) of this subsec- 
tion be made as soon as it is determined that brain death is imminent 
or cardiac death has occurred. 

(b) Hospitals shall provide their federally designated organ procurement 
organizations and tissue banks reasonable access to patients’ medical records 
for the purpose of determining organ or tissue donation potential. 

(c) The family of any person whose organ or tissue is donated for transplan- 
tation shall not be financially liable for any costs related to the evaluation of 
the suitability of the donor’s organ or tissue for transplantation, or for any 
costs of retrieval of the organ or tissue. 

(d) Each hospital shall provide its federally designated organ procurement 
organization with reasonable access during regular business hours to the 
medical records of deceased patients for the following purposes: 

(1) Determining the hospital’s organ and tissue donation potential; 

(2) Assessing the educational needs of the hospital in regard to the organ 
and tissue donation process; and 

(3) Providing documentation to the hospital to evaluate the effectiveness 
of the hospital’s efforts. 
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(e) Each hospital shall have a signed agreement with its federally desig- 
nated organ procurement organization that addresses the requirements of this 
section and the requirements of G.S. 130A-412.2. 

(f) The requirements of this section, or of any hospital procurement proto- 
cols established pursuant to this section, shall not exceed those provided for by 
the hospital organ protocol provisions of Title XI of the Social Security Act, 
except for the purposes of this section the term “organ and tissue donors” shall 
include cornea and tissue donors for transplantation. 

(g) Hospitals and hospital personnel shall not be subject to civil or criminal 
liability nor to discipline for unprofessional conduct for actions taken in good 
faith to comply with this section. This subsection shall not provide immunity 
from civil liability arising from gross negligence. (1987, c. 719, s. 1; 1989, c. 537, 
s. 4; 1997-192, s. 2; 1997-456, s. 48.) 


§ 130A-412.2. Duty of designated organ procurement or- 
ganizations and tissue banks. 


(a) After notification regarding an impending brain death, brain death, or 
cardiac death has been made to the federally designated organ procurement 
organization, the federally designated organ procurement organization shall 
evaluate donation potential. 

(b) The federally designated organ procurement organization or tissue bank 
shall assure that families of potential organ and tissue donors are made aware 
of the option of organ and tissue donation and their option to decline. 

(c) The federally designated organ procurement organization or tissue bank 
shall, working collaboratively with the hospital, request consent for organ or 
tissue donation in the order of priority established under G.S. 130A-404(b) and 
shall have designated, trained staff available to perform the consent process 24 
hours a day, 365 days a year. 

(d) The federally designated organ procurement organization or tissue bank 
shall encourage discretion and sensitivity with respect to the circumstances, 
views, and beliefs of the families of potential organ and tissue donors. 

(e) All hospital and patient information, interviews, reports, statements, 
memoranda, and other data obtained or created by a tissue bank or federally 
designated organ procurement organization from the medical records review 
described in G.S. 130A-412.1 shall be privileged and confidential and may be 
used by the tissue bank or federally designated organ procurement organiza- 
tion only for the purposes set forth in G.S. 130A-412.1 and shall not be subject 
to discovery or introduction as evidence in any civil action, suit, or proceeding. 
However, hospital and patient information, interviews, reports, statements, 
memoranda, and other data otherwise available are not immune from discov- 
ery or use in a civil action, suit, or proceeding merely because they were 
obtained or created by a tissue bank or federally designated organ procure- 
rea organization from the medical records review described in G.S. 130A- 

Zele 

(f) If the hospital is made a party of any action, suit, or proceeding arising 
out of the failure of a federally designated organ procurement organization or 
tissue bank to comply with the requirements of this section, the hospital shall 
be held harmless from any and all liability and costs, including the amounts of 
judgments, settlements, fines, or penalties, and expenses and reasonable 
attorneys’ fees incurred in connection with the action, suit, or proceeding. 
(TOOT -192 45. 3.) 
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Part 4. Human Tissue Donation Program. 


§ 130A-413. Coordinated human tissue donation program; 
legislative findings and purpose; program es- 
tablished. 


(a) The General Assembly finds that there is an increasing need for human 
tissues for transplantation purposes; that there is a continuing need for human 
tissues for the purposes of medical education and research; and that these 
needs are not being sufficiently filled at the present because of a shortage of 
human tissue donors. The General Assembly establishes a coordinated human 
tissue donation program to facilitate the acquisition and distribution of human 
tissues to promote the public health. For the purposes of this Part, the term 
“human tissue” includes cadavers. 

(b) The Department shall establish and administer a coordinated program 
among departments and agencies of the State and all groups, both public and 
private, involved in the acquisition and distribution of human tissue to: 

(1) Increase awareness of the need for human tissue donations and of the 
methods by which these donations are made; 

(2) Increase awareness of the existing programs of human tissue trans- 
plantation and of medical research and education which employs 
human tissue and share information with the public; 

(3) Study the problems surrounding the acquisition and distribution of 
human tissue and make suggestions for their solution; 

(4) Disseminate information to health and other professionals concerning 
the techniques of human tissue retrieval and transplantation, the 
legalities involved in making anatomical gifts; and 

(5) Arrange for the quick and precise transportation of donated human 
tissue in emergency transplant situations. 

(c) All departments and agencies of the State and county and municipal 
law-enforcement agencies shall cooperate with the coordinated human tissue 
donation program instituted by the Department. (1983, c. 891, s. 2.) 


Legal Periodicals. — For note, “Organ Al- Broader Organ Sharing?” see 1999 Duke L.J. 
location and the States: Can the States Restrict 261. 


§ 130A-414: Repealed by Session Laws 1987, c. 719, s. 2. 
Part 5. Disposition of Unclaimed Bodies. 


§ 180A-415. Unclaimed bodies; bodies claimed by the 
Lifeguardianship Council of the Association 
for Retarded Citizens of North Carolina; dis- 
position. 


(a) Any person, including officers, employees and agents of the State or of 
any unit of local government in the State, undertakers doing business within 
the State, hospitals, nursing homes or other institutions, having physical 
possession of a dead body shall make reasonable efforts to contact relatives of 
the deceased or other persons who may wish to claim the body for final 
disposition. If the body remains unclaimed for final disposition for 10 days, the 
person having possession shall notify the Commission of Anatomy. Upon 
request of the Commission of Anatomy, the person having possession shall 
deliver the dead body to the Commission of Anatomy at a time and place 
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specified by the Commission of Anatomy or shall permit the Commission of 
Anatomy to take and remove the body. 

(b) All dead bodies not claimed for final disposition within 10 days of the 
decedent’s death may be received and delivered by the Commission of Anatomy 
pursuant to the authority contained in G.S. 130A-33.30 and this Part and in 
accordance with the rules of the Commission of Anatomy. Upon receipt of a 
body by the Commission of Anatomy all interests in and rights to the 
unclaimed dead body shall vest in the Commission of Anatomy. The recipient 
to which the Commission of Anatomy delivers the body shall pay all expenses 
for the embalming and delivery of the body, and for the reasonable expenses 
arising from efforts to notify relatives or others. 

(b1) The 10-day period referenced in subsections (a) and (b) of this section 
may be shortened by the county director of social services upon determination 
that a dead body will not be claimed for final disposition within the 10-day 
period. 

(c) Should the Commission of Anatomy decline to receive a dead body, the 
person with possession shall inform the director of social services of the county 
in which the body is located. The director of social services of that county shall 
arrange for prompt final disposition of the body, either by cremation or burial. 
Reasonable costs of disposition and of efforts made to notify relatives and 
others shall be considered funeral expenses and shall be paid in accordance 
with G.S. 28A-19-6 and G.S. 28A-19-8. If those expenses cannot be satisfied 
from the decedent’s estate, they shall be borne by the decedent’s county of 
residence. If the deceased is not a resident of this State, or if the county of 
residence is unknown, those expenses shall be borne by the county in which the 
death occurred. 

(d) No autopsy shall be performed on an unclaimed body without the 
written consent of the Commission of Anatomy except that written consent is 
not required for an autopsy performed pursuant to Part 2 of this Article. 

(e) Due caution shall be taken to shield the unclaimed body from public 
view. 

(f) Notwithstanding anything contained in this section, an unclaimed body 
shall not mean a dead body for which the deceased has made a gift pursuant 
to Part 3 of this Article. 

(g) Nothing in this Part shall require the officers, employees or agents of a 
county to notify the Commission of Anatomy regarding the bodies of minors 
who were in the custody of the county at the time of death and whose final 
disposition will be arranged by the county. In the absence of notification, the 
Cap etree of the final disposition shall be a charge upon the county having 
custody. 

(h) The provisions of this Part shall not apply to bodies within the jurisdic- 
tion of the medical examiner under G.S. 130A-383 or 130A-384. 

(i) In addition to the other duties of the Commission of Anatomy, when the 
Commission of Anatomy is notified by the Lifeguardianship Council of the 
Association of Retarded Citizens of North Carolina, Inc., that the Council 
intends to claim a body, the Commission shall release the body to the Council. 
The Lifeguardianship Council shall notify the Commission of Anatomy within 
24 hours after death of its intent to claim a body for burial or other humane 
and caring disposition: (1975, c, 6940s 3; 1977. ce) 458; 19837, Sol sazae 
Cea (OOOO Cm Ca (lsc 105) 


§ 1380A-416. Commission of Anatomy rules. 


The Commission of Anatomy is authorized to adopt rules necessary to 
implement the provisions of this Part. (1983, c. 891, s. 2.) 
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Part 6. Final Disposition or Transportation of Deceased 
Migrant Agricultural Workers and Their Dependents. 


§ 130A-417. Definitions. 


The following definitions shall apply throughout this Part: 

(1) “Dependent” means child, grandchild, spouse or parent of a migrant 
agricultural worker who moves with the migrant agricultural worker 
in response to the demand for seasonal agricultural labor. 

(2) “Migrant agricultural worker” means a worker who moves in response 
to the demand for seasonal agricultural labor. ( LOSS eso les) 


§ 130A-418. Deceased migrant agricultural workers and 
their dependents. 


(a) Notwithstanding any other provisions of law, a person having knowledge 
of the death of a migrant agricultural worker or a worker’s dependent shall 
without delay report the death to the department of social services in the 
county in which the body is located together with any information regarding 
the deceased including identity, place of employment, permanent residence, 
and the name, address and telephone number of any relative and any 
interested person. The county department of social services Shall, within a 
reasonable time of receiving this report, transmit to the Department notice of 
the death and information received upon notification. The Department shall 
make reasonable effort to inform the next-of-kin and any interested person of 
the death. 

(b) If the identity of the person cannot be determined within a reasonable 
period of time, or if the body is unclaimed 10 days after death, the body shall 
be offered to the Commission of Anatomy and, upon its request, shall be 
delivered to the Commission of Anatomy. If the Commission of Anatomy does 
not request an unclaimed body offered it or the estate, and if the relatives or 
other interested persons claiming the body are unable to provide for the final 
disposition of the migrant agricultural worker or dependent, the Department 
is authorized and directed to arrange for the final disposition of the decedent. 

(c) If the estate, relatives or interested persons are able to provide for final 
disposition but are unable to effect the transportation of the decedent to the 
decedent’s legal residence or the legal residence of the relatives or interested 
persons, the Department is authorized and directed to allocate a sum of not 
more than two hundred dollars ($200.00) to defray the transportation ex- 
penses. 

(d) The Secretary is authorized to adopt rules necessary to implement this 
section. (1975, c. 891; 1977, c. 648; 1983, c. 891, s. 2.) 


§ 130A-419: Reserved for future codification purposes. 
Part 7. Disposition of Body or Body Parts. 


§ 130A-420. Authority to dispose of body or body parts. 


(a) An individual at least 18 years of age may authorize the disposition of 
the individual’s own dead body in a written will, pursuant to a health care 
power of attorney to the extent provided in Article 3 of Chapter 32A of the 
General Statutes, pursuant to a preneed funeral contract executed pursuant to 
Article 13D of Chapter 90 of the General Statutes, pursuant to a cremation 
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authorization form executed pursuant to Article 13C of Chapter 90 of the 
General Statutes, or in a written statement signed by the individual and 
witnessed by two persons who are at least 18 years old. 

(b) If a decedent has left no written authorization for the disposal of the 
decedent’s body as permitted under subsection (a) of this section, the following 
competent persons in the order listed may authorize the type, method, place, 
and disposition of the decedent’s body: 

(1) The surviving spouse. 

(2) A majority of the surviving children. 

(3) The surviving parents. 

(4) A majority of the surviving siblings. 

(5) A majority of the persons in the classes of the next degrees of kinship, 
in descending order, who, under State law, would inherit the dece- 
dent’s estate if the decedent died intestate. 

(6) A person who has exhibited special care and concern for the decedent 
and is willing and able to make decisions about the disposition. 

This subsection does not grant to any person the right to cancel a preneed 
funeral contract executed pursuant to Article 13D of Chapter 90 of the General 
Statutes or to prohibit the substitution of a preneed licensee as authorized 
under G.S. 90-210.63. 

(c) An individual at least 18 years of age may, in a writing signed by the 
individual, authorize the disposition of one or more of the individual’s body 
parts that has been or will be removed. If the individual does not authorize the 
disposition, a person listed in subsection (b) of this section may authorize the 
disposition as if the individual was deceased. 

(d) This section does not apply to the disposition of dead human bodies as 
anatomical gifts under Part 3 of Article 16 of Chapter 130A of the General 
Statutes or the right to perform autopsies under Part 2 of Article 16 of Chapter 
130A of the General Statutes. (1997-399, s. 34.) 


Editor’s Note. — The section above has tion of the Revisor of Statutes, the number in 
been designated as G.S. 130A-420 at the direc- the enacting act having been G.S. 130A-422. 


§ 130A-421: Reserved for future codification purposes. 


ARTICLE 17. 
Childhood Vaccine-Related Injury Compensation Program. 


§ 130A-422. Definitions. 


The following definitions apply throughout this Article, unless the context 
clearly implies otherwise: 

(1) “Claimant” means any person who files a claim for compensation for a 
vaccine-related injury pursuant to G.S. 130A-425(b). In the case of a 
minor or incompetent, a claim may be filed by a guardian ad litem, 
parent, guardian, or other legal representative; and, in the case of a 
decedent, the claim may be filed by an administrator, executor, or 
other legal representative. 

In the event that more than one person claims to have suffered 
compensable injuries as the result of the administration of a covered 
vaccine to a single individual, all these persons shall be treated for 
purposes of this Article as if they were a single claimant. A single joint 
claim shall be filed on behalf of all these persons, and the limitations 
on awards set forth in G.S. 130A-427(b) apply to that joint claim or 
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subsequent joint action as if it were a claim filed on behalf of a single 
individual. 

(2) “Commission” means the North Carolina Industrial Commission. 

(3) “Covered vaccine” means a vaccine administered pursuant to the 
requirements of G.S. 130A-152. 

(4) “Respondent” means the person or entity the claimant identifies in the 
claim as the agent of causality of the vaccine-related injury. 

(5) “Vaccine-related injury”, with respect to persons engaged in the 
manufacture, distribution, or sale, or administration of a covered 
vaccine, means any injury, disability, illness, death, or condition 
caused by the vaccine. “Vaccine-related injury” shall not mean any 
injury, disability, illness, death, or condition caused by the method of 
injection of the vaccine into the body. (1985 (Reg. Sess., 1986), c. 1008, 
Set S (6 C2, lions SiS.) 


CASE NOTES 


Cited in Goetz v. Wyeth-Lederle Vaccines, 
168 N.C. App. 712, 608 S.E.2d 810, 2005 N.C. 
App. LEXIS 448 (2005). 


§ 130A-423. North Carolina Childhood Vaccine-Related 
Injury Compensation Program; exclusive rem- 
edy; relationship to federal law; subrogation. 


(a) There is established the North Carolina Childhood Vaccine-Related 
Injury Compensation Program. 

(b) The rights and remedies granted the claimant, the claimant’s parent, 
guardian ad litem, guardian, or personal representative shall exclude all other 
rights and remedies of the claimant, his parent, guardian ad litem, guardian, 
or personal representative against any respondent at common law or otherwise 
on account of injury, illness, disability, death, or condition. If an action is filed, 
it shall be dismissed, with prejudice, on the motion of any party under law. 

(b1) A claimant may file a petition pursuant to this Article only after the 
claimant has filed an election pursuant to Section 2121 of the Public Health 
Service Act, PL. 99-660, permitting the claimant to file a civil action for 
damages for a vaccine-related injury or death or if the claimant is otherwise 
permitted by federal law to file an action against a vaccine manufacturer. 

(c) Nothing in this Article prohibits any individual from bringing a civil 
action against a vaccine manufacturer for damages for a vaccine-related injury 
or death if the action is not barred by federal law under subtitle 2 of Title XXI 
of the Public Health Service Act. 

(d) If any action is brought against a vaccine manufacturer as permitted by 
subtitle 2 of Title XXI of the Public Health Service Act and subsection (c) of this 
section, the plaintiff in the action may recover damages only to the extent 
permitted by subdivisions (1) through (3) of subsection (a) of G.S. 130A-427. 
The aggregate amount awarded in any action may not exceed the limitation 
established by subsection (b) of G.S. 130A-427. Regardless of whether an 
action is brought against a vaccine manufacturer, a claimant who has filed an 
election pursuant to Section 2121 of the Public Health Service Act, as enacted 
into federal law by Public Law 99-660, permitting a claimant to file a civil 
action for damages for a vaccine-related injury or death, or who is otherwise 
permitted by federal law to file an action against a vaccine manufacturer, may 
file a petition pursuant to G.S. 130A-425 to obtain services from the Depart- 
ment pursuant to subdivision (5) of subsection (a) of G.S. 130A-427 and, if no 
action has been brought against a vaccine manufacturer, to obtain other relief 
available pursuant to G.S. 130A-427. 
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(e) In order to prevent recovery of duplicate damages, or the imposition of 
duplicate liability, in the event that an individual seeks an award pursuant to 
G.S. 130A-427 and also files suit against the manufacturer as permitted by 
subtitle 2 of Title XXI of the Public Health Service Act and subsection (c) of this 
section, the following provisions shall apply: 

(1) If, at the time an award is made pursuant to G.S. 130A-427, an 
individual has already recovered damages from a manufacturer 
pursuant to a judgment or settlement, the award shall consist only of 
a commitment to provide services pursuant to subdivision (5) of 
subsection (a) of G.S. 130A-427. 

(2) If, at any time after an award is made to a claimant pursuant to G.S. 
130A-427, an individual recovers damages for the same vaccine- 
related injury from a manufacturer pursuant to a judgment or 
settlement, the individual who recovers the damages shall reimburse 
the State for all amounts previously recovered from the State in the 
prior proceeding. Before a defendant in any action for a vaccine- 
related injury pays any amount to a plaintiff to discharge a judgment 
or settlement, he shall request from the Secretary a statement 
itemizing any reimbursement owed by the plaintiff pursuant to this 
subdivision, and, if any reimbursement is owed by the plaintiff to the 
Department, the defendant shall pay the reimbursable amounts, as 
determined by the Secretary, directly to the Department. This pay- 
ment shall discharge the plaintiff’s obligations to the State under this 
subdivision and any obligation the defendant may have to the plaintiff 
with respect to these amounts. 

(3)r it: 

a. An award has been made to a claimant for an element of damages 
pursuant to G.S. 1380A-427; and 
b. An individual has recovered for the same element of damages 
pursuant to a judgment in, or settlement of, an action for the 
same vaccine-related injury brought against a manufacturer, and 
that amount has not been remitted to the State pursuant to 
subdivision (2) of this subsection; and 
c. The State seeks to recover the amounts it paid in an action it brings 
against the manufacturer pursuant to G.S. 1380A-430; 
any judgment obtained by the State under G.S. 130A-430 shall be reduced by 
the amount necessary to prevent the double recovery of any element of 
damages from the manufacturer. Nothing in this subdivision limits the State’s 
right to obtain reimbursement from a claimant under subdivision (2) of this 
subsection with respect to any double payment that might be received by the 
claimant. 

(f) Subrogation claims pursued under the National Childhood Vaccine 
Injury Act of 1986 shall be filed with the appropriate court, not with the 
Industrial Commission. (1985 (Reg. Sess., 1986), c. 1008, s. 1; 1987, c. 215, ss. 
1-9? 1989) ce 727, 882 148) 14991991 e410 sr 1 1997-44 6s ae ooe 


Editor’s Note. — Session Laws 1987, c. 215, 


s. 9, made the amendment by s. 2 of the act, 
which added subsection (f), effective upon rati- 
fication (May 19, 1987). Section 9 further pro- 
vided that the amendment by s. 1 of the act, 
which amended the catchline and added sub- 
sections (c), (d) and (e), would become effective 
only on and after the effective date of subtitle 2 
of Title XXI of the Public Health Service Act, as 
enacted into federal law pursuant to Title II of 


Public Law 99-660, and only if this federal law 
on its effective date contained language forbid- 
ding a state from establishing or enforcing a 
law prohibiting an individual from bringing a 
civil action against a vaccine manufacturer for 
damages for a vaccine-related injury or death if 
this action is not barred by federal law. 

Section 300aa-22(e) of Title 42 of the United 
States Code, effective October 1, 1988, appears 
to contain such language. 
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CASE NOTES 


Cited in Goetz v. Wyeth-Lederle Vaccines, 
168 N.C. App. 712, 608 S.E.2d 810, 2005 N.C. 
App. LEXIS 448 (2005). 


§ 130A-424. Industrial Commission authorized to hear 
and determine claims; damages. 


The North Carolina Industrial Commission is authorized to hear and pass 
upon all claims filed pursuant to this Article. The members of the Commission, 
or a deputy thereof, have power to issue subpoenas, administer oaths, conduct 
hearings, take evidence, enter orders, opinions, settlements, and awards, and 
punish for contempt. The Commission may appoint deputies and clerical 
assistants to carry out the purpose and intent of this Article, and this deputy 
or deputies are vested with the same power and authority to hear and 
determine claims filed pursuant to this Article as is by this Article vested in the 
members of the Commission. (1985 (Reg. Sess., 1986), c. hOOS acs ls) 


CASE NOTES 


Cited in Goetz v. Wyeth-Lederle Vaccines, 
168 N.C. App. 712, 608 S.E.2d 810, 2005 N.C. 
App. LEXIS 448 (2005). 


§ 1380A-425. Filing of claims. 


(a) Notwithstanding any other provision of State law, no action for compen- 
sation for a vaccine-related injury may be filed against any person unless that 
person was named as a respondent in a claim filed pursuant to this section and 
unless the claim was filed within the applicable time period set forth in GS. 
130A-429. 

(b) In all claims filed pursuant to this Article, the claimant or the person in 
whose behalf the claim is made shall file with the Commission a verified 
petition in duplicate, setting forth the following information: 

(1) The name and address of the claimant: 

(2) The name and address of each respondent; 

(3) The amount of compensation in money and services sought to be 
recovered; 

(4) The time and place where the injury occurred: 

(5) A brief statement of the facts and circumstances surrounding the 
injury and giving rise to the claim; and 

(6) Supporting documentation and a statement of the claim that the 
claimant or the person in whose behalf the claim is made suffered a 
vaccine-related injury and has not previously collected an award or 
settlement of a civil action for damages for this injury. This supporting 
documentation shall include all available medical records pertaining 
to the alleged injury, including autopsy reports, if any, and if the 
injured person was under two years of age at the time of injury, all 
prenatal, obstetrical, and pediatric records of care preceding the 
injury, and an identification of any unavailable records known to the 
claimant or the person in whose behalf the claim is made. 

(7) Documentation to show that the claimant has filed an election pursu- 
ant to Section 2121 of the Public Health Service Act, P.L. 99-660, 
permitting such claimant to file a civil action for damages for a 
vaccine-related injury or death or documentation to show that such 
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claimant is otherwise permitted by federal law to file an action 
against a vaccine manufacturer. 

(c) Upon receipt of this verified petition in duplicate, the Commission shall 
enter the case upon its hearing docket and shall determine the matter in the 
county where the injury occurred unless the parties agree or the Commission 
directs that the case may be heard in some other county. All parties shall be 
given reasonable notice of the date when and the place where the claim will be 
heard. Immediately upon receipt of the claim, the Commission shall serve a 
copy of the verified petition on each respondent by registered or certified mail. 
The Commission shall also send a copy of the verified petition to the Secretary, 
who shall be a party to all proceedings involving the claim, and to the Attorney 
General who shall represent the State’s interest in all the proceedings 
involving the claim. 

(d) The Commission shall adopt rules necessary to govern the proceedings 
required by this Article. The Rules of Civil Procedure as contained in G.S. 1A-1 
et seq. and the General Rules of Practice for the Superior and District Courts 
as authorized by G.S. 7A-34 apply to claims filed with the Industrial Commis- 
sion under this Article. The Commission shall keep a record of all proceedings 
conducted under this Article, and has the right to subpoena any persons and 
records it considers necessary in making its determinations. The Commission 
may require all persons called as witnesses to testify under oath or affirmation, 
and any member of the Commission may administer oaths. If any persons 
refuse to comply with any subpoena issued pursuant to this Article or to testify 
with respect to any matter relevant to proceedings conducted under this 
Article, the Superior Court of Wake County, on application of the Commission, 
may issue an order requiring the person to comply with the subpoena and to 
testify. Any failure to obey any such order may be punished by the court as for 
contempt. (1985 (Reg. Sess., 1986), c. 1008, s. 1; 1987, c. 215, s. 3; 19389) e272 7, 
Seo 199 lc, SLO gems) 


§ 180A-426. Determination of claims. 


(a) The Commission shall determine, on the basis of the evidence presented 
to it, the following issues: 

(1) eee any injuries alleged in the claim are vaccine-related injuries; 
an 

(2) How much compensation, if any, is awardable pursuant to G.S. 
130A-427. 

(b) If the Commission determines pursuant to subsection (a) of this section 
that the injuries alleged in the claim are not vaccine-related injuries, it shall 
render a decision denying any compensation. If the Commission decides that 
any of the injuries are vaccine-related injuries it shall make an award 
pursuant to guidelines it establishes specifically adopted to relate to vaccine- 
related injuries. (1985 (Reg. Sess., 1986), c. 1008, s. 1.) 


§ 130A-427. Commission awards for vaccine-related inju- 
ries; duties of Secretary. 


(a) Upon determining that a claimant has sustained a vaccine-related 
injury, the Commission shall make an award providing compensation or 
services for any or all of the following: 

(1) Actual and projected reasonable expenses of medical care, develop- 
mental evaluation, special education, vocational training, physical, 
emotional or behavioral therapy, and residential and custodial care 
and service expenses, that cannot be provided by the Department 
pursuant to subdivision (5) of this subsection; 
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(2) Loss of earnings and projected earnings, determined in accordance 
with generally accepted actuarial principles; 

(3) Noneconomic, general damages arising from pain, suffering, and 
emotional distress; 

(4) Reasonable attorneys fees; 

(5) Needs that the Secretary determines on a case-by-case basis shall be 
met by medical, health, developmental evaluation, special education, 
vocational training, physical, emotional, or behavioral therapy, resi- 
dential and custodial care, and other essential and necessary services, 
to be provided the injured party by the programs and services 
administered by the Department. The Secretary shall develop an 
itemized list of the service needs of the injured party upon review and 
evaluation of the injured party’s medical record and shall present it to 
the Commission prior to the Commission’s determination. In the 
event that the Commission’s award includes the provision of any of 
these services, the Secretary shall develop a comprehensive, coordi- 
nated plan for the delivery of these services to the injured party. 
Notwithstanding any other provision of State law, the Secretary shall 
waive all eligibility criteria in determining eligibility for services 
provided by the Department under the plan of care developed pursu- 
ant to this subdivision. If the award includes any such services, these 
services shall be provided by the Department free of any cost to the 
injured party. 

(b) The money compensation component of the award may not be made 
pursuant to this section in excess of an aggregate amount of the present day 
value amount of three hundred thousand dollars ($300,000) with respect 'to all 
injuries claimed to have resulted from the administration of a covered vaccine 
to a single individual. The value of all services to be provided by the 
Department, as part of this award is in addition to the total amount of money 
compensation, and is not included in the limitation prescribed by this subsec- 
tion on the amount of money compensation that may be awarded. No damages 
may be awarded pursuant to subdivision (a)(3) on behalf of any person to whom 
the covered vaccine was not administered. (1985 (Reg. Sess., 1986), c. 1008, s. 
1; 1989,.c. 727, s.151; 1997-443, s. 11A.86.) 


CASE NOTES 


Cited in Goetz v. Wyeth-Lederle Vaccines, 
168 N.C. App. 712, 608 S.E.2d 810, 2005 N.C. 
App. LEXIS 448 (2005). 


§ 130A-428. Notice of determination of claim; appeal to 
full commission. 


(a) Decisions of the Commission pursuant to G.S. 130A-427 shall be final 
and binding on the claimant and each respondent. 

(b) Notwithstanding subsection (a), upon determination of the claim, the 
Commission shall notify all parties concerned in writing of its decision and any 
party shall have 15 days after receipt of such notice within which to file notice 
of appeal with the Commission. This appeal, when so taken, shall be heard by 
the Commission, sitting as a full commission, on the basis of the record in the 
matter and upon oral argument of the parties, and the full commission may 
amend, set aside, or strike out the decision of the hearing commissioner and 
may issue its own findings of fact and conclusions of law. Upon determination 
of the claim by the Commission, sitting as a full commission, the Commission 
shall notify all parties concerned in writing of its decision. 
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(c) The decision of the Commission, if not reviewed in due time, or an award 
of the Commission, shall be conclusive and binding as to all questions of fact; 
but any party to the proceedings may, within 30 days from the date of the 
decision or award, or within 30 days after receipt of notice to be sent by 
registered mail or certified mail of the award, but not thereafter, appeal from 
the decision or award of the Commission to the Court of Appeals for errors of 
law under the same terms and conditions as govern appeals from the Superior 
Court to the Court of Appeals in ordinary civil actions. The procedure for the 
appeal shall be provided by the Rules of Appellate Procedure. (1985 (Reg. Sess., 
1986)9e, 10038 es7 11) 


CASE NOTES 


Full Commission Must Hear Appeal. — _ the North Carolina Industrial Commission, the 
In a claim brought under the North Carolina appeal must nonetheless be heard by the full 
Childhood Vaccine-Related Injury Compensa- three commissioner panel. Goetz v. Wyeth- 
tion Program, (vaccine injury act), G.S. 130A- Lederle Vaccines, 168 N.C. App. 712, 608 
422 to G.S. 130A-434, although a decision may _§.E.2d 810, 2005 N.C. App. LEXIS 448 (2005). 
be rendered by a two commissioner majority of 


§ 130A-429. Limitation on claims. 


(a) Except as provided in subsection (b) of this section, any claim under this 
Article that is filed more than six years after the administration of a vaccine 
alleged to have caused a vaccine-related injury is barred. Claims on behalf of 
minors or incompetent persons shall be filed by their parents, guardians ad 
litem, or guardians within the applicable limitations period established by this 
section. 

(b) Claims that are filed in accordance with the procedures set forth in G.S. 
130A-425(b) within six years after the date of the enactment of this Article 
shall not be barred unless, on the date the claim was filed, the claimant was 
barred by the applicable statute of limitations from filing an action for 
damages with respect to the subject matter of the claim. 

(c) The period of limitation set forth in this section shall be stayed beginning 
on the date the claimant files a petition under Section 2111 of the Public Health 
Service Act, P.L. 99-660, and ending 120 days after the date final judgment is 
entered on the petition. (1985 (Reg. Sess., 1986), c. 1008, s. 1; 1991, c. 410, s. 
3.) 


§ 130A-430. Right of State to bring action against health 
care provider and manufacturer. 


(a) If the Industrial Commission makes an award for a claimant who it 
determines has sustained a vaccine-related injury, the State may, within two 
years of the date the Commission renders its decision, bring an action against 
the health care provider who administered the vaccine on the ground that the 
health care provider was negligent in administering the vaccine. Damages in 
an action brought under this section are limited to the amount of the award 
made by the Commission plus the estimated present value of all the services to 
be provided to the claimant by the Department under G.S. 130A-427. 

(b) Manufacturer. — If the Industrial Commission makes an award for a 
claimant who it determines has sustained a vaccine-related injury, the State 
may, within two years of the date the Commission renders its decision, bring 
an action against the manufacturer who made the vaccine on the ground that 
the vaccine was a defective product. Damages in an action brought under this 
section are limited to the amount of the award made by the Commission plus 
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the estimated present value of all the services to be provided to the claimant 
by the Department under G.S. 130A-427, the reasonable costs of prosecuting 
the action, including, but not limited to, attorneys fees, fees charged by 
witnesses, and costs of exhibits. For purposes of this subsection, a defective 
product is a covered vaccine that was manufactured, transported, or stored in 
a negligent manner, or was distributed after its expiration date, or that 
otherwise violated the applicable requirements of any license, approval, or 
permit, or any applicable standards or requirements issued under Section 351 
of the Public Health Service Act, as amended, or the federal Food, Drug, and 
Cosmetic Act, as these standards or requirements were interpreted or applied 
by the federal agency charged with their enforcement. The negligence or other 
action in violation of applicable federal standards or requirements shall be 
demonstrated by the State, by a preponderance of the evidence, to be the 
proximate cause of the injury for which an award was rendered pursuant to 
G.S. 130A-427, in order to allow recovery by the State against the manufac- 
turer pursuant to this subsection. (1985 (Reg. Sess., 1986), c. 1008, s. 1; 1987, 
G2 2does. 401989, c. 727, s. 152: 1997-448, 5. 11A.87.) 


§ 130A-431. Certain vaccine diversions made felony. 


Any person who (i) receives a vaccine designated by the manufacturer for use 
in the State, (i) directly or indirectly diverts the vaccine to a location outside 
the State, and (iii) directly or indirectly profits as a result of this diversion, is 
guilty of a Class I felony. The fine shall be twenty-five dollars ($25.00) per dose 
of the diverted vaccine or one hundred thousand dollars ($100,000), whichever 
is less. A health care professional convicted of a Class I felony pursuant to this 
section who is found by the court to have diverted more than 300 doses of 
covered vaccine shall have his license suspended for one year. (1985 (Reg. 
Sess., 1986), c. 1008, s. 1; 1987, c. 215, s. 5; 1993, c. 539, s. 1306; 1994, Ex. Sess., 
Cy 4i6 i A(c).) 


§ 130A-432. Scope. 


This Article applies to all claims for vaccine-related injuries occurring on and 
after October 1, 1986 and, at the option of the claimant, to claims for 
vaccine-related injuries that occurred before October 1, 1986 if such claim has 
not been resolved by final judgment or by settlement agreement or is not 
barred by a statute of limitations. 

This Article applies to all claims for vaccine-related injuries alleged to have 
been caused by covered vaccines administered within the State, regardless of 
where an action relating to the injuries is brought and regardless of where the 
injuries are alleged to have occurred. (1985 (Reg. Sess., 1986), c. 1008, s. 1; 
18 7eCs215 58: 6.) 


§ 130A-433. Contracts for purchase of vaccines; distribu- 
tion; fee; rules. 


(a) Notwithstanding any law to the contrary, the Secretary may enter into 
contracts with the manufacturers and suppliers of covered vaccines and with 
other public entities either within or without the State for the purchase of 
covered vaccines and may provide for the distribution or sale of the covered 
vaccines to health care providers. Local health departments shall distribute 
the covered vaccines at the request of the Department. The Secretary shall 
adopt rules to implement this Article except for subsection (b) of this section. 

(b) A health care provider who receives vaccine from the State may charge 
no more than a reasonable fee established by the Commission for Health 
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Services for the administration of the vaccine. Vaccines provided by the State 
to local health departments for administration shall be administered at no cost 
to the patient. (1985 (Reg. Sess., 1986), c. 1008, s. 2; 1987, c. 215, s. 7; 1989, c. 
(Cie Raeeey ve eral. isnkl eye) 


§ 130A-434. Child Vaccine Injury Compensation Fund es- 
tablished; payments from Fund; transfer of 
appropriations and receipts. 


(a) There is established the Child Vaccine Injury Compensation Fund 
within the Department to finance the North Carolina Childhood Vaccine- 
Related Injury Compensation Program created by this article. The money 
compensation components of all awards made pursuant to Article 17 of 
Chapter 130A of the General Statutes shall be paid by the Department from 
the Fund. 

(b) Should the Department find that the sum of appropriations and receipts 
is insufficient to meet financial obligations incurred in the administration of 
this article, appropriations and receipts in the Department which would 
otherwise revert to the General Fund may be transferred to the Child Vaccine 
Injury Compensation Fund in order to meet such obligations. The Department 
may also budget anticipated receipts as needed to implement this article. (1985 
(Reg. Sess., 1986), c. 1008, s. 3(a), 3(b); 1989, c. 727,,.s, 154; 1997-4435 co: 
11A.88.) 


§8§ 130A-435 through 130A-439: Reserved for future codification pur- 


poses. 
ARTICLE 18. 
Health Assessments for Kindergarten Children in the Public 
Schools. 


§ 130A-440. Health assessment required. 


(a) Every child in this State entering kindergarten in the public schools 
shall receive a health assessment. The health assessment shall be made no 
more than 12 months prior to the date of school entry. No child shall attend 
kindergarten unless a health assessment transmittal form, developed pursu- 
ant to G.S. 130A-441, indicating that the child has received the health 
assessment required by this section, is presented to the school principal. The 
medical provider, or the parent, guardian, or person in loco parentis, must 
present a completed health assessment transmittal form to the principal of the 
school on or before the child’s first day of attendance. If a health assessment 
transmittal form is not presented on or before the first day, the principal shall 
present a notice of deficiency to the parent, guardian, or responsible person. 
The parent, guardian, or responsible person shall have 30 calendar days from 
the first day of attendance to present the required health assessment trans- 
mittal form for the child. Upon termination of 30 calendar days, the principal 
shall not permit the child to attend the school until the required health 
assessment transmittal form has been presented. 

(b) A health assessment shall include a medical history and physical 
examination with screening for vision and hearing and, if appropriate, testing 
for anemia and tuberculosis. The health assessment may also include dental 
poueenin y and developmental screening for cognition, language, and motor 
unction. 
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(c) The health assessment shall be conducted by a physician licensed to 
practice medicine, a physician’s assistant as defined in G.S. 90-18.1(a), a 
certified nurse practitioner, or a public health nurse meeting the Department’s 
Standards for Early Periodic Screening, Diagnosis, and Treatment Screening. 

(d) This Article shall not apply to children entering kindergarten in private 
church schools, schools of religious charter, or qualified nonpublic schools, 
regulated by Article 39 of Chapter 115C of the General Statutes. (1985 (Reg. 
mess,,1986),.c. 1017, s,.1; 1987, ¢. 114, s. 1; 1989, c. 727, s. 155: 1993, c. 124, s. 
Tepid o mes 120.8: 10) 


Editor’s Note. — Session Laws 1999-22, s. 
1, provides that the North Carolina Children’s 
Vision Screening Improvement Program of the 


Carolina schools, is designated the Kenneth C. 
Royall, Jr. Children’s Vision Screening Im- 
provement Program in recognition of Kenneth 


Department of Health and Human Services, 
which is administered through Prevent Blind- 
ness North Carolina and trains and certifies 
vision screeners who assess children in North 


C. Royall, Jr.’s 32 years of leadership in Prevent 
Blindness North Carolina and his commitment 
to children’s vision screening. 


§ 130A-440.1. (Effective beginning with the 2006-2007 
school year) Comprehensive eye examination 
required. 


(a) Every child in this State entering kindergarten in the public schools 
shall obtain a comprehensive eye examination pursuant to the terms of this 
section not more than six months prior to the date of school entry. 

(bo) The comprehensive eye examination required under this section shall be 
conducted by an optometrist or ophthalmologist licensed to practice in this 
State. No child shall attend kindergarten unless a comprehensive eye exami- 
nation transmittal form, developed pursuant to G.S. 130A-441, indicating that 
the child has received the comprehensive eye examination required by this 
section, is presented to the school principal, except in cases where the child has 
moved to North Carolina within the 60 days immediately preceding school 
entry, in which case the child shall have 60 days from the date of school entry 
to submit the eye examination transmittal form required under this section. In 
the event a child is unable to obtain services after the 60-day period has 
elapsed, the principal shall report this information to the Commission so that 
the Commission may identify alternative ways to provide services to these 
children. 

The comprehensive eye examination shall consist of a complete and thor- 
ough examination of the eye and human visual system that includes an 
evaluation, determination, and diagnosis of: 

(1) Visual acuity at distance and near; 

(2) Alignment and ocular motility; 

(3) Binocular fusion abnormalities, including tracking; 

(4) Actual refractive errors, including verification by subject means; 
(5) Any color vision disorder; 

(6) Intraocular pressure as may be medically appropriate; and 

(7) Ocular health, including internal and external assessment. 

Health assessment vision screening under G.S. 130A-440 does not meet the 
requirements of this section. 

(c) The comprehensive eye examination transmittal form shall contain a 
summary of the comprehensive eye examination performed by the optometrist 
or ophthalmologist. Any treatment recommendations by the optometrist or 
ophthalmologist, such as spectacles for schoolwork, shall appear in the 
summary and school health card. 
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(d) This section shall not apply to children entering kindergarten in private 
church schools, schools of religious charter, or qualified nonpublic schools 
regulated by Article 39 of Chapter 115C of the General Statutes. 

(e) G.S. 180A-441, 130A-442, and 130A-448, pertaining to health assess- 
ments, apply to comprehensive eye examinations required under this section. 
(2005-276, s. 10.59F(g); 2005-345, s. 20(d).) 


Cross References. — As to the Governor’s 
Commission on Early Childhood Vision Care, 
see G.S. 143B-216.70. 

Governor’s Vision Program Established. 
— Session Laws 2005-276, s. 10.59F(a)-(c), pro- 
vides: “(a) Program established. — There is 
established in the Department of Health and 
Human Services, Division of Public Health, the 
Governor’s Vision Care Program. The purpose 
of the Program is to provide funds for early 
detection and correction of vision problems in 
children enrolled in grades K through 3 who are 
eligible for services under the Program. These 
funds shall be allocated to reimburse optome- 
trists and ophthalmologists licensed to practice 
in this State for the comprehensive eye exami- 
nation, including necessary spectacles, pro- 
vided to meet the requirements of G.S. 130A- 
440.1. 

“(b) Eligibility. — Children eligible for ser- 
vices under this section shall be those with a 
family income not exceeding two hundred fifty 
percent (250%) of the federal poverty level, who 
do not have private health insurance coverage, 
and are not eligible for services under NC 
Health Choice, Medicaid, the Department of 
Health and Human Services’ Commission for 
the Blind programs, VSP’s Sight for Students, 
or the Lions Club Foundation. 


§ 130A-441. Reporting. 


“(c) For the purposes of this section, ‘compre- 
hensive eye examination’ means a complete and 
thorough examination of the eye and human 
visual system that includes an evaluation, de- 
termination, and diagnosis of: 

“(1) Visual acuity at distance and near; 

“(2) Alignment and ocular motility; 

“(3) Binocular fusion abnormalities, includ- 
ing tracking; 

“(4) Actual refractive errors, including verifi- 
cation by subject means; 

“(5) Any color vision disorder; 

“(6) Intraocular pressure as may be medically 
appropriate; and 

“(7) Ocular health, including internal and 
external assessment. 

“Routine screening that does not encompass 
all of the examination components listed in this 
subsection does not qualify for reimbursement 
from the Program.” 

Editor’s note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 10.59F(h), as 
amended by Session Laws 2005-345, s. 20(d), 
provides that this section becomes effective 
beginning with the 2006-2007 school year. 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


(a) Health assessment results shall be submitted to the school principal by 
the medical provider on health assessment transmittal forms developed by the 
Department and the Department of Public Instruction. 

(b) Each school having a kindergarten shall maintain on file the health 
assessment results. The files shall be open to inspection by the Department, 
the Department of Public Instruction, or their authorized representatives and 
persons inspecting the files shall maintain the confidentiality of the files. Upon 
transfer of a child to another kindergarten, a copy of the health assessment 
results shall be provided upon request and without charge to the new 
kindergarten. 

(c) Within 60 calendar days after the commencement of a new school year, 
the principal shall file a health assessment status report with the Department 
on forms developed by the Department and the Department of Public Instruc- 
tion. The report shall document the number of children in compliance and not 
in compliance with G.S. 180A-440(a). (1985 (Reg. Sess., 1986), c. 1017, s. 1; 
Oo ea A dpice POO 1993 00 m4 ou) 
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§ 130A-442. Religious exemption. 


If the bona fide religious beliefs of the parent, guardian or person in loco 
parentis of a child are contrary to the health assessment requirements 
contained in this Article, this Article shall not apply to the child. Upon 
submission of a written statement of the bona fide religious beliefs and 
opposition to the health assessment requirements, the child may attend 
kindergarten without submitting a health assessment report. (1985 (Reg. 
Sess., 1986), c. 1017, s. 1.) 


§ 130A-443. Rules. 


Rules governing the contents for health assessment reports, the procedure 
for reporting under this Article, and those persons authorized to inspect the 
files shall be developed jointly by the Department of Public Instruction and the 
Commission for Health Services and shall be adopted by the Commission for 
Health Services. (1985 (Reg. Sess., 1986), c. 1017, s. 1.) 


ARTICLE 19. 


Asbestos Hazard Management. 


§ 130A-444. Definitions. 


Unless a different meaning is required by the context, the following 
definitions apply throughout this Article: 

(1) “AHERA’ means Title II, Asbestos Hazard Emergency Response Act of 
the Toxic Substances Control Act, 15 U.S.C. § 2601, et seq., as 
amended by the Asbestos School Hazard Abatement Reauthorization 
Act of 1990, P.L. 101-637, 104 Stat. 4589 (““ASHARA’”). 

(2) “Asbestos” means asbestiform varieties of chrysotile (serpentine), 
crocidolite (riebeckite), amosite (cummingtonite-grunerite), 
anthophyllite, tremolite and actinolite. 

(3) “Asbestos containing material” means material which contains more 
than one percent (1%) asbestos, including friable asbestos containing 
material and nonfriable asbestos containing material. 

(3a) “Asbestos NESHAP for demolition and renovation” means that por- 
tion of the National Emission Standards for Hazardous Air Pollutants 
for asbestos that governs demolition and renovation as set out in 40 
CFR §§ 61.141, 61.145, 61.150, and 61.154 (1 July 1993 edition). 

(4) “Abatement” means work performed to repair, maintain, remove, 
isolate, or encapsulate asbestos containing material. The term does 
not include inspections, preparation of management plans, abatement 
project design, taking of samples, or project overview. 

(5) “Friable” means any material that when dry can be broken, crumbled, 
pulverized, or reduced to powder by hand pressure, and includes 
previously nonfriable material after such material becomes damaged 
to the extent that when dry it can be crumbled, pulverized, or reduced 
to powder by hand pressure. 

(6) “Management” means all activities related to asbestos containing 
material, including inspections, preparation of management plans, 
abatement project design, abatement, project overview, and taking of 
samples. 

(6a) “Person” means an individual, a corporation, a company, an associa- 
tion, a partnership, a unit of local government, a State or federal 
agency, or any other legal entity. 
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(7) “Public area” means those areas in any building other than a residence 
that are not covered under the Occupational Safety and Health Act of 
1970, Pub. by 91-596, 84 Stat: 1590,29 U.S.C. § 651)j1et séq. as 
amended. 

(8) “Removal” means stripping, chipping, sanding, sawing, drilling, scrap- 
ing, sucking, and other methods of separating material from its 
installed location in a building. 

(9) “Residence” means any single family dwelling or any multi-family 
dwelling of fewer than 10 units. (1989, c. 724, s. 1; 1993 (Reg. Sess., 
199A eC. GS0,8..3,1095.-C, 12a ucu.) 


§ 130A-445. Management of asbestos containing material 
in schools. 


All school buildings subject to the provisions of AHERA shall be inspected for 
asbestos containing materials and shall prepare and submit management 
plans to the Department. The Commission shall adopt rules governing school 
management plans. These rules shall specify the content and format of plans, 
the plan review and approval process, schedules and methods for implemen- 
tation of approved plans, and periodic inspection requirements. (1989, c. 724, 
ceeds) 


§ 130A-446. Asbestos exposure standard for public areas. 


The Commission shall adopt rules to establish a maximum airborne asbestos 
exposure level for public areas. Such rules shall also specify sampling and 
analysis procedures. (1989, c. 724, s. 1.) 


§ 130A-447. Accreditation of persons performing asbestos 
management and approval of training courses. 


(a) No person shall commence or continue to perform asbestos management 
activities unless he has been accredited by the Department. No person shall 
commence or continue to provide asbestos related training courses unless the 
course has been approved by the Department. The Commission shall adopt 
rules governing the accreditation of persons performing asbestos management 
activities and the approval of training courses. Such rules shall include 
categories of accreditation and shall specify appropriate education, experience, 
and training requirements. The rules shall establish separate categories of 
accreditation for inspectors, management planners, abatement designers, 
supervisors, workers, air monitors, and supervising air monitors. These rules 
shall be at least as stringent as the accreditation plan required under AHERA 
and regulations adopted pursuant thereto. 

(b) A person who applies for accreditation in the worker category may 
engage in asbestos containing material management activities as though he 
were accredited in the worker category for up to 90 days after the date he 
submits his application. No person whose application is rejected may continue 
to engage in asbestos containing material management activities under this 
subsection. 

(c) The following persons are exempt from the accreditation requirements: 

(1) The owner or operator of a building, other than school buildings 
subject to the provisions of AHERA, and his permanent employees 
when performing small-scale, short duration activities, as defined in 
40 C.F.R. Pt. 763, Subpt. E, Appendix C (1994). 

(2) A person performing asbestos containing material management activ- 
ities in his personal residence. 
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(3) Governmental regulatory personnel performing inspections of asbes- 
tos containing material management activities solely for the purpose 
of determining compliance with applicable statutes or regulations. 

(4) Persons licensed by the General Contractors Licensing Board, State 
Board of Examiners of Plumbing and Heating Contractors, State 
Board of Examiners of Electrical Contractors, or the State Board of 
Refrigeration Examiners when engaged in activities associated with 
their license when performing small-scale, short duration activities, 
as defined in 40 C.F‘R. Pt. 763, Subpt. E, Appendix C (1994). (1989, c. 
124, 8. 15,1993 (Reg. Sess., 1994), c. 686, s. 3; 1995, c. 123, s. 8.) 


§ 130A-448. Asbestos management accreditation fees and 
course approval fees. 


(a) The Department shall establish and collect asbestos containing material 
management accreditation and annual renewal fees to support the asbestos 
hazard management program. The fees shall not exceed one hundred dollars 
($100.00) per accreditation category, except that the fee for the abatement 
worker category shall not exceed twenty-five dollars ($25.00). A person who is 
accredited in more than one category shall pay a fee for each category. 

(b) The Department shall establish and collect fees for approving asbestos 
management training courses and fees for renewing course approval annually 
to support the asbestos hazard management program. The fees for approving 
a training course shall not exceed one thousand five hundred dollars ($1,500) 
for each course. The annual renewal fees shall not exceed five hundred dollars 
($500.00) for each course. Each category of a training course shall be subject to 
a separate fee for its initial approval and a separate fee for its annual renewal. 
(1989, c. 724, s. 1; 1993 (Reg. Sess., 1994), c. 686, s. 4.) 


§ 130A-449. Asbestos containing material removal per- 
mits. 


No person shall engage in asbestos abatement involving more than 35 cubic 
feet, 160 square feet, or 260 linear feet per job of asbestos containing material 
without an asbestos containing material removal permit issued by the Depart- 
ment. The Commission shall adopt rules governing such permits. Such rules 
may provide for exemption from the requirements of this section. (1989, c. 724, 
ee 


§ 130A-450. Asbestos containing material removal permit 
fees. 

The Department shall establish and collect an application fee for asbestos 

containing material removal permits to support the asbestos hazard manage- 

ment program. The fee shall not exceed one percent (1%) of the contracted price 


or twenty cents ($.20) per square foot or linear foot of asbestos containing 
material to be removed, whichever is greater. (1989, c. 724, s. 1.) 


§ 180A-451. Commission to adopt rules. 


For the protection of the public health, the Commission shall adopt rules to 
implement this Article, AHERA, and the asbestos NESHAP for renovations 
and demolitions. (1989, c. 724, s. 1; 1993 (Reg. Sess., 1994), c. 686, s. 5.) 


§ 130A-452. Local air pollution control programs. 


(a) The Department may authorize any local air pollution control program 
to adopt and enforce the asbestos NESHAP for demolition and renovation if the 
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local air pollution control program is certified by the North Carolina Environ- 
mental Management Commission pursuant to G.S. 143-215.112. The Depart- 
ment shall authorize any local air pollution control program to adopt and 
enforce the asbestos NESHAP for demolition and renovation if the local air 
pollution control program was certified by the North Carolina Environmental 
Management Commission pursuant to G.S. 1438-215.112 prior to October 1, 
1994. A local air pollution control program shall continue to be authorized by 
the Department to enforce the asbestos NESHAP for demolition and renova- 
tion so long as the local air pollution control program maintains its certification 
under G.S. 143-215.112 and complies with any rules adopted by the Commis- 
sion for Health Services pursuant to subsection (b) of this section. Any local air 
pollution control program authorized to adopt and enforce the asbestos 
NESHAP for demolition and renovation shall have the authority to enforce the 
asbestos NESHAP for demolition and renovation under G.S. 130A-18, 130A- 
22(b1), 130A-22(b2), and 130A-25. Judicial review of an administrative penalty 
assessed under G.S. 130-22(b1) and G.S. 1380A-22(b2) shall be as provided in 
G.S. 143-215.112(d2)(1) and Article 4 of Chapter 150B of the General Statutes. 

(b) The Commission for Health Services shall adopt rules regarding the 
authorization of local air pollution control programs to enforce the asbestos 
NESHAP for demolition and renovation. (1993 (Reg. Sess., 1994), c. 686, s. 7; 
LOOoMNcyI 23 4saG:) 


§ 130A-453: Reserved for future codification purposes. 


ARTICLE 19A. 
Lead-Based Paint Hazard Management Program. 


§ 130A-453.01. Definitions. 


Unless otherwise required by the context, the definitions set out in 40 Code 
of Federal Regulations § 745.223 (As set out in Vol. 61, No. 169, of the Federal 
Register, pages 45813 to 45815, 29 August 1996) apply throughout this Article. 
(1997-5200s.) 1.) 


Editor’s Note. — Session Laws 1997-523, s. 
3, provides that G.S. 130A-453.11, as enacted 
by this act, and section 3 of the act are effective 
when they become law. The remainder of the 
act becomes effective July 1, 1998 unless, as of 
that date, Subpart L of Part 745 of Title 40 of 
the Code of Federal Regulations (40 C.F.R. G:S. 
745.220, et seq., as set out in the Federal 
Register of August 29, 1996) is scheduled to 


become effective later than September 1, 1998, 
in which case the remainder of the act becomes 
effective when Subpart L of Part 745 of Title 40 
of the Code of Federal Regulations becomes 
effective. Subpart L of Part 745 of Title 40 of the 
Code of Federal Regulations became effective 
August 29, 1996, and G.S. 1380A-453.01 to 
130A-453.10 became effective July 1, 1998. 


§ 1380A-453.02. Purpose of Article. 


(a) This Article is enacted to establish an authorized State program under 
section 404 of the Toxic Substances Control Act (15 U.S.C. § 2684), as enacted 
by Subtitle B, section 1021 of the Residential Lead-Based Paint Hazard 
Reduction Act of 1992 (Pub. L. 102-550, 106 Stat. 3916), that will apply in this 
State in heu of the corresponding federal program administered by the federal 
Environmental Protection Agency. This Article requires a person who performs 
an inspection, risk assessment, or abatement of a child-occupied facility or 
target housing to be certified and establishes the procedure and requirements 
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for certification. It also requires a person who conducts an abatement of a 
child-occupied facility or target housing to obtain a permit for the abatement. 
(b) This Article does not require the inspection, risk assessment, or abate- 
ment of a child-occupied facility or target housing under any circumstance. 
G.S. 130A-131.5 and the rules adopted to implement that section authorize the 
Department to order an abatement to eliminate a lead poisoning hazard. This 
Article does not expand or otherwise change that authority. (1997-523, s. 1.) 


Editor’s Note. — For effective date, see 
Editor’s note under G.S. 130A-453.01. 


§ 130A-453.03. Certification of individuals who perform 
inspections, risk assessments, or abatements. 


(a) Requirement. — An individual shall not perform or offer to perform an 
inspection, risk assessment, or abatement of target housing or a child-occupied 
facility unless the individual is certified by the Department to perform the 
activity. Performance of an inspection, risk assessment, or abatement encom- 
passes a range of activities. To ensure proper performance of all aspects of an 
inspection, risk assessment, or abatement, the certification requirement im- 
posed on an individual applies to each activity. The categories of individual 
certification are inspector, risk-assessor, designer, supervisor, worker, and any 
other category required by federal law. The category of risk-assessor includes 
the category of inspector. Thus, a person who is certified as a risk-assessor is 
not required to be certified as an inspector. Otherwise, an individual who 
performs or offers to perform activities within the scope of more than one 
category must be certified in each category. 

(b) Exemption. — The certification requirement imposed by this section 
does not apply to an individual who performs an abatement of a residential 
dwelling the person owns and occupies as a residence, unless the residential 
dwelling is occupied by a person or persons other than the owner or the owner’s 
immediate family while an abatement is being performed, or a child residing 
in the dwelling has been identified as having an elevated blood lead level. 
1997-523 .4551.) 


Editor’s Note. — For effective date, see 
Editor’s note under G.S. 130A-453.01. 


§ 130A-453.04. Certification and other requirements of 
firms that perform inspections, risk assess- 
ments, or abatements. 


A firm or other entity shall not perform or offer to perform an inspection, risk 
assessment, or abatement of target housing or a child-occupied facility unless 
the entity is certified by the Department as a firm that is qualified to perform 
the activity. An entity that performs an inspection, risk assessment, or 
abatement of target housing or a child-occupied facility shall not use an 
individual to perform the inspection, risk assessment, or abatement unless the 
individual is certified by the Department to perform the activity. (1997-523, s. 
5) 


Editor’s Note. — For effective date, see 
Editor’s note under G.S. 130A-453.01. 
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§ 130A-453.05. Qualifications for certification of individu- 
als and firms. 


To be certified under this Article, a person must meet the qualification 
requirements set by the Commission. Qualification requirements include 
education, training, experience, the successful completion of an examination, 
and payment of any applicable fee. (1997-523, s. 1.) 


Editor’s Note. — For effective date, see 
Editor’s note under G.S. 130A-453.01. 


§ 130A-453.06. Renewal of certification. 


A certification of an individual or a firm issued under this Article expires on 
the last day of the 12th month after the certification is issued. A certification 
may be renewed by paying the renewal fee and meeting any standards for 
renewal, such as refresher training, established by the Commission. (1997- 
2 aaSea |) 


Editor’s Note. — For effective date, see 
Editor’s note under G.S. 130A-453.01. 


§ 130A-453.07. Accreditation of training courses and 
training providers. 


Completion of a training course on inspection, risk assessment, or abate- 
ment does not satisfy a training requirement that is a condition for certifica- 
tion under this Article unless both the course provider and the course have 
been accredited by the Department. The Commission shall establish the 
procedure and standards for a course provider and a course to be accredited. 
(1997-523, s. 1.) 


Editor’s Note. — For effective date, see 
Editor’s note under G.S. 130A-453.01. 


§ 130A-453.08. Certification and accreditation fee sched- 
ule. 


(a) The Commission shall establish fees for the items listed in the table 
below. A fee for an item may not exceed the maximum amount set in the table. 
The fees for examination and certification apply to each category in which a 
person is examined for certification or is certified. 


Item Maximum Fee 
Examination for certification 15 
Certification as worker 50 
Certification in any category other 
than worker 150 
Course provider accreditation 150 
Initial course accreditation 2,000 
Renewal course accreditation PaO: 

(b) Use. — The fees imposed under this section are departmental receipts 
and shall be used by the Department to administer this Article. 

(c) Exemptions. — The examination and certification fees imposed under 


this section do not apply to governmental regulatory personnel who perform 
inspections, risk assessments, or abatements solely for the purpose of deter- 
mining compliance with applicable statutes or rules. The course provider fees 
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imposed under this section do not apply to the State, a unit of local govern- 
ment, or a nonprofit entity. The course accreditation fees imposed under this 
section do not apply to a course offered by the State, a unit of local government, 
or a nonprofit entity. (1997-523, s. 1.) 


Editor’s Note. — For effective date, see 
Editor’s note under G.S. 130A-453.01. 


§ 1380A-453.09. Abatement permits. 


(a) Requirement. — No person shall conduct an abatement of target housing 
or a child-occupied facility unless the person has obtained a permit for the 
abatement from the Department. The Commission shall establish the proce- 
dure for obtaining a permit. 

(b) Permit Fee. — An applicant for an abatement permit must pay an 
application fee to the Department. The fee is two percent (2%) of the contracted 
price for the corrective action to be performed in the abatement, not to exceed 
five hundred dollars ($500.00). The fee imposed under this section is a 
departmental receipt and shall be used by the Department to administer this 
Article. 

(c) Exemption. — An individual who owns a single-family dwelling, con- 
ducts an abatement on the dwelling, and will reside in the dwelling after the 
abatement is completed is not required to obtain a permit to conduct the 
abatement, unless the dwelling is occupied by a person or persons other than 
the owner or the owner’s immediate family while the abatement is being 
performed, or a child residing in the building has been identified as having an 
elevated blood lead level. If a permit is required, an individual who performs 
an abatement of a residential dwelling that the individual owns and occupies 
as a residence is not required to pay a fee for the permit. (1997-523, s. 1.) 


Editor’s Note. — For effective date, see 
Editor’s note under G.S. 130A-453.01. 


§ 1380A-453.10. Standards to ensure elimination of haz- 
ards; consumer information. 


(a) Standards. — The Commission shall establish standards to ensure that 
inspections, risk assessments, and abatements performed under this Article 
result in the elimination of lead-based paint hazards. An inspection, risk 
assessment, or abatement performed under this Article must be performed in 
accordance with these standards. 

(b) Information. — The Department shall prepare a fact sheet on abatement 
for distribution to consumers. The sheet shall list the various measures for 
abatement of a child-occupied facility or target housing and give the relative 
cost of each measure. A person who is certified under this Article shall give a 
copy of the sheet to a person for whom the certified person performs an 
abatement. (1997-523, s. 1.) 


Editor’s Note. — For effective date, see 
Editor’s note under G.S. 130A-453.01. 


§ 130A-453.11. Commission to adopt rules. 
The Commission shall adopt rules to implement this Article. (1997-523, s. 1.) 
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ARTICLE 20. 
Occupational Health. 


§ 130A-455. Reportable diseases, illnesses, and injuries. 


The Commission shall adopt rules establishing a list of serious and prevent- 
able occupational injuries that occur while working on a farm, and serious and 
preventable occupational diseases and illnesses to be reported to the Depart- 
ment. Occupational diseases and illnesses are defined as those diseases and 
illnesses which result from exposure to a health hazard in the workplace. The 
Commission shall adopt rules establishing the specific information to be 
submitted when making a report required by this Article, time limits for 
reporting, and the form of the report. The rules adopted by the Commission 
shall avoid duplication of reporting and minimize the cost to the physicians, 
medical facilities, laboratories, or other persons reporting under this act. 
(CIBER TS CEO ey IIB) 


§ 130A-456. Physicians to report. 


A physician licensed to practice medicine in this State who treats a person 
for an occupational injury that occurred while working on a farm or an 
occupational disease, illness, declared by the Commission to be reportable, 
shall report the information required by the Commission to the Department. 
GL] 3 oar. o Olteras| i) 


§ 130A-457. Medical facilities to report. 


A medical facility in which there is a patient who has an occupational injury 
that occurred while working on a farm, or an occupational disease, illness, 
declared by the Commission to be reportable, may report information specified 
by the Commission to the Department. (1993, c. 486, s. 1.) 


§ 130A-458. Persons in charge of laboratories to report. 


A person in charge of a laboratory providing diagnostic service in this State 
shall report to the Department laboratory findings related to occupational 
diseases and illnesses for which laboratory reporting is required by the 
Commission. (1993, c. 486, s. 1; 2001-28, s. 3.) 


§ 130A-459. Immunity of persons who report. 


A person who in good faith makes a report pursuant to the provisions of this 
Article shall be immune from any civil liability that might otherwise be 
incurred or imposed as a result of making the report. (1993, c. 486, s. 1.) 


§ 130A-460. Report to Department of Labor. 


(a) Each report to the Department pursuant to the Article shall be evaluated 
for its potential indication of an exposure to a health hazard. If an on-site visit 
is deemed necessary, a copy of the report for work sites for which the 
Department of Labor has jurisdiction for the enforcement of occupational 
health laws shall be forwarded to the Department of Labor. The Department of 
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Labor and the Department may exchange information regarding specific 
workplaces and conditions and such information shall retain the same confi- 
dentiality provided by the originating agency. 

(b) If the Department of Labor determines that an on-site visit is necessary 
for enforcement purposes, the Department of Labor shall inform the Depart- 
ment within 30 days of the receipt of the report, and a representative of the 
Department may participate in the visit. The Department shall not contact or 
otherwise notify any employer of a pending investigation prior to the determi- 
nation by the Department of Labor regarding the necessity of an on-site visit 
and shall not give advance notice of a visit if one is necessary. 

(c) Subsection (b) shall not apply to inspections conducted for the Industrial 
Commission pursuant to G.S. 97-76 and shall not affect the allocation of 
responsibilities set forth in G.S. 74-24.4(c). (1993, c. 486, s. 1.) 


§8§ 130A-461 through 130A-464: Reserved for future codification pur- 


poses. 


ARTICLE 21, 


Advance Health Care Directive Registry. 


§ 130A-465. Advance Health Care Directive Registry es- 
tablishment. 


The Secretary of State shall establish and maintain a statewide, on-line, 
central registry for advance health care directives. The registry shall be 
accessible over the Internet through a site maintained by the Secretary of 
State. (2001-455, s. 1; 2001-513, s. 30(b).) 


Editor’s Note. — Session Laws 2001-455, s. 
8, as amended by Session Laws 2001-513, s. 
30(b), made this Article effective May 1, 2002. 


§ 130A-466. Filing requirements. 


(a) Aperson may submit any of the following documents and the revocations 
of these documents to the Secretary of State for filing in the Advance Health 
Care Directive Registry established pursuant to this Article: 

(1) A health care power of attorney under Article 3 of Chapter 32A of the 
General Statutes. 

(2) A declaration of a desire for a natural death under Article 23 of 
Chapter 90 of the General Statutes. 

(3) An advance instruction for mental health treatment under Part 2 of 
Article 3 of Chapter 122C of the General Statutes. 

(4) A declaration of an anatomical gift under Part 3 of Article 16 of 
Chapter 130A of the General Statutes. 

(b) Any document and any revocation of a document submitted for filing in 
the registry shall be notarized regardless of whether notarization is required 
for its validity. This subsection does not apply to the document described in 
subdivision (a)(4) of this section. 

(c) The document may be submitted for filing only by the person who 
executed the document. 

(d) The person who submits the document shall supply a return address. 

(e) The document shall be accompanied by any fee required by this Article. 
(2001-455, s. 1; 2001-518, s. 30(b); 2003-70, s. 1.) 
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§ 130A-467. Validity of unregistered documents. 


Failure to register a document with the registry maintained by the Secretary 
of State pursuant to this Article shall not affect the document’s validity. Failure 
to notify the Secretary of State of the revocation of a document filed with the 
registry shall not affect the validity of a revocation that meets the statutory 
requirements for the revocation to be valid. (2001-455, s. 1; 2001-513, s. 30(b).) 


§ 130A-468. Filing of documents with the registry. 


(a) When the Secretary of State receives a document that may be filed with 
the registry pursuant to this Article, the Secretary shall create a digital 
reproduction of that document and enter the reproduced document into the 
registry database. The Secretary is not required to review a document to 
ensure that it complies with the particular statutory requirements applicable 
to the document. Each document entered into the registry database shall be 
assigned a unique file number and password. 

(b) Upon entering the reproduced document into the registry database, the 
Secretary shall return the original document and a wallet-size card containing 
the document’s file number and password to the person who submitted the 
document. 

(c) When the Secretary of State receives a revocation of a document that is 
filed with the registry and that document’s file number and password, the 
Secretary shall delete that document from the registry database. 

(d) The Secretary of State’s entry of a document into the registry database 
does not do any of the following: 

(1) Affect the validity of the document in whole or in part. 

(2) Relate to the accuracy of information contained in the document. 

(3) Create a presumption regarding the validity of the document, regard- 
ing the accuracy of information contained in the document, or that the 
statutory requirements for the document have been met. (2001-455, s. 
1; 2001-513, s. 30(b),) 


§ 130A-469. Disclosure of information contained in the 
registry. 


The registry shall be accessible only over the Internet. A document filed in 
the registry shall be accessible only if a person attempting to access the 
document enters both the file number and password of the document. Docu- 
ments filed in the registry, file numbers, passwords, and any other information © 
maintained by the Secretary of State under this Article shall not be subject to 
disclosure pursuant to Chapter 132 of the General Statutes. (2001-455, s. 1; 
2001-513, s. 30(b).) 


§ 130A-470. Fees for using the registry; other funds for the 
registry. 


(a) The Secretary of State shall charge a fee of ten dollars ($10.00) for filing 
a document, other than a revocation, with the registry. The Secretary of State 
shall not charge a fee for filing a revocation with the registry. The fee shall be 
applied to the cost of maintaining the registry and to promoting public 
education and awareness of the registry. 

(b) The Secretary of State, on behalf of the State, may accept gifts, 
donations, bequests, and other forms of voluntary contributions; may apply for 
grants from public and private sources; and may expend funds received under 
this subsection for the purpose of promoting public education and awareness of 
the registry. 
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(c) All fees, funds, and gifts received pursuant to this section shall be subject 
to audit by the State Auditor and shall be expended in conformity with Article 
1 of Chapter 143 of the General Statutes. (2001-455, s. 1; 2001-513, s. 30(b).) 


§ 130A-471. Limitation of liability. 


The State of North Carolina, the Secretary of State, and any agent or person 
employed by the Secretary of State shall not be liable for any claims or 
demands arising out of the administration or operation of the registry 
authorized by this Article, except for acts of gross negligence, willful miscon- 
duct, or intentional wrongdoing. (2001-455, s. 1; 2001-513, s. 30(b).) 


§8§ 1380A-472 through 130A-474: Reserved for future codification pur- 


poses. 
AR TIGUi oA. 
A Terrorist Incident Using Nuclear, Biological, or Chemical 
Agents. 


§ 130A-475. Suspected terrorist attack. 


(a) If the State Health Director reasonably suspects that a public health 
threat may exist and that the threat may have been caused by a terrorist 
incident using nuclear, biological, or chemical agents, the State Health 
Director is authorized to order any of the following: 

(1) Require any person or animal to submit to examinations and tests to 
determine possible exposure to the nuclear, biological, or chemical 
agents. 

(2) Test any real or personal property necessary to determine the presence 
of nuclear, biological, or chemical agents. 

(3) Evacuate or close any real property, including any building, structure, 
or land when necessary to investigate suspected contamination of the 
property. The period of closure during an investigation shall not 
exceed 10 calendar days. If the State Health Director determines that 
a longer period of closure is necessary to complete the investigation, 
the Director may institute an action in superior court to order the 
property to remain closed until the investigation is completed. 

(4) Limit the freedom of movement or action of a person or animal that is 
contaminated with, or reasonably suspected of being contaminated 
with, a biological, chemical or nuclear agent that may be conveyed to 
other persons or animals. 

(5) Limit access by any person or animal to an area or facility that is 
housing persons or animals whose movement or action has been 
limited under subdivision (4) of this subsection or to an area or facility 
that is contaminated with, or reasonably suspected of being contam- 
inated with, a biological, chemical or nuclear agent that may be 
conveyed to other persons or animals. Nothing in this subdivision 
shall be construed to restrict the access of authorized health care, law 
enforcement, or emergency medical services personnel to quarantine 
or isolation premises as necessary in conducting their duties. 

(b) The authority under subsection (a) of this section shall be exercised only 
when and so long as a public health threat may exist, all other reasonable 
means for correcting the problem have been exhausted, and no less restrictive 
alternative exists. Before applying the authority under subdivision (4) or (5) of 
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subsection (a) of this section to livestock or poultry for the purpose of 
preventing the direct or indirect conveyance of a biological, chemical or nuclear 
agent to persons, the State Health Director shall consult with the State 
Veterinarian in the Department of Agriculture and Consumer Services. 

The period of limited freedom of movement or access under subdivisions (4) 
and (5) of subsection (a) of this section shall not exceed 30 calendar days. Any 
person substantially affected by that limitation may institute, in superior 
court in Wake County or in the county in which the limitation is imposed, an 
action to review the limitation. The State Health Director shall give the 
persons known by the State Health Director to be substantially affected by the 
limitation reasonable notice under the circumstances of the right to institute 
an action to review the limitation. If a person or a person’s representative 
requests a hearing, the hearing shall be held within 72 hours of the filing of the 
request, excluding Saturdays and Sundays. The person substantially affected 
by that limitation is entitled to be represented by counsel of the person’s own 
choice or if the person is indigent, the person shall be represented by counsel 
appointed in accordance with Article 36 of Chapter 7A of the General Statutes 
and the rules adopted by the Office of Indigent Defense Services. The court 
shall reduce or terminate the limitation unless it determines, by the prepon- 
derance of the evidence, that the limitation is reasonably necessary to prevent 
or limit the conveyance of biological, chemical or nuclear agents to others, and 
may apply such conditions to the limitation as the court deems reasonable and 
necessary. 

If the State Health Director determines that a 30-calendar-day limitation on 
freedom of movement or access is not adequate to protect the public health, the 
State Health Director must institute in superior court in the county in which 
the limitation is imposed, an action to obtain an order extending the period 
limiting the freedom of movement or access. If the person substantially 
affected by the limitation has already instituted an action in superior court in 
Wake County, the State Health Director must institute the action in superior 
court in Wake County or as a counterclaim in the pending case. The court shall 
continue the limitation for a period not to exceed 30 days, subject to conditions 
it deems reasonable and necessary, if it determines by the preponderance of the 
evidence, that additional limitation is reasonably necessary to prevent or limit 
the conveyance of biological, chemical, or nuclear agents to others. The court 
order shall specify the period of time the limitation is to be continued and shall 
provide for automatic termination of the order upon written determination by 
the State Health Director or local health director that the limitation on 
freedom of movement or access is no longer necessary to protect the public 
health. In addition, where the petitioner can prove by a preponderance of the 
evidence that the limitation on freedom of movement or access was not or is no 
longer needed for protection of the public health, the person so limited may 
move the trial court to reconsider its order extending the limitation on freedom 
of movement or access before the time for the order otherwise expires and may 
seek immediate or expedited termination of the order. Before the expiration of 
an order issued under this section, the State Health Director may move to 
continue the order for additional periods not to exceed 30 days each. 

(c) If the State Health Director reasonably suspects that there exists a 
public health threat that may have been caused by a terrorist incident using 
nuclear, biological, or chemical agents, the State Health Director shall notify 
the Governor and the Secretary of Crime Control and Public Safety. If the 
Secretary of Crime Control and Public Safety reasonably suspects that a public 
health threat may exist and that the threat may have been caused by a 
terrorist incident using nuclear, biological, or chemical agents, the Secretary 
shall notify the Governor and the State Health Director. 

(d) For the purpose of this Article, the term “public health threat” means a 
situation that is likely to cause an immediate risk to human life, an immediate 
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risk of serious physical injury or illness, or an immediate risk of serious 


adverse health effects. 


(e) Nothing in this section shall limit any authority otherwise granted to 
local or State public health officials under this Chapter. (2002-179, s. 1; 


2004-80, s. 3; 2004-199, s. 33.) 


Cross References. — As to detention of an 
individual arrested for violation of an order 
limiting freedom of movement or access issued 
pursuant to G.S. 1380A-475 or G.S. 180A-145, 
see G.S. 15A-401(b)(4), 15A-534.5. As to entitle- 
ment to counsel of indigent person in a proceed- 
ing involving limitation of freedom of move- 
ment or access pursuant to G.S. 130A-475 or 
G.S. 180A-145, see G.S. 7A-451(a)(17). 

Editor’s Note. — Session Laws 2002-179, s. 
22, made this Article effective October 1, 2002. 

Effect of Amendments. — Session Laws 
2004-80, s. 3, effective July 8, 2004, in subsec- 
tion (b), in the second paragraph, substituted 
“30 calendar days” for “10 calendar days” in the 
first sentence, inserted the third sentence, and 


the limitation unless” for “the limitation if” and 
deleted “not” preceding “reasonably,” and in the 
third paragraph, substituted “30-calendar day” 
for “10-calendar day” in the first sentence, 
added “or as a counterclaim in the pending 
case” at the end of the second sentence, and 
added the fourth and fifth sentences. 

Session Laws 2004-199, s. 33, effective Au- 
gust 17, 2004, in the third paragraph of subsec- 
tion (b), substituted “limitation on freedom of 
movement or access” for “quarantine or isola- 
tion” in the fourth sentence, and in the fifth 
sentence, substituted “the limitation on free- 
dom of movement or access” for “quarantine or 
isolation” twice, and “so limited” for “quaran- 
tined or isolated.” 


in the last sentence, substituted “or terminate 


§ 1380A-476. Access to health information. 


(a) Notwithstanding any other provision of law, a health care provider, a 
person in charge of a health care facility, or a unit of State or local government 
may report to the State Health Director or a local health director any events 
that may indicate the existence of a case or outbreak of an illness, condition, or 
health hazard that may have been caused by a terrorist incident using nuclear, 
biological, or chemical agents. Events that may be reported include unusual 
types or numbers of symptoms or illnesses presented to the provider, unusual 
trends in health care visits, or unusual trends in prescriptions or purchases of 
over-the-counter pharmaceuticals. To the extent practicable, a person who 
makes a report under this subsection shall not disclose personally identifiable 
information. A person disclosing or not disclosing information pursuant to this 
subsection is immune from any civil or criminal liability that might otherwise 
be incurred or imposed based on the disclosure or lack of disclosure provided 
that the health care provider was acting in good faith and without malice. In 
any proceeding involving liability, good faith and lack of malice are presumed. 
Notwithstanding the foregoing, if a health care provider or unit of State or 
local government willfully does not disclose information pursuant to this 
subsection, the immunity from civil or criminal liability provided under this 
subsection shall not be available if the person had actual knowledge that a 
condition or illness was caused by use of a nuclear, biological, or chemical 
weapon of mass destruction as defined in G.S. 14-288.21(c). 

(b) The State Health Director may issue a temporary order requiring health 
care providers to report symptoms, diseases, conditions, trends in use of heaith 
care services, or other health-related information when necessary to conduct a 
public health investigation or surveillance of an illness, condition, or health 
hazard that may have been caused by a terrorist incident using nuclear, 
biological, or chemical agents. The order shall specify which health care 
providers must report, what information is to be reported, and the period of 
time for which reporting is required. The period of time for which reporting is 
required pursuant to a temporary order shall not exceed 90 days. The 
Commission may adopt rules to continue the reporting requirement when 
necessary to protect the public health. 
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(c) Health care providers and persons in charge of health care facilities or 
laboratories shall, upon request and proper identification, permit the State 
Health Director or a local health director to examine, review, and obtain a copy 
of records containing confidential or protected health information, or a sum- 
mary of pertinent portions of those records, (i) that pertain to a report 
authorized by subsection (a) or required by subsection (b) of this section, or (11) 
that, in the opinion of the State Health Director or local health director, are 
necessary for an investigation of a case or outbreak of an illness, condition, or 
health hazard that may have been caused by a terrorist incident using nuclear, 
biological, or chemical agents. 

(d) Aperson who makes a report pursuant to subsection (b) of this section or 
permits examination, review, or copying of medical records pursuant to 
subsection (c) of this section is immune from any civil or criminal lability that 
otherwise might be incurred or imposed as a result of complying with those 
subsections. 

(e) Confidential or protected health information received by the State 
Health Director or a local health director pursuant to this section shall be 
confidential and shall not be released, except when the release is: 

(1) Made pursuant to any other provision of law; 

(2) To another federal, state, or local public health agency for the purpose 
of preventing or controlling a public health threat; or 

(3) To a court or law enforcement official or law enforcement officer for the 
purpose of enforcing the provisions of this Chapter or for the purpose 
of investigating a terrorist incident using nuclear, biological, or 
chemical agents. A court or law enforcement official or law enforce- 
ment officer who receives the information shall not disclose it further, 
except (1) when necessary to conduct an investigation of a terrorist 
incident using nuclear, biological, or chemical agents, or (11) when the 
State Health Director or a local health director seeks the assistance of 
the court or law enforcement official or law enforcement officer in 
preventing or controlling the public health threat and expressly 
authorizes the disclosure as necessary for that purpose. 

(f) Repealed by Session Laws 2004-124, s. 10.34(a), effective January 1, 
2005. 

(g) In this section the following terms shall include: 

(1) “Health care provider” includes a physician licensed to practice 
medicine in North Carolina or a person who is licensed, certified, or 
credentialed to practice or provide health care services, including, but 
not limited to, pharmacists, dentists, physician assistants, registered 
nurses, licensed practical nurses, advanced practice nurses, chiro- 
practors, respiratory care therapists, and emergency medical techni- 
cians; and 

(2) “Health care facility” includes hospitals, skilled nursing facilities, 
intermediate care facilities, psychiatric facilities, rehabilitation facil- 
ities, home health agencies, ambulatory surgical facilities, or any 
other health care related facility, whether publicly or privately owned. 
(2002-179, s. 1; 2004-80, s. 7; 2004-124, s. 10.34(a).) 


Editor’s Note. — Session Laws 2004-124, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as ‘The 2004-80, s. 7, effective July 8, 2004, rewrote 
Current Operations and Capital Improvements — subsection (c). 

Appropriations Act of 2004’.” Session Laws 2004-124, s. 10.34(a), effective 


Session Laws 2004-124, s. 33.5, contains a January 1, 2005, repealed subsection (f). 
severability clause. 
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§ 130A-477. Abatement of public health threat. 


If it is determined that a public health threat may exist because of the 
contamination of property caused by a terrorist incident using nuclear, 
biological, or chemical agents, the State Health Director may order any action 
to abate that public health threat. To the extent that any owner, lessee, 
operator, or other person in control of the property is innocent of culpability in 
the creation of the public health threat, that person shall not be responsible for 
the costs of abating the public health threat. (2002-179, s. 1.) 


§ 130A-478. Tort liability. 


Article 31 of Chapter 148 applies to negligent acts committed by any officer, 
employee, involuntary servant or agent of the State acting pursuant to this 
Article. (2002-179, s. 1.) 


§ 130A-479. Biological agents registry; rules; penalties. 


(a) The Department shall establish and administer a program for the 
registration of biological agents. The biological agents registry shall identify 
the biological agents possessed and maintained by any person in this State and 
shall contain other information required under rules adopted by the Commis- 
sion. 

(b) The following definitions apply in this section: 

(1) “Biological agent” means: 

a. Any select agent that is a microorganism, virus, bacterium, fungus, 
rickettsia, or toxin listed in Appendix A of Part 72 of Title 42 of the 
Code of Federal Regulations. 

b. Any genetically modified microorganisms or genetic elements from 
an organism on Appendix A of Part 72 of Title 42 of the Code of 
Federal Regulations, shown to produce or encode for a factor 
associated with a disease. 

c. Any genetically modified microorganisms or genetic elements that 
contain nucleic acid sequences coding for any of the toxins listed 
on Appendix A of Part 72 of Title 42 of the Code of Federal 
Regulations, or their toxic submits. 

(2) “Person” means any association, business, corporation, facility, firm, 
individual, institution of higher education, organization, partnership, 
society, State agency, or other legal entity. 

(c) The Commission shall adopt rules for the implementation of the registry 
program, as follows: 

(1) Determining and listing the biological agents required to be reported 
under this section. 

(2) Designating persons required to make reports and specific information 
required to be reported including time limits for reporting, form of 
reports, and to whom reports shall be submitted. 

(3) Providing for the release of information in the registry to State and 
federal law enforcement agencies and the United States Centers for 
Disease Control and Prevention pursuant to a communicable disease 
investigation commenced or conducted by the Department, the Com- 
mission, or other state or federal law enforcement agency having 
investigatory authority, or in connection with any investigation in- 
volving release, theft, or loss of biological agents. 

(4) Establishing a system of safeguards that requires persons possessing 
and maintaining biological agents subject to this section to comply 
with the same federal standards that apply to persons registered to 
possess the same agents under federal law. 


651 


§130A-480 CH. 130A. PUBLIC HEALTH $130A-480 


(5) Establishing a process for persons that possess and maintain biologi- 
cal agents to alert appropriate authorities of unauthorized possession 
or attempted possession of biological agents. The rules shall designate 
appropriate authorities for receipt of alerts from these persons. 

(d) Any person that possesses and maintains any biological agent required 
to be reported under this section shall report to the Department the informa- 
tion required by the Commission for inclusion in the biological agent registry. 

(e) Except as otherwise provided in this section, information prepared for or 
maintained in the registry under this section shall be confidential and shall not 
be a public record under G.S. 132-1. The Department may, in accordance with 
rules adopted by the Commission, release information contained in the 
biological agent registry for the purpose of conducting or aiding in a commu- 
nicable disease investigation. The Department shall cooperate with and may 
share information contained in the biological agent registry with the United 
States Centers for Disease Control and Prevention, and state and federal law 
enforcement agencies in any investigation involving the release, theft, or loss 
of a biological agent required to be reported under this section. Release of 
information from the registry as authorized under this subsection shall not 
render the information released a public record under G.S. 132-1. Release of 
information from the registry as authorized under this subsection also shall 
not render the information prepared for or maintained in the registry a public 
record under G.S. 132-1. 

(f) The Department shall impose a civil penalty for a willful or knowing 
violation of this section in the amount of up to one thousand dollars ($1,000). 
Each day of a continuing violation shall be a separate offense. Any person 
wishing to contest a penalty shall be entitled to an administrative hearing in 
accordance with Chapter 150B of the General Statutes. (2001-469, s. 1; 
2002-179, s. 2(a).) 


Editor’s Note. — Session Laws 2001-469, s. _ tober 1, 2002, recodified former G.S. 130A-149 
3, made this section effective January 1, 2002. as G.S. 130A-479. 
Session Laws 2002-179, s. 2(a), effective Oc- 


§ 130A-480. Emergency department data reporting. 


(a) For the purpose of ensuring the protection of the public health, the State 
Health Director shall develop a syndromic surveillance program for hospital 
emergency departments in order to detect and investigate public health 
threats that may result from (i) a terrorist incident using nuclear, biological, or 
chemical agents or (ii) an epidemic or infectious, communicable, or other 
disease. The State Health Director shall specify the data to be reported by 
hospitals pursuant to this program, subject to the following: 

(1) Each hospital shall submit electronically available emergency depart- 
ment data as specified by rule by the Commission. The Commission, 
in consultation with hospitals, shall establish by rule a schedule for 
the implementation of full electronic reporting capability of all data 
elements by all hospitals. The schedule shall take into consideration 
the number of data elements already reported by the hospital, the 
hospital’s capacity to electronically maintain the remaining elements, 
available funding, and other relevant factors. 

(2) None of the following data for patients or their relatives, employers, or 
household members may be collected by the State Health Director: 
names; postal or street address information, other than town or city, 
county, state, and the first five digits of the zip code; geocode 
information; telephone numbers; fax numbers; electronic mail ad- 
dresses; social security numbers; health plan beneficiary numbers; 
account numbers; certificate or license numbers; vehicle identifiers 
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and serial numbers, including license plate numbers; device identifi- 
ers and serial numbers; web universal resource locators (URLs); 
Internet protocol (IP) address numbers; biometric identifiers, includ- 
ing finger and voice prints; and full face photographic images and any 
comparable images. 

(b) The following are not public records under Chapter 132 of the General 
Statutes and are privileged and confidential: 

(1) Data reported to the State Health Director pursuant to this section. 

(2) Data collected or maintained by any entity with whom the State 
Health Director contracts for the reporting, collection, or analysis of 
data pursuant to this section. 

The State Health Director shall maintain the confidentiality of the data 
reported pursuant to this section and shall ensure that adequate measures are 
taken to provide system security for all data and information. The State 
Health Director may share data with local health departments for public 
health purposes, and the local health departments are bound by the confiden- 
tiality provisions of this section. The State Health Director shall not allow 
information that it receives pursuant to this section to be used for commercial 
purposes and shall not release data except as authorized by other provisions of 
law. 

(c) A person is immune from liability for actions arising from the required 
submission of data under this Article. 

(d) For purposes of this section, “hospital” means a hospital, as defined in 
G.S. 131E-214.1(3), that operates an emergency room on a 24-hour basis. The 
term does not include a psychiatric hospital subject to Article 2 of Chapter 
122C of the General Statutes. 

(e) Administrative emergency department data shall be reported by hospi- 
tals under Article 11A of Chapter 131E of the General Statutes. (2004-124, s. 
10.34(b).) 


Editor’s Note. — Session Laws 2004-124,s. erations and Capital Improvements Appropria- 
10.34(b), made this section effective January 1, tions Act of 2004’.” 


2005. Session Laws 2004-124, s. 33.5, contains a 
Session Laws 2004-124, Ss. DZ provides: severability clause. 
“This act shall be known as “The Current Op- 


§§ 130A-481 through 130A-484: Reserved for future codification pur- 


poses. 


§ 180A-485. Vaccination program established; definitions. 


(a) The Department and local health departments shall offer a vaccination 
program for first responders who may be exposed to infectious diseases when 
deployed to disaster locations. The vaccinations shall include, but are not 
limited to, hepatitis A vaccination, hepatitis B vaccination, diphtheria-tetanus 
vaccination, influenza vaccination, pneumococcal vaccination, and other vac- 
cinations when recommended by the United States Public Health Service and 
in accordance with Federal Emergency Management Directors Policy. Immune 
globulin will be made available when necessary, as determined by the State 
Health Director. 

(b) Participation in the vaccination program is voluntary by the first 
responders, except for first responders who are classified as having “occupa- 
tional exposure” to bloodborne pathogens as defined by the Occupational 
Safety and Health Administration Standard contained at 29 C.F R. 
§ 1910.10300 who shall be required to take the designated vaccinations or 
otherwise required by law. 
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(c) Nothing in this section shall require first responders, except first 
responders for whom the vaccination program is not voluntary as set forth in 
subsection (b) of this section, who present a written statement from a licensed 
physician indicating that a vaccine is medically contraindicated for the first 
responder or who sign a written statement that the administration of a 
vaccination conflicts with the first responder’s religious tenets, to receive a 
vaccine. 

(d) In the event of a vaccine shortage, the State Public Health Director, in 
consultation with the Centers for Disease Control and Prevention, shall give 
priority for vaccination to first responders deployed to a disaster location. 

(e) The Department shall notify first responders of the availability of the 
vaccination program and shall provide educational materials on ways to 
prevent exposure to infectious diseases. 

(f) As used in this section, unless the context clearly requires otherwise, the 
term: 

(1) “Bioterrorism” means the intentional use of any microorganism, virus, 
infectious substance, biological product, or biological agent as defined 
in G.S. 130A-479 that may be engineered as a result of biotechnology 
or any naturally occurring or bioengineered component of any micro- 
organism, virus, infectious substance, or biological product to cause or 
attempt to cause death, disease, or other biological malfunction in any 
living organism. 

(2) “Disaster location” means any geographical location where a 
bioterrorism attack, terrorist incident, catastrophic or natural disas- 
ter, or emergency occurs. 

(3) “First responders” means State and local law enforcement personnel, 
fire department personnel, and emergency medical personnel who will 
be deployed to bioterrorism attacks, terrorist attacks, catastrophic or 
natural disasters, or emergencies. (2003-227, s. 1.) 


Editor’s Note. — Session Laws 2003-227, s. federal funds to implement a vaccination pro- 
2, provides: “Nothing in this act obligates the gram for first responders as enacted in Section 
General Assembly to appropriate State funds 1 of this act.” 


for the implementation of this act. The Depart- Session Laws 2003-227, s. 3, made this sec- 
ment of Health and Human Services shall work tion effective June 19, 2003. 
with local employers to access, when available, 


§§ 130A-486 through 130A-490: Reserved for future codification pur- 


poses. 
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Chapter 130B. 


Hazardous Waste Management Commission. 


§§ 130B-1 through 130B-24: Repealed by Session Laws 2001-474, s. 1, 
effective November 29, 2001. 
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Chapter 131. 
Public Hospitals. 


§§ 131-1 through 131-188: Repealed by Session Laws 1983, c. 775, s. 1. 


Cross References. — As to health care 
facilities and services, see now Chapter 131E. 

Editor’s Note. — Session Laws 1983, c. 775, 
s. 3, provides: “Sec. 3. Notwithstanding the 
foregoing, any unit of government, or units of 
government acting jointly, that as of December 
31, 1983, is operating a hospital or hospitals 
pursuant to Articles 2 or 2A of Chapter 131 of 
the General Statutes may continue to operate 
pursuant to the provisions of those Articles as 
they existed on December 31, 1983, to the 
extent that those Articles are inconsistent with 
this Chapter. However, a unit of government 
that has been operating a hospital pursuant to 
those Articles may choose to continue opera- 
tions under the provisions of one of the Parts of 
Article 2 of this Chapter by adopting an appro- 
priate resolution and by satisfying all other 
requirements of the relevant Part of Article 2 of 
this Chapter.” 

Session Laws 1989, c. 283, effective June 12, 
1989, amends G.S. 131-7. Session Laws 1989, c. 
283, ss. 1 and 2 provide: 

“Section 1. G.S. 131-7, as it applies to hospi- 
tals continuing to operate under Article 2, 
Chapter 131 of the North Carolina General 
Statutes pursuant to Section 3, Chapter 775 of 
the 1983 Session Laws, is amended by rewrit- 
ing the first sentence to read: ‘Should a major- 
ity of the qualified voters upon the question be 
in favor of establishing such county, township, 
or town hospital, the governing body shall pro- 
ceed at once to appoint seven trustees chosen 
from the citizens at large with reference to their 
fitness for such office, all residents of the 
county, township or town, who shall constitute 
a board of trustees for such public hospital.’ 

“Sec. 2. G.S. 131-7 is amended by deleting the 
phrase ‘No practicing physician may serve as a 
trustee.’, and substituting ‘One practicing phy- 
Siclan may serve as a trustee’.” 

Session Laws 1999-377, s. 1, effective August 
4, 1999, amends G.S. 131-4 as it applies to 
hospitals continuing to operate under Article 2, 
Chapter 131 of the North Carolina General 
Statutes pursuant to Section 3, Chapter 775 of 
the 1983 Session Laws, by adding a new subdi- 
vision to read: 

“(4) Extension of Tax Levy. Prior to or follow- 
ing the expiration of the tax levy specified in 


subdivision (3) of this section, a new petition 
may be presented to the governing body of any 
county in which a township is located, signed by 
200 resident freeholders of such township ask- 
ing that an annual tax continue to be levied for 
the maintenance, operation, and improvement 
of the public hospital, after the expiration of the 
tax levy specified in subdivision (3). The proce- 
dure for submitting the petition and holding an 
election on the issue of continuing the tax levy 
shall be the same as the procedure for the 
petition and election for establishment of the 
initial tax levy, provided that the requirement 
that 150 of the 200 petitioners not be residents 
of the city, town, or village where the hospital is 
to be located shall not apply. The tax to be 
levied under such new election shall not exceed 
one twenty-fifth of one cent (145 of 1 cent) on the 
dollar ($1.00) for a period of time not exceeding 
30 years and shall be for the issue of county or 
township bonds to provide funds for the main- 
tenance and improvement of the public hospi- 
tal.” 

Session Laws 1999-377, s. 2, amends G:S. 
131-5 by adding a sentence providing that the 
procedure for submission of the issue of contin- 
uation of the tax levy is to be the same as set 
forth previously in G.S. 131-5, so long as the tax 
is not to exceed one twenty-fifth of one cent on 
the dollar, and by providing the statement to be 
used on ballots when the issue is submitted. 

Session Laws 1999-377, s. 3, provides that all 
hospitals which continue to operate under Ar- 
ticle 2 of Chapter 131, of the General Statutes 
pursuant to Section 3 of Chapter 775 of the 
1983 Session Laws, shall, in addition to the 
powers granted in that article have the powers 
set forth in G.S. 131E-7(a)(1), (3), (5), (6), 131E- 
7(b), 131E-7(c), 1381E-7.1, 1381E-11, 181E-23(1), 
(2 (oO) Cr coy (LONE CLI) Ch 2h Sacha 
(To) CG) (7), (is), (19). (23). 4) Zo) 26), 
Cpr 23) 30) Gi) (32) (33) O44) lo TWe26; 
and 131E-27. 

Session Laws 1999-377, s. 4, provides that 
any hospital continuing to operate under Arti- 
cle 2 of Chapter 131, pursuant to Section 3 of 
Chapter 775 of the 1983 Session Laws, shall be 
considered a “public hospital” within the mean- 
ing of G.S. 159-39 and a “unit of local govern- 
ment” within the meaning of G.S. 160A-20. 
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Chapter 131A. 


Health Care Facilities Finance Act. 


Sec. 

131A-1. 
131A-2. 
131A-3. 
131A-4. 
131A-5. 
131A-6. 
131A-7. 
131A-8. 


Short title. 

Legislative findings. 

Definitions. 

Additional powers. 

Criteria and requirements. 

Additional powers of public agencies. 

Procedural requirements. 

Operation of health care facilities; 
loan agreements; agreements of 
sale or lease; conveyance of inter- 
est in health care facilities. 

131A-9. Construction contracts. 

131A-10. Credit of State not pledged. 

131A-11. Bonds and notes. 

131A-12. Trust agreement or resolution. 


§ 131A-1. Short title. 


This Chapter shall be known, and 
Facilities Finance Act.” (1975, c. 766, s. 


Editor’s Note. — Session Laws 1975, c. 766, 
s. 3, provided that the act would become effec- 
tive upon certification by the State Board of 
Elections that an amendment to the North 
Carolina Constitution authorizing the enact- 
ment of general laws dealing with the transac- 


Sec. 

131A-13. 
131A-14. 
131A-15. 
131A-16. 
131A-17. 


Revenues; pledges of revenues. 

Trust funds. 

Remedies. 

Negotiable instruments. 

Bonds or notes eligible for invest- 
ment. 

Refunding bonds or notes. 

Annual report. 

Officers not liable. 

Tax exemption. 

Conflict of interest. 

Additional method. 

Liberal construction. 

Inconsistent laws inapplicable. 


131A-18. 
131A-19. 
131A-20. 
131A-21. 
131A-22. 
131A-23. 
131A-24. 
131A-25. 


may be cited, as the “Health Care 
1.) 


tions of the type contemplated by the act had 
been approved. Such an amendment was pro- 
posed by Session Laws 1975, c. 641, and 
adopted by vote of the People at the election 
held March 23, 1976. See N.C. Const., Art. V, 
§ 8. 


CASE NOTES 


Cited in News & Observer Publishing Co. v. 
Wake County Hosp. Sys., 55 N.C. App. 1, 284 
S.E.2d 542 (1981). 


§ 131A-2. Legislative findings. 


It is hereby declared to be the policy of the State of North Carolina to 
promote the public health and welfare by providing means for financing, 
refinancing, acquiring, constructing, equipping and providing of health care 
facilities to serve the people of the State and to make accessible to them 
modern and efficient health care facilities. 

The General Assembly hereby finds and declares that: 

(1) There is a need to overcome existing and anticipated physical and 
technical obsolescence of existing health care facilities and to provide 
additional modern and efficient health care facilities in the State; and 

(2) Unless measures are adopted to alleviate such need, the shortage of 
such facilities will become increasingly more urgent and serious; and 

(3) In order to meet such shortage and thereby promote the public health 
and welfare of the people of the State, it is necessary for the State to 
assist in the providing of adequate modern and efficient health care 
facilities in the State so that health and hospital care and services 
may be expanded, improved and fostered to the fullest extent practi- 


cable. 
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The General Assembly hereby further finds and declares that the financing, 
refinancing, acquiring, constructing, equipping and providing of health care 
facilities are public uses and public purposes and that enactment of this 
Chapter is necessary and proper for effectuating the purposes hereof. (1975, c. 
106, Gel O93 wooo se.) 


§ 131A-3. Definitions. 


As used or referred to in this Chapter, the following words and terms shall 
have the following meanings, unless the context clearly indicates otherwise: 

(1) “Bonds” or “notes” means the revenue bonds or bond anticipation 
notes, respectively, authorized to be issued by the Commission under 
this Chapter; 

(2) “Commission” means the North Carolina Medical Care Commission, 
created by Part 10 of Article 3 of Chapter 143B of the General 
Statutes, or, should said Commission be abolished or otherwise 
divested of its functions under this Chapter, the public body succeed- 
ing it in its principal functions, or upon which are conferred by law the 
rights, powers and duties given by this Chapter to the Commission; 

(3) “Cost” as applied to any health care facilities means the cost of 
construction or acquisition; the cost of acquisition of property, includ- 
ing rights in land and other property, both real and personal and 
improved and unimproved; the cost of demolishing, removing or 
relocating any buildings or structures on land so acquired, including 
the cost of acquiring any land to which such buildings or structures 
may be moved or relocated; the cost of all machinery, fixed and 
movable equipment and furnishings; financing charges, interest prior 
to and during construction and, if deemed advisable by the Commis- 
sion, for a period not exceeding two years after the estimated date of 
completion of construction, the cost of engineering and architectural 
surveys, plans and specifications; the cost of consulting and legal 
services and other expenses necessary or incident to determining the 
feasibility or practicability of constructing or acquiring such health 
care facilities; the cost of administrative and other expenses necessary 
or incident to the construction or acquisition of such health care 
facilities, and the financing of the construction or acquisition thereof, 
including reasonable provision for working capital and a reserve for 
debt service; the cost of reimbursing any public or nonprofit agency for 
any payments made for any cost described above or the refinancing of 
any cost described above, provided that no payment shall be reim- 
bursed or any cost be refinanced if such payment was made or such 
cost was incurred earlier than two years prior to the effective date of 
this Chapter; provided further, that it is the intent that any costs 
described above shall be payable solely from the revenues of the 
health care facilities; 

(4) “Health care facilities” means any one or more buildings, structures, 
additions, extensions, improvements or other facilities, whether or not 
located on the same site or sites, machinery, equipment, furnishings 
or other real or personal property suitable for health care or medical 
care; and includes, without limitation: general hospitals, chronic 
diseases, maternity, mental, tuberculosis and other specialized hospi- 
tals; facilities for intensive care and self-care: nursing homes, includ- 
ing skilled nursing facilities and intermediate care facilities; facilities 
for continuing care of the elderly and infirm; clinics and outpatient 
facilities; clinical, pathological and other laboratories; health care 
research facilities; laundries; training facilities for nurses, interns, 
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physicians and other staff members; food preparation and food service 
facilities; administration buildings, central service and other admin- 
istrative facilities; communication, computer; and other electronic 
facilities, fire-fighting facilities, pharmaceutical facilities and recre- 
ational facilities; storage space, X-ray, laser, radiotherapy and other 
apparatus and equipment; dispensaries; utilities; vehicular parking 
lots and garages; office facilities for health care facilities staff mem- 
bers and physicians; and such other health care facilities customarily 
under the jurisdiction of or provided by hospitals, or any combination 
of the foregoing, with all necessary, convenient or related interests in 
land, machinery, apparatus, appliances, equipment, furnishings, ap- 
purtenances, site preparation, landscaping and physical amenities; 

(5) “Non-profit agency” means any nonprofit corporation existing or here- 
after created and empowered to acquire, by lease or otherwise, 
operate or maintain health care facilities; 

(6) “Public agency” means any county, city, town, hospital district or other 
political subdivision of the State existing or hereafter created pursu- 
ant to the laws of the State authorized to acquire, by lease or 
otherwise, operate or maintain health care facilities; 

(7) “State” means the State of North Carolina; 

(8) “Federally guaranteed security” means any security, investment or 
evidence of indebtedness issued pursuant to any provision of federal 
law for the purpose of financing or refinancing the cost of any health 
care facilities which is insured or guaranteed, directly or indirectly, in 
whole or in part as to the repayment of principal or interest by the 
United States of America or any instrumentality thereof; 

(9) “Federally insured mortgage note” means any loan secured by a 
mortgage or deed of trust on any health care facilities owned or leased 
by any public or nonprofit agency which is insured or guaranteed, 
directly or indirectly, in whole or in part as to the repayment of 
principal and interest by the United States of America or any 
instrumentality thereof, or any commitment by the United States of 
America or any instrumentality thereof to so insure or guarantee such 
a loan secured by a mortgage or a deed of trust. 

(10) “Continuing care” means the furnishing, pursuant to a continuing 
care agreement, of shelter, food, and nursing care to an individual not 
related by consanguinity or affinity to the provider furnishing such 
care. Other personal services provided shall be designated in the 
continuing care agreement. Continuing care shall include only life 
care, care for life, or care for a term of years; 

(11) “Life care” or “care for life” means a life lease, life membership, life 
estate, or similar agreement between an individual and a provider by 
which the individual pays a fee for the right to occupy a space in the 
continuing care facility and to receive continuing care for life; and 

(12) “Care for a term of years” means an agreement between an individual 
and a provider whereby the individual pays a fee for the right to 
occupy space in a continuing care facility, and to receive continuing 
care, for at least one year, but for less than the life of the member. 
WM /anceoOven |: L970, Coe, 6 1; 19Sic G45c. 867, ss, 1.2. 2005-238, 
Shel Le) 


Cross References. — As to the definition of | this Chapter, see the Editor’s note under G.S. 
“Long-term care facility” in the Long-Term  131A-1. 
Care Ombudsman Program, see G.S. 143B- Session Laws 2005-238, s. 15, provides: “The 
Tor 1G. General Assembly finds that the provisions of 
Editor’s Note. — As to the effective date of | this act are necessary for the health and wel- 
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fare of the State and as such finds that the act Effect of Amendments. — Session Laws 
shall be construed liberally to effect its pur- 2005-238, s. 13, effective August 1, 2005, de- 


poses.” leted “private” preceding “corporation” in sub- 
Session Laws 2005-238, s. 16, is a severabil- division (5); and inserted “or leased” following 
ity clause. “facilities owned” in subdivision (9). 


§ 131A-4. Additional powers. 


The Commission shall have all of the powers necessary or convenient to 
carry out and effectuate the purposes and provisions of this Chapter, including, 
but without limiting the generality of the foregoing, the power: 

(1) To make and execute contracts and agreements necessary or inciden- 
tal to the exercise of its powers and duties under this Chapter, 
including loan agreements and agreements of sale or leases with and 
mortgages and conveyances to public and nonprofit agencies, persons, 
firms, corporations, governmental agencies and others; 

(2) To acquire by purchase, the exercise of the power of eminent domain 
but only in connection with a financing for a public agency, lease, gift 
or otherwise, or to obtain options for the acquisition of, any property, 
real or personal, improved or unimproved, including interests in land 
in fee or less than fee for any health care facilities, upon such terms 
and at such cost as shall be agreed upon by the owner and the 
Commission; 

(3) To arrange or contract with any county, city, town or other political 
subdivision or instrumentality of the State for the opening or closing 
of streets or for the furnishing of utility or other services to any health 
care facilities; 

(4) To sell, convey, lease as lessor, mortgage, exchange, transfer, or 
otherwise dispose of, or to grant options for any such purposes with 
respect to, any real or personal property or interest therein; 

(5) To pledge or assign any money, purchase price payments, rents, loan 
repayments, charges, fees or other revenues, including any federally 
guaranteed security and moneys received therefrom whether such 
securities are initially acquired by the Commission or a public or 
nonprofit agency, and any proceeds derived by the Commission from 
sales of property, insurance, condemnation awards or other sources; 

(6) To pledge or assign the revenues and receipts from any health care 
facilities and any agreement of sale or lease or the purchase price 
payments, rent and income received thereunder; 

(7) To borrow money as herein provided to carry out and effectuate its 
corporate purposes and to issue in evidence thereof bonds and notes 
for the purpose of providing funds to pay all or any part of the cost of 
any health care facilities, to lend money to any public or nonprofit 
agency to pay all or any part of the cost of health care facilities, to 
acquire any federally guaranteed security or any federally insured 
mortgage note, to lend money to any public or nonprofit agency for the 
acquisition of any federally guaranteed security and to issue revenue 
refunding bonds; 

(8) To finance, acquire, construct, equip, provide, operate, own, repair, 
maintain, extend, improve, rehabilitate, renovate and furnish any 
health care facilities and to pay all or any part of the cost thereof from 
the proceeds of bonds or notes or from any contribution, gift or 
donation or other funds available to the Commission for such purpose; 

(9) To fix, revise, charge and collect or cause to be fixed, revised, charged 
and collected purchase price payments, rents, loan repayments, fees, 
professional contracts and charges for the use of, or services rendered 
by, any health care facilities; 
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(10) To employ fiscal consultants, consulting engineers, architects, attor- 
neys, health care consultants, appraisers and such other consultants 
and employees as may be required in the judgment of the Commission 
and to fix and pay their compensation from funds available to the 
Commission therefor and to select and retain subject to approval of 
the Local Government Commission the financial consultants, under- 
writers and bond attorneys to be associated with the issuance of any 
bonds and to pay for services rendered by underwriters, financial 
consultants or bond attorneys out of the proceeds of any such issue 
with regard to which the services were performed; 

(11) To conduct studies and surveys respecting the need for health care 
facilities and their location, financing and construction: 

(12) To apply for, accept, receive and agree to and comply with the terms 
and conditions governing grants, loans, advances, contributions, in- 
terest subsidies and other aid with respect to health care facilities 
from federal and State agencies or instrumentalities and to accept, 
receive and agree to and comply with the terms and conditions 
governing payments under any health insurance programs; 

(13) To sue and be sued in its own name, plead and be impleaded; 

(14) To acquire and enter into commitments to acquire any federally 
guaranteed security or federally insured mortgage note and to pledge 
or otherwise use any such federally guaranteed security or federally 
insured mortgage note in such manner as the Commission deems in 
its best interest to secure or otherwise provide a source of repayment 
on any of its bonds or notes issued on behalf of any public or nonprofit 
agency to finance or refinance the cost of any health care facilities. 

Any power granted to the Commission under the provisions of this Chapter 
may be exercised by the executive committee of the Commission when the 
Commission is not in session, except that the executive committee may not 
overrule, reverse or disregard any action of the full Commission. The chairman 
of the Commission may call meetings of the executive committee at any time. 
lo omc a7oomsa1 31977,.\c) 267-1979, ©. 54) es! 2-67 1985, ¢ 723, 524!) 


§ 131A-5. Criteria and requirements. 


In undertaking any health care facilities pursuant to this Chapter, the 
Commission shall be guided by and shall observe the following criteria and 
requirements; provided that the determination of the Commission as to its 
compliance with such criteria and requirements shall be final and conclusive: 

(1) There is a need for the health care facilities in the area in which the 
health care facilities are to be located; 

(2) No health care facilities shall be sold or leased nor any loan made to 
any public or nonprofit agency which is not financially responsible and 
capable of fulfilling its obligations, including its obligations under an 
agreement of sale or lease or a loan agreement to make purchase price 
payments, to pay rent, to operate, repair and maintain at its own 
expense the health care facilities and to discharge such other respon- 
sibilities as may be imposed under the agreement of sale or lease or 
loan agreement; 

(3) Adequate provision shall be made for the payment of the principal of 
and the interest on the bonds and any necessary reserves therefor and 
for the operation, repair and maintenance of the health care facilities 
at the expense of the public or nonprofit agency; and 

(4) The public facilities, including utilities, and public services necessary 
for the health care facilities will be made available. (1975, c. 766, s. 1; 
LOO SGy a4. a7.) 
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§ 131A-6. Additional powers of public agencies. 


For the purposes of this Chapter, public agencies are authorized and 
empowered to enter into contracts and agreements, including loan agreements 
and agreements of sale or lease, with the Commission to facilitate the 
financing or refinancing, acquiring, constructing, equipping, providing, oper- 
ating and maintaining of health care facilities and pursuant to any such loan 
agreement or agreement of sale or lease to operate, repair and maintain any 
health care facilities and, subject to the provisions of G.S. 131A-8, to pay the 
cost thereof and the loan repayments, purchase price payments or rent 
therefor from any funds available for such purposes. In addition, public 
agencies may mortgage, pledge, assign, grant a security interest in, or 
otherwise encumber a health care facility, whether owned or leased, to secure 
obligations under a loan agreement or similar debt instrument in connection 
with the issuance of bonds or notes by the Commission under this Chapter. 
Property subject to a mortgage, deed of trust, security interest, or similar lien 
pursuant to this section may be sold at foreclosure in any manner permitted by 
the instrument creating the encumbrance, without compliance with any other 
provision of law regarding the disposition of publicly owned property. The 
granting of a lien on, or security interest in, a health care facility and the 
conveyance of this property pursuant to the provisions of the lien or security 
interest are not subject to the provisions of G.S. 131E-8, 131E-13, or 131E-14. 
OT One OG usrebal Oi OMG ease 8200-238 en 44) 


Editor’s Note. — Session Laws 2005-238, s. Session Laws 2005-238, s. 16, is a severabil- 
15, provides: “The General Assembly finds that ity clause. 
the provisions of this act are necessary for the Effect of Amendments. — Session Laws 


health and welfare of the State and as such 2005-238, s. 14, effective August 1, 2005, added 
finds that the act shall be construed liberally to the last three sentences. 
effect its purposes.” 


§ 131A-7. Procedural requirements. 


In addition to health care facilities initiated by the Commission, any public 
or nonprofit agency may submit to the Commission, and the Commission may 
consider, a proposal for financing health care facilities using such forms and 
following such instructions as may be prescribed by the Commission. Such 
proposal shall set forth the type and location of the health care facilities and 
may include other information and data available to the public or nonprofit 
agency respecting the health care facilities and the extent to which such health 
care facilities conform to the criteria and requirements set forth in this 
Chapter. The Commission may request the public or nonprofit agency to 
provide additional information and data respecting the health care facilities. 
The Commission is authorized to make or cause to be made such investiga- 
tions, surveys, studies, reports and reviews as in its judgment are necessary 
and desirable to determine the feasibility and desirability of the health care 
facilities, the extent to which the health care facilities will contribute to the 
health and welfare of the area in which they will be located, the powers, 
experience, background, financial condition, record of service and capability of 
the management of the public or nonprofit agency, the extent to which the 
health care facilities otherwise conform to the criteria and requirements of this 
Chapter, and such other factors as may be deemed relevant or convenient in 
carrying out the purposes of this Chapter. (1975, c. 766, s. 1.) 
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§ 131A-8. Operation of health care facilities; loan agree- 
ments; agreements of sale or lease; conveyance 
of interest in health care facilities. 


All health care facilities shall be operated to serve and benefit the public and 
there shall be no discrimination against any person based on race, creed, color 
or national origin. 

The Commission may sell or lease any health care facilities to a public or 
nonprofit agency for operation and maintenance or lend money to any public or 
nonprofit agency in such manner as shall effectuate the purposes of this 
Chapter, under a loan agreement or an agreement of sale or lease in form and 
substance not inconsistent herewith. Any such loan agreement or agreement of 
sale or lease may include provisions that: 

(1) The public or nonprofit agency shall, at its own expense, operate, 
repair and maintain the health care facilities covered by such agree- 
ment; 

(2) The purchase price payments to be made under the agreement of sale, 
the rent payable under the agreement of lease or the loan repayments 
under the loan agreement shall in the aggregate be not less than an 
amount sufficient to pay all of the interest, principal and any 
redemption premium on the bonds or notes issued by the Commission 
to pay the cost of the health care facilities sold or leased thereunder or 
to make the loan with respect thereto; 

(3) The public or nonprofit agency shall pay all other costs incurred by the 
Commission in connection with the providing of the health care 
facilities covered by any such agreement, except such costs as may be 
paid out of the proceeds of bonds or notes or otherwise, including, but 
without limitation, insurance costs, the cost of administering the 
resolution authorizing the issuance of, or any trust agreement secur- 
ing, such bonds or notes and the fees and expenses of trustees, paying 
agents, attorneys, consultants and others; 

(4) The loan agreement or the agreement of sale or lease shall terminate 
not earlier than the date on which all such bonds and all other 
obligations incurred by the Commission in connection with the health 
care facilities covered by any such agreement shall be retired or 
provision for such retirement shall be made; and 

(5) The obligation of the public or nonprofit agency to make loan repay- 
ments or purchase price payments or to pay rent shall not be subject 
to cancellation, termination or abatement by the public or nonprofit 
agency until the bonds have been retired or provision has been made 
for such retirement. 

All obligations payable by a public agency under a loan agreement or an 
agreement of sale or lease, including the obligation to make loan repayments 
or purchase price payments or to pay rent and to pay the costs of operating, 
repairing and maintaining health care facilities, shall be payable solely from 
the revenues of the health care facilities being purchased or leased or with 
respect to which a loan is made or other health care facilities of the health care 
facilities of the public agency or from any federally guaranteed security and 
moneys received therefrom and shall not be payable from or charged upon any 
funds of the public agency other than the revenues pledged to such payment; 
provided, however, that nothing herein shall restrict the power of any county, 
city, town or other political subdivision of the State or any hospital district 
created pursuant to Article 13C of Chapter 131 of the General Statutes to 
submit to its qualified voters a health care facility maintenance tax under 
Article 13B of said Chapter 131 for the purposes of financing the cost of 
operation, equipment and maintenance of any health care facility financed for 
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any public agency under this Chapter and all health care facilities authorized 
to be financed under this Chapter and leased to public agencies are hereby 
declared to be included within the definition “hospital facility” as used in said 
Article 13B. 

Where the Commission has acquired a possessory or ownership interest in 
any health care facilities which it has undertaken on behalf of a public or 
nonprofit agency it shall promptly convey, without the payment of any 
consideration, all its right, title and interest in such health care facilities to 
such public or nonprofit agency upon the retirement or provision for the 
retirement of all bonds or notes issued and obligations incurred by the 
Commission in connection with such health care facilities. (197 3, Cy 1OG4Seils 
LOTOCCmOaNS 9.) 


Editor’s Note. — Chapter 131, including tion, was repealed by Session Laws 1983, c. 
Articles 13B and 138C, referred to in this sec- 775, s. 1. See now Chapter 131E. 


CASE NOTES 


Construction with Other Law. — While authorize a private enforcement action against 
G.S. 131A-15 permits “any holder of bonds or a hospital that has discriminated in violation of 
notes issued under the provisions of this Chap- __ this section. Williams v. United States, 242 F.3d 
ter” to bring suit to enforce his contractual 169, 2001 U.S. App. LEXIS 3126 (4th Cir. 
rights under the bond, this provision does not 2001). 


§ 131A-9. Construction contracts. 


Contracts for the construction of any health care facilities on behalf of a 
public agency shall be awarded by the Commission in accordance with Article 
8 of Chapter 143 of the General Statutes. If the Commission shall determine 
that the purposes of this Chapter will be more effectively served, the Commis- 
sion in its discretion may award or cause to be awarded contracts for the 
construction of any health care facilities on behalf of a nonprofit agency upon 
a negotiated basis as determined by the Commission. The Commission shall 
prescribe such bid security requirements and other procedures in connection 
with the award of such contracts as in its judgment shall protect the public 
interest. The Commission may by written contract engage the services of the 
public or nonprofit agency in the construction of such health care facilities and 
may provide in such contract that such public or nonprofit agency, subject to 
such conditions and requirements consistent with the provisions of this 
Chapter as shall be prescribed in such contract, may act as an agent of, or an 
independent contractor for, the Commission for the performance of the 
functions described therein, including the acquisition of the site and other real 
property for such health care facilities, the preparation of plans, specifications 
and contract documents, the award of construction and other contracts upon a 
competitive or negotiated basis, the construction of such health care facilities 
directly by such public or nonprofit agency, the inspection and supervision of 
construction, the employment of engineers, architects, builders and other 
contractors and the provision of money to pay the cost thereof pending 
reimbursement by the Commission. Any such contract may provide that the 
Commission may, out of proceeds of bonds or notes, make advances to or 
reimburse the public or nonprofit agency for its costs incurred in the perfor- 
mance of such functions, and shall set forth the supporting documents required 
to be submitted to the Commission and the reviews, examinations and audits 
that shall be required in connection therewith to assure compliance with the 
provisions of this Chapter and such contract. (1975, c. 766, s. 1.) 
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§ 131A-10. Credit of State not pledged. 


Bonds or notes issued under the provisions of this Chapter shall not be 
secured by a pledge of the faith and credit of the State or of any political 
subdivision thereof or be deemed to create an indebtedness of the State, or of 
any such political subdivision thereof, requiring any voter approval, but shall 
be payable solely from the revenues and other funds provided therefor. Each 
bond or note issued under this Chapter shall contain on the face thereof a 
statement to the effect that the Commission shall not be obligated to pay the 
same nor the interest thereon except from the revenues and other funds 
pledged therefor and that neither the faith and credit nor the taxing power of 
the State or of any political subdivision thereof is pledged as security for the 
payment of the principal of or the interest on such bond or note. 

Expenses incurred by the Commission in carrying out the provisions of this 
Chapter may be made payable from funds provided pursuant to, or made 
available for use under, this Chapter and no liability shall be incurred by the 
Commission hereunder beyond the extent to which moneys shall have been so 
provided. (1975, c. 766, s. 1.) 


§ 131A-11. Bonds and notes. 


The Commission is hereby authorized to provide for the issuance, at one time 
or from time to time, of bonds, or notes in anticipation of the issuance of bonds, 
of the Commission to carry out and effectuate its corporate purposes. The 
principal of and the interest on such bonds or notes shall be payable solely from 
funds provided under this Chapter for such payment. Any such notes may be 
made payable from the proceeds of bonds or renewal notes or, in the event bond 
or renewal note proceeds are not available, such notes may be paid from any 
available revenues or other funds provided therefor. The bonds or notes of each 
issue shall be dated and may be made redeemable before maturity at the 
option of the Commission at such price or prices and upon such terms and 
conditions as may be determined by the Commission. Any such bonds or notes 
shall bear interest at such rate or rates as may be determined by the Local 
Government Commission of North Carolina with the approval of the Commis- 
sion. Notes shall mature at such time or times not exceeding 10 years from 
their date or dates and bonds shall mature at such time or times not exceeding 
40 years from their date or dates, as may be determined by the Commission. 
The Commission shall determine the form and manner of execution of the 
bonds or notes, including any interest coupons to be attached thereto, and shall 
fix the denomination or denominations and the place or places of payment of 
principal and interest, which may be any bank or trust company within or 
without the State. In case any officer whose signature or a facsimile of whose 
signature shall appear on any bonds or notes or coupons attached thereto shall 
cease to be such officer before the delivery thereof, such signature or such 
facsimile shall nevertheless be valid and sufficient for all purposes the same as 
if he had remained in office until such delivery. The Commission may also 
provide for the authentication of the bonds or notes by a trustee or fiscal agent. 
The bonds or notes may be issued in coupon or in registered form, or both, as 
the Commission may determine, and provision may be made for the registra- 
tion of any coupon bonds or notes as to principal alone and also as to both 
principal and interest, and for the reconversion into coupon bonds or notes of 
any bonds or notes registered as to both principal and interest, and for the 
interchange of registered and coupon bonds or notes. No bonds or notes may be 
issued by the Commission under this Chapter unless the issuance thereof is 
approved by the Local Government Commission of North Carolina. 

The Commission shall file with the Secretary of the Local Government 
Commission an application requesting approval of the issuance of such bonds 
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or notes which shall contain such information and have attached to it such 
documents concerning the proposed financing and prospective borrower, 
vendee or lessee as the Secretary may require. 

In determining whether a proposed bond or note issue should be approved, 
the Local Government Commission may consider, in addition to the criteria 
and requirements mentioned in G.S. 131A-5, the effect of the proposed 
financing upon any scheduled or proposed sale of tax-exempt obligations by the 
State or any of its agencies or departments or by any unit of local government 
in the State. 

The Local Government Commission shall approve the issuance of such bonds 
or notes if, upon the information and evidence it receives, it finds and 
determines that the proposed financing will effectuate the purposes of this 
Chapter. 

Upon the filing with the Local Government Commission of a resolution of the 
Commission requesting that its bonds or notes be sold, such bonds or notes 
may be sold in such manner, either at public or private sale, and for such price 
as the Local Government Commission shall determine to be for the best 
interests of the Commission and effectuate best the purposes of this Chapter, 
provided that such sale shall be approved by the Commission. 

The proceeds of any bonds or notes shall be used solely for the purposes for 
which issued and shall be disbursed in such manner and under such restric- 
tions, if any, as the Commission may provide in the resolution authorizing the 
issuance of, or any trust agreement securing, such bonds or notes. 

Prior to the preparation of definitive bonds, the Commission may, under like 
restrictions, issue interim receipts or temporary bonds, with or without 
coupons, exchangeable for definitive bonds, when such bonds shall have been 
executed and are available for delivery. The Commission may also provide for 
the replacement of any bonds or notes which shall become mutilated or shall 
be destroyed or lost. 

Bonds or notes may be issued under the provisions of this Chapter without 
obtaining, except as otherwise expressly provided in this Chapter, the consent 
of any department, division, commission, board, body, bureau or agency of the 
State, and without any other proceedings or the happening of any conditions or 
things other than those proceedings, conditions or things which are specifically 
required by this Chapter and the provisions of the resolution authorizing the 
issuance of, or any trust agreement securing, such bonds or notes. (1975, c. 
(OG RS lel OF OMe Foes ii()s) 


§ 131A-12. Trust agreement or resolution. 


In the discretion of the Commission any bonds or notes issued under the 
provisions of this Chapter may be secured by a trust agreement by and 
between the Commission and a corporate trustee, which may be any trust 
company or bank having the powers of a trust company within or without the 
State. Such trust agreement or the resolution authorizing the issuance of such 
bonds or notes may pledge or assign all or any part of the revenues of the 
Commission received pursuant to this Chapter, including, without limitation, 
fees, loan repayments, purchase price payments, rents, charges, insurance 
proceeds, condemnation awards and any other revenues and funds received in 
connection with any health care facilities and may mortgage any health care 
facilities. Such trust agreement or resolution may contain such provisions for 
protecting and enforcing the rights and remedies of the holders of any such 
bonds or notes as may be reasonable and proper and not in violation of law, 
including covenants setting forth the duties of the Commission in relation to 
the purposes to which bond or note proceeds may be applied, the disposition or 
pledging of the revenues of the Commission, including any payments in respect 
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of any federally guaranteed security or any federally insured mortgage note, 
the duties of the Commission with respect to the acquisition, construction, 
maintenance, repair and operation of any health care facilities, the fees, loan 
repayments, purchase price payments, rents and charges to be fixed and 
collected in connection therewith, the terms and conditions for the issuance of 
additional bonds or notes, and the custody, safeguarding and application of all 
moneys. All bonds issued under this Chapter shall be equally and ratably 
secured by a pledge, charge, and lien upon revenues provided for in such trust 
agreement or resolution, without priority by reason of number, or of dates of 
bonds, execution, or delivery, in accordance with the provisions of this Chapter 
and of such trust agreement or resolution; except that the Commission may 
provide in such trust agreement or resolution that bonds issued pursuant 
thereto shall to the extent and in the manner prescribed in such trust 
agreement or resolution be subordinated and junior in standing, with respect 
to the payment of principal and interest and the security thereof, to any other 
bonds. It shall be lawful for any bank or trust company incorporated under the 
laws of the State which may act as depositary of the proceeds of bonds or notes, 
revenues or other money hereunder to furnish such indemnifying bonds or to 
pledge such securities as may be required by the Commission. Any such trust 
agreement or resolution may set off the rights and remedies, including 
foreclosure of any mortgage, of the holders of any bonds or notes and of the 
trustee, and may restrict the individual right of action by any such holders. In 
addition to the foregoing, any such trust agreement or resolution may contain 
such other provisions as the Commission may deem reasonable and proper for 
the security of the holders of any bonds or notes. Expenses incurred in carrying 
out the provisions of such trust agreement or resolution may be treated as a 
part of the cost of any health care facilities or paid from the revenues pledged 
or assigned to the payment of the principal of and the interest on bonds or 
notes or from any other funds available to the Commission. (1975, c. 766, s. 1; 
JLEHOS! Op ay: Bacon aS) 


§ 181A-13. Revenues; pledges of revenues. 


(a) The Commission is hereby authorized to fix and to collect fees, loan 
repayments, purchase price payments, rents and charges for the use of any 
health care facilities, and any part or section thereof, and to contract with any 
public or nonprofit agency for the use thereof. The Commission may require 
that the public or nonprofit agency shall operate, repair or maintain such 
facilities and shall bear the cost thereof and other costs of the Commission in 
connection therewith, subject to the provisions of G.S. 131A-8 with respect to 
a public agency, as may be provided in the agreement of sale or lease or other 
contract with the Commission, in addition to other obligations imposed under 
such agreement or contract. 

(b) The fees, purchase price payments, rents and charges shall be fixed so as 
to provide a fund sufficient, with such other funds as may be made available 
therefor, (i) to pay the costs of operating, repairing and maintaining the health 
care facilities, to the extent that adequate provision for the payment of such 
costs has not otherwise been provided for, (ii) to pay the principal of and the 
interest on all bonds or notes as the same shall become due and payable and 
(iii) to create and maintain any reserves provided for in the resolution 
authorizing the issuance of, or any trust agreement securing, such bonds; and 
such fees, purchase price payments, rents and charges may be applied or 
pledged to the payment of debt service on the bonds prior to the payment of the 
costs of operating, repairing and maintaining the health care facilities. 

(c) All pledges of fees, loan repayments, purchase price payments, rents, 
charges and other revenues under the provisions of this Chapter shall be valid 
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and binding from the time when such pledges are made. All such revenues so 
pledged and thereafter received by the Commission shall immediately be 
subject to the lien of such pledge without any physical delivery thereof or 
further act, and the lien of any such pledge shall be valid and binding as 
against all parties having claims of any kind in tort, contract or otherwise 
against the Commission, irrespective of whether such parties have notice 
thereof. The resolution or any trust agreement by which a pledge is created or 
any loan agreement, agreement of sale or lease need not be filed or recorded 
except in the records of the Commission. 

(d) The State of North Carolina does pledge to and agree with the holders of 
any bonds or notes issued by the Commission that so long as any of such bonds 
or notes are outstanding and unpaid the State will not limit or alter the rights 
vested in the Commission at the time of issuance of the bonds or notes to fix, 
revise, charge, and collect or cause to be fixed, revised, charged and collected 
loan repayments, purchase price payments, rents, fees and charges for the use 
of or services rendered by any health care facilities in connection with which 
the bonds or notes were issued, so as to provide a fund sufficient, with such 
other funds as may be made available therefor, to pay the costs of operating, 
repairing and maintaining the health care facilities, to pay the principal of and 
the interest on all bonds and notes as the same shall become due and payable 
and to create and maintain any reserves provided therefor and to fulfill the 
terms of any agreements made with the bondholders or noteholders, nor will 
the State in any way impair the rights and remedies of the bondholders or 
noteholders until the bonds or notes and all costs and expenses in connection 
with any action or proceedings by or on behalf of the bondholders or 
noteholders, are fully paid, met and discharged. (1975, c. 1665S: 1; 1979.c 054 
SalZ,) 


§ 131A-14. Trust funds. 


Notwithstanding any other provisions of law to the contrary, all moneys 
received pursuant to the authority of this Chapter, including, without limita- 
tion, fees, loan repayments, purchase price payments, rents, charges, insur- 
ance proceeds, condemnation awards and any other revenues and funds 
received in connection with any health care facilities, shall be deemed to be 
trust funds to be held and applied solely as provided in this Chapter. The 
resolution authorizing the issuance of, or any trust agreement securing, any 
bonds or notes may provide that any of such moneys may be temporarily 
invested pending the disbursement thereof and shall provide that any officer 
with whom, or any bank or trust company with which, such moneys shall be 
deposited shall act as trustee of such moneys and shall hold and apply the 
same for the purposes of this Chapter, subject to such regulations as this 
Chapter and such resolution or trust agreement may provide. Any such 
moneys may be invested as provided in G.S. 159-30, as it may be amended from 
time to time. (1975, c. 766, s. 1; 1979, c. 54, sa 13.) 


§ 131A-15. Remedies. 


Any holder of bonds or notes issued under the provisions of this Chapter or 
any coupons appertaining thereto, and the trustee under any trust agreement 
or resolution authorizing the issuance of such bonds or notes, except to the 
extent the rights herein given may be restricted by such trust agreement or 
resolution, may, either at law or in equity, by suit, action, mandamus or other 
proceeding, protect and enforce any and all rights under the laws of the State 
or granted hereunder or under such trust agreement or resolution, or under 
any other contract executed by the Commission pursuant to this Chapter, and 
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may enforce and compel the performance of all duties required by this Chapter 
or by such trust agreement or resolution to be performed by the Commission or 
by any officer thereof. (1975, c. 766, s. 1.) 


CASE NOTES 


This provision does not authorize a pri- _ visions of this Chapter” to bring suit to enforce 
vate enforcement action against a hospi- his contractual rights under the bond. Williams 
tal that has discriminated in violation of _ v. United States, 242 F.3d 169, 2001 U.S. App. 
G.S. 131A-8, although it does permit “any LEXIS 3126 (4th Cir. 2001). 
holder of bonds or notes issued under the pro- 


§ 131A-16. Negotiable instruments. 


All bonds and interest coupons appertaining thereto issued under this 
Chapter are hereby made investment securities within the meaning of and for 
all the purposes of Article 8 of the Uniform Commercial Code as enacted in this 
State, whether or not they are of such form and character as to be investment 
securities under said Article 8, subject only to the provisions of the bonds 
pertaining to registration. (1975, c. 766, s. 1.) 


§ 1381A-17. Bonds or notes eligible for investment. 


Bonds or notes issued under the provisions of this Chapter are hereby made 
securities in which all public officers and public bodies of the State and its 
political subdivisions, all insurance companies, trust companies, banking 
associations, investment companies, executors, administrators, trustees and 
other fiduciaries may properly and legally invest funds, including capital in 
their control or belonging to them. Such bonds or notes are hereby made 
securities which may properly and legally be deposited with and received by 
any State or municipal officer or any agency or political subdivision of the State 
for any purpose for which the deposit of bonds, notes or obligations of the State 
is now or may hereafter be authorized by law. (1975, c. 766, s. 1.) 


§ 131A-18. Refunding bonds or notes. 


The Commission is hereby authorized to provide for the issuance of refund- 
ing bonds or notes for the purpose of refunding any bonds or notes then 
outstanding which shall have been issued under the provisions of this Chapter, 
including the payment of any redemption premium thereon and any interest 
accrued or to accrue to the date of redemption of such bonds or notes and, if 
deemed advisable by the Commission, for any corporate purpose of the 
Commission, including, without limitation: 

(1) Constructing improvements, additions, extensions or enlargements of 
the health care facilities in connection with which the bonds or notes 
to be refunded shall have been issued, and 

(2) Paying all or any part of the cost of any additional health care 
facilities. 

The issuance of such bonds or notes, the maturities and other details thereof, 
the rights of the holders thereof, and the rights, duties and obligations of the 
Commission in respect of the same shall be governed by the provisions of this 
Chapter which relate to the issuance of bonds or notes, insofar as such 
provisions may be appropriate therefor. 

Refunding bonds or notes may be sold or exchanged for outstanding bonds or 
notes issued under this Chapter and, if sold, the proceeds thereof may be 
applied, in addition to any other authorized purposes, to the purchase, 
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redemption or payment of such refunding bonds or notes, with any other 
available funds, to the payment of the principal, accrued interest and any 
redemption premium on the bonds or notes being refunded, and, if so provided 
or permitted in the resolution authorizing the issuance of, or in the trust 
agreement securing, such bonds or notes, to the payment of any interest on 
such refunding bonds or notes and any expenses in connection with such 
refunding, such proceeds may be invested in direct obligations of, or obliga- 
tions the principal of and the interest on which are unconditionally guaranteed 
by, the United States of America which shall mature or which shall be subject 
to redemption by the holders thereof, at the option of such holders, not later 
than the respective dates when the proceeds, together with the interest 
accruing thereon, will be required for the purposes intended. (1975, c. 766, s. 


§ 131A-19. Annual report. 


The Commission shall, promptly following the close of each fiscal year, 
submit an annual report of its activities under this Chapter for the preceding 
year to the Governor, the State Auditor, the Secretary of Health and Human 
Services, the General Assembly, the Advisory Budget Commission and the 
Local Government Commission. The Commission shall cause an audit of its 
books and accounts relating to its activities under this Chapter to be made at 
least once in each year by an independent certified public accountant and the 
cost thereof may be paid from any available moneys of the Commission. (1975, 
Cy 760, s3 919972443 238 WiArhhe(a)s) 


§ 131A-20. Officers not liable. 


No member or officer of the Commission shall be subject to any personal 
hability or accountability by reason of his execution of any bonds or notes or 
the issuance thereof. (1975, c. 766, s. 1.) 


§ 1381A-21. Tax exemption. 


The exercise of the powers granted by this Chapter will be in all respects for 
the benefit of the people of the State and will promote their health and welfare. 
If bonds or notes are issued by the Commission to provide or improve a health 
care facility, then until the bonds or notes are retired, the facility for which 
bonds or notes are issued is exempt from property taxes to the extent provided 
in this section. If refunding bonds or notes are issued to refund bonds or notes 
issued to provide or improve a health care facility, the facility will continue to 
be exempt from property taxes as provided in this section until such time as 
the refunding bonds or notes are retired, provided that the final maturity of the 
refunding bonds or notes does not extend beyond the final maturity of the 
original bonds or notes. 

Property may be exempt from property taxes as provided in this section if a 
timely application for the exemption is filed with the assessor of the county in 
which the property is located as required under G.S. 105-282.1. The property 
tax exemption under this section shall not exceed the lesser of the original 
principal amount of the bonds or notes or the assessed value for ad valorem tax 
purposes of the facility. If bonds or notes are issued to finance more than one 
health care facility, only that portion of the principal amount of the bonds or 
notes used to provide or improve the particular facility, including any allocable 
reserves and financing costs, may be considered for the purpose of determining 
the amount of the exemption allowable under this section. The exemption 
authorized by this section shall begin with the first full tax year of the taxpayer 
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following the issuance of the bonds and notes. This section does not affect a 
health care facility’s eligibility for a property tax exemption under Subchapter 
II of Chapter 105 of the General Statutes. 

Any bonds or notes issued by the Commission under the provisions of this 
Chapter shall at all times be free from taxation by the State or any local unit 
or political subdivision or other instrumentality of the State, excepting 
inheritance, estate, or gift taxes, income taxes on the gain from the transfer of 
the bonds and notes, and franchise taxes. The interest on the bonds and notes 
is not subject to taxation as income. (1975, c. 766, s. 1; 1995, c. 46, s. 12; 
2000-20, s. 1; 2001-139, s. 10.) 


§ 1381A-22. Conflict of interest. 


If any member, officer or employee of the Commission shall be interested 
either directly or indirectly, or shall be an officer or employee of or have an 
ownership interest in any firm or corporation interested directly or indirectly, 
in any contract with the Commission, such interest shall be disclosed to the 
Commission and shall be set forth in the minutes of the Commission, and the 
member, officer or employee having such interest therein shall not participate 
on behalf of the Commission in the authorization of any such contract. (1975, 
Curoo.s. 1.) 


OPINIONS OF ATTORNEY GENERAL 


Purchase of Revenue Bonds by Commis- appearance of impropriety and possible crimi- 
sion Members. — Although this section does nal penalty under G.S. 14-234. See opinion of 
not prohibit the purchase by Commission mem- Attorney General to Mr. 1.0. Wilkerson, De- 
bers of revenue bonds issued by the Commis- partment of Human Resources, 46 N.C.A.G. 
sion, it is recommended that Commission mem- 219 (1977). 
bers refrain from such purchases to avoid the 


§ 131A-23. Additional method. 


The foregoing sections of this Chapter shall be deemed to provide an 
additional and alternative method for the doing of the things authorized 
thereby and shall be regarded as supplemental and additional to powers 
conferred by other laws, and shall not be regarded as in derogation of any 
powers now existing; provided, however, that the issuance of bonds or notes 
under the provisions of this Chapter need not comply with the requirements of 
any other law applicable to the issuance of bonds or notes. (1975, c. 766, s. 1.) 


§ 131A-24. Liberal construction. 


This Chapter, being necessary for the health and welfare of the people of the 
State, shall be liberally construed to effect the purposes thereof. (1975, c. 766, 
Bly) 


§ 131A-25. Inconsistent laws inapplicable. 


Insofar as the provisions of this Chapter are inconsistent with the provisions 
of any general or special laws, or parts thereof, the provisions of this Chapter 
shall be controlling. (1975, c. 766, s. 1.) 
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Chapter 131B. 
Licensing of Ambulatory Surgical Facilities. 


§§ 131B-1 through 131B-9: Repealed by Session Laws 1983, c. 775, s. 
ibs 
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Chapter 131C. 


Charitable Solicitation Licensure Act. 


§§ 131C-1 through 131C-22: Repealed by Session Laws 1993 (Reg. 
Bessswt994)0c. (a9.s. 1. 


Cross References. — As to solicitation of Session Laws 1989, c. 566, s. 4 repealed 
contributions, see now G.S. 131F-1 et seq. former G.S. 131C-17.2 effective October 1, 
Editor’s Note. — Session Laws 1994 Extra 1989. 
Session, c. 24, s. 14(c), effective October 1, 1994, G.S. 131C-22 would have been repealed by 


amended the effective date of the amendment = Session Laws 1993 (Reg. Sess., 1994), c. 759, s. 
to G.S. 131C-22 made by 1993 Session Laws,c. 1, effective January 1, 1995. 
Dou. Ss. 952. 
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Chapter 131D. 


Inspection and Licensing of Facilities. 


Article 1. 


Licensing of Facilities. 


Sec. 

131D-1. Licensing of maternity homes. 

131D-2. Licensing of adult care homes for the 
aged and disabled. 

131D-3, 181D-4. [Repealed.] 

131D-4.1. Adult care homes; legislative intent. 

131D-4.2. Adult care homes; family care 
homes; annual cost reports; ex- 
emptions; enforcement. 

131D-4.3. Adult care home rules. 

131D-4.4. Adult care home minimum safety 
requirements. 

131D-4.5. Rules adopted by Medical Care 
Commission. 

131D-4.6. Licensure of special care units. 

131D-4.7. Adult care home specialist fund. 

131D-5. [Repealed.] 

131D-6. Certification of adult day care pro- 
grams; purpose; definition; pen- 
alty. 

131D-7. Waiver of rules for certain adult care 
homes providing shelter or ser- 
vices during disaster or emer- 
gency. 

131D-8. Adult care home special care units; 
disclosure of information  re- 
quired. 

131D-9. Immunization of employees and resi- 
dents of adult care homes. 

131D-10. [Reserved.] 


Article 1A. 


Control over Child Placing and Child 
Care. 


131D-10.1. Purpose. 

131D-10.2. Definitions. 

131D-10.3. Licensure required. 

131D-10.3A. Mandatory criminal checks. 

131D-10.4. Exemptions. 

131D-10.5. Powers and duties of the Commis- 
sion. 

131D-10.5A. Collection of data on use of re- 
straints in residential child-care 
facilities. 

131D-10.6. Powers and duties of the Depart- 
ment. 

131D-10.6A. Training by the Division of Social 
Services required. 

131D-10.6B. Report of death. 

131D-10.6C. Maintaining a register of apph- 
cants by the Division of Social 
Services. 


Sec. 

131D-10.7. Penalties. 

131D-10.8. Injunction. 

131D-10.9. Administrative and judicial review. 


Article 2. 


Local Confinement Facilities. 


131D-11. Inspection. 

131D-12. Approval of new facilities. 
131D-138. Failure to provide information. 
131D-14 through 131D-18. [Reserved.] 


Article 3. 


Adult Care Home Residents’ Bill of 
Rights. 


131D-19. Legislative intent. 

131D-20. Definitions. 

131D-21. Declaration of residents’ rights. 

131D-21.1. Peer review. 

131D-21.2. Quality assurance, medical, or peer 
review committees. 

Transfer of management responsibil- 
ities. 

No waiver of rights. 

Notice to resident. 

Implementation. 

Enforcement and investigation. 

Confidentiality. 

Civil action. 

Revocation of license. 

[Repealed.] 

Adult care home community advi- 
sory committees. 

Functions of adult care home com- 
munity advisory committees. 

131D-33. [Repealed.] 

131D-34. Penalties; remedies. 

131D-34.1. Report of death of resident. 


Article 4. 


Temporary Management of Adult Care 
Homes. 


131D-22. 


131D-23. 
131D-24. 
131D-25. 
131D-26. 
131D-27. 
131D-28. 
131D-29. 
131D-30. 
131D-31. 


131D-32. 


131D-35. Temporary management of adult 
care homes. 
131D-36 through 131D-39. [Reserved.] 


Article 5. 


Miscellaneous Provisions. 


131D-40. Criminal history record checks re- 
quired for certain applicants for 
employment. 

131D-41. Compliance history provider file. 

131D-42. Report on use of restraint. 
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ARTICLE 1. 


Licensing of Facilities. 


§ 1381D-1. Licensing of maternity homes. 


(a) The Department of Health and Human Services shall inspect and license 
all maternity homes established in the State under such rules and regulations 
as the Social Services Commission may adopt. 

(b) Facilities subject to the provisions of this section shall include: 

(1) Institutions or homes maintained for the purpose of receiving preg- 
nant women for care before, during, and after delivery, and 

(2) Institutions or lying-in homes maintained for the purpose of receiving 
pregnant women for care before and after delivery, when delivery 
takes place in a licensed hospital. (1868-9, c. 170, s. 3; Code, ss. 2332, 
2333; Rey., ss. 3914, 3915; 1917, c. 170, s. 1;,1919, ¢ 46, sshl, 2;G:5% 
s. 9006; 1925, c. 90, ss. 1, 2; 192 7c: G5:198il «cab 98 ecm etoees 
2; c. 436, ss. 3, 5; 1941, ¢. 270, s. 1; 1945, c. 185; 1951, 103; ¢. 1098, 
s. 2, 1953, ¢. 117; 1955, ¢. 269; 1957, e100, sv 12cm al ie ee 
634; 19GINcrolsa2el IGonce: 391) 1175; 1969 6c, 546 cel 07 acme 
Ss. 135) 198 ecw 2 ions. $2:41997-443 vo AIS) 


Cross References. — As to criminal provi- Article 3 of Chapter 108, as recodified pursuant 
sions for patient abuse and neglect, see G.S. to Session Laws 1981, c. 275, s. 2, effective Oct. 
143202) 1, 1981. 

Editor’s Note. — This Article is Part 2 of 


§ 131D-2. Licensing of adult care homes for the aged and 
disabled. 


(a) The following definitions will apply in the interpretation of this section: 

(1) “Abuse” means the willful or grossly negligent infliction of physical 

pain, injury or mental anguish, unreasonable confinement, or the 

willful or grossly negligent deprivation by the administrator or staff of 

an adult care home of services which are necessary to maintain 
mental and physical health. 

(la) “Administrator” means a person approved by the Department of 
Health and Human Services who has the responsibility for the total 
operation of a licensed domiciliary home. 

(1b) “Adult care home” is an assisted living residence in which the 
housing management provides 24-hour scheduled and unscheduled 
personal care services to two or more residents, either directly or, for 
scheduled needs, through formal written agreement with licensed 
home care or hospice agencies. Some licensed adult care homes 
provide supervision to persons with cognitive impairments whose 
decisions, if made independently, may jeopardize the safety or well- 
being of themselves or others and therefore require Supervision. 
Medication in an adult care home may be administered by designated, 
trained staff. Adult care homes that provide care to two to six 
unrelated residents are commonly called family care homes. 

(1c) “Amenities” means services such as meals, housekeeping, transpor- 
tation, and grocery shopping that do not involve hands-on personal 
care. 

(1d) “Assisted living residence” means any group housing and services 
program for two or more unrelated adults, by whatever name it is 
called, that makes available, at a minimum, one meal a day and 
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G.S. 131D-2(b)(1) is set out twice. See note. 


housekeeping services and provides personal care services directly or 
through a formal written agreement with one or more licensed home 
care or hospice agencies. The Department may allow nursing service 
exceptions on a case-by-case basis. Settings in which services are 
delivered may include self-contained apartment units or single or 
shared room units with private or area baths. Assisted living resi- 
dences are to be distinguished from nursing homes subject to provi- 
sions of G.S. 131E-102. Effective October 1, 2005, there are two types 
of assisted living residences: adult care homes and adult care homes 
that serve only elderly persons. As used in this section, “elderly 
person” means: 

a. Any person who has attained the age of 55 years or older and 
requires assistance with activities of daily living, housing, and 
services, or 

b. Any adult who has a primary diagnosis of Alzheimer’s disease or 
other form of dementia who requires assistance with activities of 
daily living, housing, and services provided by a licensed 
Alzheimer’s and dementia care unit. 

Effective July 1, 1996, there is a third type, multiunit assisted housing with 
services. 

(le) “Compensatory agent” means a spouse, relative, or other caretaker 
who lives with a resident and provides care toa resident. 

(1f) “Department” means the Department of Health and Human Services 
unless some other meaning 1s clearly indicated from the context. 

(2) Repealed by Session Laws 2001-209, s. 1(a), effective June 15, 2001. 

(3) Repealed by Session Laws 1995, c. 535, s. 8. 

(4) “Exploitation” means the illegal or improper use of an aged or disabled 
resident or his resources for another’s profit or advantage. 

(5) “Family care home” means an adult care home having two to six 
residents. The structure of a family care home may be no more than 
two stories high and none of the aged or physically disabled persons 
being served there may be housed in the upper story without provi- 
sion for two direct exterior ground-level accesses to the upper story. 

(6) Repealed by Session Laws 2001-209, s. 1(b), effective June 15, 2001. 

(7) Repealed by Session Laws 1995, c. 535, s. 8. 

(7a) Effective July 1, 1996, “multiunit assisted housing with services” 
means an assisted living residence in which hands-on personal care 
services and nursing services which are arranged by housing man- 
agement are provided by a licensed home care or hospice agency, 
through an individualized written care plan. The housing manage- 
ment has a financial interest or financial affiliation or formai written 
agreement which makes personal care services accessible and avail- 
able through at least one licensed home care or hospice agency. The 
resident has a choice of any provider, and the housing management 
may not combine charges for housing and personal care services. All 
residents, or their compensatory agents, must be capable, through 
informed consent, of entering into a contract and must not be in need 
of 24-hour supervision. Assistance with self-administration of medi- 
cations may be provided by appropriately trained staff when dele- 
gated by a licensed nurse according to the home care agency’s 
established plan of care. Multiunit assisted housing with services 
programs are required to register with the Division of Facility 
Services and to provide a disclosure statement. The disclosure state- 
ment is required to be a part of the annual rental contract that 
includes a description of the following requirements: 
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. Emergency response system; 
. Charges for services offered; 
Limitations of tenancy; 
. Limitations of services; 
. Resident responsibilities; 
Financial/legal relationship between housing management and 
home care or hospice agencies; 
g. A listing of all home care or hospice agencies and other community 
services in the area; 
h. An appeals process; and 
i. Procedures for required initial and annual resident screening and 
referrals for services. 
Continuing care retirement communities, subject to regulation by the 
Department of Insurance under Chapter 58 of the General Statutes, 
are exempt from the regulatory requirements for multiunit assisted 
housing with services programs. 

(8) “Neglect” means the failure to provide the services necessary to 
maintain a resident’s physical or mental health. 

(9) “Personal care services” means any hands-on services allowed to be 
performed by In-Home Aides II or III as outlined in Department rules. 

(10) “Registration” means the submission by a multiunit assisted housing 
with services provider of a disclosure statement containing all the 
information as outlined in subdivision (7a) of this subsection. 

(11) “Resident” means a person living in an assisted living residence for 
the purpose of obtaining access to housing and services provided or 
made available by housing management. 

(12) “Secretary” means the Secretary of Health and Human Services 
unless some other meaning is clearly indicated from the context. 

(al) Persons not to be cared for in adult care homes. — Except when a 
physician certifies that appropriate care can be provided on a temporary basis 
to meet the resident’s needs and prevent unnecessary relocation, adult care 
homes shall not care for individuals with any of the following conditions or care 
needs: 

(1) Ventilator dependency; 

(2) Individuals requiring continuous licensed nursing care; 

(3) Individuals whose physician certifies that placement is no longer 
appropriate; 

(4) Individuals whose health needs cannot be met in the specific adult 
care home as determined by the residence; and 

(5) Such other medical and functional care needs as the Medical Care 
ounce determines cannot be properly met in an adult care 

ome. 

(a2) Persons not to be cared for in multiunit assisted housing with services. 
— Except when a physician certifies that appropriate care can be provided on 
a temporary basis to meet the resident’s needs and prevent unnecessary 
relocation, multiunit assisted housing with services shall not care for individ- 
uals with any of the following conditions or care needs: 

(1) Ventilator dependency; 

(2) Dermal ulcers III and IV, except those stage III ulcers which are 
determined by an independent physician to be healing; 

(3) Intravenous therapy or injections directly into the vein, except for 
intermittent intravenous therapy managed by a home care or hospice 
agency licensed in this State; 

(4) Airborne infectious disease in a communicable state that requires 
isolation of the individual or requires special precautions by the 
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caretaker to prevent transmission of the disease, including diseases 
such as tuberculosis and excluding infections such as the common 
cold; 

(5) Psychotropic medications without appropriate diagnosis and treat- 
ment plans; 

(6) Nasogastric tubes; 

(7) Gastric tubes except when the individual is capable of independently 
feeding himself and caring for the tube, or as managed by a home care 
or hospice agency licensed in this State; 

(8) Individuals requiring continuous licensed nursing care; 

(9) Individuals whose physician certifies that placement is no longer 
appropriate; 

(10) Unless the individual’s independent physician determines otherwise, 
individuals who require maximum physical assistance as documented 
by a uniform assessment instrument and who meet Medicaid nursing 
facility level-of-care criteria as defined in the State Plan for Medical 
Assistance. Maximum physical assistance means that an individual 
has a rating of total dependence in four or more of the seven activities 
of daily living as documented on a uniform assessment instrument; 

(11) Individuals whose health needs cannot be met in the specific multi- 
unit assisted housing with services as determined by the residence; 
and 

(12) Such other medical and functional care needs as the Medical Care 
Commission determines cannot be properly met in multiunit assisted 
housing with services. 

(a3) Hospice care. — At the request of the resident, hospice care may be 
provided in an assisted living residence under the same requirements for 
hospice programs as described in Article 10 of Chapter 131K of the General 
Statutes. 

(b) Licensure; inspections. — 

(1) (Effective until July 1, 2007) The Department of Health and 
Human Services shall inspect and license, under rules adopted by the 
Medical Care Commission, all adult care homes for persons who are 
aged or mentally or physically disabled except those exempt in 
subsection (c) of this section. Licenses issued under the authority of 
this section shall be valid for one year from the date of issuance unless 
revoked earlier by the Secretary for failure to comply with any part of 
this section or any rules adopted hereunder. Licenses shall be re- 
newed annually upon filing and the Department’s approval of the 
renewal application. The Department shall charge each adult care 
home with six or fewer beds a nonrefundable annual license fee in the 
amount of two hundred fifty dollars ($250.00). The Department shall 
charge each adult care home with more than six beds a nonrefundable 
annual license fee in the amount of three hundred fifty dollars 
($350.00) plus a nonrefundable annual per-bed fee of twelve dollars 
and fifty cents ($12.50). A license shall not be renewed if outstanding 
fees, fines, and penalties imposed by the State against the home have 
not been paid. Fines and penalties for which an appeal is pending are 
exempt from consideration. The renewal application shall contain all 
necessary and reasonable information that the Department may by 
rule require. Except as otherwise provided in this subdivision, the 
Department may amend a license by reducing it from a full license to 
a provisional license for a period of not more than 90 days whenever 
the Department finds that: 
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a. The licensee has substantially failed to comply with the provisions 
of Articles 1 and 3 of Chapter 131D of the General Statutes and 
the rules adopted pursuant to these Articles; 

b. There is a reasonable probability that the licensee can remedy the 
licensure deficiencies within a reasonable length of time; and 

c. There is a reasonable probability that the licensee will be able 
thereafter to remain in compliance with the licensure rules for 
the foreseeable future. 

The Department may extend a provisional license for not more than 

one additional 90-day period upon finding that the licensee has made 

substantial progress toward remedying the licensure deficiencies that 
caused the license to be reduced to provisional status. 

The Department may revoke a license whenever: 

a. The Department finds that: 

1. The licensee has substantially failed to comply with the 
provisions of Articles 1 and 3 of Chapter 131D of the General 
Statutes and the rules adopted pursuant to these Articles; 
and 

2. It is not reasonably probable that the licensee can remedy the 
licensure deficiencies within a reasonable length of time; or 

b. The Department finds that: 

1. The licensee has substantially failed to comply with the 
provisions of Articles 1 and 3 of Chapter 131D of the General 
Statutes and the rules adopted pursuant to these Articles; 
and 

2. Although the licensee may be able to remedy the deficiencies 
within a reasonable time, it is not reasonably probable that 
the licensee will be able to remain in compliance with 
licensure rules for the foreseeable future; or 

c. The Department finds that the licensee has failed to comply with 
the provisions of Articles 1 and 3 of Chapter 131D of the General 
Statutes and the rules adopted pursuant to these Articles, and 
the failure to comply endangered the health, safety, or welfare of 
the patients in the facility. 

The Department may also issue a provisional license to a facility, 

pursuant to rules adopted by the Medical Care Commission, for 

substantial failure to comply with the provisions of this section or 
rules adopted pursuant to this section. Any facility wishing to contest 
the issuance of a provisional license shall be entitled to an adminis- 
trative hearing as provided in the Administrative Procedure Act, 

Chapter 150B of the General Statutes. A petition for a contested case 

shall be filed within 30 days after the Department mails written 

notice of the issuance of the provisional license. 
(b) Licensure; inspections. — 

(1) (Effective July 1, 2007) The Department of Health and Human 
Services shall inspect and license, under rules adopted by the Medical 
Care Commission, all adult care homes for persons who are aged or 
mentally or physically disabled except those exempt in subsection (c) 
of this section. The Department shall issue a license for a facility not 
currently licensed as an adult care home for a period of six months. If 
the licensee demonstrates substantial compliance with Articles 1 and 
3 of this Chapter and rules adopted pursuant thereto, the Department 
shall issue a license for the balance of the calendar year. Licenses 
renewed under the authority of this section shall be valid for one year 
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from the date of renewal unless revoked earlier by the Secretary for 

failure to comply with any part of this section or any rules adopted 

hereunder. Licenses shall be renewed annually upon filing and the 

Department’s approval of the renewal application. The Department 

shall charge each adult care home with six or fewer beds a nonrefund- 

able annual license fee in the amount of one hundred twenty-five 
dollars ($125.00). The Department shall charge each adult care home 
with more than six beds a nonrefundable annual license fee in the 
amount of one hundred seventy-five dollars ($175.00) plus a nonre- 
fundable annual per-bed fee of six dollars and twenty-five cents 

($6.25). A license shall not be renewed if outstanding fees, fines, and 

penalties imposed by the State against the home have not been paid. 

Fines and penalties for which an appeal is pending are exempt from 

consideration. The renewal application shall contain all necessary 

and reasonable information that the Department may by rule require. 

Except as otherwise provided in this subdivision, the Department 

may amend a license by reducing it from a full license to a provisional 

license for a period of not more than 90 days whenever the Depart- 
ment finds that: 

a. The licensee has substantially failed to comply with the provisions 
of Articles 1 and 3 of Chapter 131D of the General Statutes and 
the rules adopted pursuant to these Articles; 

b. There is a reasonable probability that the licensee can remedy the 
licensure deficiencies within a reasonable length of time; and 

c. There is a reasonable probability that the licensee will be able 
thereafter to remain in compliance with the licensure rules for 
the foreseeable future. 

The Department may extend a provisional license for not more than 

one additional 90-day period upon finding that the licensee has made 

substantial progress toward remedying the licensure deficiencies that 
caused the license to be reduced to provisional status. 

The Department may revoke a license whenever: 

a. The Department finds that: 

1. The licensee has substantially failed to comply with the 
provisions of Articles 1 and 3 of Chapter 131D of the General 
Statutes and the rules adopted pursuant to these Articles; 
and 

2. It is not reasonably probable that the licensee can remedy the 
licensure deficiencies within a reasonable length of time; or 

b. The Department finds that: 

1. The licensee has substantially failed to comply with the 
provisions of Articles 1 and 3 of Chapter 131D of the General 
Statutes and the rules adopted pursuant to these Articles; 
and 

2. Although the licensee may be able to remedy the deficiencies 
within a reasonable time, it is not reasonably probable that 
the licensee will be able to remain in compliance with 
licensure rules for the foreseeable future; or 

c. The Department finds that the licensee has failed to comply with 
the provisions of Articles 1 and 3 of Chapter 131D of the General 
Statutes and the rules adopted pursuant to these Articles, and 
the failure to comply endangered the health, safety, or welfare of 
the patients in the facility. 

The Department may also issue a provisional license to a facility, 

pursuant to rules adopted by the Medical Care Commission, for 
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substantial failure to comply with the provisions of this section or 

rules adopted pursuant to this section. Any facility wishing to contest 

the issuance of a provisional license shall be entitled to an adminis- 
trative hearing as provided in the Administrative Procedure Act, 

Chapter 150B of the General Statutes. A petition for a contested case 

shall be filed within 30 days after the Department mails written 

notice of the issuance of the provisional license. 
(1a) In addition to the licensing and inspection requirements mandated 
by subdivision (1) of this subsection: 

a. The Department shall ensure that adult care homes required to be 
licensed by this Article are monitored for licensure compliance on 
a regular basis. All facilities licensed under this Article and adult 
care units in nursing homes are subject to inspections at all times 
by the Secretary. The Division of Facility Services shall inspect all 
adult care homes and adult care units in nursing homes on an 
annual basis, effective July 1, 2007, and thereafter. In addition, 
the Department shall ensure that adult care homes are inspected 
every two years to determine compliance with physical plant and 
life-safety requirements. 

b. The Department shall work with county departments of social 
services to do the routine monitoring in adult care homes to 
ensure compliance with State and federal laws, rules, and regu- 
lations in accordance with policy and procedures established by 
the Division of Facility Services and to have the Division of 
Facility Services oversee this monitoring and perform any re- 
quired follow-up inspection. The county departments of social 
services shall document in a written report all on-site visits, 
including monitoring visits, revisits, and complaint investiga- 
tions. The county departments of social services shall submit to 
the Division of Facility Services written reports of each facility 
visit within 20 working days of the visit. 

c. The Division of Facility Services shall conduct and document 
annual reviews of the county departments of social services’ 
performance. When monitoring is not done timely or there is 
failure to identify or document noncompliance, the Department 
may intervene in the particular service in question. Department 
intervention shall include one or more of the following activities: 
1. Sending staff of the Department to the county departments of 

social services to provide technical assistance and to monitor 
the services being provided by the facility. 
2. Advising county personnel as to appropriate policies and 
procedures. 
3. Establishing a plan of action to correct county performance. 
The Secretary may determine that the Department shall assume 
ee county's regulatory responsibility for the county’s adult care 
omes. 
d. (Effective July 1, 2006; see Editor’s Note for training com- 
pletion requirements) The county departments of social ser- 
vices’ adult home specialists and their supervisors shall complete: 
1. Eight hours of prebasic training within 60 days of employ- 
ment; 

2. Thirty-two hours of basic training within six months of em- 
ployment; 

3. Twenty-four hours of postbasic training within six months of 
the basic training program; 
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4. Aminimum of eight hours of complaint investigation training 
within six months of employment; and 

5. A minimum of 16 hours of statewide training annually by the 
Division of Facility Services. 

e. The Department shall monitor regularly the enforcement of rules 
pertaining to air circulation, ventilation, and room temperature 
in resident living quarters. These rules shall include the require- 
ment that air conditioning or at least one fan per resident 
bedroom and living and dining areas be provided when the 
temperature in the main center corridor exceeds 80 degrees 
Fahrenheit. 

f. The Department shall keep an up-to-date directory of all persons 
who are administrators as defined in subdivision (la) of subsec- 
tion (a) of this section. 

(1b) No new license shall be issued for any adult care home to an 
applicant for licensure who: 

a. Was the owner, principal, or affiliate of a licensable facility under 
Chapter 122C, Chapter 131D, or Article 7 of Chapter 110 that had 
its license revoked until one full year after the date of revocation; 

b. Is the owner, principal, or affiliate of an adult care home that was 
assessed a penalty for a Type A or Type B violation until the 
earlier of one year from the date the penalty was assessed or until 
the home has substantially complied with the correction plan 
established pursuant to G.S. 131D-34 and substantial compliance 
has been certified by the Department; or 

c. Is the owner, principal, or affiliate of an adult care home that had 
its license summarily suspended or downgraded to provisional 
status as a result of Type A or B violations until six months from 
the date of reinstatement of the license, restoration from provi- 
sional to full licensure, or termination of the provisional license, 
as applicable. 

d. Is the owner, principal, or affiliate of a licensable facility that had 
its license summarily suspended or downgraded to provisional 
status as a result of violations under Chapter 122C, or Article 1 of 
Chapter 131D, or had its license summarily suspended or denied 
under Article 7 of Chapter 110 until six months from the date of 
the reinstatement of the license, restoration from provisional to 
full licensure, or termination of the provisional license, as appli- 
cable. 

An applicant for new licensure may appeal a denial of certification 
of substantial compliance under subparagraph b. of this subdivision 
by filing with the Department a request for review by the Secretary 
within 10 days of the date of denial of the certification. Within 10 days 
of receipt of the request for review the Secretary shall issue to the 
applicant a written determination that either denies certification of 
substantial compliance or certifies substantial compliance. The deci- 
sion of the Secretary is final. 

(2) Any individual or corporation that establishes, conducts, manages, or 
operates a facility subject to licensure under this section without a 
license is guilty of a Class 3 misdemeanor, and upon conviction shall 
be punishable only by a fine of not more than fifty dollars ($50.00) for 
the first offense and not more than five hundred dollars ($500.00) for 
each subsequent offense. Each day of a continuing violation after 
conviction shall be considered a separate offense. 
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(3) In addition, the Department may summarily suspend a license pur- 
suant to G.S. 150B-3(c) whenever it finds substantial evidence of 
abuse, neglect, exploitation or any condition which presents an 
imminent danger to the health and safety of any resident of the home. 
Any facility wishing to contest summary suspension of a license shall 
be entitled to an administrative hearing as provided in the Adminis- 
trative Procedure Act, Chapter 150B of the General Statutes. A 
petition for a contested case shall be filed within 20 days after the 
Department mails a notice of summary suspension to the licensee. 

(4) Notwithstanding G.S. 8-53 or any other law relating to confidentiality 
of communications between physician and patient, in the course of an 
inspection conducted under subsection (b): 

a. Department representatives may review any writing or other 
record concerning the admission, discharge, medication, care, 
medical condition, or history of any person who is or has been a 
resident of the facility being inspected, and 

b. Any person involved in giving care or treatment at or through the 
facility may disclose information to Department representatives; 

unless the resident objects in writing to review of his records or 

disclosure of such information. 

The facility, its employees and any other person interviewed in the 
course of an inspection shall be immune from liability for damages 
resulting from disclosure of any information to the Department. 

The Department shall not disclose: 

a. Any confidential or privileged information obtained under this 
subsection unless the resident or his legal representative autho- 
rizes disclosure in writing or unless a court of competent juris- 
diction orders disclosure, or 

b. The name of anyone who has furnished information concerning a 
facility without that person’s consent. 

The Department shall institute appropriate policies and procedures 
to ensure that unauthorized disclosure does not occur. All confidential 
or privileged information obtained under this section and the names 
of persons providing such information shall be exempt from Chapter 
132 of the General Statutes. 

(5) Notwithstanding any law to the contrary, Chapter 132 of the General 
Statutes, the Public Records Law, applies to all records of the State 
Division of Social Services of the Department of Health and Human 
Services and of any county department of social services regarding 
inspections of domiciliary care facilities except for information in the 
records that is confidential or privileged, including medical records, or 
that contains the names of residents or complainants. 

(6) Prior to issuing a new license or renewing an existing license, the 
Department shall conduct a compliance history review of the facility 
and its principals and affiliates. The Department may refuse to 
license a facility when the compliance history review shows a pattern 
of noncompliance with State law by the facility or its principals or 
affiliates, or otherwise demonstrates disregard for the health, safety, 
and welfare of residents in current or past facilities. The Department 
shall require compliance history information and make its determi- 
nation according to rules adopted by the Medical Care Commission. 

(c) The following are excluded from the provisions of this section and are not 
required to be registered or obtain licensure under this section: 

(1) Facilities licensed under Chapter 122C or Chapter 131E of the 
General Statutes; 
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(2) Persons subject to rules of the Division of Vocational Rehabilitation 
Services; 

(3) Facilities that care for no more than four persons, all of whom are 
under the supervision of the United States Veterans Administration; 

(4) Facilities that make no charges for housing, amenities, or personal 
care service, either directly or indirectly; and 

(5) Institutions that are maintained or operated by a unit of government 
and that were established, maintained, or operated by a unit of 
government and exempt from licensure by the Department on Sep- 
tember 30, 1995. 

(cl) Although the contract obligation still remains to pay the housing 
management for any services covered by the contract between the resident and 
housing management, the resident of an assisted living facility has the right to 
obtain services not at the expense of the housing management, from providers 
other than the housing management. 

(c2) The Medical Care Commission shall adopt rules necessary to carry out 
this section. The Commission has the authority, in adopting rules, to specify 
the limitation of nursing services provided by assisted living residences. In 
developing rules, the Commission shall consider the need to ensure compara- 
ble quality of services provided to residents, whether these services are 
provided directly by a licensed assisted living provider, licensed home care 
agency, or hospice. In adult care homes, living arrangements where residents 
require supervision due to cognitive impairments, rules shall be promulgated 
to ensure that supervision is appropriate and adequate to meet the special 
needs of these residents. 

(c3) Nothing in this section shall be construed to supersede any federal or 
State antitrust, antikickback, or safe harbor laws or regulations. 

(c4) Housing programs for two or more unrelated adults that target their 
services to elderly or disabled persons in which the only services provided by 
the housing management, either directly or through an agreement or other 
arrangements, are amenities that include, at a minimum, one meal a day and 
housekeeping services, are exempt from licensure, but are required to be listed 
with the Division of Aging, providing information on their location and number 
of units operated. This type of housing is not considered assisted living. 

(d) Repealed by Session Laws 1995, c. 535, s. 8. 

(e) The Department shall ensure that facilities conduct and complete an 
assessment of each resident within seventy-two hours of admitting the 
resident and annually thereafter. In conducting the assessment, the facility 
shall use an assessment instrument approved by the Secretary upon the advice 
of the Director of the Division of Aging. The Department shall provide ongoing 
training for facility personnel in the use of the approved assessment instru- 
ment. 

The facility shall use the assessment to develop appropriate and compre- 
hensive service plans and care plans and to determine the level and type of 
facility staff that is needed to meet the needs of residents. The assessment 
shall determine a resident’s level of functioning and shall include, but not be 
limited to, cognitive status and physical functioning in activities of daily living. 
Activities of daily living are personal functions essential for the health and 
well-being of the resident. The assessment shall not serve as the basis for 
medical care. The assessment shall indicate if the resident requires referral to 
the resident’s physician or other appropriate licensed health care professional 
or community resource. 

The Department as part of its inspection and licensing of adult care homes 
shall review assessments and related service plans and care plans for a 
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selected number of residents. In conducting this review, the Department shall 
determine: 

(1) Whether the appropriate assessment instrument was administered 
and interpreted correctly; 

(2) Whether the facility is capable of providing the necessary services; 

(3) Whether the service plan or care plan conforms to the results of an 
appropriately administered and interpreted assessment; and 

(4) Whether the service plans or care plans are being implemented fully 
and in accordance with an appropriately administered and inter- 
preted assessment. 

If the Department finds that the facility is not carrying out its assessment 
responsibilities in accordance with this section, the Department shall notify 
the facility and require the facility to implement a corrective action plan. The 
Department shall also notify the resident of the results of its review of the 
assessment, service plans, and care plans developed for the resident. In 
addition to administrative penalties, the Secretary may suspend the admission 
of any new residents to the facility. The suspension shall be for the period 
determined by the Secretary and shall remain in effect until the Secretary is 
satisfied that conditions or circumstances merit removing the suspension. 

(f) If any provisions of this section or the application of it to any person or 
circumstance is held invalid, the invalidity does not affect other provisions or 
applications of the section which can be given effect without the invalid 
provision or application, and to this end the provisions of this section are 
severable. 

(g) In order for an adult care home to maintain its license, it shall not hinder 
or interfere with the proper performance of duty of a lawfully appointed 
community advisory committee, as defined by G.S. 131D-31 and G.S. 131D-32. 

(h) Suspension of admissions to adult care home: 

(1) In addition to the administrative penalties described in subsection (b), 
the Secretary may suspend the admission of any new residents to an 
adult care home, where the conditions of the adult care home are 
detrimental to the health or safety of the residents. This suspension 
shall be for the period determined by the Secretary and shall remain 
in effect until the Secretary is satisfied that conditions or circum- 
stances merit removing the suspension. 

(2) In imposing a suspension under this subsection, the Secretary shall 
consider the following factors: 

a. The degree of sanctions necessary to ensure compliance with this 
section and rules adopted hereunder; and 

b. The character and degree of impact of the conditions at the home 
on the health or safety of its residents. 

(3) The Secretary of Health and Human Services shall adopt rules to 
implement this subsection. 

(4) Any facility wishing to contest a suspension of admissions shall be 
entitled to an administrative hearing as provided in the Administra- 
tive Procedure Act, Chapter 150B of the General Statutes. A petition 
for a contested case shall be filed within 20 days after the Department 
mails a notice of suspension of admissions to the licensee. 

(i) Notwithstanding the existence or pursuit of any other remedy, the 
Department of Health and Human Services may, in the manner provided by 
law, maintain an action in the name of the State for injunction or other process 
against any person to restrain or prevent the establishment, conduct, man- 
agement or operation of an adult care home without a license. Such action shall 
be instituted in the superior court of the county in which any unlicensed 
activity has occurred or is occurring. 
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If any person shall hinder the proper performance of duty of the Secretary or 
his representative in carrying out this section, the Secretary may institute an 
action in the superior court of the county in which the hindrance has occurred 
for injunctive relief against the continued hindrance, irrespective of all other 
remedies at law. 

Actions under this subsection shall be in accordance with Article 37 of 
Chapter 1 of the General Statutes and Rule 65 of the Rules of Civil Procedure. 

(j) Adult care homes shall post the Division of Facility Services’ complaint 
hotline number conspicuously in a public place in the facility. (1868-9, c. 170, 
Owe OU ess 502, 2505; hev., ss. 0914, 3915: 1917, c. 170, s. 2 1919) ¢ 467 ss. 
eee 000, 1925, ¢. 90) sso i 2? 192 7-'c. 65: 1931, 6. 175; 1937, c 319) s. 
Ree sem 104 ce 270.5 1945 ¢ 185: 195 lec 103; c. 1098.8: 27 1953, 
etiam Vee OO aloo 1c. M00, Ss. 1c, 4.1 S375 11959; c 684; 1961 6.51 Ss. 2: 
POO DeeGrOody lk D> 969,.¢:.546, s. 1; 1973).c.,476,.ss. 128, 138; 1975; co. 729; 
Posdmen dose C044..s,14°1983, c: 824, 6sal-127 1987, ¢.827,ss. 1,241; 1991, 
Gea nesels 2ih993ic. 821, s: 242) ¢c. 530,82; 'c539, s. 953; 1994, Ex. Sess., 
erase 14(6):71995,.c.280)'s) 15 c.535, s8: 1997-443, s. 11A.118(a); 1997-456; 
ep 07-o22 st 1999-1137ss. 12; 1999-193; 8) 1: 1999-334) ss. 12-15; 177, 
Meee oro, 514; 1999-443, “s) 2; 2000-140; s. 30; 2001-209, ss. 1a), (b): 
2001-487, s. 31; 2003-284, s. 34.1(a); 2003-294, s. 3; 2005-66, s. 1; 2005-276, ss. 


10.40AG), G), (kK), 41.2(a).) 


Subdivision (b)(1) Set Out Twice. — The 
first version of subdivision (b)(1) set out above 
is effective October 5, 2005 until July 1, 2007. 
The second version of subdivision (b)(1) is effec- 
tive July 1, 2007. 

Cross References. — As to joint training of 
Division of Facility Services Consultants, 
County DSS adult home specialists, and adult 
care home providers, see G.S. 143B-5A. 

Editor’s Note. — The subsection (a)(l1c), 
(a)(1d) and (a)(le) designations were assigned 
by the Revisor of Statutes, the designations in 
Session Laws 1995, c. 535, s. 8, having been 
(a)(1b), (a)(1e) and (a)(1d), respectively. 

Session Laws 2001-209, s. 2, provides: “The 
licensure of a group home for developmentally 
disabled adults pursuant to Article 1 of Chapter 
131D of the General Statutes shall be trans- 
ferred to licensure as a supervised living facil- 
ity for developmentally disabled adults under 
G.S. 122C-3(14)e. A supervised living facility 
for developmentally disabled adults licensed 
under this section [s. 2 of Session Laws 2001- 
209] shall: 

“(1) Except as otherwise provided in this 
section [s. 2 of Session Laws 2001-209], comply 
with licensure requirements of Article 2 of 
Chapter 122C of the General Statutes; 

“(2) Within 12 months of the effective date of 
this act [June 15, 2001], comply with building 
code requirements for smoke detectors; 

“(3) Comply either with categories of existing 
rules applicable to group homes for develop- 
mentally disabled adults adopted under Article 
1 of Chapter 131D of the General Statutes, or 
with categories of existing rules applicable un- 


der G.S. 122C-3(14)e., at the option of the 
supervised living facility; and 

“(4) Be subject to adverse action on a license 
under G.S. 122C-24 for failure to comply with 
applicable statutes or rules. 

“A group home for developmentally disabled 
adults licensed under Article 1 of Chapter 131D 
of the General Statutes and transferred to 
licensure under G.S. 122C-3(14)e. shall be 
deemed to have met the building code require- 
ments for licensure as a supervised living facil- 
ity. 

“The Department of Health and Human Ser- 
vices’ Division of Facility Services and Division 
of Mental Health, Developmental Disabilities, 
and Substance Abuse Services shall designate 
the categories of existing rules applicable to the 
supervised living facility option under this sec- 
tion [s. 2 of Session Laws 2001-209].” 

Session Laws 2001-385, ss. 1(d) through (h), 
provide that the Department of Health and 
Human Services shall (i) develop an Adult Care 
Home Quality Improvement Consultation Pro- 
gram to assist providers in the development of 
quality improvement plans for each facility, (11) 
explore alternatives to existing oversight and 
survey practices that will ensure quality in 
adult care homes, and identify rules that 1m- 
pede the direct care of residents or prohibit 
resident choice and develop a proposal for re- 
peal of those rules, (iii) study the cost to the 
State of reducing the county share of State/ 
County Special Assistance from fifty percent 
(50%) to twenty-five percent (25%), phased in 
over a five-year period, (iv) study alternative 
ways to reimburse adult care homes for the 
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costs of residents residing in special care units, 
taking into account the particular needs of 
those residents, and (v) study and make recom- 
mendations on statutory changes that would be 
necessary in order to delineate the various 
populations in facilities currently regulated as 
adult care homes according to the particular 
needs of those populations. The Department 
shall report its findings and recommendations 
to the North Carolina Study Commission on 
Aging not later than March 1, 2002. 

Session Laws 2001-482, ss. 1 and 2, effective 
December 6, 2001, provide: “1. The Department 
of Health and Human Services shall develop an 
assessment instrument that will enable resi- 
dents of adult care homes, and their families, to 
determine the extent to which the facility pro- 
vides quality care. The assessment shall be 
conducted by the State or local government. 
The instrument shall address discreet areas of 
care, services, and physical plant amenities 
and conditions. The Department shall consult 
with industry representatives, advocacy and 
research organizations, and consumers in de- 
veloping the assessment instrument. 

“2. The Department of Health and Human 
Services shall report on the development of the 
assessment instrument to the North Carolina 
Study Commission on Aging on or before April 
1, 2002. The report shall include a recommen- 
dation on whether the assessment should be 
conducted by the State or by local government. 
The Department may conduct a pilot test of the 
assessment in selected adult care homes that 
have agreed to participate. If a pilot test is 
conducted, the Department shall report the 
results of the pilot test to the North Carolina 
Study Commission on Aging not later than 
November 1, 2002.” 

Session Laws 2002-126, s. 10.10C, provides: 
“Notwithstanding any other provision of law to 
the contrary, the requirements of G.S. 131E- 
265 for nursing homes to conduct national 
criminal history record checks for employment 
positions other than those involving direct pa- 
tient care shall become effective no earlier than 
January 1, 2004. Notwithstanding any other 
provision of law to the contrary, the require- 
ments of G.S. 131D-2 for adult care homes to 
conduct national criminal records checks for all 
staff positions shall become effective no earlier 
than January 1, 2004.” 

Session Laws 2002-126, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations, Capitol Improvements, and Finance 
Act of 2002’.” 

Session Laws 2002-126, s. 31.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2002-2003 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2002-2003 fiscal year. For example, 
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uncodified provisions of this act relating to the 
Medicaid program apply only to the 2002-2003 
fiscal year.” 

Session Laws 2002-126, s. 31.6, is a sever- 
ability clause. 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 10.8E, effective 
July 1, 2003, provides: “Notwithstanding any 
other provision of law to the contrary, the 
requirements of G.S. 131E-265 for nursing 
homes to conduct national criminal history 
record checks for employment positions other 
than those involving direct patient care shall 
become effective no earlier than January 1, 
2005. Notwithstanding any other provision of 
law to the contrary, the requirements of G.S. 
131D-2 for adult care homes to conduct na- 
tional criminal records checks for all staff posi- 
tions shall become effective no earlier than 
January 1, 2005.” 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Session Laws 2005-23, s. 1, provides: “The 
Department of Health and Human Services, 
Adult Protective Services Task Force, shall 
collaborate with stakeholders and other per- 
sons interested in improving adult protective 
services and report its findings and recommen- 
dations to the North Carolina Study Commis- 
sion on Aging and to the Legislative Study 
Commission on State Guardianship Laws on or 
before April 1, 2006.” 

Session Laws 2005-66, s. 2, provides: “The 
Medical Care Commission shall adopt rules to 
implement this act.” 

Session Laws 2005-276, s. 10.40A(p), effec- 
tive July 1, 2005, provides: “The Department’s 
Division of Aging and Adult Services shall de- 
velop a Quality Improvement Consultation Pro- 
gram for Adult Care Homes. The purpose of the 
Program is to promote better care and improve 
quality of life in a safe environment for resi- 
dents in adult care homes through consultation 
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and assistance with adult care home providers. 
The county departments of social services shall 
be responsible for implementation of the Pro- 
gram with all adult care homes located in the 
respective county, based on a timetable for 
statewide implementation. 

“The Division of Aging and Adult Services 
shall consult with adult care home providers, 
county departments of social services, con- 
sumer advocates, and other interested stake- 
holders and parties in the development of the 
Quality Improvement Consultation Program 
for Adult Care Homes. 

“The Department shall submit a progress 
report to the North Carolina Study Commission 
on Aging and to the Senate Appropriations 
Committee on Health and Human Services and 
to the House of Representatives Subcommittee 
on Health and Human Services on or before 
April 1, 2006. 

“The report will address the following topics: 

“(1) Principles and philosophies that are res- 
ident-centered and promote independence, dig- 
nity, and choice for residents; 

“(2) Approaches to develop continuous qual- 
ity improvement with a focus on resident sat- 
isfaction and optimal outcomes; 

“(3) Dissemination of best practice models 
that have been used successfully elsewhere; 

“(4) A determination of the availability of 
standardized instruments, and their use to the 
extent possible, to assess and measure adult 
care home performance according to quality of 
life indicators; 

“(5) Utilization of quality improvement plans 
for adult care homes that identify and resolve 
issues that adversely affect quality of care and 
services to residents. The plans include agreed 
upon time frames for completion of improve- 
ments and identification of needed resources; 

“(6) Training required to equip county de- 
partments of social services’ staff to implement 
the Program; 

“(7) A distinction of roles between the regula- 
tory role of the Department’s Division of Facil- 
ity Services and the quality improvement con- 
sultation and monitoring responsibilities of the 
county departments of social services; and 

“(8) Identification of staffing and other re- 
sources needed to implement the Program. 

“The Division of Aging and Adult Services 
shall conduct a pilot of the Quality Improve- 
ment Consultation Program for Adult Care 
Homes. No more than four county departments 
of social services shall participate in the pilot. 
The Division of Aging and Adult Services shall 
consider geographic balance and size in carry- 
ing out the pilot. At the conclusion of the pilot, 
the Division of Aging and Adult Services shall 
make recommendations regarding the effec- 
tiveness of the Quality Improvement Consulta- 
tion Program for Adult Care Homes. If the 
Division recommends expansion of the pilot to 
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other counties or statewide implementation of 
the Program, its report shall include the cost 
and a proposed timetable for implementing 
these recommendations, including the identifi- 
cation of any necessary statutory and adminis- 
trative rule changes. The recommendations 
shall be made to the Secretary of the Depart- 
ment of Health and Human Services, the North 
Carolina Study Commission on Aging, the Sen- 
ate Appropriations Committee on Health and 
Human Services, and the House of Representa- 
tives Subcommittee on Health and Human Ser- 
vices.” 

Session Laws 2005-276, s. 10.40A(r) pro- 
vides: G5. 122C-25 and G'S. 131D-2(b)(1). as 
amended in subsections (g), (h), and (i) of this 
section, become effective July 1, 2007, except 
that the Division may conduct inspections more 
frequently than annually prior to July 1, 2007, 
as funds and personnel permit. G.S. 131D- 
2(b)(la)d., as enacted by subsection (j) of this 
section, becomes effective July 1, 2006. Adult 
home specialists and their supervisors em- 
ployed on or before July 1, 2006, must complete 
the required training components or those por- 
tions of the training components they have not 
completed prior to the effective date within 12 
months.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.3 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2005-2007 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-66, s. 1, effective May 26, 2005, in subdi- 
vision (a)(1d), substituted “October 1, 2005” for 
“October 1, 1995” and “adult care homes that 
serve only elderly persons” for “group homes for 
developmentally disabled adults” in the fifth 
sentence, and added the sixth sentence, and 
added subdivisions a. and b. 

Session Laws 2005-276, s. 10.40A(), effective 
July 1, 2007, in subdivision (b)(1), in the intro- 
ductory paragraph, added the second sentence, 
and in the third sentence, substituted “re- 
newed” for “issued” and “renewal” for “issu- 
ance.” 

Session Laws 2005-276, s. 10.40A(j), effective 
July 1, 2005, rewrote the introductory para- 


graph to subdivision (b)(1la), subdivisions 
(b)(1a)a. through c., (b)(la)e. and (b)(la)f. Effec- 
tive July 1, 2006, it rewrote subdivision 
(b)(1a)d. 


Session Laws 2005-276, s. 10.40A(k), effec- 
tive July 1, 2005, added subsection (j). 
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Session Laws 2005-276, s. 41.2(a), effective 
October 1, 2005, in subdivision (b)(1), in the 
introductory paragraph, in the sixth sentence, 
substituted “two hundred fifty dollars 
($250.00)” for “one hundred twenty-five dollars 
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($125.00)” and in the seventh sentence, substi- 
tuted “three hundred fifty dollars ($350.00)” for 
“one hundred seventy-five dollars ($175.00)” 
and “twelve dollars and fifty cents ($12.50)” for 
“six dollars and twenty-five cents ($6.25).” 


CASE NOTES 


Licensing regulation must bear a rea- 
sonable relationship to the legitimate 
state objective of promoting the safety and 
welfare of the aged or infirm. Tripp v. Flaherty, 
27 N.C. App. 180, 218 S.E.2d 709 (1975), de- 
cided under former § 108-77. 

As to validity of regulation prohibiting 


§ 131D-3: 
§ 131D-4: 


use of an attic for sleeping, see Tripp v. 
Flaherty, 27 N.C. App. 180, 218 S.E.2d 709 
(1975), decided under former G.S. 108-77. 
Applied in Allen v. N.C. Dep't of Health & 
Human Servs., 155 N.C. App. 77, 573 S.E.2d 
565, 2002 N.C. App. LEXIS 1634 (2002), cert. 
denied, 357 N.C. 163, 580 S.E.2d 358 (2003). 


Repealed by Session Laws 1995, c. 449, s. 1. 


Repealed by Session Laws 1995, c. 449, s. 2. 


§ 131D-4.1. Adult care homes; legislative intent. 


The General Assembly finds and declares that the ability to exercise 
personal control over one’s life is fundamental to human dignity and quality of 
life and that dependence on others for some assistance with daily life activities 
should not require surrendering personal control of informed decision making 
or risk taking in all areas of one’s life. 

The General Assembly intends to ensure that adult care homes provide 
services that assist the residents in such a way as to assure quality of life and 
maximum flexibility in meeting individual needs and preserving individual 
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Cross References. — For Department of 
Health and Human Services provision for joint 
training, see G.S. 143B-5A. 

Editor’s Note. — Session Laws 2001-424, 
ss. 21.7(a) and (b), provide: “(a) The Depart- 
ment of Health and Human Services shall con- 
sider the findings and recommendations in the 
March 1, 2001, performance audit report, 
‘Adult Care Home Reimbursement Rates,’ con- 
ducted by the Office of the State Auditor. The 
Department shall implement all of the follow- 
ing recommendations: 

“(1) Identify alternative payment procedures 
that could have a more direct affect on quality 
of care, and continue current efforts to obtain a 
federal waiver to pay adult care homes directly 
for client services. 

“(2) Designate a division within the Depart- 
ment responsible for detailed review of submit- 
ted reports. 

“(3) Develop a plan to phase-in electronic 
filing of cost reports. 

“(4) Require related party disclosure in cost 
reports and modify the audit procedures to 
assure that related party transactions are iden- 
tified. 

“The Department shall report on the imple- 


mentation of these recommendations to the 
Senate Appropriations Committee on Health 
and Human Services, the House of Representa- 
tives Appropriations Subcommittee on Health 
and Human Services, and the Fiscal Research 
Division not later than April 1, 2002. The 
Department may not implement an alternative 
payment procedure unless and until the proce- 
dure has been approved by the General Assem- 
bly. 

“(b) The Fiscal Research Division, through 
the Legislative Services Office, in consultation 
with the Department of Health and Human 
Services, may issue a Request For Proposal 
(RFP) for an independent consultant with ex- 
tensive expertise in rate-setting for public and 
private entities to develop a new rate method- 
ology for establishing reimbursements for adult 
care homes. The final report of the independent 
consultant shall be presented to the General 
Assembly not later than June 1, 2002.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.5, is a sever- 
ability clause. 
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Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-20038 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-482, ss. 1 and 2, effective 
December 6, 2001, provide: “1. The Department 
of Health and Human Services shall develop an 
assessment instrument that will enable resi- 
dents of adult care homes, and their families, to 
determine the extent to which the facility pro- 
vides quality care. The assessment shall be 
conducted by the State or local government. 
The instrument shall address discreet areas of 
care, services, and physical plant amenities 
and conditions. The Department shall consult 
with industry representatives, advocacy and 
research organizations, and consumers in de- 
veloping the assessment instrument. 
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assessment instrument to the North Carolina 
Study Commission on Aging on or before April 
1, 2002. The report shall include a recommen- 
dation on whether the assessment should be 
conducted by the State or by local government. 
The Department may conduct a pilot test of the 
assessment in selected adult care homes that 
have agreed to participate. If a pilot test is 
conducted, the Department shall report the 
results of the pilot test to the North Carolina 
Study Commission on Aging not later than 
November 1, 2002.” 

Session Laws 2005-23, s. 1, provides: “The 
Department of Health and Human Services, 
Adult Protective Services Task Force, shall 
collaborate with stakeholders and other per- 
sons interested in improving adult protective 
services and report its findings and recommen- 
dations to the North Carolina Study Commis- 
sion on Aging and to the Legislative Study 


Commission on State Guardianship Laws on or 
before April 1, 2006.” 


“2. The Department of Health and Human 
Services shall report on the development of the 


§ 131D-4.2. Adult care homes; family care homes; annual 
cost reports; exemptions; enforcement. 


(a) Except for family care homes, adult care homes with a licensed capacity 
of seven to twenty beds, which are licensed pursuant to this Chapter, to 
Chapter 122C of the General Statutes, and to Chapter 131E of the General 
Statutes, shall submit audited reports of actual costs to the Department at 
least every two years in accordance with rules adopted by the Department 
under G.S. 143B-10. For years in which an audited report of actual costs is not 
required, an annual cost report shall be submitted to the Department in 
accordance with rules adopted by the Department under G.S. 143B-10. Adult 
care homes licensed under Chapter 131D of the General Statutes that have 
special care units shall include in reports required under this subsection cost 
reports specific to the special care unit and shall not average special care costs 
with other costs of the adult care home. 

(b) Except for family care homes, adult care homes with a licensed capacity 
of twenty-one beds or more, which are licensed pursuant to this Chapter, to 
Chapter 122C of the General Statutes, and to Chapter 131E of the General 
Statutes, shall submit annual audited reports of actual costs to the Depart- 
ment of Health and Human Services, in accordance with rules adopted by the 
Department under G.S. 143B-10. Adult care homes licensed under Chapter 
131D of the General Statutes that have special care units shall include in the 
reports required under this subsection cost reports specific to the special care 
unit and shall not average special care costs with other costs of the adult care 
home. 

(c) Repealed by Session Laws 1999-334, s. 3.1, effective July 1, 1999. 

(d) Facilities that do not receive State/County Special Assistance or Medic- 
aid personal care are exempt from the reporting requirements of this section. 

(e) Except as otherwise provided in this subsection, the annual reporting 
period for facilities licensed pursuant to this Chapter or Chapter 131E of the 
General Statutes shall be October 1 through September 30, with the annual 
report due by the following December 31, unless the Department determines 
there is good cause for delay. The annual report for combination facilities and 
free-standing adult care home facilities owned and operated by a hospital shall 
be due 15 days after the hospital’s Medicare cost report is due. The annual 
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report for combination facilities not owned and operated by a hospital shall be 
due 15 days after the nursing facility’s Medicaid cost report is due. The annual 
reporting period for facilities licensed pursuant to Chapter 122C of the General 
Statutes shall be July 1 through June 30, with the annual report due by the 
following December 31, unless the Department determines there is good cause 
for delay. Under this subsection, good cause is an action that is uncontrollable 
by the provider. If the Department finds good cause for delay, it may extend the 
deadline for filing a report for up to an additional 30 days. 

(f) The Department shall have the authority to conduct audits and review 
audits submitted pursuant to subsections (a), (b), and (c) above. 

(g) The Department shall suspend admissions to facilities that fail to submit 
annual reports by December 31, or by the date established by the Department 
when good cause for delay is found pursuant to G.S. 131D-4.2(e). Suspension 
of admissions shall remain in effect until reports are submitted or licenses are 
suspended or revoked under subdivision (2) of this subsection. The Depart- 
ment may take either or both of the following actions to enforce compliance by 
a facility with this section, or to punish noncompliance: 

(1) Seek a court order to enforce compliance; 
(2) Suspend or revoke the facility’s license, subject to the provisions of 
Chapter 150B of the General Statutes. 

(h) The report documentation shall be used to adjust the adult care home 
rate annually, an adjustment that is in addition to the annual standard 
adjustment for inflation as determined by the Office of State Budget and 
Management. Rates for family care homes shall be based on market rate data. 
The Secretary of Health and Human Services shall adopt rules for the 
rate-setting methodology and audited cost reports in accordance with G.S. 
143B-10. (1995, c. 449, s. 3; c. 535, s. 10; 1997-73, ss. 1).2591997-443.qe 
11A.118(a); 1998-212, s) 12.1A; 1999-334, ss. 3.1; 3.22 2000-140; -s. -98alGay: 
2001-157, s. 1; 2001-424, s. 12.2(b).) 


Editor’s Note. — The preamble to Session 
Laws 2001-157 reads as follows: “Whereas, the 
number of individuals diagnosed with 
Alzheimer’s disease or related dementia and 
mental health disabilities is increasing; and 

“Whereas, family members must often seek 
out-of-home care for these individuals in spe- 
cial care units; and 

“Whereas, separate licensure and opera- 
tional policies are required for special care 
units that advertise themselves as such; and 

“Whereas, current reimbursement systems 
do not adequately address the total cost of care 
being provided for persons diagnosed with 
Alzheimer’s disease or related dementia or 
mental health disabilities in licensed adult care 
home special care units, and this inadequacy 
creates a barrier to access for the public assis- 
tance population; Now, therefore,” 

Session Laws 2001-157, s. 2, provides: “Based 
upon the data obtained from cost reports, the 
Department of Health and Human Services 
shall develop a designated reimbursement sys- 
tem for residents residing in special care units 


in adult care homes taking into account the 
costs determined and funding available from 
both State/County Special Assistance and Med- 
icaid payments. The Department shall not im- 
plement the designated reimbursement system 
until the General Assembly has reviewed the 
system pursuant to Section 3 of this act.” 

Session Laws 2001-157, s. 3, provides: “Not 
later than May 1, 2002, the Department of 
Health and Human Services shall report to the 
General Assembly on the development of cost 
reports and designated reimbursement sys- 
tems required under this act. The Department 
shall provide a copy of the report to the House 
of Representatives and Senate appropriations 
committees on health and human services and 
to the Fiscal Research Division of the Legisla- 
tive Services Office.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.5, is a sever- 
ability clause. 
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§ 131D-4.3. Adult care home rules. 


(a) Pursuant to G.S. 143B-165, the North Carolina Medical Care Commis- 
sion shall adopt rules to ensure at a minimum, but shall not be limited to, the 
provision of the following by adult care homes: 

(1) Repealed by Session Laws 2000-111, s. 1. 

(2) Aminimum of 75 hours of training for personal care aides performing 
heavy care tasks and a minimum of 40 hours of training for all 
personal care aides. The training for aides providing heavy care tasks 
shall be comparable to State-approved Certified Nurse Aide I training. 
For those aides meeting the 40-hour requirement, at least 20 hours 
shall be classroom training to include at a minimum: 

. Basic nursing skills; 
. Personal care skills; 
Cognitive, behavioral, and social care; 
. Basic restorative services; 
. Residents’ rights. 

A minimum of 20 hours of training shall be provided for aides in 
family care homes that do not have heavy care residents. Persons who 
either pass a competency examination developed by the Department 
of Health and Human Services, have been employed as personal care 
aides for a period of time as established by the Department, or meet 
minimum requirements of a combination of training, testing, and 
experience as established by the Department shall be exempt from the 
training requirements of this subdivision; 

(3) Monitoring and supervision of residents; 

(4) Oversight and quality of care as stated in G.S. 131D-4.1; and 

(5) Adult care homes shall comply with all of the following staffing 
requirements: 

a. First shift (morning): 0.4 hours of aide duty for each resident 
(licensed capacity or resident census), or 8.0 hours of aide duty 
per each 20 residents (licensed capacity or resident census) plus 
3.0 hours for all other residents, whichever is greater; 

b. Second shift (afternoon): 0.4 hours of aide duty for each resident 
(licensed capacity or resident census), or 8.0 hours of aide duty 
per each 20 residents plus 3.0 hours for all other residents 
(licensed capacity or resident census), whichever is greater; 

c. Third shift (evening): 8.0 hours of aide duty per 30 or fewer 
residents (licensed capacity or resident census). 

In addition to these requirements, the facility shall provide staff to 
meet the needs of the facility's heavy care residents equal to the 
amount of time reimbursed by Medicaid. As used in this subdivision, 
the term “heavy care resident” means an individual residing in an 
adult care home who is defined “heavy care” by Medicaid and for 
which the facility is receiving enhanced Medicaid payments for such 
needs. Each facility shall post in a conspicuous place information 
about required staffing that enables residents and their families to 
ascertain each day the number of direct care staff and supervisors 
that are required by law to be on duty for each shift for that day. 

(b) Rules to implement this section shall be adopted as emergency rules in 
accordance with Chapter 150B of the General Statutes. 

(c) The Department may suspend or revoke a facility’s license, subject to the 
provisions of Chapter 150B, to enforce compliance by a facility with this section 
or to punish noncompliance. (1995, c. 449, s. 3; c. 535, s. 10; 1997-443, s. 
11A.118(a); 1998-212, s. 12.16B(a); 2000-111, s. 1; 2001-85, s. 1; 2001-487, s. 
85(a).) 
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Cross References. — As to posting of infor- 
mation indicating number of nursing home 
staff on duty, see G.S. 131E-114.1. 


§ 131D-4.4. Adult care home minimum safety require- 
ments. 


In addition to other requirements established by this Article or by rules 
adopted pursuant to this Article or other provisions of law, every adult care 
home shall provide to each resident the care, safety, and services necessary to 
enable the resident to attain and maintain the highest practicable level of 


physical, emotional, and social well-being in accordance with: 
(1) The resident’s individual assessment and plan of care; and 
(2) Rules and standards relating to quality of care and safety adopted 
under this Chapter. (1999-334, s. 1.1.) 


Editor’s Note. — Session Laws 2001-482, 
ss. 1 and 2, effective December 6, 2001, provide: 
“1. The Department of Health and Human 
Services shall develop an assessment instru- 
ment that will enable residents of adult care 
homes, and their families, to determine the 
extent to which the facility provides quality 
care. The assessment shall be conducted by the 
State or local government. The instrument 
shall address discreet areas of care, services, 
and physical plant amenities and conditions. 
The Department shall consult with industry 
representatives, advocacy and research organi- 
zations, and consumers in developing the as- 
sessment instrument. 


“2. The Department of Health and Human 
Services shall report on the development of the 
assessment instrument to the North Carolina 
Study Commission on Aging on or before April 
1, 2002. The report shall include a recommen- 
dation on whether the assessment should be 
conducted by the State or by local government. 
The Department may conduct a pilot test of the 
assessment in selected adult care homes that 
have agreed to participate. If a pilot test is 
conducted, the Department shall report the 
results of the pilot test to the North Carolina 
Study Commission on Aging not later than 
November 1, 2002.” 


§ 131D-4.5. Rules adopted by Medical Care Commission. 


The Medical Care Commission shall adopt rules as follows: 

(1) Establishing minimum medication administration standards for adult 
care homes. The rules shall include the minimum staffing and 
training requirements for medication aides and standards for profes- 
sional supervision of adult care homes’ medication controls. The 
requirements shall be designed to reduce the medication error rate in 
adult care homes to an acceptable level. The requirements shall 
include, but need not be limited to, all of the following: 

a. Training for medication aides, including periodic refresher train- 
ing. 

b. Standards for management of complex medication regimens. 

c. Oversight by licensed professionals. 

d. Measures to ensure proper storage of medication. 

(2) Establishing training requirements for adult care home staff in 
behavioral interventions. The training shall include appropriate re- 
sponses to behavioral problems posed by adult care residents. The 
training shall emphasize safety and humane care and shall specifi- 
cally include alternatives to the use of restraints. 

(3) Establishing minimum training and education qualifications for su- 
pervisors in adult care homes and specifying the safety responsibili- 
ties of supervisors. 

(4) Specifying the qualifications of staff who shall be on duty in adult care 
homes during various portions of the day in order to assure safe and 
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quality care for the residents. The rules shall take into account varied 
resident needs and population mixes. 

(5) Implementing the due process and appeal rights for discharge and 
transfer of residents in adult care homes afforded by G.S. 131D-21. 
The rules shall offer at least the same protections to residents as State 
and federal rules and regulations governing the transfer or discharge 
of residents from nursing homes. 

(6) Establishing procedures for determining the compliance history of 
adult care homes’ principals and affiliates. The rules shall include 
criteria for refusing to license facilities which have a history of, or 
have principals or affiliates with a history of, noncompliance with 
State law, or disregard for the health, safety, and welfare of residents. 

(7) For the licensure of special care units in accordance with G.S. 
131D-4.6, and for disclosures required to be made under G.S. 131D-8. 

(8) For time limited provisional licenses and for granting extensions for 
provisional licenses. (1999-334, s. 1.1; 2000-111, s. 2.) 


Editor’s Note. — G.S. 1381D-8, referred to in 
subdivision (7) of this section, was originally 
enacted by Session Laws 1999-334, s. 2.1, as 
G.S. 131D-7. It was renumbered as G.S. 131D-8 
by Session Laws 1999-456, s. 61(a), which pro- 
vided that all references to “G.S. 1381D-7” in 
Session Laws 1999-334, which amended this 
section, be rewritten to read “G.S. 131D-8.” 

Session Laws 1999-334, s. 3.10, provides that 


shall adopt temporary rules in accordance with 
Chapter 150B of the General Statutes to imple- 
ment G.S. 131D-4.5 as enacted by this act 
within 60 days of the date this act became law, 
July 22, 1999, and that the Secretary’s author- 
ity to adopt temporary rules expires on the 
effective date of permanent rules adopted by 
the Medical Care Commission to implement 
G.S. 131D-4.5. 


the Secretary of Health and Human Services 


§ 1381D-4.6. Licensure of special care units. 


(a) As used in this section, the term “special care unit” means a wing or 
hallway within an adult care home, or a program provided by an adult care 
home, that is designated especially for residents with Alzheimer’s disease or 
other dementias, a mental health disability, or other special needs disease or 
condition as determined by the Medical Care Commission. 

(b) An adult care home that holds itself out to the public as providing a 
special care unit shall be licensed as such and shall, in addition to other 
licensing requirements for adult care homes, meet the standards established 
under rules adopted by the Medical Care Commission. 

(c) An adult care home that holds itself out to the public as providing a 
special care unit without being licensed as a special care unit is subject to 
licensure actions and penalties provided under G.S. 131D-2(b), as well as any 
other action permitted by law. (1999-334, s. 1.1.) 


§ 181D-4.7. Adult care home specialist fund. 


There is established the adult care home specialist fund. The fund shall be 
maintained in and by the Department for the purpose of assisting county 
departments of social services in paying salaries of adult care home specialists. 
(1999-334, s. 1.1.) 


§ 131D-5: 
§ 131D-6. 


Repealed by Session Laws 1983, c. 637, s. 1. 


Certification of adult day care programs; pur- 
pose; definition; penalty. 
(a) It is the policy of this State to enable people who would otherwise need 
full-time care away from their own residences to remain in their residences as 
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long as possible and to enjoy as much independence as possible. One of the 
programs that permits adults to remain in their residences and with their 
families is adult day care. 

(b) As used in this section “adult day care program” means the provision of 
group care and supervision in a place other than their usual place of abode on 
a less than 24-hour basis to adults who may be physically or mentally disabled. 
The Department of Health and Human Services shall annually inspect and 
certify all adult day care programs, under rules adopted by the Social Services 
Commission. The Social Services Commission shall adopt rules to protect the 
health, safety, and welfare of persons in adult day care programs. These rules 
shall include minimum standards relating to management of the program, 
staffing requirements, building requirements, fire safety, sanitation, nutrition, 
and program activities. Adult day care programs are not required to provide 
transportation to participants; however, those programs that choose to provide 
transportation shall comply with rules adopted by the Commission for the 
health and safety of participants during transport. 

The Department of Health and Human Services shall enforce the rules of the 
Social Services Commission. 

(b1) An adult day care program that provides or that advertises, markets, or 
otherwise promotes itself as providing special care services for persons with 
Alzheimer’s disease or other dementias, a mental health disability, or other 
special needs disease or condition shall provide the following written disclo- 
sures to the Department and to persons seeking adult day care program special 
care services: 

(1) Astatement of the overall philosophy and mission of the adult day care 
program and how it reflects the special needs of participants with 
dementia. 

(2) The process and criteria for providing or discontinuing special care 
Services. 

(3) The process used for assessment and establishment of the plan of care 
and its implementation, including how the plan of care is responsive 
to changes in the participant’s condition. 

(4) Staffing ratios and how they meet the participant’s need for increased 
special care and supervision. 

(5) Staff training that is dementia-specific. 

(6) Physical environment and design features that specifically address the 
needs of participants with Alzheimer’s disease or other dementias. 

(7) Frequency and type of participant activities provided. 

(8) Involvement of families in special care and availability of family 
support programs. 

(9) Additional costs and fees to the participant for special care. 

(b2) As part of its certification renewal procedures and inspections, the 
Department shall examine for accuracy the written disclosure of each adult 
day care program subject to this section. Substantial changes to written 
Se shall be reported to the Department at the time the change is 
made. 

(b3) Nothing in this section shall be construed as prohibiting an adult day 
care program that does not advertise, market, or otherwise promote itself as 
providing special care services for persons with Alzheimer’s disease or other 
dementias from providing adult day care services to persons with Alzheimer’s 
disease or other dementias, a mental health disability, or other special needs 
disease or condition. 

(b4) As used in this section, the term “special care service” means a 
program, service, or activity designed especially for participants with 
Alzheimer’s disease or other dementias, a mental health disability, or other 
special needs disease or condition as determined by the Medical Care Com- 
mission. 
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(c) The Secretary may impose a civil penalty not to exceed one hundred 
dollars ($100.00) for each violation on a person, firm, agency, or corporation 
who willfully violates any provision of this section or any rule adopted by the 
Social Services Commission pursuant to this section. Each day of a continuing 
violation constitutes a separate violation. 

In determining the amount of the civil penalty, the Secretary shall consider 
the degree and extent of the harm or potential harm caused by the violation. 

The Social Services Commission shall adopt rules concerning the imposition 
of civil penalties under this subsection. 

The clear proceeds of civil penalties imposed pursuant to this subsection 
shall be remitted to the Civil Penalty and Forfeiture Fund in accordance with 
G.S..115C-457.2. 

(cl) Any person, firm, agency, or corporation that harms or willfully neglects 
a person under its care is guilty of a Class 1 misdemeanor. 

(d) The following programs are exempted from the provisions of this section: 

(1) Those that care for three people or less; 

(2) Those that care for two or more persons, all of whom are related by 
blood or marriage to the operator of the facility; 

(3) Those that are required by other statutes to be licensed by the 
Department of Health and Human Services. (1985, c. 349, s. 1; 1993, 
c. 539, s. 954; 1994, Ex. Sess., c. 24, s. 14(c); 1997-443, s. 11A.118(a); 
HOO S22 lay S04 711999-334.095 2:27 2001-90; s. 1.) 


Editor’s Note. — Subsections (b2), (b3), and _—_ tions have been renumbered at the direction of 
(b4) were originally enacted by 8.L.1999-334,s. the Revisor of Statutes. 
2.2, as subsections (c), (d), and (e). The subsec- 


§ 131D-7. Waiver of rules for certain adult care homes 
providing shelter or services during disaster 
or emergency. 


(a) The Division of Facility Services may temporarily waive, during disas- 
ters or emergencies declared in accordance with Article 1 of Chapter 166A of 
the General Statutes, any rules of the Commission pertaining to adult care 
homes to the extent necessary to allow the adult care home to provide 
temporary shelter and temporary services requested by the emergency man- 
agement agency. The Division may identify, in advance of a declared disaster 
or emergency, rules that may be waived, and the extent the rules may be 
waived, upon a disaster or emergency being declared in accordance with 
Article 1 of Chapter 166A of the General Statutes. The Division may also waive 
rules under this subsection during a declared disaster or emergency upon the 
request of an emergency management agency and may rescind the waiver if, 
after investigation, the Division determines the waiver poses an unreasonable 
risk to the health, safety, or welfare of any of the persons occupying the adult 
care home. The emergency management agency requesting temporary shelter 
or temporary services shall notify the Division within 72 hours of the time the 
preapproved waivers are deemed by the emergency management agency to 
apply. 

(b) As used in this section, “emergency management agency’ is as defined in 
G.S. 166A-4(2). (1999-307, s. 2.) 


Editor’s Note. — Pursuant to Session Laws 334, s. 2.1, has been renumbered as G.S. 
1999-456, s. 6l(a), the section originally en- 131D-8. 
acted as G.S. 131D-7 by Session Laws 1999- 
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§ 131D-8. Adult care home special care units; disclosure of 
information required. 


(a) An adult care home licensed under this Part that provides care for 
persons in special care units as defined in G.S. 131D-4.6 shall disclose the form 
of care or treatment provided that distinguishes the special care unit as being 
especially designed for residents with Alzheimer’s disease or other dementias, 
a mental health disability, or other special needs disease or condition. The 
disclosure shall be in writing and shall be made to all of the following: 

(1) The Department as part of its licensing procedures. 

(2) Each person seeking placement within a special care unit, or the 
person’s authorized representative, prior to entering into an agree- 
ment with the person to provide special care. 

(3) The Office of State Long-Term Care Ombudsman, annually, or more 
often if requested. 

(b) Information that must be disclosed in writing shall include, but is not 
limited to, all of the following: 

(1) A statement of the overall philosophy and mission of the licensed 
facility and how it reflects the special needs of residents with 
Alzheimer’s disease or other dementias, a mental health disability, or 
other special needs disease or condition. 

(2) The process and criteria for placement, transfer, or discharge to or 
from the special care unit. 

(3) The process used for assessment and establishment of the plan of care 
and its implementation, including how the plan of care is responsive 
to changes in the resident’s condition. 

(4) Staffing ratios and how they meet the resident’s need for increased 
care and supervision. 

(5) Staff training that is dementia-specific. 

(6) Physical environment and design features that specifically address the 
needs of residents with Alzheimer’s disease or other dementias. 
Frequency and type of programs and activities for residents of the 
special care unit. 

(8) Involvement of families in resident care, and availability of family 

Support programs. 

(9) Additional costs and fees to the resident for special care. 

(c) As part of its license renewal procedures and inspections, the Depart- 
ment shall examine for accuracy the written disclosure of each adult care home 
subject to this section. Substantial changes to written disclosures shall be 
reported to the Department at the time the change is made. 

(d) Nothing in this section shall be construed as prohibiting an adult care 
home that does not offer a special care unit from admitting a person with 
Alzheimer’s disease or other dementias, a mental health disability, or other 
special needs disease or condition. The disclosures required under this section 
apply only to an adult care home that advertises, markets, or otherwise 
promotes itself as providing a special care unit for persons with Alzheimer’s 
disease or other dementias. 

(e) As used in this section, the term “special care unit” has the same 
meaning as applies under G.S. 131D-4.6. (1999-334, s. 2.1; 1999-456, s. 61(a).) 


(7 


— 


Editor’s Note. — This section was originally G.S. 131D-7. It has been renumbered as this 
enacted by Session Laws 1999-334, s. 2.1, as section by Session Laws 1999-456, s. 61(a). 
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§ 131D-9. Immunization of employees and residents of 
adult care homes. 


(a) Except as provided in subsection (e) of this section, an adult care home 
licensed under this Article shall require residents and employees to be 
immunized annually against influenza virus and shall require residents to also 
be immunized against pneumococcal disease. 

(b) Upon admission, an adult care home shall notify the resident of the 
immunization requirements of this section and shall request that the resident 
agree to be immunized against influenza virus and pneumococcal disease. 

(b1) An adult care home shall notify every employee of the immunization 
requirements of this section and shall request that the employee agree to be 
immunized against the influenza virus. 

(c) An adult care home shall document the annual immunization against 
influenza virus and the immunization against pneumococcal disease for each 
resident and each employee, as required under this section. Upon finding that 
a resident is lacking one or both of these immunizations or that an employee 
has not been immunized against influenza virus, or if the adult care home is 
unable to verify that the individual has received the required immunization, 
the adult care home shall provide or arrange for immunization. The immuni- 
zation and documentation required shall occur not later than November 30 of 
each year. 

(d) For an individual who becomes a resident of or who is newly employed by 
the adult care home after November 30 but before March 30 of the following 
year, the adult care home shall determine the individual’s status for the 
immunizations required under this section, and if found to be deficient, the 
adult care home shall provide the immunization. 

(e) No individual shall be required to receive vaccine under this section if 
the vaccine is medically contraindicated, or if the vaccine is against the 
individual’s religious beliefs, or if the individual refuses the vaccine after being 
fully informed of the health risks of not being immunized. 

(f) Notwithstanding any other provision of law to the contrary, the Health 
Services Commission shall have the authority to adopt rules to implement the 
immunization requirements of this section. 

(g) As used in this section, “employee” means an individual who is a 
part-time or full-time employee of the adult care home. (2000-112, ss. 1, 2.) 


Editor’s Note. — Session Laws 2000-112, s. homes and adult care homes educational and 
5, directs the Department of Health and Hu- informational materials pertaining to vaccina- 
man Services to make available to nursing tions required under the act. 


§ 131D-10: Reserved for future codification purposes. 


ARTICLE 1A. 
Control over Child Placing and Child Care. 


§ 131D-10.1. Purpose. 


It is the policy of this State to strengthen and preserve the family as a unit. 
When a child requires care outside the family unit, it is the duty of the State 
to assure that the quality of substitute care is as close as possible to the care 
and nurturing that society expects of a family. 

The purpose of this Article is to assign the authority to protect the health, 
safety and well-being of children separated from or being cared for away from 
their families. (1983, c. 637, s. 2.) 
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Legal Periodicals. — For comment, Child’s Due Process Right to Safety,” see 69 
“Deshaney’s Unfinished Business: The Foster N.C.L. Rev. 1 (1990). 


OPINIONS OF ATTORNEY GENERAL 


This section applies to a facility giving Attorney General to Sarah T. Morrow, M.D., 
full-time care to neglected, dependent, aban- M.PH., Secretary, Department of Human Re- 
doned, destitute, orphaned or delinquent chil- sources, 53 N.C.A.G. 48 (1985). 
dren and operating as a school. See opinion of 


§ 131D-10.2. Definitions. 


For purposes of this Article, unless the context clearly implies otherwise: 

(1) “Adoption” means the act of creating a legal relationship between 
parent and child where it did not exist genetically. 

(2) “Adoptive Home” means a family home approved by a child placing 
agency to accept a child for adoption. 

(3) “Child” means an individual less than 18 years of age, who has not 
been emancipated under the provisions of Article 35 of Chapter 7B of 
the General Statutes. 

(4) “Child Placing Agency” means a person authorized by statute or 
license under this Article to receive children for purposes of placement 
in residential group care, family foster homes or adoptive homes. 

(5) “Children’s Camp” means a residential child-care facility which pro- 
vides foster care at either a permanent camp site or in a wilderness 
setting. 

(6) “Commission” means the Social Services Commission. 

(6a) “Criminal History” means a county, state, or federal criminal history 
of conviction or a pending indictment of a crime, whether a misde- 
meanor or a felony, that bears upon an individual’s fitness to have 
responsibility for the safety and well-being of children, including the 
following North Carolina crimes contained in any of the following 
Articles of Chapter 14 of the General Statutes: Article 6, Homicide; 
Article 7A, Rape and Kindred Offenses; Article 8, Assaults; Article 10, 
Kidnapping and Abduction; Article 13, Malicious Injury or Damage by 
Use of Explosive or Incendiary Device or Material; Article 26, Offenses 
Against Public Morality and Decency; Article 27, Prostitution; Article 
39, Protection of Minors; Article 40, Protection of the Family; and 
Article 59, Public Intoxication. Such crimes also include possession or 
sale of drugs in violation of the North Carolina Controlled Substances 
Act, Article 5 of Chapter 90 of the General Statutes, and alcohol- 
related offenses such as sale to underage persons in violation of G.S. 
18B-302 or driving while impaired in violation of G.S. 20-138.1 
through G.S. 20-138.5. In addition to the North Carolina crimes listed 
in this subdivision, such crimes also include similar crimes under 
federal law or under the laws of other states. 

(7) “Department” means the Department of Health and Human Services. 

(8) “Family Foster Home” means the private residence of one or more 
individuals who permanently reside as members of the household and 
who provide continuing full-time foster care for a child or children who 
are placed there by a child placing agency or who provide continuing 
full-time foster care for two or more children who are unrelated to the 
adult members of the household by blood, marriage, guardianship or 
adoption. 

(9) “Foster Care” means the continuing provision of the essentials of daily 
living on a 24-hour basis for dependent, neglected, abused, aban- 
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doned, destitute, orphaned, undisciplined or delinquent children or 
other children who, due to similar problems of behavior or family 
conditions, are living apart from their parents, relatives, or guardians 
in a family foster home or residential child-care facility. The essentials 
of daily living include but are not limited to shelter, meals, clothing, 
education, recreation, and individual attention and supervision. 

(9a) “Foster Parent” means any individual who is 18 years of age or older 
who is licensed by the State to provide foster care. 

(10) “Person” means an individual, partnership, joint-stock company, 
trust, voluntary association, corporation, agency, or other organiza- 
tion or enterprise doing business in this State, whether or not for 
profit. 

(11) “Primarily Educational Institution” means any institution which 
operates one or more scholastic or vocational and technical education 
programs that can be offered in satisfaction of compulsory school 
attendance laws, in which the primary purpose of the housing and 
care of children is to meet their educational needs, provided such 
institution has complied with Article 39 of Chapter 115C of the 
General Statutes. 

(12) “Provisional License” means a type of license granted by the Depart- 
ment to a person who is temporarily unable to comply with a rule or 
rules adopted under this Article. 

(13) “Residential Child-Care Facility” means a staffed premise with paid 
or volunteer staff where children receive continuing full-time foster 
care. Residential child-care facility includes child-caring institutions, 
group homes, and children’s camps which provide foster care. 

(14) “Therapeutic Foster Home” means a family foster home where, in 
addition to the provision of foster care, foster parents who receive 
appropriate training provide a child with behavioral health treatment 
services under the supervision of a county department of social 
services, an area mental health program, or a licensed private agency 
and in compliance with licensing rules adopted by the Commission. 
(1983, c. 637, s. 2; 1993, c. 180, s. 5; 1995, c. 507, s. 23.26(a); 1997-140, 
s. 1; 1997-443, s. 11A.118(a); 1998-202, s. 13(hh); 2001-487, s. 84(b).) 


§ 131D-10.3. Licensure required. 


(a) No person shall operate, establish or provide foster care for children or 
receive and place children in residential care facilities, family foster homes, or 
adoptive homes without first applying for a license to the Department and 
submitting the required information on application forms provided by the 
Department. 

(b) Persons licensed or seeking a license under this Article shall permit the 
Department access to premises and information required to determine 
whether the person is in compliance with licensing rules of the Commission. 

(c) Persons licensed pursuant to this Article shall be periodically reviewed 
by the Department to determine whether they comply with Commission rules 
and whether licensure shall continue. 

(d) This Article shall apply to all persons intending to organize, develop or 
provide foster care for children or receive and place children in residential 
child-care facilities, family foster homes or adoptive homes irrespective of such 
persons having applied for or obtained a certification, registration or permit to 
carry on work not controlled by this Article except persons exempted in G.S. 
131D-10.4. 

(e) Unless revoked or modified to a provisional or suspended status, the 
terms of a license issued by the Department shall be in force for a period not 
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to exceed 24 months from the date of issuance under rules adopted by the 
Commission. 

(f) Persons licensed or seeking a license who are temporarily unable to 
comply with a rule or rules may be granted a provisional license. The 
provisional license can be issued for a period not to exceed six months. The 
noncompliance with a rule or rules shall not present an immediate threat to 
the health and safety of the children, and the person shall have a plan 
approved by the Department to correct the area(s) of noncompliance within the 
provisional period. A provisional license for an additional period of time to meet 
the same area(s) of noncompliance shall not be issued. 

(g) In accordance with Commission rules, a person may submit to the 
Department documentation of compliance with the standards of a nationally 
recognized accrediting body, and the Department on the basis of such accred- 
itation may deem the person in compliance with one or more Commission 
licensing rules. 

(h) Except as provided in subsection (i) of this section, the Secretary shall 
not enroll any new provider for Medicaid Home or Community Based services 
or other Medicaid services, as defined in 42 C.F. R. 440.90, 42 C.FR. 440.130(d), 
and 42 C.F.R. 440.180, or issue a license for a new facility or a new service to 
any applicant meeting any of the following criteria: 

(1) The applicant was the owner, principal, or affiliate of a licensable 
facility under Chapter 122C, Chapter 131D, or Article 7 of Chapter 
110 that had its license revoked until 60 months after the date of the 
revocation. 

(2) The applicant is the owner, principal, or affiliate of a licensable facility 
that was assessed a penalty for a Type A or Type B violation under 
Article 3 of Chapter 122C, or any combination thereof, and any one of 
the following conditions exist: 

a. Asingle violation has been assessed in the six months prior to the 
application. 

b. Two violations have been assessed in the 18 months prior to the 
application and 18 months have not passed from the date of the 
most recent violation. 

c. Three violations have been assessed in the 36 months prior to the 
application and 36 months have not passed from the date of the 
most recent violation. 

d. Four or more violations have been assessed in the 60 months prior 
to application and 60 months have not passed from the date of the 
most recent violation. 

(3) The applicant is the owner, principal, or affiliate of a licensable facility 
that had its license summarily suspended or downgraded to provi- 
sional status as a result of violations under G.S. 122C-24.1(a) until 60 
months after the date of reinstatement or restoration of the license. 

(4) The applicant is the owner, principal, or affiliate of a licensable facility 
that had its license summarily suspended or downgraded to provi- 
sional status as a result of violations under Article 1A of Chapter 
131D, or had its license summarily suspended or denied under Article 
7 of Chapter 110 until 60 months after the date of reinstatement or 
restoration of the license. 

(1) The Secretary may enroll a provider described in subsection (h) of this 
section if any of the following circumstances apply: 

(1) The applicant is an area program or county program providing 
services under G.S. 122C-141, and there is no other provider of the 
service in the catchment area. 

(2) The Secretary finds that the area program or county program has 
shown good cause by clear and convincing evidence why the enroll- 
ment should be allowed. 
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(j) For purposes of subdivision (h)(2) of this section, fines assessed prior to 
October 23, 2002, are not applicable to this provision. However, licensure or 
enrollment shall be denied if an applicant’s history as a provider under 
Chapter 131D, Chapter 122C, or Article 7 of Chapter 110 is such that the 
Secretary has concluded the applicant will likely be unable to comply with 
licensing or enrollment statutes, rules, or regulations. In the event the 
Secretary denies licensure or enrollment under this subsection, the reasons for 
the denial and appeal rights pursuant to Article 3 of Chapter 150B shall be 
given to the provider in writing. (1983, c. 637, s. 2; 2002-164, s. 4.4; 2003-294, 


s. 4.) 
Comprehensive Treatment Services 
Program. — Session Laws 2005-276, s. 


10.25(a)-(g), and (m), in part, provides: “(a) The 
Department of Health and Human Services 
shall continue the Comprehensive Treatment 
Services Program for children at risk for insti- 
tutionalization or other out-of-home placement. 
The Program shall be implemented by the 
Department in consultation with the Depart- 
ment of Juvenile Justice and Delinquency Pre- 
vention, the Department of Public Instruction, 
and other affected State agencies. The purpose 
of the Program is to provide appropriate and 
medically necessary residential and nonresi- 
dential treatment alternatives for children at 
risk of institutionalization or other out-of-home 
placement. Program funds shall be targeted for 
non-Medicaid eligible children. Program funds 
may also be used to expand a system-of-care 
approach for services to children and their 
families statewide. The program shall include 
the following: 

“(1) Behavioral health screening for all chil- 
dren at risk of institutionalization or other 
out-of-home placement. 

“(2) Appropriate and medically necessary res- 
idential and nonresidential services for deaf 
children. 

“(3) Appropriate and medically necessary res- 
idential and nonresidential treatment services, 
including placements for sexually aggressive 
youth. 

“(4) Appropriate and medically necessary res- 
idential and nonresidential treatment services, 
including placements for youth needing sub- 
stance abuse treatment services and children 
with serious emotional disturbances. 

“(5) Multidisciplinary case management ser- 
vices, as needed. 

“(6) A system of utilization review specific to 
the nature and design of the Program. 

“(7) Mechanisms to ensure that children are 
not placed in department of social services 
custody for the purpose of obtaining mental 
health residential treatment services. 

“(8) Mechanisms to maximize current State 
and local funds and to expand use of Medicaid 
funds to accomplish the intent of this Program. 

“(9) Other appropriate components to accom- 
plish the Program’s purpose. 


“(10) The Secretary of the Department of 
Health and Human Services may enter into 
contracts with residential service providers. 

“(11) A system of identifying and tracking 
children placed outside of the family unit in 
group homes, therapeutic foster care home set- 
tings, and other out-of-home placements. 

“(b) In order to ensure that children at risk 
for institutionalization or other out-of-home 
placement are appropriately served by the 
mental health, developmental disabilities, and 
substance abuse services system, the Depart- 
ment of Health and Human Services, Division 
of Mental Health, Developmental Disabilities, 
and Substance Abuse Services, shall do the 
following with respect to services provided to 
these children: 

“(1) Provide only those treatment services 
that are medically necessary. 

“(2) Implement utilization review of services 
provided. 

“(3) Adopt the following guiding principles 
for the provision of services: 

“a. Service delivery system must be out- 
come-oriented and evaluation-based. 

“bh. Services should be delivered as close as 
possible to the child’s home. 

“ce, Services selected should be those that are 
most efficient in terms of cost and effectiveness. 

“d. Services should not be provided solely for 
the convenience of the provider or the client. 

“e, Families and consumers should be in- 
volved in decision making throughout treat- 
ment planning and delivery. 

“(4) Implement all of the following cost-re- 
duction strategies: 

“a Preauthorization for all services except 
emergency services. 

“bh. Levels of care to assist in the develop- 
ment of treatment plans. 

“ce. Clinically appropriate services. 

“(c) The Department shall collaborate with 
other affected State agencies such as the De- 
partment of Juvenile Justice and Delinquency 
Prevention, the Department of Public Instruc- 
tion, the Administrative Office of the Courts, 
and with local departments of social services, 
area mental health programs, and local educa- 
tion agencies to eliminate cost shifting and 
facilitate cost-sharing among these governmen- 
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tal agencies with respect to the treatment and 
placement services. 

“(d) The Department shall not allocate funds 
appropriated for Program services until a 
Memorandum of Agreement has been executed 
between the Department of Health and Human 
Services, the Department of Public Instruction, 
and other affected State agencies. The Memo- 
randum of Agreement shall address specifically 
the roles and responsibilities of the various 
departmental divisions and affected State 
agencies involved in the administration, financ- 
ing, care, and placement of children at risk of 
institutionalization or other out-of-home place- 
ment. The Department shall not allocate funds 
appropriated in this act for the Program until 
the Memoranda of Agreement between local 
departments of social services, area mental 
health programs, local education agencies, and 
the Administrative Office of the Courts and the 
Department of Juvenile Justice and Delin- 
quency Prevention, as appropriate, are exe- 
cuted to effectuate the purpose of the Program. 
The Memoranda of Agreement shall address 
issues pertinent to local implementation of the 
Program, including provision for the immediate 
availability of student records to a local school 
administrative unit receiving a child placed in 
a residential setting outside the child’s home 
county. 

“(e) Notwithstanding any other provision of 
law to the contrary, services under the Compre- 
hensive Treatment Services Program are not 
an entitlement for non-Medicaid eligible chil- 
dren served by the Program. 

“(f) Of the funds appropriated in this act for 
the Comprehensive Treatment Services Pro- 
gram, the Department of Health and Human 
Services shall establish a reserve of three per- 
cent (3%) to ensure availability of these funds 
to address specialized needs for children with 
unique or highly complex problems. 

“(g) The Department of Health and Human 
Services, in conjunction with the Department of 
Juvenile Justice and Delinquency Prevention, 
the Department of Public Instruction, and 
other affected agencies, shall report on the 
following Program information: 

“(1) The number and other demographic in- 
formation of children served. 

“(2) The amount and source of funds ex- 
pended to implement the Program. 

“(3) Information regarding the number of 
children screened, specific placement of chil- 
dren, including the placement of children in 
programs or facilities outside of the child’s 
home county, and treatment needs of children 
served. 

“(4) The average length of stay in residential 
treatment, transition, and return to home. 

“(5) The number of children diverted from 
institutions or other out-of-home placements 
such as training schools and State psychiatric 
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hospitals and a description of the services pro- 
vided. 

“(6) Recommendations on other areas of the 
Program that need to be improved. 

“(7) Other information relevant to successful 
implementation of the Program.” 

“(m) Department shall report on April 1, 
2006, and April 1, 2007, on the implementation 
of subsections (a) through (g) of this section. 
The reports required under this subsection 
shall be made to the House of Representatives 
Appropriations Subcommittee on Health and 
Human Services, the Senate Appropriations 
Committee on Health and Human Services, the 
Joint Legislative Oversight Committee on Men- 
tal Health, Developmental Disabilities, and 
Substance Abuse Services, and the Fiscal Re- 
search Division.” 

Editor’s Note. — Session Laws 2003-294, s. 
6(a), provides: “The Department of Health and 
Human Services, in conjunction with the De- 
partment of Juvenile Justice and Delinquency 
Prevention, and the Department of Public In- 
struction shall report on the following Program 
information: 

“(1) The number and other demographic in- 
formation of children served utilizing Compre- 
hensive Treatment Services Program funds or 
who are placed out of their home under the 
auspices of one of the referenced agencies. 

“(2) The amount and source of funds ex- 
pended to implement the Program. 

“(3) Information regarding the number of 
children screened for mental health, develop- 
mental disabilities, or substance abuse; specific 
placement of children including the placement 
of children in programs or facilities outside of 
the child’s home county; and treatment needs of 
children served. 

“(4) The average length of stay in residential 
treatment, transition, and return to home. 

“(5) The number of children diverted from 
institutions or other out-of-home placements 
such as training schools and State psychiatric 
hospitals and a description of the services pro- 
vided. 

“(6) Recommendations on other areas that 
need to be improved. 

“(7) Other information relevant to success- 
fully maintaining children in their county of 
residence. 

“(8) A method of identifying and reporting 
child placements outside of the family unit in 
group homes or therapeutic foster care home 
settings.” 

Session Laws 2003-294, s. 6(b), provides: 
“The Department of Health and Human Ser- 
vices, in conjunction with the Department of 
Juvenile Justice and Delinquency Prevention, 
and the Department of Public Instruction shall 
submit a report by April 1, 2004, on the method 
of identifying and reporting child placements 
outside of the family unit in group homes or 
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therapeutic foster care home settings to the 
House of Representatives Appropriations Sub- 
committee on Health and Human Services, the 
Senate Appropriations Committee on Health 
and Human Services, and the Fiscal Research 
Division.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
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Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


tions Act of 2005’.” 


§ 131D-10.3A. Mandatory criminal checks. 


(a) Effective January 1, 1996, in order to ensure the safety and well-being of 
any child placed for foster care in a home, the Department shall ensure that 
the criminal histories of all foster parents, individuals applying for licensure as 
foster parents, and individuals 18 years of age or older who reside in a family 
foster home, are checked and, based on the criminal history check, a determi- 
nation is made as to whether the foster parents, and other individuals required 
to be checked, are fit for a foster child to reside with them in the home. The 
Department shall ensure that, as of the effective date of this Article, all 
individuals required to be checked are checked for county, state, and federal 
criminal histories. 

(b) The Department shall ensure that all individuals who are required to be 
checked pursuant to subsection (a) of this section are checked upon relicensure 
for county and State criminal histories. 

(c) The Department may prohibit an individual from providing foster care 
by denying or revoking the license to provide foster care if the Department 
determines that the safety and well-being of a child placed in the home for 
foster care would be at risk based on the criminal history of the individuals 
required to be checked pursuant to subsection (a) of this section. 

(d) The Department of Justice shall provide to the Department the criminal 
history of the individuals specified in subsection (a) of this section obtained 
from the State and National Repositories of Criminal Histories as requested by 
the Department. The Department shall provide to the Department of Justice, 
along with the request, the fingerprints of the individual to be checked, any 
additional information required by the Department of Justice, and a form 
consenting to the check of the criminal record and to the use of fingerprints and 
other identifying information required by the State or National Repositories 
signed by the individual to be checked. The fingerprints of the individual to be 
checked shall be forwarded to the State Bureau of Investigation for a search of 
the State’s criminal history record file, and the State Bureau of Investigation 
shall forward a set of fingerprints to the Federal Bureau of Investigation for a 
national criminal history record check. 

(e) At the time of application, the individual whose criminal history is to be 
checked shall be furnished with a statement substantially similar to the 
following: 


“NOTICE 


MANDATORY CRIMINAL HISTORY CHECK 


NORTH CAROLINA LAW REQUIRES THAT A CRIMINAL HIs- 
TORY CHECK BE CONDUCTED ON ALL PERSONS 18 YEARS 
OF AGE OR OLDER WHO RESIDE IN A LICENSED FAMILY 
FOSTER HOME. 

“Criminal history” includes any county, state, and federal convic- 
tions or pending indictments of any crime, of any of the following 
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crimes: the following Articles of Chapter 14 of the General Statutes: 
Article 6, Homicide; Article 7A, Rape and Kindred Offenses; Article 
8, Assaults; Article 10, Kidnapping and Abduction; Article His 
Malicious Injury or Damage by Use of Explosive or Incendiary 
Device or Material; Article 26, Offenses Against Public Morality and 
Decency; Article 27, Prostitution; Article 39, Protection of Minors; 
Article 40, Protection of the Family; and Article 59, Public Intoxi- 
cation; violation of the North Carolina Controlled Substances Act, 
Article 5 of Chapter 90 of the General Statutes, and alcohol-related 
offenses such as sale to underage persons in violation of G.S. 
18B-302 or driving while impaired in violation of G.S. 20-138.1 
through G.S. 20-138.5; or similar crimes under federal law or under 
the laws of other states. Your fingerprints will be used to check the 
criminal history records of the State Bureau of Investigation (SBI) 
and the Federal Bureau of Investigation (FBI). 

If it is determined, based on your criminal history, that you are 
unfit to have a foster child reside with you, you shall have the 
opportunity to complete or challenge the accuracy of the informa- 
tion contained in the SBI or FBI identification records. 

If licensure is denied or the foster home license is revoked by the 
Department of Health and Human Services as a result of the 
criminal history check, if you are a foster parent, or are applying to 
become a foster parent, you may request a hearing pursuant to 
Article 3 of Chapter 150B of the General Statutes, the Administra- 
tive Procedure Act. 

Any person who intentionally falsifies any information required 
to be furnished to conduct the criminal history is guilty of a Class 2 
misdemeanor.” 

Refusal to consent to a criminal history check is grounds for the Department 
to deny or revoke a license to provide foster care. Any person who intentionally 
falsifies any information required to be furnished to conduct the criminal 
history is guilty of a Class 2 misdemeanor. 

(f) The Department shall notify in writing the foster parent and any person 
applying to be licensed as a foster parent, and that individual’s supervising 
agency of the determination by the Department of whether the foster parent is 
qualified to provide foster care based on the criminal history of all individuals 
required to be checked. In accordance with the law regulating the dissemina- 
tion of the contents of the criminal history file furnished by the Federal Bureau 
of Investigation, the Department shall not release nor disclose any portion of 
an individual’s criminal history to the foster parent or any other individual 
required to be checked. The Department shall also notify the individual of the 
individual’s right to review the criminal history information, the procedure for 
completing or challenging the accuracy of the criminal history, and the foster 
parent's right to contest the Department’s determination. 

A foster parent who disagrees with the Department’s decision may request a 
hearing pursuant to Chapter 150B of the General Statutes, the Administrative 
Procedure Act. 

(g) All the information that the Department receives through the checking 
of the criminal history is privileged information and is not a public record but 
is for the exclusive use of the Department and those persons authorized under 
this section to receive the information. The Department may destroy the 
information after it is used for the purposes authorized by this section after one 
calendar year. 

(h) There is no liability for negligence on the part of a supervising agency, or 
a State or local agency, or the employees of a State or local agency, arising from 
any action taken or omission by any of them in carrying out the provisions of 
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this section. The immunity established by this subsection shall not extend to 
gross negligence, wanton conduct, or intentional wrongdoing that would 
otherwise be actionable. The immunity established by this subsection shall be 
deemed to have been waived to the extent of indemnification by msurance, 
indemnification under Article 31A of Chapter 143 of the General Statutes, and 
to the extent sovereign immunity is waived under the Torts Claim Act, as set 
forth in Article 31 of Chapter 143 of the General Statutes. 

(i) The Department of Justice shall perform the State and national criminal 
history checks on individuals required by this section and shall charge the 
Department a reasonable fee only for conducting the checks of the national 
criminal history records authorized by this section. The Division of Social 
Services, Department of Health and Human Services, shall bear the costs of 
implementing this section. (19995, c. 507, s. 23.26(b); 1997-140, s. 2; 1997-443, 
ss. 11A.89, 11A.118(a); 2008-304, s. 4.) 


§ 131D-10.4. Exemptions. 


This Article shall not apply to: 

(1) Any residential child-care facility chartered by the laws of the State of 
North Carolina (or operating under charters of other states which 
have complied with the corporation laws of North Carolina) which has 
a plant and assets worth sixty thousand dollars ($60,000) or more and 
which is owned or operated by a religious denomination or fraternal 
order and which was in operation before July 1, 1977; 

(2) State institutions for emotionally disturbed or delinquent children, 
the mentally ill, mentally retarded, and substance abusers; 

(3) Secure detention facilities as specified in Article 12 of Chapter 143B of 
the General Statutes; 

(4) Licensable facilities subject to the rules of the Commission for Mental 
Health, Developmental Disabilities, and Substance Abuse Services as 
specified in Article 2 of Chapter 122C of the General Statutes; 

(5) Persons authorized by statute to receive and place children for foster 
care and adoption in accordance with G.S. 1084-14; 

(6) Primarily educational institutions as defined in GS tel Da0e 20) tor 

(7) Individuals who are related by blood, marriage, or adoption to the 
child. (1983, c. 637, s. 2; 1985, c. 589, s. 39; 1991, c. 636, s. 19(b); 
1998-202, s. 13(ii); 1999-423, s. 6; 2000-137, s. 4(gg).) 


OPINIONS OF ATTORNEY GENERAL 


Abuse Occurring in County Operated  censed by the North Carolina Office of Juvenile 
Secure Detention Facility. — The Depart- Justice. See Opinion of Attorney General to Mr. 
ment of Social Services has the authority to Lowell L. Siler, Esq., Deputy County Attorney, 
investigate an abuse complaint (involving a County of Durham, 2000 NC) AG LEXIS 17 
juvenile) that allegedly occurred in a county (9/11/2000). 
operated secure detention facility that is h- 


§ 131D-10.5. Powers and duties of the Commission. 


In addition to other powers and duties prescribed by law, the Commission 
shall exercise the following powers and duties: 

(1) Adopt, amend and repeal rules consistent with the laws of this State 
and the laws and regulations of the federal government to implement 
the provisions and purposes of this Article; 

(2) Issue declaratory rulings as may be needed to implement the provi- 
sions and purposes of this Article; 
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(3) Adopt rules governing procedures to appeal Department decisions 
pursuant to this Article granting, denying, suspending or revoking 
licenses; 

(4) Adopt criteria for waiver of licensing rules adopted pursuant to this 
Article; 

(5) Adopt rules on documenting the use of physical restraint in residential 
child-care facilities; and 

(6) Adopt rules establishing personnel and training requirements related 
to the use of physical restraints and time-out for staff employed in 
residential child-care facilities. (1983, c. 637, s. 2; 2000-129, s. 2(a).) 


§ 181D-10.5A. Collection of data on use of restraints in 
residential child-care facilities. 


A residential child-care facility that employs physical restraint of a child 
shall collect data on the use of the restraint. The data shall reflect for each 
incidence, the type of procedure used, the length of time employed, alternatives 
considered or employed, and the effectiveness of the procedure or alternative 
employed. The facility shall analyze the data on at least a quarterly basis to 
monitor effectiveness, determine trends, and take corrective action where 
necessary. The facility shall make the data available to the Department upon 
request. Nothing in this subsection abrogates State or federal law or require- 
ments pertaining to the confidentiality, privilege, or other prohibition against 
disclosure of information provided to the Department under this subsection. In 
reviewing data requested under this subsection, the Department shall adhere 
to State and federal requirements of confidentiality, privilege, and other 
prohibitions against disclosure and release applicable to the information 
received under this subsection. (2000-129, s. 2(b).) 


§ 131D-10.6. Powers and duties of the Department. 


In addition to other powers and duties prescribed by law, the Department 
shall exercise the following powers and duties: 

(1) Investigate applicants for licensure to determine whether they are in 
compliance with licensing rules adopted by the Commission and the 
provisions of this Article. 

(2) Grant a license when an investigation shows compliance with this 
Article and Commission rules. The license shall be valid for a period 
not to exceed 24 months as specified by Commission rules and may be 
revoked or placed in suspended or provisional status sooner if the 
Department finds that licensure rules are not being met or upon a 
finding that the health, safety or welfare of children is threatened. 

(3) Administer and enforce the provisions of this Article and the rules of 
the Commission. 

(4) Appoint hearing officers to conduct appeals pursuant to this Article. 

(5) Prescribe the form in which application for licensure or a request for 
waiver of Commission rules shall be submitted. 

(6) Inspect facilities and obtain records, documents and other information 
necessary to determine compliance with the provisions of this Article 
and Commission rules. 

(7) Grant, deny, suspend or revoke a license or a provisional license, in 
accordance with Commission rules. 

(8) Act to grant or deny a request for waiver of Commission rules within 
10 business days after its receipt. Grant a waiver for good cause to 
Commission rules that do not affect the health, safety, or welfare of 
children in facilities subject to licensure under this Article, in accor- 
dance with Commission rules. 
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(9) Undertake a comprehensive study of the existing procedures for 
granting or denying an application for licensure or a request for 
waiver of Commission rules and report to the General Assembly on or 
before May 1, 1998, regarding its efforts to make the process more 
efficient and less time-consuming and its recommendations for any 
changes in the licensing laws or rules. The study shall include the 
development of a procedure that will ensure that the local Guardian 
Ad Litem Program is notified by the county department of social 
services of the request for a waiver if a guardian has been appointed 
for any child who may be affected by the waiver. 

(10) Report annually on October 1 to the Joint Legislative Oversight 
Committee on Mental Health, Developmental Disabilities, and Sub- 
stance Abuse Services the level of facility compliance with applicable 
State law governing the use of restraint and time-out in residential 
child-care facilities. The report shall also include the total number of 
facilities that reported deaths under this section, the number of 
deaths reported by each facility, the number of deaths investigated 
pursuant to this section, and the number found by the investigation to 
be related to the use of physical restraint or time-out. (1983, c. 637, s. 
9: 1997-110, s. 1; 2000-129, s. 5(b); 2003-58, s. 3.) 


§ 131D-10.6A. Training by the Division of Social Services 
required. 


(a) The Division of Social Services, Department of Health and Human 
Services, shall require a minimum of 30 hours of preservice training for foster 
care parents either prior to licensure or within six months from the date a 
provisional license is issued pursuant to G.S.131D-10.3, and a mandated 
minimum of 10 hours of continuing education for all foster care parents 
annually after the year in which a license is obtained. 

(b) The Division of Social Services shall establish minimum training re- 
quirements for child welfare services staff. The minimum training require- 
ments established by the Division are as follows: 

(1) Child welfare services workers shall complete a minimum of 72 hours 
of preservice training before assuming direct client contact responsi- 
bilities. In completing this requirement, the Division of Social Ser- 
vices shall ensure that each child welfare worker receives training on 
family centered practices and State and federal law regarding the 
basic rights of individuals relevant to the provision of child welfare 
services, including the right to privacy, freedom from duress and 
coercion to induce cooperation, and the right to parent. 

(2) Child protective services workers shall complete a minimum of 18 
hours of additional training that the Division of Social Services 
determines is necessary to adequately meet training needs. 

(3) Foster care and adoption workers shall complete a minimum of 39 
hours of additional training that the Division of Social Services 
determines is necessary to adequately meet training needs. 

(4) Child welfare services supervisors shall complete a minimum of 72 
hours of preservice training before assuming supervisory responsibil- 
ities and a minimum of 54 hours of additional training that the 
Division of Social Services determines is necessary to adequately meet 
training needs. 

(5) Child welfare services staff shall complete 24 hours of continuing 
education annually. In completing this requirement, the Division of 
Social Services shall provide each child welfare services staff member 
with annual update information on family centered practices and 
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State and federal law regarding the basic rights of individuals 
relevant to the provision of child welfare services, including the right 
to privacy, freedom from duress and coercion to induce cooperation, 


and the right to parent. 


The Division of Social Services may grant an exception in whole or in part to 


the requirement under 


subdivision (1) of this subsection to child welfare 


workers who satisfactorily complete or are enrolled in a masters or bachelors 


program after July 1, 1999, from a North Carolina 


social work program 


accredited pursuant to the Council on Social Work Education. The program’s 
curricula must cover the specific preservice training requirements as estab- 
lished by the Division of Social Services. 

The Division of Social Services shall ensure that training opportunities are 
available for county departments of social services and consolidated human 
service agencies to meet the training requirements of this subsection. (1995, c. 
324, s. 23.25; 1997-390, s. 11.1; 1997-443, s. 11A.118(a); 2000-67, s. 11.14(c); 


2003-304, s. 4.2.) 


Editor’s Note. — Session Laws 1995; C2324. 
S. 23.25, was codified at the direction of the 
Revisor of Statutes as G.S. 131D-10.6A. 

Session Laws 2003-304, s. 7.1, provides: “The 
Division of Social Services shall ensure that 
each currently employed child welfare worker 
receives training on family centered practices 
and State and federal law regarding the basic 
rights of individuals relevant to the provision of 
child welfare services, including the right to 
privacy, freedom from duress and coercion to 


induce cooperation, and the right to parent.” 
Session Laws 2003-304, s. 7.2, provides: “The 
Division shall report to the Chairs of the Senate 
and House Appropriations Committees and the 
Chairs of the Senate Health and Human Ser- 
vices Appropriations Subcommittee and the 
House of Representatives Appropriations Sub- 
committee on Health and Human Services by 
April 1, 2004, regarding the additional training 
required in Sections 4.2 and 7.1 of this act.” 


§ 131D-10.6B. Report of death. 


(a) A facility licensed under this Article shall notify the Department 
immediately upon the death of any resident of the facility that occurs within 
seven days of physical restraint of the resident, and shall notify the Depart- 
ment within three days of the death of any resident of the facility resulting 
from violence, accident, suicide, or homicide. The Department may assess a 
civil penalty of not less than five hundred dollars ($500.00) and not more than 


one thousand dollars ($1,000) against 


a facility that fails to notify the 


Department of a death and the circumstances surrounding the death known to 
the facility. Chapter 150B of the General Statutes governs the assessment of a 
penalty under this section. A civil penalty owed under this section may be 


recovered in a civil action brought by the 


Department or the Attorney General. 


The clear proceeds of the penalty shall be remitted to the State Treasurer for 


deposit in accordance with State law. 


(b) Upon receipt of notification from a facility in accordance with subsection 
(a) of this section, the Department shall notify the Governor’s Advocacy 
Council for Persons With Disabilities that a person with a disability has died. 
The Department shall provide the Council access to the information about each 


death reported to the Council 


pursuant to subsection (a) of this section, 


including information resulting from any investigation of the death by the 


Department, and from reports 


received from the Chief Medical Examiner 


pursuant to G.S. 130A-385. The Council shall use the information in accor- 
dance with its powers and duties under G.S. 143B-403.1 and applicable federal 


law and regulations. 


(c) If the death of a resident of the facility occurs within seven days of the 


use of physical restraint, the Depart 


investigation of the death. 


ment shall initiate immediately an 
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(d) Nothing in this section abrogates State or federal law or requirements 
pertaining to the confidentiality, privilege, or other prohibition against disclo- 
sure of information provided to the Department or the Council. In carrying out 
the requirements of this section, the Department and the Council shall adhere 
to State and federal requirements of confidentiality, privilege, and other 
prohibitions against disclosure and release applicable to the information 
received under this section. A facility or provider that makes available 
confidential information in accordance with this section and with State and 
federal law is not liable for the release of the information. 

(e) The Secretary shall establish a standard reporting format for reporting 
deaths pursuant to this section and shall provide to facilities subject to this 
section a form for the facility’s use in complying with this section. (2000-129, s. 


D\a)s) 


§ 131D-10.6C. Maintaining a register of applicants by the 
Division of Social Services. 


(a) The Division of Social Services shall keep a register of all family foster 
and therapeutic foster home applicants. The register shall contain the follow- 
ing information: 

(1) The name, age, and address of each applicant. 

(2) The date of the application. 

(3) The applicant’s supervising agency. 

(4) Any mandated training completed by the applicant and the dates of 
training. 

(5) Whether the applicant was licensed and the date of the initial 
licensure. 

(6) The current licensing period. 

(7) Any adverse licensing actions. 

(8) Any other information deemed necessary by the Division of Social 
Services. 

(b) The register shall be a public record under Chapter 132 of the General 
Statutes. Information not specified in subsection (a) of this section shall be 
considered confidential and not subject to disclosure. (2003-304, s. 5.) 


Editor’s Note. — Session Laws 2003-304, s. 
8, made this section effective July 4, 2003. 


§ 131D-10.7. Penalties. 


Any person who establishes or provides foster care for children or who 
receives and places children in residential child-care facilities, family foster 
homes or adoptive homes without a license shall be guilty of a Class 3 
misdemeanor, and upon conviction shall only be punishable by a fine of not 
more than fifty dollars ($50.00) for the first offense and not more than five 
hundred dollars ($500.00) for each subsequent offense. Each day of a continu- 


ing violation after conviction shall be considered a separate offense. (1983, c. 
637, s. 2; 1993, c. 539, s. 955; 1994, Ex. Sess., c. 24, s. 14(c).) 


OPINIONS OF ATTORNEY GENERAL 


Meaning of “Places Children.” — This a much broader meaning than mere physical 
section must be read in conjunction with Chap- receipt or placement. See opinion of Attorney 
ter 48 of the General Statutes which, among General to Mr. James B. Wood, President, 
other things, prescribes procedures for adop- Johnston Memorial Hospital, 59 N.C.A.G. 27 
tions; it is clear that placement for adoption has** (1989): 
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The words “place” or “placement,” when used 
in the context of adoptions, refer to greater 
involvement in the adoption process than the 
physical delivery of a child to his adoptive 
parents. See opinion of Attorney General to Mr. 
James B. Wood, President, Johnson Memorial 
Hospital, 59 N.C.A.G. 27 (1989). 

Hospital’s Discharge of Infant to Adop- 
tive Parents. — Reading this section in the 
context of the chapter on licensing and inspec- 
tion of child placing agencies leads to the con- 
clusion that this section was not intended to 


§ 131D-10.8. Injunction. 
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address the situation in which a hospital em- 
ployee, with no involvement in the arrange- 
ment of adoption, simply delivers an infant to 
adoptive parents. In addition, the language “in 

. adoptive homes” goes beyond what a hos- 
pital employee does when he releases a new 
born child to an adoptive parent; consequently, 
a hospital’s discharge of an infant to adoptive 
parents does not constitute a violation of this 
section. See opinion of Attorney General to Mr. 
James B. Wood, President, Johnston Memorial 
Hospital, 59 N.C.A.G. 27 (1989). 


(a) Notwithstanding the existence or pursuit of any other remedy, the 
Department may, in the manner provided by law, maintain an action in the 
name of the State for injunction or other process against any person to restrain 


or prevent the establishment, conduct 


, management or operation of a facility 


operating without a license or in a manner that threatens the health, safety or 
welfare of the individuals in the facility. 

(b) If any person shall interfere with the proper performance or duty of the 
Department in carrying out this Article, the Department may institute an 
action in the superior court of the county in which the interference occurred for 
injunctive relief against the continued interference, irrespective of all other 


remedies at law. (1983, c. 637, s. 2.) 


§ 131D-10.9. Administrative and judicial review. 


All procedures arising out of this Article, including all notification, hearing 
and appeal procedures, shall be governed by the appropriate provisions of 
Chapter 150B of the Administrative Procedure Act. (1983, c. 637 Sato OSes 


OZ (Ase 24355) 


ARTICLE 2. 


Local Confinement Facilities. 


§ 131D-11. Inspection. 


The Department of Health and Human Services shall, as authorized by G.S. 
153-51, inspect regularly all local confinement facilities as defined by G.S. 
153-50(4) to determine compliance with the minimum standards for local 
confinement facilities adopted by the Social Services Commission. (1868-9, c. 


170, s. 5; Code, s. 2335: VeVaEs mooie 


LOL Cr lO ssl Gers 5008: Nig lniyia re? 


hoy heleleron heter 62 c a4 wcule LO (3) te Aad Geol: 193 1 C245 eee 


1997-443, s. 11A.118(a).) 


Cross References. — As to detention of 
juveniles in holdover facilities inspected pursu- 
ant to this Part and G.S. 153A-222 where no 
juvenile detention home is available, see now 
G.S. 7B-505 and 7B-1905. 

Editor’s Note. — This Article is Parteozor 


Article 3 of Chapter 108, as recodified pursuant 
to Session Laws 1981, c. 275, s. 2, effective Oct. 
1, 1981. 

G.S. 153-50 and 153-51, referred to in this 
section, were repealed by Session Laws LOTSag 
822. 
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§ 131D-12. Approval of new facilities. 


The Department of Health and Human Services shall, as authorized by, Ga, 
153-51, approve the plans for the construction or major modification of any 
local confinement facility. (1868-9, c. 170, s. 5; Code, s. 2335; Rev., s. 3917; 1917, 
c. 170, s. 1; C.S., s. 5008; 1957, c. 86; 1961, c. 186; 1969, c. 546, s. 1; 1973, c. 476, 
s. 138; 1981, c. 275, s. 2; 1997-443, s. 11A.118(a).) 


Editor’s Note. — G.S. 153-51, referred to in 
this section, was repealed by Session Laws 
1973; c. 822. 


§ 131D-13. Failure to provide information. 


If the board of commissioners of any county, the chief of police of any 
municipality, or any officer or employee of any local confinement facility shall 
fail or refuse to furnish to the Department of Health and Human Services any 
information about any local confinement facility which is required by law to be 
furnished, or shall fail to allow the inspection of any such facility, such board 
or individual shall be guilty of a Class 1 misdemeanor. (1869-70, c. 154, s. 3; 
Code, s. 2341; 1891, c. 491, s. 2; Rev., s. 3566; C.5., s. 5013; 1957-c_ 100s. | 
1969, c. 546, s. 1; 1973, c. 476, s. 138; 1981, c. 275, s. 2; 1993, c. 539, Ss. 956; 
1994, Ex. Sess., c. 24, s. 14(c); 1997-443, s. 11A.118(a).) 


§§ 131D-14 through 131D-18: Reserved for future codification pur- 


poses. 


ARTICLE 3. 
Adult Care Home Residents’ Bill of Rights. 


§ 131D-19. Legislative intent. 


It is the intent of the General Assembly to promote the interests and 
well-being of the residents in adult care homes and assisted living residences 
licensed pursuant to G.S. 131D-2. It is the intent of the General Assembly that 
every resident’s civil and religious liberties, including the right to independent 
personal decisions and knowledge of available choices, shall not be infringed 
and that the facility shall encourage and assist the resident in the fullest 
possible exercise of these rights. It is the intent of the General Assembly that 
rules developed by the Social Services Commission to implement Article 1 and 
Article 3 of Chapter 131D of the General Statutes encourage every resident’s 
quality of life, autonomy, privacy, independence, respect, and dignity and 
provide the following: 

(1) Diverse and innovative housing models that provide choices of differ- 
ent lifestyles that are acceptable, cost-effective, and accessible to all 
consumers regardless of age, disability, or financial status; 

(2) A residential environment free from abuse, neglect, and exploitation; 

(3) Available, affordable personal service models and individualized plans 
of care that are mutually agreed upon by the resident, family, and 
providers and that include measurable goals and outcomes; 

(4) Client assessment, evaluation, and independent case management 
that enhance quality of life by allowing individual risk-taking and 
responsibility by the resident for decisions affecting daily living to the 
greatest degree possible based on the individual’s ability; and 
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(5) Oversight, monitoring, and supervision by State and county govern- 
ments to ensure every resident’s safety and dignity and to assure that 
every resident’s needs, including nursing and medical care needs if 
and when needed, are being met. (1981, c. 9235 8) 13'1995" 1b 35esria) 


Editor’s Note. — Session Laws 2005-276, s. 
10.40A(p) provides: “The Department’s Divi- 
sion of Aging and Adult Services shall develop a 
Quality Improvement Consultation Program 
for Adult Care Homes. The purpose of the 
Program is to promote better care and improve 
quality of life in a safe environment for resi- 
dents in adult care homes through consultation 
and assistance with adult care home providers. 
The county departments of social services shall 
be responsible for implementation of the Pro- 
gram with all adult care homes located in the 
respective county, based on a timetable for 
statewide implementation. 

“The Division of Aging and Adult Services 
shall consult with adult care home providers, 
county departments of social services, con- 
sumer advocates, and other interested stake- 
holders and parties in the development of the 
Quality Improvement Consultation Program 
for Adult Care Homes. 

“The Department shall submit a progress 
report to the North Carolina Study Commission 
on Aging and to the Senate Appropriations 
Committee on Health and Human Services and 
to the House of Representatives Subcommittee 
on Health and Human Services on or before 
April 1, 2006. 

“The report will address the following topics: 

“(1) Principles and philosophies that are res- 
ident-centered and promote independence, dig- 
nity, and choice for residents; 

“(2) Approaches to develop continuous qual- 
ity improvement with a focus on resident sat- 
isfaction and optimal outcomes; 

“(3) Dissemination of best practice models 
that have been used successfully elsewhere; 

“(4) A determination of the availability of 
standardized instruments, and their use to the 
extent possible, to assess and measure adult 
care home performance according to quality of 
life indicators; 

“(5) Utilization of quality improvement 
plans for adult care homes that identify and 
resolve issues that adversely affect quality of 
care and services to residents. The plans in- 
clude agreed upon time frames for completion 
of improvements and identification of needed 
resources; 


§ 131D-20. Definitions. 


“(6) Training required to equip county de- 
partments of social services’ staff to implement 
the Program; 

“(7) A distinction of roles between the regu- 
latory role of the Department’s Division of Fa- 
cility Services and the quality improvement 
consultation and monitoring responsibilities of 
the county departments of social services; and 

“(8) Identification of staffing and other re- 
sources needed to implement the Program. 

“The Division of Aging and Adult Services 
shall conduct a pilot of the Quality Improve- 
ment Consultation Program for Adult Care 
Homes. No more than four county departments 
of social services shall participate in the pilot. 
The Division of Aging and Adult Services shall 
consider geographic balance and size in carry- 
ing out the pilot. At the conclusion of the pilot, 
the Division of Aging and Adult Services shall 
make recommendations regarding the effec- 
tiveness of the Quality Improvement Consulta- 
tion Program for Adult Care Homes. If the 
Division recommends expansion of the pilot to 
other counties or statewide implementation of 
the Program, its report shall include the cost 
and a proposed timetable for implementing 
these recommendations, including the identifi- 
cation of any necessary statutory and adminis- 
trative rule changes. The recommendations 
shall be made to the Secretary of the Depart- 
ment of Health and Human Services, the North 
Carolina Study Commission on Aging, the Sen- 
ate Appropriations Committee on Health and 
Human Services, and the House of Representa- 
tives Subcommittee on Health and Human Ser- 
vices.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


As used in this Article, the following terms have the meanings specified: 
(1) “Abuse” means the willful or grossly negligent infliction of physical 
pain, injury or mental anguish, unreasonable confinement, or the 
willful or grossly negligent deprivation by the administrator or staff of 
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an adult care home of services which are necessary to maintain 
mental and physical health. 

(2) Repealed by Session Laws 1995, c. 535, s. 18, effective October 1, 1995. 

(2a) “Adult care home” is an assisted living residence in which the 
housing management provides 24-hour scheduled and unscheduled 
personal care services to two or more residents, either directly or, for 
scheduled needs, through formal written agreement with licensed 
home care or hospice agencies. Some licensed adult care homes 
provide supervision to persons with cognitive impairments whose 
decisions, if made independently, may jeopardize the safety or well- 
being of themselves or others and therefore require supervision. 
Medication in an adult care home may be administered by designated, 
trained staff. Adult care homes that provide care to two to six 
unrelated residents are commonly called family care homes. Adult 
care homes and family care homes are subject to licensure by the 
Division of Facility Services. 

(2b) “Assisted living residence” means any group housing and services 
program for two or more unrelated adults, by whatever name it is 
called, that makes available, at a minimum, one meal a day and 
housekeeping services and provides personal care services directly or 
through a formal written agreement with one or more licensed home 
care or hospice agencies. The Department may allow nursing service 
exceptions on a case-by-case basis. Settings in which services are 
delivered may include self-contained apartment units or single or 
shared room units with private or area baths. Assisted living resi- 
dences are to be distinguished from nursing homes subject to provi- 
sions of G.S. 131E-102. 

(3) “Exploitation” means the illegal or improper use of an aged or disabled 
resident or his resources for another’s profit or advantage. 

(4) “Facility” means an adult care home licensed pursuant to G.S. 131D-2. 

(5) “Family care home” means an adult care home having two to six 
residents. The structure of a family care home may be no more than 
two stories high and none of the aged or physically disabled persons 
being served there may be housed in the upper story without provi- 
sion for two direct exterior ground-level accesses to the upper story. 

(6) Repealed by Session Laws 2001-209, s. 1(c), effective June 15, 2001. 

(7) Repealed by Session Laws 1995, c. 535, s. 13. 

(8) “Neglect” means the failure to provide the services necessary to 
maintain the physical or mental health of a resident. 

(9) “Resident” means an aged or disabled person who has been admitted 
to a facility. (1981, c. 923, s. 1; 1981 (Reg. Sess., 1982), c. 1252s 
90.2C; 1983, c. 824, ss. 2, 3, 5, 7, 8; 1995, c. 535, s. 13; 1997-456, s. 21, 
2001-209, s. 1(c).) 


Cross References. — As to the definition of Care Ombudsman Program, see G.S. 143B- 
“Long-term care facility’ in the Long-Term 181.16. 


§ 131D-21. Declaration of residents’ rights. 


Each facility shall treat its residents in accordance with the provisions of 
this Article. Every resident shall have the following rights: 
(1) To be treated with respect, consideration, dignity, and full recognition 
of his or her individuality and right to privacy. 
(2) To receive care and services which are adequate, appropriate, and in 
compliance with relevant federal and State laws and rules and 
regulations. 
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(3) To receive upon admission and during his or her stay a written 
statement of the services provided by the facility and the charges for 
these services. 

(4) To be free of mental and physical abuse, neglect, and exploitation. 

(5) Except in emergencies, to be free from chemical and physical restraint 
unless authorized for a specified period of time by a physician 
according to clear and indicated medical need. 

(6) To have his or her personal and medical records kept confidential and 
not disclosed without the written consent of the individual or guard- 
ian, which consent shall specify to whom the disclosure may be made, 
except as required by applicable State or federal statute or regulation 
or by third party contract. It is not the intent of this section to prohibit 
access to medical records by the treating physician except when the 
individual objects in writing. Records may also be disclosed without 
the written consent of the individual to agencies, institutions or 
individuals which are providing emergency medical services to the 
individual. Disclosure of information shall be limited to that which is 
necessary to meet the emergency. 

(7) To receive a reasonable response to his or her requests from the facility 
administrator and staff. 

(8) To associate and communicate privately and without restriction with 
people and groups of his or her own choice on his or her own or their 
initiative at any reasonable hour. 

(9) ‘To have access at any reasonable hour to a telephone where he or she 
may speak privately. 

(10) To send and receive mail promptly and unopened, unless the resident 
requests that someone open and read mail, and to have access at his 
or her expense to writing instruments, stationery, and postage. 

(11) To be encouraged to exercise his or her rights as a resident and 
citizen, and to be permitted to make complaints and suggestions 
without fear of coercion or retaliation. 

(12) To have and use his or her own possessions where reasonable and 
have an accessible, lockable space provided for security of personal 
valuables. This space shall be accessible only to the resident, the 
administrator, or supervisor-in-charge. 

(13) To manage his or her personal needs funds unless such authority has 
been delegated to another. If authority to manage personal needs 
funds has been delegated to the facility, the resident has the right to 
examine the account at any time. 

(14) To be notified when the facility is issued a provisional license or 
notice of revocation of license by the North Carolina Department of 
Health and Human Services and the basis on which the provisional 
license or notice of revocation of license was issued. The resident’s 
responsible family member or guardian shall also be notified. 

(15) To have freedom to participate by choice in accessible community 
activities and in social, political, medical, and religious resources and 
to have freedom to refuse such participation. 

(16) To receive upon admission to the facility a copy of this section. 

(17) To not be transferred or discharged from a facility except for medical 
reasons, the residents’ own or other residents’ welfare, nonpayment 
for the stay, or when the transfer is mandated under State or federal 
law. The resident shall be given at least 30 days’ advance notice to 
ensure orderly transfer or discharge, except in the case of jeopardy to 
the health or safety of the resident or others in the home. The resident 
has the right to appeal a facility’s attempt to transfer or discharge the 
resident pursuant to rules adopted by the Medical Care Commission, 
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and the resident shall be allowed to remain in the facility until 
resolution of the appeal unless otherwise provided by law. The 
Medical Care Commission shall adopt rules pertaining to the transfer 
and discharge of residents that offer at least the same protections to 
residents as State and federal rules and regulations governing the 
transfer or discharge of residents from nursing homes. (1981, c. 923, 
s. 1; 1983, c. 824, s. 138; 1983 (Reg. Sess., 1984), c. 1076; 1997-443, s. 
11A.118(a); 1999-334, s. 1.6; 2000-111, s. 3.) 


CASE NOTES 


Applied in Allen v. N.C. Dep't of Health & Cited in Salter v. E & J Healthcare, Inc., 155 
Human Servs., 155 N.C. App. 77, 573 S.H.2d N.C. App. 685, 575 S.E.2d 46, 2003 N.C. App. 
565, 2002 N.C. App. LEXIS 1634 (2002), cert. LEXIS 23 (2003). 
denied, 357 N.C. 163, 580 S.E.2d 358 (2003). 


§ 181D-21.1. Peer review. 


It is not a violation of G.S. 131D-21(6) for medical records to be disclosed to 
a private peer review committee if: 
(1) The peer review committee has been approved by the Department; 
(2) The purposes of the peer review committee are to: 
a. Survey facilities to verify a high level of quality care through 
evaluation and peer assistance; 
b. Resolve written complaints in a responsible and professional 
manner; and 
c. Develop a basic knowledge of care and standards useful in estab- 
lishing a means of measuring quality of care; and 
(3) The peer review committee keeps such records confidential. (1983, c. 
816, s. 1.) 


§ 131D-21.2. Quality assurance, medical, or peer review 
committees. 


(a) Amember of a duly appointed quality assurance, medical, or peer review 
committee shall not be subject to liability for damages in any civil action on 
account of any act, statement, or proceeding undertaken, made, or performed 
within the scope of the functions of the committee, if the committee member 
acts without malice or fraud, and if such peer review committee is approved 
and operates in accordance with G.S. 131D-21.1. 

(b) The proceedings of a quality assurance, medical, or peer review commit- 
tee, the records and materials it produces and the materials it considers shall 
be confidential and not considered public records within the meaning of G.S. 
132-1, “‘Public records’ defined”, and shall not be subject to discovery or 
introduction into evidence in any civil action against a nursing home [an adult 
care home] or a provider of professional health services that results from 
matters that are the subject of evaluation and review by the committee. No 
person who was in attendance at a meeting of the committee shall be required 
to testify in any civil action as to any evidence or other matters produced or 
presented during the proceedings of the committee or as to any findings, 
recommendations, evaluations, opinions, or other actions of the committee or 
its members. However, information, documents, or records otherwise available 
are not immune from discovery or use in a civil action merely because they 
were presented during proceedings of the committee. Documents otherwise 
available as public records within the meaning of G.S. 132-1 do not lose their 
status as public records merely because they were presented or considered 
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during proceedings of the committee. A member of the committee or a person 
who testifies before the committee may testify in a civil action but cannot be 
asked about the person’s testimony before the committee or any opinions 
formed as a result of the committee hearings. (2004-149, s. 2.3.) 


Editor’s Note. — Session Laws 2004-149, s. “an adult care home” was the intended refer- 
4.1, made this section effective August 2, 2004. ence. The bracketed language has been in- 

The reference to “a nursing home” in the first serted at the direction of the Revisor of Stat- 
sentence of subsection (b) is an apparent error; utes. 


§ 131D-22. Transfer of management responsibilities. 


Any representative authorized in writing by a resident to manage his 
financial affairs, any resident’s legal guardian as appointed by a court, or any 
resident’s attorney-in-fact as specified in the power of attorney agreement may 
sign any documents required by this Article, perform any other act, and receive 
or furnish any information required by this Article. (1981, c. 923, sv le1983, @ 
824, s. 14.) 


§ 131D-23. No waiver of rights. 


No facility may require a resident to waive the rights specified in G.S. 
131D-21. (1981, ec. 923, s. 1.) 


§ 131D-24. Notice to resident. 


(a) A copy of the declaration of the residents’ rights shall be posted 
conspicuously in a public place in all facilities. A copy of the declaration of 
residents’ rights shall be furnished to the resident upon admittance to the 
facility, to all residents currently residing in the facility, to a representative 
payee of the resident, or to any person designated in G:S. 131D-22, and if 
requested to the resident’s responsible family member or guardian. Receipts 
for the declaration of rights signed by these persons shall be retained in the 
facility’s files. The declaration of rights shall be included as part of the facility’s 
admission policies and procedures. 

(b) The address and telephone number of the section in the Department of 
Health and Human Services responsible for the enforcement of the provisions 
of this Article shall be posted and distributed with copies of G.S. 131D-21, The 
address and telephone number of the county social services department, and 
the appropriate person or office of the Department of Health and Human 
Services shall also be posted and distributed. (1981, ce. 923)'s.. 1; 19974490 
11A.118(a).) 


§ 131D-25. Implementation. 


Responsibility for implementing the provisions of this Article shall rest with 
the administrator of the facility. Each facility shall provide appropriate 
training to staff to implement the declaration of residents’ rights included in 
G.S. 131D-21. (1981, c. 923, s. 1.) 


§ 131D-26. Enforcement and investigation. 


(a) The Department of Health and Human Services shall be responsible for 
the enforcement of the provisions of this Article. Specifically, the department of 
social services in the county in which the facility is located and the Department 
of Health and Human Services, shall be responsible for enforcing the provi- 
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sions of the declaration of the residents’ rights. The director of the county 
department of social services shall monitor the implementation of the decla- 
ration of the residents’ rights and shall also investigate any complaints or 
grievances pertaining to violations of the declaration of rights. 

(al) When the department of social services in the county in which a facility 
is located receives a complaint alleging a violation of the provisions of this 
Article pertaining to patient care or patient safety, the department of social 
services shall initiate an investigation as follows: 

(1) Immediately upon receipt of the complaint if the complaint alleges a 
life-threatening situation. 
(2) Within 24 hours if the complaint alleges abuse of a resident as defined 
by G.S. 1381D-20(1). 
(3) Within 48 hours if the complaint alleges neglect of a resident as 
defined by G.S. 131D-20(8). 
(4) Within two weeks in all other situations. 
The investigation shall be completed within 30 days. The requirements of this 
section are in addition to and not in lieu of any investigatory requirements for 
adult protective services pursuant to Article 6 of Chapter 108A of the General 
Statutes. 

(b) If upon investigation, it is found that any of the provisions of the 
declaration of rights has been violated, the director of the county department 
of social services or a designee must orally inform the administrator immedi- 
ately of the specific violations, what must be done to correct them, and set a 
date by which the violations must be corrected. This same information must be 
confirmed in writing to the administrator by the county director or a designee 
within 10 working days following the investigation. A copy of the letter shall be 
sent to the Department of Health and Human Services. 

(c) Upon receiving requests for assistance in resolving complaints from the 
county department of social services, the Department of Health and Human 
Services shall ensure compliance with the provisions of this Article. 

(d) The county director of social services shall annually make a report to the 
Department of Health and Human Services about the number of substantiated 
violations of G.S. 131D-21, the nature of the violations, and the number of 
violations referred to the Department of Health and Human Services for 
resolution. (1981, c. 923, s. 1; 1983, c. 824, ss. 15, 16; 1997-443, s. 11A.118(a); 
1999-334, s. 1.8.) 


§ 131D-27. Confidentiality. 


The Department of Health and Human Services is authorized to inspect 
residents’ records maintained at the facility when necessary to investigate any 
alleged violation of the declaration of the residents’ rights. The Department of 
Health and Human Services shall maintain the confidentiality of all persons 
who register complaints with the Department of Health and Human Services 
and of all records inspected by the Department of Health and Human Services. 
(1981, c. 923, s. 1; 1997-443, s. 11A.118(a).) 


§ 1381D-28. Civil action. 


Every resident shall have the right to institute a civil action for injunctive 
relief to enforce the provisions of this Article. The Department of Health and 
Human Services, a general guardian, or any person appointed ad litem 
pursuant to law, may institute an action pursuant to this section on behalf of 
the resident or residents. Any agency or person above named may enforce the 
rights of the resident specified in G.S. 181D-21 which the resident himself is 
unable to enforce. (1981, c. 923, s. 1; 1997-4438, s. 11A.118(a).) 
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§ 131D-29. Revocation of license. 


The Department of Health and Human Services shall have the authority to 
revoke a license issued pursuant to G.S. 131D-2 in any case where it finds that 
there has been a substantial failure to comply with the provisions of this 
Article. 

Such revocation shall be effected by mailing to the licensee by registered or 
certified mail, or by personal service of, a notice setting forth the particular 
reasons for such action. Such revocation shall become effective 20 days after 
the mailing or service of the notice, unless the applicant or licensee, within 
such 20-day period, shall give written notice to the Department of Health and 
Human Services requesting a hearing, in which case the notice shall be 
deemed to be suspended. If a hearing has been requested, the licensee shall be 
given a prompt and fair hearing pursuant to the Administrative Procedure Act. 
At any time at or prior to the hearing, the Department of Health and Human 
Services may rescind the notice of revocation upon being satisfied that the 
reasons for the revocation have been or will be removed. ( 1981 rel 925s ee 
1997-443, s. 11A.118(a).) 


§ 131D-30: Repealed by Session Laws 1987, c. 600, s. 1. 


Cross References. — As to penalties, see 
G.5. 1311-34 


§ 131D-31. Adult care home community advisory commit- 
tees. 


(a) Statement of Purpose. — It is the intention of the General Assembly that 
community advisory committees work to maintain the intent of the Adult Care 
Home Residents’ Bill of Rights within the licensed adult care homes in this 
State. It is the further intent of the General Assembly that the committees 
promote community involvement and cooperation with adult care homes to 
ensure quality care for the elderly and disabled adults. 

(b) Establishment and Appointment of Committees. — 

(1) Acommunity advisory committee shall be established in each county 
that has at least one licensed adult care home, shall serve all the 
homes in the county, and shall work with each of these homes for the 
best interests of the residents. In a county that has one, two, or three 
adult care homes with 10 or more beds, the committee shall have five 
members. 

(2) In a county with four or more adult care homes with 10 or more beds, 
the committee shall have one additional member for each adult care 
home with 10 or more beds in excess of three, and may have up to five 
additional members at the discretion of the county commissioners, not 
to exceed a maximum of 25 members. In each county with four or more 
adult care homes with 10 or more beds, the committee shall establish 
a subcommittee of no more than five members and no fewer than three 
members from the committee for each adult care home in the county. 
Each member must serve on at least one subcommittee. 

(3) In counties with no adult care homes with 10 or more beds, the 
committee shall have five members. Regardless of how many mem- 
bers a particular community advisory committee is required to have, 
at least one member of each committee shall be a person involved in 
the area of mental retardation. 

(4) The boards of county commissioners are encouraged to appoint the 
Adult Care Home Community Advisory Committees. Of the members, 
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a minority (not less than one-third, but as close to one-third as 
possible) shall be chosen from among persons nominated by a majority 
of the chief administrators of adult care homes in the county. If the 
adult care home administrators fail to make a nomination within 45 
days after written notification has been sent to them requesting a 
nomination, these appointments may be made without nominations. 
If the county commissioners fail to appoint members to a committee 
by July 1, 1983, the appointments shall be made by the Assistant 
Secretary for Aging, Department of Health and Human Services, no 
sooner than 45 days after nominations have been requested from the 
adult care home administrators, but no later than October 1, 1983. In 
making appointments, the Assistant Secretary for Aging shall follow 
the same appointment process as that specified for the County 
Commissioners. 

(c) Joint Nursing and Adult Care Home Community Advisory Committees. 
— Appointment to the Nursing Home Community Advisory Committees shall 
preclude appointment to the Adult Care Home Community Advisory Commit- 
tees except where written approval to combine these committees is obtained 
from the Assistant Secretary for Aging, Department of Health and Human 
Services. Where this approval is obtained, the Joint Nursing and Adult Care 
Home Community Advisory Committee shall have the membership required of 
Nursing Home Community Advisory Committees and one additional member 
for each adult care home with 10 or more beds licensed in the county. In 
counties with no adult care homes with 10 or more beds, there shall be one 
additional member for every four other types of adult care homes in the county. 
In no case shall the number of members on the Joint Nursing and Adult Care 
Home Community Advisory Committee exceed 25. Each member shall exercise 
the statutory rights and responsibilities of both Nursing Home Committees 
and Adult Care Home Committees. In making appointments to this joint 
committee, the county commissioners shall solicit nominations from both 
nursing and adult care home administrators for the appointment of approx1- 
mately (but no more than) one-third of the members. 

(d) Terms of Office. — Each committee member shall serve an initial term of 
one year. Any person reappointed to a second or subsequent term in the same 
county shall serve a two- or three-year term at the county commissioners’ 
discretion to ensure staggered terms of office. 

(e) Vacancies. — Any vacancy shall be filled by appointment of a person for 
a one-year term. If this vacancy is in a position filled by an appointee 
nominated by the chief administrators of adult care homes within the county, 
then the county commissioners shall fill the vacancy from persons nominated 
by a majority of the chief administrators. If the adult care home administrators 
fail to make a nomination by registered mail within 45 days after written 
notification has been sent to them requesting a nomination, this appointment 
may be made without nominations. If the county commissioners fail to fill a 
vacancy, the vacancy may be filled by the Assistant Secretary for Aging, 
Department of Health and Human Services no sooner than 45 days after the 
commissioners have been notified of the appointment or vacancy. 

(f) Officers. — The committee shall elect from its members a chair, to serve 
a one-year term. 

(g) Minimum Qualifications for Appointment. — Each member must be a 
resident of the county which the committee serves. No person or immediate 
family member of a person with a financial interest in a home served by the 
committee, or employee or governing board member of a home served by the 
committee, or immediate family member of a resident in a home served by the 
committee may be a member of that committee. Any county commissioner who 
is appointed to the committee shall be deemed to be serving on the committee 
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in an ex officio capacity. Members of the committee shall serve without 
compensation, but may be reimbursed for actual expenses incurred by them in 
the performance of their duties. The names of the committee members and the 
date of expiration of their terms shall be filed with the Division of Aging, 
Department of Health and Human Services. 

(h) Training. — The Division of Aging, Department of Health and Human 
Services, shall develop training materials, which shall be distributed to each 
committee member. Each committee member must receive training as speci- 
fied by the Division of Aging prior to exercising any power under G.S. 131D-32. 
The Division of Aging, Department of Health and Human Services, shall 
provide the committees with information, guidelines, training, and consulta- 
tion to direct them in the performance of their duties. 

(i) Any written communication made by a member of adult care home 
advisory committee within the course and scope of the member’s duties, as 
specified in G.S. 131D-32, shall be privileged to the extent provided in this 
subsection. This privilege shall be a defense in a cause of action for libel if the 
member was acting in good faith and the statements and communications do 
not amount to intentional wrongdoing. 

To the extent that any adult care home advisory committee or any member 
is covered by liability insurance, that committee or member shall be deemed to 
have waived the qualified immunity herein to the extent of indemnification by 
insurance. (1981, c. 923, s. 1; L9S3NCNS8s swlsl OS CuGe2neq 2: 1995) cm3buet 
£4, 1997116) S.92; 1997-443) foul LAnITS8(a))) 


§ 131D-32. Functions of adult care home community advi- 
sory committees. 


(a) The committee shall serve as the nucleus for increased community 
involvement with adult care homes and their residents. 

(b) The committee shall promote community education and awareness of 
the needs of aging and disabled persons who reside in adult care homes, and 
shall work towards keeping the public informed about aspects of long-term 
care and the operation of adult care homes in North Carolina. 

(c) The committee shall develop and recruit volunteer resources to enhance 
the quality of life for adult care home residents. 

(d) The committee shall establish linkages with the adult care home 
administrators and the county department of social services for the purpose of 
maintaining the intent of the Adult Care Home Residents’ Bill of Rights. 

(e) Each committee shall apprise itself of the general conditions under 
which the persons are residing in the homes, and shall work for the best 
interests of the persons in the homes. This may include assisting persons who 
have grievances with the home and facilitating the resolution of grievances at 
the local level. The identity of any complainant or resident involved in a 
complaint shall not be disclosed except as permitted under the Older Ameri- 
cans Act of 1965, as amended, 42 U.S.C. § 3001 et seq. The committee shall 
notify the enforcement agency of all verified violations of the Adult Care Home 
Residents’ Bill of Rights. 

(f) The committee or subcommittee may communicate through the commit- 
tee chair with the Department of Health and Human Services, the county 
department of social services, or any other agency in relation to the interest of 
any resident. 

(g) Hach committee shall quarterly visit the adult care homes with 10 or 
more beds it serves. For each official quarterly visit, a majority of the 
committee members shall be present. A minimum of three members of the 
committee shall make at least one visit annually to each other type of adult 
care home licensed in the county. In addition, each committee may visit the 
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adult care homes it serves whenever it deems it necessary to carry out its 
duties. In counties with subcommittees, the subcommittee assigned to a home 
shall perform the duties of the committee under this subsection, and a majority 
of the subcommittee members must be present for any visit. When visits are 
made to group homes for developmentally disabled adults, rules concerning 
confidentiality as adopted by the Commission for Mental Health, Developmen- 
tal Disabilities, and Substance Abuse Services shall apply. 

(h) The individual members of the committee shall have the right between 
10:00 a.m. and 8:00 p.m. to enter the facility the committee serves in order to 
carry out the members’ responsibilities. In a county where subcommittees have 
been established, this right of access shall be limited to members of the 
subcommittee which serves that home. A majority of the committee or 
subcommittee members shall be present to enter the facility at other hours. 
Before entering any adult care home, the committee or members of the 
committee shall identify themselves to the person present at the facility who is 
in charge of the facility at that time. 

(i) The committee shall prepare reports as required by the Department of 
Health and Human Services containing an appraisal of the problems of adult 
care homes facilities as well as issues affecting long-term care in general. 
Copies of the report shall be sent to the board of county commissioners, county 
department of social services and the Division of Aging. 

(j) Nothing contained in this section shall be construed to require the 
expenditure of any county funds to carry out the provisions in this section. 
(1981; °c. 923, s. 1; 1983, c. 88, s. 2; 1991, c. 636, s. 19(b); 1995, c. 254, s. 6; c. 535, 
s. 15; 1997-443, s. 11A.118(a).) 


§ 131D-33: Repealed by Session Laws 1983, c. 824, s. 19. 


§ 1381D-34. Penalties; remedies. 


(a) Violations Classified. — The Department of Health and Human Services 
shall impose an administrative penalty in accordance with provisions of this 
Article on any facility which is found to be in violation of requirements of G.S. 
131D-21 or applicable State and federal laws and regulations. Citations issued 
ae violations shall be classified according to the nature of the violation as 
ollows: 

(1) “Type A Violation” means a violation by a facility of the regulations, 

standards, and requirements set forth in G.S. 131D-21 or applicable 
State or federal laws and regulations governing the licensure or 
certification of a facility which results in death or serious physical 
harm, or results in substantial risk that death or serious physical 
harm will occur. Type A Violations shall be abated or eliminated 
immediately. The Department shall require an immediate plan of 
correction for each Type A Violation. The person making the findings 
shall do the following: 

a. Orally and immediately inform the administrator of the facility of 
the specific findings and what must be done to correct them, and 
set a date by which the violation must be corrected; 

b. Within 10 working days of the investigation, confirm in writing to 
the administrator the information provided orally under sub- 
subdivision a. of this subdivision; and 

c. Provide a copy of the written confirmation required under sub- 
subdivision b. of this subdivision to the Department. 

The Department shall impose a civil penalty in an amount not less 

than five hundred dollars ($500.00) nor more than ten thousand 

dollars ($10,000) for each Type A Violation in homes licensed for six or 
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fewer beds. The Department shall impose a civil penalty in an amount 
not less than one thousand dollars ($1,000) nor more than twenty 
thousand dollars ($20,000) for each Type A Violation in facilities 
licensed for seven or more beds. 

(2) “Type B Violation” means a violation by a facility of the regulations, 
standards and requirements set forth in G.S. 131D-21 or applicable 
State or federal laws and regulations governing the licensure or 
certification of a facility which present a direct relationship to the 
health, safety, or welfare of any resident, but which does not result in 
substantial risk that death or serious physical harm will occur. The 
Department shall require a plan of correction for each Type B 
Violation and may require the facility to establish a specific plan of 
correction within a reasonable time period to address the violation. 
The required plan cannot exceed requirements imposed by existing 
rule or law. 

(b) Penalties for failure to correct violations within time specified. 

(1) Where a facility has failed to correct a Type A Violation, the Depart- 
ment shall assess the facility a civil penalty in the amount of up to one 
thousand dollars ($1,000) for each day that the deficiency continues 
beyond the time specified in the plan of correction approved by the 
Department or its authorized representative. The Department or its 
authorized representative shall ensure that the violation has been 
corrected. 

(2) Where a facility has failed to correct a Type B Violation within the time 
specified for correction by the Department or its authorized represen- 
tative, the Department shall assess the facility a civil penalty in the 
amount of up to four hundred dollars ($400.00) for each day that the 
deficiency continues beyond the date specified for correction without 
just reason for such failure. The Department or its authorized 
representative shall ensure that the violation has been corrected. 

(3) The Department shall impose a civil penalty which is treble the 
amount assessed under subdivision (1) of subsection (a) when a 
facility under the same management, ownership, or control has 
received a citation and paid a penalty for violating the same specific 
provision of a statute or regulation for which it received a citation 
during the previous 12 months. The counting of the 12-month period 
shall be tolled during any time when the facility is being operated by 
a court-appointed temporary manager pursuant to Article 4 of this 
Chapter. 

(c) Factors to be considered in determining amount of initial penalty. In 
determining the amount of the initial penalty to be imposed under this section, 
the Department shall consider the following factors: 

(1) The gravity of the violation, including the fact that death or serious 
physical harm to a resident has resulted; the severity of the actual or 
potential harm, and the extent to which the provisions of the appli- 
cable statutes or regulations were violated; 

(la) The gravity of the violation, including the probability that death or 
serious physical harm to a resident will result; the severity of the 
potential harm, and the extent to which the provisions of the apphi- 
cable statutes or regulations were violated; 

(1b) The gravity of the violation, including the probability that death or 
serious physical harm to a resident may result; the severity of the 
potential harm, and the extent to which the provisions of the appli- 
cable statutes or regulations were violated: 

(2) The reasonable diligence exercised by the licensee to comply with G.S. 
131E-256 and G.S. 131E-265 and other applicable State and federal 
laws and regulations; 
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(2a) Efforts by the licensee to correct violations; 

(3) The number and type of previous violations committed by the licensee 
within the past 36 months; 

(4) The amount of assessment necessary to insure immediate and contin- 
ued compliance; and 

(5) The number of patients put at risk by the violation. 

(cl) The facts found to support the factors in subsection (c) of this section 
shall be the basis in determining the amount of the penalty. The Secretary 
shall document the findings in written record and shall make the written 
record available to all affected parties including: 

(1) The penalty review committee; 

(2) The local department of social services who is responsible for oversight 
of the facility involved; 

(3) The licensee involved; 

(4) The residents affected; and 

(5) The family members or guardians of the residents affected. 

(c2) Local county departments of social services and Division of Facilities 
Services personnel shall submit proposed penalty recommendations to the 
Department within 45 days of the citation of a violation. 

(d) The Department shall impose a civil penalty on any facility which 
refuses to allow an authorized representative of the Department to inspect the 
premises and records of the facility. 

(d1) The Department shall impose a civil penalty on any applicant for 
licensure who provides false information or omits information on the portion of 
the licensure application requesting information on owners, administrators, 
principals, or affiliates of the facility. The amount of the penalty shall be as 1s 
prescribed for a Type A Violation. 

(e) Any facility wishing to contest a penalty shall be entitled to an admin- 
istrative hearing as provided in the Administrative Procedure Act, Chapter 
150B of the General Statutes. A petition for a contested case shall be filed 
within 30 days after the Department mails a notice of penalty to a licensee. At 
least the following specific issues shall be addressed at the administrative 
hearing: 

(1) The reasonableness of the amount of any civil penalty assessed, and 

(2) The degree to which each factor has been evaluated pursuant to 
subsection (c) of this section to be considered in determining the 
amount of an initial penalty. 

If a civil penalty is found to be unreasonable or if the evaluation of each 
factor is found to be incomplete, the hearing officer may recommend that the 
penalty be adjusted accordingly. 

(f) Notwithstanding the notice requirements of G.S. 131D-26(b), any pen- 
alty imposed by the Department of Health and Human Services under this 
section shall commence on the day the violation began. 

(g) The Secretary may bring a civil action in the superior court of the county 
wherein the violation occurred to recover the amount of the administrative 
penalty whenever a facility: 

(1) Which has not requested an administrative hearing fails to pay the 
penalty within 60 days after being notified of the penalty, or 

(2) Which has requested an administrative hearing fails to pay the 
penalty within 60 days after receipt of a written copy of the decision 
as provided in G.S. 150B-36. 

(g1) In lieu of assessing an administrative penalty, the Secretary may order 
a facility to provide staff training if: 

(1) The cost of training does not exceed one thousand dollars ( $1,000); 

(2) The penalty would be for the facility's only violation within a 12-month 
period preceding the current violation and while the facility is under 
the same management; and 
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(3) The training is: 
a. Specific to the violation; 
b. Approved by the Department of Health and Human Services; and 
c. Taught by someone approved by the Department and other than 
the provider. 

(h) The Secretary shall establish a penalty review committee within the 
Department, which shall meet at least semiannually to review violations and 
penalties imposed by the Adult Care Licensure Section; provide a forum for 
residents, guardians or families of residents, local department of social 
services, and providers; and make recommendations to the Department for 
changes in policy, training, or rules as a result of its review and publish a 
report. 

. (1) The Secretary shall administer the work of the Committee and provide 
notice of its meetings to the following parties involved in the penalties 
the Committee will be reviewing: 

a. The licensed provider; 

b. The local department of social services that is responsible for 
oversight of the facility involved; 

c. The residents affected; and 

d. The families or guardians of the residents affected. 

(2) The Secretary shall ensure that the Nursing Home/Adult Care Home 
Penalty Review Committee established by this subsection is com- 
prised of nine members. At least one member shall be appointed from 
each of the following categories: 

a. A licensed pharmacist; 

b. A registered nurse experienced in long term care; 

c. A representative of a nursing home: 

d. A representative of an adult care home; and 

e. Two public members. One shall be a “near” relative of a nursing 
home patient, chosen from a list prepared by the Office of State 
Long Term Care Ombudsman, Division of Aging, Department of 
Health and Human Services. One shall be a “near” relative of a 
rest home patient, chosen from a list prepared by the Office of 
State Long Term Care Ombudsman, Division of Aging, Depart- 
ment of Health and Human Services. For purposes of this 
subdivision, a “near” relative is a spouse, sibling, parent, child, 
grandparent, or grandchild. 

(3) Neither the pharmacist, nurse, nor public members appointed under 
this subsection nor any member of their immediate families shall be 
Sea by or own any interest in a nursing home or adult care 

ome. 

(4) Beate by Session Laws 2005-276, s. 10.40A(), effective July 1, 

005 


(4a) The Department of Health and Human Services shall notify families 
or guardians of affected residents of the right to request a penalty 
review committee review of the Department’s penalty decision before 
the decision becomes final. Within 60 days of receipt of a request from 
a family member or guardian for review of the Department’s penalty 
decision, the penalty review committee shall meet to conduct the 
review and shall inform the family member or guardian of the results 
of the review. 

(5) Each member of the Committee shall serve a term of two years. The 
initial terms of the members shall commence on August 3, 1989. The 
Secretary shall fill all vacancies. Unexcused absences from three 
consecutive meetings constitute resignation from the Committee. 

(6) The Committee shall be cochaired by: 

a. One member of the Department outside of the Division of Facility 
Services; and 
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b. One member who is not affiliated with the Department. 

(i) The clear proceeds of civil penalties provided for in this section shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
i G245 7427 (1987) 'c..600;) s:'35°1989,'c) 556, s:°1; 1991, ¢) 66,’s12c572, s. 3; 
1993, c. 390, s. 4; 1993 (Reg. Sess., 1994), c. 698, s. 1; 1995, c. 535, s. 16; 1995 
(Reg. Sess., 1996), c. 602, s. 1; 1997-431, s. 1; 1997-443, s. 11A.118(a); 1998-215, 


s. 78(a); 2005-276, s. 10.40A(Z).) 


Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 10.40A(/), effective July 1, 2005, 
rewrote the final paragraph of subdivision 
(a)(1); in subdivision (b)(1), substituted “one 


dollars ($500.00)”; in subdivision (b)(2), substi- 
tuted “four hundred dollars ($400.00)” for “two 
hundred dollars ($200.00)”; added subsection 
(d1); in subsection (h), rewrote the introductory 
paragraph and subdivision (h)(1); repealed sub- 
division (h)(4); and added subdivisions (h)(4a) 
and (h)(6). 

Legal Periodicals. — For a survey of 1996 
developments in constitutional law, see 75 
N-Gile Rey, 2252,(1997). 


thousand dollars ($1,000) for “five hundred 


§ 131D-34.1. Report of death of resident. 


(a) An adult care home shall notify the Department of Health and Human 
Services immediately upon the death of any resident that occurs in the adult 
care home or that occurs within 24 hours of the resident’s transfer to a hospital 
if the death occurred within seven days of the adult care home’s use of physical 
restraint or physical hold of the resident, and shall notify the Department of 
Health and Human Services within three days of the death of any resident of 
the adult care home resulting from violence, accident, suicide, or homicide. The 
Department may assess a civil penalty of not less than five hundred dollars 
($500.00) and not more than one thousand dollars ($1,000) against a facility 
that fails to notify the Department of a death and the circumstances surround- 
ing the death known to the facility. Chapter 150B of the General Statutes 
governs the assessment of a penalty under this section. A civil penalty owed 
under this section may be recovered in a civil action brought by the Depart- 
ment or the Attorney General. The clear proceeds of the penalty shall be 
remitted to the State Treasurer for deposit in accordance with State law. 

(b) Upon receipt of notification from an adult care home in accordance with 
subsection (a) of this section, the Department of Health and Human Services 
shall notify the Governor’s Advocacy Council for Persons With Disabilities that 
a person with a disability has died. The Department shall provide the Council 
access to the information about each death reported pursuant to subsection (a) 
of this section, including information resulting from any investigation of the 
death by the Department and from reports received from the Chief Medical 
Examiner pursuant to G.S. 130A-385. The Council shall use the information in 
accordance with its powers and duties under G.S. 143B-403.1 and applicable 
federal law and regulations. 

(c) If the death of a resident of the adult care home occurs within seven days 
of the adult care home’s use of physical restraint or physical hold, the 
Department shall initiate immediately an investigation of the death. 

(d) Nothing in this section abrogates State or federal law or requirements 
pertaining to the confidentiality, privilege, or other prohibition against disclo- 
sure of information provided to the Department or the Council. In carrying out 
the requirements of this section, the Department and the Council shall adhere 
to State and federal requirements of confidentiality, privilege, and other 
prohibitions against disclosure and_ release applicable to the information 
received under this section. A facility or provider that makes available 
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confidential information in accordance with this section and with State and 
federal law is not liable for the release of the information. 

(e) The Secretary shall establish a standard reporting format for reporting 
deaths pursuant to this section and shall provide to facilities subject to this 
section a form for the facility’s use in complying with this section. (2000-129, s. 


6(a).) 


ARTICLE 4. 
Temporary Management of Adult Care Homes. 


§ 131D-35. Temporary management of adult care homes. 


The provisions of Article 13 of Chapter 131E are incorporated by reference in 
this Article. (1993, c. 390, s. 3; 1995, c. 535, s. 18.) 


Editor’s Note. — Article 13 of Chapter 
131E, referred to above, can be found at GS. 
131-230 et seq. 

Session Laws 2005-276, s. 10.40A(p) pro- 
vides: “The Department’s Division of Aging and 
Adult Services shall develop a Quality Im- 
provement Consultation Program for Adult 
Care Homes. The purpose of the Program is to 
promote better care and improve quality of life 
in a safe environment for residents in adult 
care homes through consultation and assis- 
tance with adult care home providers. The 
county departments of social services shall be 
responsible for implementation of the Program 
with all adult care homes located in the respec- 
tive county, based on a timetable for statewide 
implementation. 

“The Division of Aging and Adult Services 
shall consult with adult care home providers, 
county departments of social services, con- 
sumer advocates, and other interested stake- 
holders and parties in the development of the 
Quality Improvement Consultation Program 
for Adult Care Homes. 

“The Department shall submit a progress 
report to the North Carolina Study Commission 
on Aging and to the Senate Appropriations 
Committee on Health and Human Services and 
to the House of Representatives Subcommittee 
on Health and Human Services on or before 
April 1, 2006. 

“The report will address the following topics: 

“(1) Principles and philosophies that are res- 
ident-centered and promote independence, dig- 
nity, and choice for residents; 

“(2) Approaches to develop continuous qual- 
ity improvement with a focus on resident sat- 
isfaction and optimal outcomes; 

“(3) Dissemination of best practice models 
that have been used successfully elsewhere; 

“(4) A determination of the availability of 
standardized instruments, and their use to the 
extent possible, to assess and measure adult 
care home performance according to quality of 
life indicators; 


“(5) Utilization of quality improvement 
plans for adult care homes that identify and 
resolve issues that adversely affect quality of 
care and services to residents. The plans in- 
clude agreed upon time frames for completion 
of improvements and identification of needed 
resources; 

“(6) Training required to equip county de- 
partments of social services’ staff to implement 
the Program; 

“(7) A distinction of roles between the regu- 
latory role of the Department’s Division of Fa- 
cility Services and the quality improvement 
consultation and monitoring responsibilities of 
the county departments of social services; and 

“(8) Identification of staffing and other re- 
sources needed to implement the Program. 

“The Division of Aging and Adult Services 
shall conduct a pilot of the Quality Improve- 
ment Consultation Program for Adult Care 
Homes. No more than four county departments 
of social services shall participate in the pilot. 
The Division of Aging and Adult Services shall 
consider geographic balance and size in carry- 
ing out the pilot. At the conclusion of the pilot, 
the Division of Aging and Adult Services shall 
make recommendations regarding the effec- 
tiveness of the Quality Improvement Consulta- 
tion Program for Adult Care Homes. If the 
Division recommends expansion of the pilot to 
other counties or statewide implementation of 
the Program, its report shall include the cost 
and a proposed timetable for implementing 
these recommendations, including the identifi- 
cation of any necessary statutory and adminis- 
trative rule changes. The recommendations 
shall be made to the Secretary of the Depart- 
ment of Health and Human Services, the North 
Carolina Study Commission on Aging, the Sen- 
ate Appropriations Committee on Health and 
Human Services, and the House of Representa- 
tives Subcommittee on Health and Human Ser- 
vices.” 


Session Laws 2005-276, s. 1.2, provides: 
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“This act shall be known as the ‘Current Oper- effects beyond the 2005-2007 fiscal biennium, 
ations and Capital Improvements Appropria- the textual provisions of this act apply only to 


tions Act of 2005’.” funds appropriated for, and activities occurring 
Session Laws 2005-276, s. 46.3, provides: during, the 2005-2007 fiscal biennium.” 
“Except for statutory changes or other provi- Session Laws 2005-276, s. 46.5 is a severabil- 


sions that clearly indicate an intention to have _ ity clause. 


§§ 131D-36 through 131D-39: Reserved for future codification pur- 


poses. 


ARTICLE 5. 


Miscellaneous Provisions. 


§ 131D-40. Criminal history record checks required for 
certain applicants for employment. 


(a) Requirement; Adult Care Home. — An offer of employment by an adult 
care home licensed under this Chapter to an applicant to fill a position that 
does not require the applicant to have an occupational license is conditioned on 
consent to a criminal history record check of the applicant. If the applicant has 
been a resident of this State for less than five years, then the offer of 
employment is conditioned on consent to a State and national criminal history 
record check of the applicant. The national criminal history record check shall 
include a check of the applicant’s fingerprints. If the applicant has been a 
resident of this State for five years or more, then the offer is conditioned on 
consent to a State criminal history record check of the applicant. An adult care 
home shall not employ an applicant who refuses to consent to a criminal 
history record check required by this section. Within five business days of 
making the conditional offer of employment, an adult care home shall submit 
a request to the Department of Justice under G.S. 114-19.10 to conduct a State 
or national criminal history record check required by this section, or shall 
submit a request to a private entity to conduct a State criminal history record 
check required by this section. Notwithstanding G.S. 114-19.10, the Depart- 
ment of Justice shall return the results of national criminal history record 
checks for employment positions not covered by Public Law 105-277 to the 
Department of Health and Human Services, Criminal Records Check Unit. 
Within five business days of receipt of the national criminal history of the 
person, the Department of Health and Human Services, Criminal Records 
Check Unit, shall notify the adult care home as to whether the information 
received may affect the employability of the applicant. In no case shall the 
results of the national criminal history record check be shared with the adult 
care home. Adult care homes shall make available upon request verification 
that a criminal history check has been completed on any staff covered by this 
section. All criminal history information received by the home is confidential 
and may not be disclosed, except to the applicant as provided in subsection (b) 
of this section. 

(al) Requirement; Contract Agency of Adult Care Home. — An offer of 
employment by a contract agency of an adult care home licensed under this 
Chapter to an applicant to fill a position that does not require the applicant to 
have an occupational license is conditioned upon consent to a criminal history 
record check of the applicant. If the applicant has been a resident of this State 
for less than five years, then the offer of employment is conditioned on consent 
to a State and national criminal history record check of the applicant. The 
national criminal history record check shall include a check of the applicant’s 


733 


§131D-40 CH. 131D. INSPECTION OF FACILITIES §131D-40 


fingerprints. If the applicant has been a resident of this State for five years or 
more, then the offer is conditioned on consent to a State criminal history record 
check of the applicant. A contract agency of an adult care home shall not 
employ an applicant who refuses to consent to a criminal history record check 
required by this section. Within five business days of making the conditional 
offer of employment, a contract agency of an adult care home shall submit a 
request to the Department of Justice under G.S. 114-19.10 to conduct a State 
or national criminal history record check required by this section, or shall 
submit a request to a private entity to conduct a State criminal history record 
check required by this section. Notwithstanding G.S. 114-19.10, the Depart- 
ment of Justice shall return the results of national criminal history record 
checks for employment positions not covered by Public Law 105-277 to the 
Department of Health and Human Services, Criminal Records Check Unit. 
Within five business days of receipt of the national criminal history of the 
person, the Department of Health and Human Services, Criminal Records 
Check Unit, shall notify the contract agency of the adult care home as to 
whether the information received may affect the employability of the appli- 
cant. In no case shall the results of the national criminal history record check 
be shared with the contract agency of the adult care home. Contract agencies 
of adult care homes shall make available upon request verification that a 
criminal history check has been completed on any staff covered by this section. 
All criminal history information received by the contract agency is confidential 
and may not be disclosed, except to the applicant as provided by subsection (b) 
of this section. 

(b) Action. — If an applicant’s criminal history record check reveals one or 
more convictions of a relevant offense, the adult care home or a contract agency 
of the adult care home shall consider all of the following factors in determining 
whether to hire the applicant: 

(1) The level and seriousness of the crime. 

(2) The date of the crime. 

(3) The age of the person at the time of the conviction. 

(4) The circumstances surrounding the commission of the crime, if known. 

(5) The nexus between the criminal conduct of the person and the job 
duties of the position to be filled. 

(6) The prison, jail, probation, parole, rehabilitation, and employment 
records of the person since the date the crime was committed. 

(7) The subsequent commission by the person of a relevant offense. 

The fact of conviction of a relevant offense alone shall not be a bar to 
employment; however, the listed factors shall be considered by the adult care 
home or the contract agency of the adult care home. If the adult care home or 
a contract agency of the adult care home disqualifies an applicant after 
consideration of the relevant factors, then the adult care home or the contract 
agency may disclose information contained in the criminal history record check 
that is relevant to the disqualification, but may not provide a copy of the 
criminal history record check to the applicant. 

(c) Limited Immunity. — An adult care home and an officer or employee of 
an adult care home that, in good faith, complies with this section is not liable 
for the failure of the home to employ an individual on the basis of information 
provided in the criminal history record check of the individual. 

(d) Relevant Offense. — As used in this section, “relevant offense” means a 
county, state, or federal criminal history of conviction or pending indictment of 
a crime, whether a misdemeanor or felony, that bears upon an individual’s 
fitness to have responsibility for the safety and well-being of aged or disabled 
persons. These crimes include the criminal offenses set forth in any of the 
following Articles of Chapter 14 of the General Statutes: Article 5, Counter- 
feiting and Issuing Monetary Substitutes; Article 5A, Endangering Executive 
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and Legislative Officers; Article 6, Homicide; Article 7A, Rape and Other Sex 
Offenses; Article 8, Assaults; Article 10, Kidnapping and Abduction; Article 13, 
Malicious Injury or Damage by Use of Explosive or Incendiary Device or 
Material; Article 14, Burglary and Other Housebreakings; Article 15, Arson 
and Other Burnings; Article 16, Larceny; Article 17, Robbery; Article 18, 
Embezzlement; Article 19, False Pretenses and Cheats; Article 19A, Obtaining 
Property or Services by False or Fraudulent Use of Credit Device or Other 
Means; Article 19B, Financial Transaction Card Crime Act; Article 20, Frauds; 
Article 21, Forgery; Article 26, Offenses against Public Morality and Decency; 
Article 26A, Adult Establishments; Article 27, Prostitution; Article 28, Perjury; 
Article 29, Bribery; Article 31, Misconduct in Public Office; Article 35, Offenses 
Against the Public Peace; Article 36A, Riots and Civil Disorders; Article 39, 
Protection of Minors; Article 40, Protection of the Family; Article 59, Public 
Intoxication; and Article 60, Computer-Related Crime. These crimes also 
include possession or sale of drugs in violation of the North Carolina Con- 
trolled Substances Act, Article 5 of Chapter 90 of the General Statutes, and 
alcohol-related offenses such as sale to underage persons in violation of G.S. 
18B-302 or driving while impaired in violation of G.S. 20-138.1 through G.S. 
20-138.5. 

(e) Penalty for Furnishing False Information. — Any applicant for employ- 
ment who willfully furnishes, supplies, or otherwise gives false information on 
an employment application that is the basis for a criminal history record check 
under this section shall be guilty of a Class Al misdemeanor. 

(f) Conditional Employment. — An adult care home may employ an appli- 
cant conditionally prior to obtaining the results of a criminal history record 
check regarding the applicant if both of the following requirements are met: 

(1) The adult care home shall not employ an applicant prior to obtaining 
the applicant’s consent for a criminal history record check as required 
in subsection (a) of this section or the completed fingerprint cards as 
required in G.S. 114-19.10. 

(2) The adult care home shall submit the request for a criminal history 
record check not later than five business days after the individual 
begins conditional employment. 

(g) Immunity From Liability. — An entity and officers and employees of an 
entity shall be immune from civil liability for failure to check an employee’s 
history of criminal offenses if the employee’s criminal history record check is 
requested and received in compliance with this section. (1995 (Reg. Sess., 
1996), c. 606, s. 2; 1997-125, s. 1; 2000-154, ss. 2.(a), (b); 2004-124, ss. 
10.19D(b), (g); 2005-4, ss. 6, 7.) 


Editor’s Note. — Session Laws 2001-465, s. 
2(a), effective November 16, 2001, provides: 
“The requirements of G.S. 131E-265(a1) for 
contract agencies of nursing homes and home 
care agencies, G.S. 131D-40 for adult care 
homes and contract agencies of adult care 
homes, and of G.S. 122C-80 for area mental 
health, developmental disabilities, and sub- 
stance abuse services authorities, to conduct 
national criminal history record checks are 
suspended until January 1, 2003.” 

Session Laws 2001-465, s. 3(a), effective No- 
vember 16, 2001, provides: “The Legislative 
Research Commission may study how federal 
law affects the distribution of national criminal 
history record check information requested for 
nursing homes, home care agencies, adult care 
homes, assisted living facilities, and area men- 


tal health, developmental disabilities, and sub- 
stance abuse services authorities, and the prob- 
lems federal restrictions pose for effective and 
efficient implementation of State-required 
criminal record checks. The study may include 
the following: 

“(1) Ways in which national record checks 
may be obtained and reviewed for these facili- 
ties to effectuate State policy and protections of 
facility residents, and the advantages, disad- 
vantages, and costs of various approaches to 
implementation. 

“(2) A review of ways in which national record 
checks are obtained by the Division of Child 
Development, Department of Health and Hu- 
man Services, and other State agencies, and 
related costs to the State. 

“(3) Solutions adopted by other states to 
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effectively and efficiently implement criminal 
record check requirements, including costs to 
the State in implementing these solutions. 

“(4) Other issues relevant to State require- 
ments for criminal history record checks in 
long-term care facilities. 

“The Legislative Research Commission may 
make its findings and recommendations in a 
final report to the 2002 Regular Session of the 
2001 General Assembly.” 

Session Laws 2004-124, s. 10.19D(i), pro- 
vides: “Subsections (a) through (c) of this sec- 
tion become effective January 1, 2005. The 
remainder of this section becomes effective July 
Le20042 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
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textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2004-124, ss. 10.19D(b) and (g), inserted the 
three sentences preceding the last sentence in 
both subsection (a) and (al); and substituted 
“county, state, or federal criminal history of 
conviction or pending indictment of a crime” for 
“State crime” at the beginning of subsection (d). 
See editor’s note for effective dates. 

Session Laws 2005-4, ss. 6 and 7, effective 
March 23, 2005, in subsections (a) and (a1), 
substituted “Criminal Records Check Unit” for 
“Division of Facility Services” in the seventh 
and eighth sentence, substituted “notify” for 
“provide to” and “as to whether the information 
received may affect the employability of the 
applicant” for “the results of the national crim- 
inal history check” in the eighth sentence, and 
added the present ninth sentence. 


§ 131D-41. Compliance history provider file. 


The Department of Health and Human Services shall establish and main- 
tain a provider file to record and monitor compliance histories of facilities, 
owners, operators, and affiliates of nursing homes and adult care homes. 


(1999-334, s. 3.8.) 


Editor’s Note. — Session Laws 1999-334, s. 
3.8, was codified as this section and G.S. 131E- 
266 at the direction of the Revisor of Statutes. 


§ 131D-42. Report on use of restraint. 


The Department shall report annually on October 1 to the Joint Legislative 
Oversight Committee on Mental Health, Developmental Disabilities, and 
Substance Abuse Services the following for the immediately preceding fiscal 


year: 


(1) The level of compliance of each adult care home with applicable State 
law and rules governing the use of physical restraint and physical 
hold of residents. The information shall indicate areas of highest and 


lowest levels of compliance. 


(2) The total number of adult care homes that reported deaths under G:S. 
131D-34.1, the number of deaths reported by each facility, the number 
of deaths investigated pursuant to G.S. 131D-34.1, and the number 
found by the investigation to be related to the adult care home’s use of 
physical restraint or physical hold. (2000-129, s. 6(b); 2003-58, s. 2.) 
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Sec. 


Chapter 131E. 


Health Care Facilities and Services. 


Article 1. 


General Provisions. 


131E-1. Definitions. 
131E-2. Contested case hearing petition time 


hmit. 


131B-3, 131E-4. [Reserved.] 


Article 2. 
Public Hospitals. 


Part 1. Municipal Hospitals. 


131E-5. Title and purpose. 

131E-6. Definitions. 

131E-7. General powers. 

131E-7.1. Public hospitals’ managed care de- 


velopment authorized. 


131E-8. Sale of hospital facilities to nonprofit 


corporations. 


131E-8.1. Maintenance of Health Education 


Facilities. 


131E-9. Governing authority of hospital facili- 


131E-10. 
131E-11. 
131E-12. 
131E-13. 


131h-14. 


ties. 

Condemnation. 

Federal and State aid. 

Public purposes. 

Lease or sale of hospital facilities to 
or from for-profit or nonprofit cor- 
porations or other business enti- 
ties by municipalities and hospital 
authorities. 

Lease or sale of hospital facilities to 
certain nonprofit corporations. 


131E-14.1. Branch facilities. 
131E-14.2. Conflict of interest. 


131E-15. 
131E-16. 
131E-17. 
131E-18. 
131E-19. 
131E-20. 
131E-21. 
131K-22. 
131-23. 
131-24. 
131E-25. 
131-26. 
1S1E-27. 
131E-28. 
131-29. 
131E-30. 
131E-31. 


131K-32. 


Part 2. Hospital Authority. 


Title and purpose. 

Definitions. 

Creation of a hospital authority. 

Commissioners. 

Incorporation of a hospital authority. 

Boundaries of the authority. 

Conflict of interest. 

Removal of commissioners. 

Powers of the authority. 

Eminent domain. 

Zoning and building laws. 

Revenue bonds and notes. 

Contracts with federal government. 

Tax exemptions. 

Audits and recommendations. 

Appropriations. 

Transfers of property by a city or 
county to a hospital authority. 

Purchase money security interests. 


Sec. 

131E-33. Part controlling. 

131E-34. Part applicable to City of High Point. 
131E-35 through 131E-39. [Reserved.] 


Part 3. Hospital District Act. 


131-40. 
131E-41. 


Title and purpose. 

Methods of creation of a hospital dis- 
brie, 

Hearing and determination. 

Limitation of actions. 

General powers. 

County taxes. 

Referendum on repeal of tax levy. 

Governing body. 


131-42. 
131E-43. 
131-44. 
131E-45. 
131-46. 
131E-47. 


Part 4. Limited Liability. 
131H-47.1. Limited liability. 


Article 2A. 


Garnishment for Debts Owed Public 
Hospitals. 


131E-48. Definitions. 

131E-49. Procedure for garnishment. 

131E-50. Penalties. 

131E-51. Applicability. 

131E-52 through 131E-54. [Reserved.] 
Article 3. 


North Carolina Specialty Hospitals. 
Part 1. Lenox Baker Children’s Hospital. 


131E-55 through 131E-58. [Repealed.] 
131E-59 through 131E-64. [Reserved.] 


Part 2. Other Programs Controlled by the 
Department. 


131E-65. Alcohol Detoxification Program. 
131E-66. [Repealed.] 

131E-67. Specialty hospitals. 

131E-68, 131E-69. [Reserved.| 


Article 4. 


Construction and Enlargement of 
Hospitals. 


131E-70. Construction and enlargement of lo- 
cal hospitals. 
131E-71 through 131E-74. [Reserved.] 


Article 5. 


Hospital Licensure Act. 
Part 1. Article Title and Definitions. 


131E-75. Title; purpose. 
131E-76. Definitions. 
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Part 2. Hospital Licensure. 


Sec. 

131E-77. Licensure requirement. 

131E-78. Adverse action on a license. 

131E-79. Rules and enforcement. 

131E-79.1. Counseling patients regarding pre- 
scriptions. 

Inspections. 

Penalties. 

Injunction. 

Temporary change of hospital bed 
capacity. 

[Reserved.] 


131E-80. 
131E-81. 
131E-82. 
131E-83. 


131E-84. 
Part 3. Hospital Privileges. 


131E-85. 
131E-86. 
131E-87. 


Hospital privileges and procedures. 

Limited privileges. 

Reports of disciplinary action; immu- 
nity from liability. 

131E-88, 131E-89. [Reserved.] 


Part 4. Discharge from Hospital. 


131E-90. Authority of administrator; refusal to 
leave after discharge. 

131E-91. Itemized charges on discharged pa- 
tient’s bill. 

131E-92 through 131E-94. [Reserved.] 


Part 5. Medical Review Committee. 
131E-95. Medical review committee. 
Part 6. Risk Management. 
131E-96. Risk management programs. 
Part 7. Confidential Information. 


131E-97. Confidentiality of patient informa- 
tion. 

131E-97.1. Confidentiality of personnel infor- 
mation. 

131E-97.2. Confidentiality of credentialing in- 
formation. 

131E-97.3. Confidentiality of competitive 
health care information. 

131E-98. Inmate medical records. 

131E-99. Confidentiality of health care con- 
tracts. 


Article 6. 
Health Care Facility Licensure Act. 


Part 1. Nursing Home Licensure Act. 


131E-100. 
131E-101. 
131E-102. 
131H-103. 
131-104. 
131E-105. 
131E-106. 


Title; purpose. 

Definitions. 

Licensure requirements. 

Adverse action on a license. 

Rules and enforcement. 

Inspections. 

Evaluation of residents in adult 
care homes. 


Sec. 


131E-107. 


131E-108. 
131E-109. 
131E-110. 
131E-111. 
131E-112. 


131E-113. 


131E-114 


131E-114.1. 


131E-114.2. 


Quality assurance, medical, or peer 
review committees. 

Peer review. 

Penalties. 

Injunction. 

[Recodified.] 

Waiver of rules for health care facil- 
ities that provide temporary shel- 
ter or temporary services during a 
disaster or emergency. 

Immunization of employees and res- 
idents. 

Special care units; disclosure of in- 

formation required. 

Posting of information indicating 

number of staff on duty. 

(Effective July 1, 2006) Use of 

medication aides to perform tech- 

nical aspects of medication admin- 
istration. 


Part 2. Nursing Home Patients’ Bill of Rights. 


131H-115. 
131E-116. 
131E-117. 
131H-118. 


131H-119. 
131-120. 
131E-121. 
131-122. 
131-123. 
131E-124. 


131E-125. 


131E-126. 
131-127. 


131E-128. 


Legislative intent. 

Definitions. 

Declaration of patient’s rights. 

Transfer of management responsi- 
bilities. 

No waiver of rights. 

Notice to patient. 

Responsibility of administrator. 

Staff training. 

Civil action. 

Enforcement and 
confidentiality. 

Revocation of a license. 

[Repealed.] 

No interference with practice of 
medicine or physician-patient re- 
lationship. 

Nursing home advisory committees. 


investigation; 


131E-128.1. Nursing home medication man- 


131E-128.2. 


131E-128.3. 


131E-128.4. 


agement advisory committee. 
Nursing home quality assurance 
committee; duties related to med- 
ication error prevention. 

Staff orientation on medication 
error prevention. 

Nursing home pharmacy reports; 
duties of consultant pharmacist. 


131E-128.5. Medication-related error reports. 


131E-129. 
131E-130. 


131E-131. 


Penalties. 

First available bed priority for cer- 
tain nursing home patients. 

Rule-making authority; enforce- 
ment. 


131E-132 through 131K-134. [Reserved.] 


Part 3. Home Care Agency Licensure Act. 


131E-135. 
131E-136. 
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Sec. 


131-137. 


131E-138. 
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Services to be provided in all coun- 
ties. 
Licensure requirements. 


131E-138.1. Licensure fees for nursing beds 


131E-139. 
131-140. 
131-141. 


and adult care home beds in con- 
tinuing care retirement communi- 
ties. 

Adverse action on a license. 

Rules and enforcement. 

Inspection. 


131E-141.1. Penalties for violation. 


131E-142. 
131E-143, 


Injunction. 
131E-144. [Reserved.] 


Part 3A. Home Care Clients’ Bill of Rights. 


131H-144.1. 
131K-144.2. 
131H-144.3. 


131H-144.4. 
131E-144.5. 
131E-144.6. 
131E-144.7. 


Legislative intent. 

Definitions. 

Declaration of home care clients’ 
rights. 

Notice to client. 

Implementation. 

Enforcement and investigation. 
Confidentiality. 


Part 4. Ambulatory Surgical Facility 


131-145. 
131-146. 
131-147. 
131E-148. 
131-149. 
131-150. 
131-151. 
131K-152. 
131E-153, 


Licensure. 


Title; purpose. 

Definitions. 

Licensure requirement. 
Adverse action on a license. 
Rules and enforcement. 
Inspections. 

Penalties. 

Injunction. 

131E-154. [Reserved.] 


Part 5. Nursing Pool Licensure Act. 


131E-154.1. Title; purpose. 

131E-154.2. Definitions. 

131E-154.3. Licensing. 

131E-154.4. Rules and enforcement. 

131E-154.5. Inspections. 

131E-154.6. Adverse action on a license; ap- 
peal procedures. 

131 H-154.7.. Injunction. 

131E-154.8. Confidentiality. 

Article 7. 
Regulation of Emergency Medical 
Services. 

131E-155. Definitions. 

131E-155.1. EMS Provider License required. 

131E-156. Permit required to operate ambu- 
lance. 

131E-157. Standards for equipment; inspec- 
tion of equipment and supplies 
required for ambulances. 

131B-158. Credentialed personnel required. 

131E-159. Credentialing requirements. 

131E-160. Exemptions. 


Sec. 


131-161. 


Violation declared misdemeanor. 


Article 7A. 


Statewide Trauma System Act of 1993. 


131-162. 


Statewide trauma system. 


131H-163, 131E-164. [Reserved.] 


Article 8. 


Cardiac Rehabilitation Certification 


131-165. 
131-166. 
131E-167. 
131-168. 
131E-169. 


131-170 


131E-171 t 


131-175. 
131-176. 
131-177. 


131-178. 


131-179. 
131E-180. 


Program. 


Title; purpose. 

Definitions. 

Certificate requirement. 
Adverse action on a certificate. 
Rules and enforcement. 
Inspections. 


hrough 131-174. [Reserved.] 


Article 9. 
Certificate of Need. 


Findings of fact. 

Definitions. 

Department of Health and Human 
Services is designated State 
Health Planning and Develop- 
ment Agency; powers and duties. 

Activities requiring certificate of 
need. 

Research activities. 

[Repealed.| 


131E-180.1. [Expired.] 


131E-181. 
131-182. 
131K-183. 
131E-184. 
131E-185. 
131-186. 
131E-187. 
131-188. 
131E-189. 
131-190. 
131E-191. 
131-192. 


Nature of certificate of need. 
Application. 

Review criteria. 

Exemptions from review. 

Review process. 

Decision. 

Issuance of a certificate of need. 
Administrative and judicial review. 
Withdrawal of a certificate of need. 
Enforcement and sanctions. 
[Repealed.| 

(Reserved. | 


Article 9A. 


Certificate of Public Advantage. 


131E-192.1. 
131E-192.2. 
131E-192.3. 


131E-192.4. 
131E-192.5. 
131E-192.6. 
1ST VO 2e7. 
131E-192.8. 
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Findings. 

Definitions. 

Certificate of public advantage; 
application. 

Procedure for review; standards 
for review. 

Issuance of a certificate. 
Objection by Attorney General. 
Record keeping. 

Review after issuance of certifi- 
cate. 

Periodic reports. 


Sec. 
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131K-192.10. Right to judicial action. 
131E-192.11. Fees for applications and _ peri- 


odic reports. 


131E-192.12. Department and Attorney Gen- 


131E-192.13. Effects of certificate of public ad- 


eral authority. 


vantage; other laws. 


131E-193 through 131E-199. [Reserved.] 


131E-200. 
131-201. 
131E-202. 
131-203. 
131-204. 
131-205. 


131-206. 
131-207. 
131E-208, 


Article 10. 


Hospice Licensure Act. 


Title; purpose. 

Definitions. 

Licensing. 

Coverage. 

Inspections. 

Adverse action on a license; appeal 
procedures. 

Injunction. 

Confidentiality. 

131-209. [Reserved.] 


Article 11. 


North Carolina Medical Database 


Commission. 


131E-210 through 131E-213. [Repealed.] 


131H-214. 


Article 11A. 
Medical Care Data. 


Title and purpose. 


131H-214.1. Definitions. 

131E-214.2. Data submission required. 
131E-214.3. Patient data not public records. 
131E-214.4. Statewide data processor. 
131E-214.5 through 131E-214.10. [Reserved.] 


Article 12. 


Disclosure and Contract Requirements 
for Continuing Care Facilities. 


131H-215 through 131E-224. [Repealed.] 
131E-225 through 131E-229. [Reserved.] 


Article 13. 


Temporary Management of Long-Term 


131E-230. 
131E-231. 
131E-232. 
131E-2338. 
131E-234. 
131E-235. 


131E-236. 


Care Facilities. 


Legislative findings. 

Definitions. 

Who may petition; contents of peti- 
tion. 

Procedures for appointment; evi- 
dence in defense. 

Grounds for appointment of tempo- 
rary manager. 

Alternative to appointment of tem- 
porary manager. 

Compensation of temporary man- 
ager. 


Sec. 


131-237. 


131E-238. 


131E-239. 


131-240. 


131E-241. 


131K-242., 
131E-243. 


131-244, 
131E-245. 
131E-246. 


Candidates for temporary manag- 
ers. 

Temporary manager; powers and 
duties. 

Plan for correction of deficiencies in 
excess of one thousand dollars 
($1,000). 

Payment to temporary manager. 

Avoidance of preexisting leases, 
mortgages, and contracts. 

Contingency fund. 

Review and termination of tempo- 
rary management. 

Accounting lien for expenses. 

Obligations of licensee. 

Conflict of laws. 


131E-247 through 131E-249. [Reserved.] 


Article 14. 


Disposal of Surplus Property to Aid 


131E-250. 


Other Countries. 


Disposition of surplus property by 
public and State hospitals. 


131E-251 through 131-254. [Reserved.] 


Article 15. 


Health Care Personnel Registry. 


131E-255. 
131E-256. 


Nurse Aide Registry. 
Health Care Personnel Registry. 


131H-256.1. Adverse action on a license; ap- 


peal procedures. 


Article 15A. 


Public Hospital Personnel Act. 


131E-257. 


Title; purpose; applicability of other 
laws; “public hospital” defined. 


131E-257.1. Compensation; personnel policies; 


employee benefits plans. 


131E-257.2. Privacy of employee personnel 


records. 


131-258 through 131E-264. [Reserved.] 


Article 16. 


Miscellaneous Provisions. 


131E-265. 


131-266. 
131E-267. 


131-268. 
131E-269. 


131-270. 


Criminal history record checks re- 
quired for certain applicants for 
employment. 

Compliance history provider file. 

Fees for departmental review of 
health care facility construction 
projects. 

[Reserved.| 

Authorization to charge fee for cer- 
tification of facilities suitable to 
perform abortions. 

(Effective July 1, 2006) Medication 
Aide Registry. 


131-271 through 131E-274. [Reserved.] 
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Article 17. Sec. 
Provider Sponsored Organization 131E-294. 
Licensing. 131E-295. 
Sec. 
131E-275. General provisions. 131E-296. 
131B-276. Definitions. 131E-297. 
131E-277. Direct or indirect sharing of sub- 1318-298. 
stantial financial risk. 131E-299. 
131E-278. Applicability of other laws. 
131E-279. Approval. 131E-300. 
131E-280. Applicants for license. 131E-301. 
131E-281. Additional information. 131E-302. 
131E-282. Issuance of license. 131E-303. 
131E-283. Financial plan. 131E-304. 
131E-284. Modifications. 131E-305. 
131E-285. Deposits. 131E-306. 
131E-286. Ongoing financial standards — Net 181-307. 
worth. 131E-308. 
131E-287. PSO Reporting. 
131E-288. Liquidity. 131E-309. 
131E-289. Minimum of net worth that must be 
in cash or cash equivalents. 131E-310. 
131E-290. Prohibited practice. 
131E-291. Collaboration with local health de- 131E-311. 
partments. 131E-312. 
131E-292. Coverage. 131E-313. 
131E-293. Rates. 131E-314. 
ARTICLE 1. 
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Additional consumer protection and 
quality standards. 

Powers of insurers and medical ser- 
vice corporations. 

Examinations. 

Hazardous financial condition. 

Protection against insolvency. 

Hold harmless agreements or spe- 
cial deposit. 

Continuation of benefits. 

Insolvency. 

Replacement coverage. 

Incurred but not reported claims. 

Suspension or revocation of license. 

Administrative procedures. 

[Expired.| 

Penalties and enforcement. 

Statutory construction and relation- 
ship to other laws. 

Filings and reports as public docu- 
ments. 

Confidentiality of medical informa- 
tion. 

Conflicts; severability. 

Regulations. 

Utilization review and grievances. 

Division Reporting. 


General Provisions. 


§ 1381E-1. Definitions. 


As used in this Chapter, unless the context clearly indicates otherwise: 
(1) “Department” means the Department of Health and Human Services. 
(2) “Person” means an individual, trust, estate, partnership, or corpora- 


Cross References. — As to criminal provi- 
sions for patient abuse and neglect, see G.S. 


14-32.2. 


Editor’s Note. — Session Laws 1983, c. 775, 
repealed Chapters 131 and 131B and certain 


tion including associations, joint-stock companies, and insurance 
companies. (1983, c. 775, s. 1; 1997-443, s. 11A.118(a).) 


sections of Chapter 130, and enacted in their 
place a new Chapter 131K. Where appropriate, 
the historical citations to the repealed sections 
have been added to corresponding sections in 
new Chapter 131E. 


CASE NOTES 


Headings Irrelevant to Determine State 


Action in Context of Private Hospital. — 


The label given Article 2 of this Chapter is 
irrelevant in determining whether a private, 


nonprofit hospital’s suspension and revocation 
of staff privileges constitutes State action. 


Weston v. 


Carolina Medicorp, Inc., 102 N.C. 


App. 370, 402 S.E.2d 653 (1991). 


OPINIONS OF ATTORNEY GENERAL 


The General Assembly did not give any 
hospital authority the privilege of con- 


tinuing to operate under the provisions of 


Chapter 131 after that chapter’s repeal. 
See opinion of Attorney General to Roger Lee 
Edwards, Attorney and Counselor at Law, N.C. 


TAI 
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General Assembly, 1999 N.C.A.G. 13 (5/24/99). 
Cited in Sandcrest Outpatient Servs. v. 


CH. 131E. HEALTH CARE FACILITIES 


§131E-5 


Cumberland County Hosp. Sys., 853 F.2d 1139 
(4th Cir. 1988). 


§ 131E-2. Contested case hearing petition time limit. 


Except as otherwise provided in this Chapter, a petition for a contested case 
that is authorized by this Chapter shall be filed in the Office of Administrative 
Hearings within 30 days after the Department mails written notice of an 
agency decision to the person filing the petition. This section shall not be 
construed to create any right to file a petition for a contested case that is not 
otherwise granted in this Chapter. (1991, c. 143, s. 1: c. (Ol ase2an) 


Sselksi dest ISU DE Pestana inne Grae codification purposes. 


ARTICLE 2. 
Public Hospitals. 


Part 1. Municipal Hospitals. 


§ 131E-5. Title and purpose. 


(a) This Part shall be known and may be cited as the “Municipal Hospital 


ACE. 


(b) The purpose of this Part is to authorize municipalities to construct, 
operate and maintain hospitals and other facilities which furnish hospital, 
clinical and similar services to the people of this State. It is also the purpose of 


this Part to authorize municipalities to 
agencies and with each other. Additio 
authorize municipalities to accept assi 


and from other sources. 


cooperate with other public and private 
nally, it is the purpose of this Part to 
stance from State and federal agencies 


(c) This Part provides an additional and alternative method for municipal- 
ities to establish facilities that furnish hospital, clinical and similar services. 
This Part shall not be regarded as repealing any powers now existing under 
any other law, either general, special or local. 

(d) This Part shall be construed liberally to effect its purposes. ( 1985. Cai or 


Soul We) 


Editor’s Note. — Session Laws 19835. (iD; 
which repealed former Chapter 131 of the Gen- 
eral Statutes, in s. 3, provided: “Sec. 3. Not- 
withstanding the foregoing, any unit of govern- 
ment, or units of government acting jointly, 
that as of December 31, 1983, is operating a 
hospital or hospitals pursuant to Articles 2 or 
2A of Chapter 131 of the General Statutes may 
continue to operate pursuant to the provisions 
of those Articles as they existed on December 
31, 1983, to the extent that those Articles are 
inconsistent with this Chapter. However, a unit 
of government that has been operating a hos- 
pital pursuant to those Articles may choose to 
continue operations under the provisions of one 
of the Parts of Article 2 of this Chapter by 
adopting an appropriate resolution and by sat- 
isfying all other requirements of the relevant 
Part of Article 2 of this Chapter.” 


Session Laws 1989, c. 283, ss. 1 and 2, 
effective June 12, 1989, amended G.S. 131-7. 
Chapter 131 was repealed by Session Laws 
1983, c. 775, s. 1, effective January 1, 1984. 
However, Session Laws 1983, c. 775, s. 3 cone 
tained a savings provision for certain units of 
government. 

Session Laws 1989; -c. 283, ss. 1 and ye 
provided: “Section 1. G.S. 131-7, as it applies to 
hospitals continuing to operate under Article 2, 
Chapter 131, of the North Carolina General 
Statutes pursuant to Section 3, Chapter 775, of 
the 1983 Session Laws, is amended by rewrit- 
ing the first sentence to read: ‘Should a magjor- 
ity of the qualified voters upon the question be 
in favor of establishing such county, township, 
or town hospital, the governing body shall pro- 
ceed at once to appoint seven trustees chosen 
from the citizens at large with reference to their 
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fitness for such office, all residents of the 
county, township or town, who shall constitute 
a board of trustees for such public hospital.” 
“Sec. 2. G.S. 131-7 is amended by deleting the 
phrase ‘No practicing physician may serve as a 
trustee,’ and substituting ‘One practicing phy- 


ART. 2. PUBLIC HOSPITALS 
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sician may serve as a trustee.” 

Legal Periodicals. — For article, “The Ob- 
ligation of North Carolina Municipalities and 
Hospital Authorities to Provide Uncompen- 
sated Hospital Care to the Medically Indigent,” 
see 20 Wake Forest L. Rev. 317 (1984). 


CASE NOTES 


As to the constitutionality of former 
statutory scheme delegating authority to 
board of county commissioners to assume the 
role of “governing body” for the purpose of 
implementing enabling legislation, including 
the levying of a tax to support a township 


§ 1381E-6. Definitions. 


hospital, see Arnold v. Varnum, 34 N.C. App. 22, 
237 S.E.2d 272, appeal dismissed, 293 N.C. 
VA 2248S i2d ol 3sClO TN): 

Cited in Coastal Neuro-Psychiatric Assocs. v. 
Onslow Mem. Hosp., 795 F.2d 340 (4th Cir. 
1986). 


As used in this Part, unless otherwise specified: 
(1) “City”, as defined in G.S. 160A-1(2), means a municipal corporation 


organized under the laws of this State for the better government of the 
people within its jurisdiction and having the powers, duties, privi- 
leges, and immunities conferred by law on cities, towns, and villages. 
The term “city” does not include counties or municipal corporations 
organized for a special purpose under any statute or law. The word 
“city” is interchangeable with the words “town” and “village” and shall 
mean any city as defined in this subdivision without regard to the 
terminology employed in charters, local acts, other portions of the 
General Statutes, or local customary usage. 


(2) “Community general hospital” means a short-term nonfederal hospital 


that provides diagnostic and therapeutic services to patients for a 
variety of medical conditions, both surgical and nonsurgical, such 
services being available for use primarily by residents of the commu- 
nity in which it is located. 


(3) “Corporation, foreign or domestic, authorized to do business in North 


Carolina” means a corporation for profit or having a capital stock 
which is created and organized under Chapter 55 of the General 
Statutes or any other general or special act of this State, or a foreign 
corporation which has procured a certificate of authority to transact 
business in this State pursuant to Article 10 of Chapter 55 of the 
General Statutes. 


(4) “Hospital facility’ means any one or more buildings, structures, 


additions, extensions, improvements or other facilities, whether or not 
located on the same site or sites, machinery, equipment, furnishings 
or other real or personal property suitable for health care or medical 
care; and includes, without limitation, general hospitals; chronic 
disease, maternity, mental, tuberculosis and other specialized hospi- 
tals; nursing homes, including skilled nursing facilities and interme- 
diate care facilities; adult care homes for the aged and disabled; public 
health center facilities; housing or quarters for local public health 
departments; facilities for intensive care and self-care; clinics and 
outpatient facilities; clinical, pathological and other laboratories; 
health care research facilities; laundries; residences and training 
facilities for nurses, interns, physicians and other staff members; food 
preparation and food service facilities; administrative buildings, cen- 
tral service and other administrative facilities; communication, com- 
puter and other electronic facilities; fire-fighting facilities; pharma- 
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ceutical and recreational facilities; storage space; X ray, laser, 
radiotherapy and other apparatus and equipment; dispensaries; util- 
ities; vehicular parking lots and garages; office facilities for hospital 
staff members and physicians; and such other health and hospital 
facilities customarily under the jurisdiction of or provided by hospi- 
tals, or any combination of the foregoing, with all necessary, conve- 
nient or related interests in land, machinery, apparatus, appliances, 
equipment, furnishings, appurtenances, site preparation, landscap- 
ing, and physical amenities. 

(4a) “Hospital land” means air and ground rights to real property held 
either in fee or by lease by a municipality, with all easements, 
rights-of-way, appurtenances, landscaping, and physical amenities 
such as utilities, parking lots, and garages, but excluding other 
improvements to land described in subsection (4) of this section and 
G.S. 1381E-16(15). 

(5) “Municipality” means any county, city, or other political subdivision of 
this State, or any hospital district created under Part C of this Article. 

(6) “Nonprofit association” or “nonprofit corporation” means any associa- 
tion or corporation from which no part of the net earnings inures or 
may lawfully inure to the benefit of a private shareholder or individ- 
Malin LO83yca Tos seulgO9 723346 qi) 


Editor’s Note. — Subdivision (4.1) of this reletter sections and parts of sections having a 
section was renumbered as subdivision (4a) number or letter designation that is incompat- 
pursuant to S.L. 1997-456, s. 27, which autho- ible with the General Assembly’s computer da- 
rized the Revisor of Statutes to renumber or _ tabase. 


CASE NOTES 


Cited in Hospital Corp. v. Iredell County, 120 584, 564 S.E.2d 74, 2002 N.C. App. LEXIS 586 
N.C. App. 445, 462 S.E.2d 675 (1995); Wells v. (2002). 
Cumberland County Hosp. Sys., 150 N.C. App. 


§ 131E-7. General powers. 


(a) Amunicipality shall have all the powers necessary or convenient to carry 
out the purposes of this Part, including the following powers, which are in 
addition to the powers granted elsewhere in this Part: 

(1) To construct, equip, operate, and maintain hospital facilities; 

(2) To levy property taxes pursuant to G.S. 1534-149 or GS. 160A-209 
and to allocate those and other revenues whose use is not otherwise 
restricted by law to fund hospital facilities; a hospital district may 
levy annually a tax on property having a situs in the district under the 
rules and according to the procedures prescribed in the Machinery 
Act, Chapter 105 of the General Statutes, Subchapter II, and a 
hospital district may allocate those and other revenues whose use is 
not otherwise restricted by law to fund hospital facilities; 

(3) To issue bonds and notes pursuant to the Local Government Finance 
Act, Chapter 159 of the General Statutes, for the financing of hospital 
facilities; 

(4) To use property owned or controlled by the municipality; 

(5) To acquire real or personal property, including existing hospital 
facilities, by purchase, grant, gift, devise, lease, condemnation, or 
otherwise; 

(6) To establish a fee schedule for services received from hospital facilities 
and to make services available regardless of ability to pay. 
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(b) A municipality or a public hospital may contract with or enter into any 
arrangement with other public hospitals or municipalities of this or other 
states, the State of North Carolina, federal, or public agencies, or with any 
person, private organization, or nonprofit corporation or association for the 
provision of health care. The municipality or public hospital may pay for or 
contribute its share of the cost of any such contract or arrangement from 
revenues available for these purposes, including revenues rising from the 
provision of health care. 

(c) Any two or more municipalities may enter into agreements to jointly 
exercise the powers, privileges, and authorities granted by this Part. These 
agreements may provide for: 


(1) The appointment of a board, composed of representatives of the parties 
to the agreement, to supervise and manage a hospital facility; 

(2) The authority and duties of the board and the compensation of its 
members; 

(3) The proportional share of the costs of acquisition, construction, im- 
provement, maintenance, or operation of hospital facilities; 

(4) The duration, amendment, and termination of the agreement and the 
disposition of property on termination of the agreement; and 

(5) Any other matters as necessary. 

(d) A municipality may lease any hospital facility, or part, to a nonprofit 
association on terms and conditions consistent with the purposes of this Part. 
The municipality will determine the length of the lease. No lease executed 
under this subsection shall be deemed to convey a freehold interest. 

(e) Expired pursuant to Session Laws 1983, c. 775, s. 1. 

(f) In addition to the general and special powers conferred by this Part, a 
municipality is authorized to exercise powers necessary to implement the 
powers under this Part. (1983, c. 775, s. 1; 1993, c. 529, s. 5.3; 1995, c. 509, s. 
nS) 


Editor’s Note. — Session Laws 1999-377, s. 
3, effective August 4, 1999, provides that all 
hospitals that continue to operate under Article 
2 of Chapter 131 of the General Statutes pur- 
suant to Section 3 of Chapter 775 of the 1983 
Session Laws shall, in addition to the powers 
and authorities set forth in Article 2 of Chapter 


131 of the General Statutes, have the powers 
set forth in G.S. 181E-7(a)(1), (3), (5), (6), 131 E- 
7(b), 131E-7(c), 181E-7.1, 181E-11, 1381E-23(1), 
(DAS), (Ce) ASC), iz) tla) S14); 
(15), (16), (17), (18), (19), (23), (24), (25), (26), 
27), (28)9G0), G1), G2)e(33)) (G4) 31-26; 
and 131E-27. 


CASE NOTES 


Cited in Coastal Neuro-Psychiatric Assocs. v. 
Onslow Mem. Hosp., 795 F.2d 340 (4th Cir. 
1986). 


OPINIONS OF ATTORNEY GENERAL 


The proposal of a county hospital sys- 
tem to lend money to a separately licensed 
acute care hospital was authorized by law. 
See opinion of Attorney General to Granger R. 


Barrett, Cumberland County Attorney, and 
Wilson Hayman, Poyner & Spruill, L.L.P., 2002 
N.C. AG LEXIS 14 (2/19/02). 


§ 131E-7.1. Public hospitals’ managed care development 


authorized. 


A public hospital as defined in G.S. 159-39(a) may acquire an ownership 


interest, in whole or in part, in a nonprofit or for-profit managed care company, 
including a health maintenance organization, physician hospital organization, 
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physician organization, management services organization, or preferred pro- 
vider organization with which the public hospital is also directly or indirectly 
a contracting provider. Ownership interest may be evidenced by the ownership 
or acquired by the purchase of stock. This ownership or acquisition of stock is 
the exercise of a health care function and is not the investment of idle funds 
within the meaning of G.S. 159-30 and G.S.159-39(g). (1995 (Reg. Sess., 1996), 
CHidlSycee le) 


Editor’s Note. — Session Laws 1999-377, s. 131 of the General Statutes, have the powers 
3, effective August 4, 1999, provides that all set forth in GS. 131E-7(a)(1), (3), (5), (6), 131E- 
hospitals that continue to operate under Article 1b), 131E-7(c), 181E-7.1, 131E-11, 131E-23(1), 
2 of Chapter 131 of the General Statutes pur- (2), (5), (6) (1), (8), G10) Cd) LO) oy, 
suant to Section 3 of Chapter 775 of the 1983 (15), (16), (17), sC18)s.(19)..(23),(24)5 (25 at ane 
Session Laws shall, in addition to the powers (27), (28), (30), (31), 32) (33) 4a 131E-26, 
and authorities set forth in Article 2 of Chapter and 131E-27. 


§ 131E-8. Sale of hospital facilities to nonprofit corpora- 
tions. 


(a) A municipality as defined in G.S. 131E-6(5) or hospital authority as 
defined in G.S. 131E-16(14), upon such terms and conditions as it deems wise, 
with or without monetary consideration, may sell or convey to a nonprofit 
corporation organized under Chapter 55A of the General Statutes any rights of 
ownership the municipality or hospital authority has in a hospital facility 
including the building, land and equipment associated with the hospital, if the 
nonprofit corporation is legally committed to continue to operate the facility as 
a community general hospital open to the general public, free of discrimination 
based upon race, creed, color, sex or national origin. The nonprofit corporation 
shall also agree, as a condition of the municipality or hospital authority’s 
conveying ownership, to provide such services to indigent patients as the 
municipality or hospital authority and the nonprofit corporation shall agree. 
The nonprofit corporation shall further agree that should it fail to operate the 
facility as a community general hospital open to the general public or should 
the nonprofit corporation dissolve without a successor nonprofit corporation to 
carry out the terms and conditions of the agreement of conveyance, all 
ownership rights in the hospital facility, including the building, land and 
equipment associated with the hospital, shall revert to the municipality or 
hospital authority or successor entity originally conveying the hospital. 

(b) When either general obligation bonds or revenue bonds issued for the 
benefit of the hospital to be conveyed are outstanding at the time of sale or 
conveyance, then the nonprofit corporation must agree to the following: 

By the effective date of sale or conveyance, the nonprofit corporation 
shall place into an escrow fund money or direct obligations of, or 
obligations the principal of and interest on which, are unconditionally 
guaranteed by the United States of America (as approved by the Local 
Government Commission), the principal of and interest on which, 
when due and payable, will provide sufficient money to pay the 
principal of and the interest and redemption premium, if any, on all 
bonds then outstanding to the maturity date or dates of such bonds or 
to the date or dates specified for the redemption thereof. The nonprofit 
corporation shall furnish to the Local Government Commission such 
evidence as the Commission may require that the securities pur- 
chased will satisfy the requirements of this section. A hospital which 
has placed funds in escrow to retire outstanding general obligation or 
revenue bonds, as provided in this section, shall not be considered a 
public hospital, and G.S. 159-39(a)(3) shall be inapplicable to such 
hospitals. 


746 


$131E-8.1 ART. 2. PUBLIC HOSPITALS §131E-8.1 


(c) Any sale or conveyance under this section must be approved by the 
municipality or hospital authority by a resolution adopted at a regular meeting 
of the governing body on 10 days’ public notice. Notice shall be given by 
publication describing the hospital facility to be conveyed, the proposed 
monetary consideration or lack thereof, and the governing body’s intent to 
authorize the sale or conveyance. 

(d) Neither G.S. 153A-176 nor Article 12 of Chapter 160A of the General 
Statutes shall apply to sales or conveyances pursuant to this section. 

(e) A sale or conveyance of substantially all the equipment is a sale or 


conveyance of hospital facility. (1983, c. 775, s. 1; 1989, c. 444.) 


Local Modification. — Richmond: 1995 
(Reg. Sess., 1996), c. 597, s. 1. 

Cross References. — For section regarding 
lease or sale of hospital facilities to for-profit 
corporations by municipalities and hospital au- 
thorities, see G.S. 131E-18. For section regard- 
ing the lease or sale of hospital facilities to 
nonprofit corporations, see G.S. 131E-14. 

Editor’s Note. — Session Laws 1999-386, s. 
4, effective August 4, 1999, provides that, not- 
withstanding the requirements of G.S. 131E-8, 
131E-13, 131E-14 and 153A-176 and Article 12 
of Chapter 160A of the General Statutes, and 


any past compliance or failure to comply with 
those requirements, the prior conveyance by a 
municipality, as defined in G.S. 131E-6(5), or by 
a hospital authority, as defined in G.S. 131E- 
16(14), of a hospital facility that currently 
serves as collateral in a transaction involving 
North Carolina Medical Care Commission 
bonds issued under Part 10 of Article 3 of 
Chapter 143B of the General Statutes is hereby 
validated. Section 5 of 1999-386 provides that 
Section 4 shall not apply to litigation pending 
on or before the effective date. 


CASE NOTES 


Section Does Not Necessarily Imply 
State Action. — The fact that a State statute 
governs the method of conveying municipal 
hospitals to private, nonprofit corporations is 
not to be interpreted to mean that a private, 
nonprofit hospital’s suspension and revocation 
of staff privileges constitutes State action. 


Weston v. Carolina Medicorp, Inc., 102 N.C. 
App. 370, 402 S.E.2d 653 (1991). 

Cited in Coastal Neuro-Psychiatric Assocs. v. 
Onslow Mem. Hosp., 795 F.2d 340 (4th Cir. 
1986); Hamlet HMA, Inc. v. Richmond County, 
138 N.C. App. 415, 531 S.E.2d 494, 2000 N.C. 
App. LEXIS 636 (2000). 


§ 131E-8.1. Maintenance of Health Education Facilities. 


(a) This section shall apply to all sales and leases of a hospital facility by a 
municipality or hospital authority where any portion of the facility was 
constructed with a capital grant from the Area Health Education Centers 
Program (AHEC). 

(b) The municipality or hospital authority shall give specific notice of intent 
to sell or lease and of any public hearing to the Director of the local AHEC 
program and the Director of the AHEC Program at the University of North 
Carolina School of Medicine at Chapel Hill. 

(c) The municipality or hospital authority may provide continued access to 
the identical or equivalent facilities suitable for continuation of AHEC activi- 
ties, including all services being provided under the existing operating con- 
tract. The municipality or hospital authority may convey all ownership rights 
in the hospital facility, or any part thereof, to the local AHEC Program without 
monetary consideration. Further, the municipality or hospital authority may 
reimburse the local AHEC Program for any funds used for the original 
construction of any office for AHEC provided by AHEC to establish or continue 
the hospital facility. 

(d) No portion of this section shall be construed to alter rights or obligations 
of the operating contracts between the hospital facility and AHEC. (1983 (Reg. 
Sess., 1984), c. 1056, s. 1; 1985 (Reg. Sess., 1986), c. 995.) 
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§ 131E-9. Governing authority of hospital facilities. 


(a) The governing body of a municipality may establish by resolution an 
office, board, or other municipal agency to plan, establish, construct, maintain, 
or operate a hospital facility. The resolution shall prescribe the powers, duties, 
compensation, and tenure of the members of the governing authority. The 
municipality shall remain responsible for the expenses of planning, establish- 
ment, construction, maintenance and operation of the hospital facilities. 

(b)(1) The county board of commissioners of a county may establish by 

resolution a county hospital authority to plan, establish, construct, 
maintain, or operate a hospital facility. The authority shall be referred 
to as “______ County Hospital Authority.” 

(2) The county hospital authority shall consist of six appointed members 
and one ex officio member. 

(3) The appointed members of the authority shall be appointed by the 
county board of commissioners. All appointed members shall be 
residents of the county. Three of the members shall be residents of a 
city in the county and the remaining three members shall not be 
residents of the same city or cities in which the other three members 
appointed under this subdivision reside. 

(4) For the initial appointments to the county hospital authority, two of 
the members shall be appointed for a term of three years, two for a 
term of four years, and two for a term of five years to achieve 
staggered terms. All subsequent appointments shall be for five-year 
terms. 

(5) The ex officio member of the county hospital authority shall be a 
member of the county board of commissioners. The ex officio member’s 
term on the hospital authority shall be commensurate with his or her 
term as a member of the county board of commissioners. 

(6) When any member of the county hospital authority resigns or is 
removed from office before the expiration of the member’s term, the 
county board of commissioners shall appoint a person to serve the 
unexpired portion of the term. 

(c) Any authority vested in a county under this Part or any authority or 
power that may be exercised by a hospital authority under the Hospital 
Authorities Act, Chapter 131E, Article 2, Part 2, may be vested by resolution 
of the county board of commissioners in a county hospital authority established 
under this section. However, a county hospital authority shall exercise only the 
powers and duties prescribed in the county board of commissioners’ resolution. 
The county board of commissioners shall determine in the resolution the 
compensation, traveling and any other expenses which shall be paid to each 
member of the county hospital authority. However, the expenses to plan, 
establish, construct and operate the hospital facility shall remain the respon- 
sibility of the county. (1983, c. 775, s. 1.) 


Local Modification. — Johnston Memorial 
Hospital: 1995, :¢, 221,41. 


CASE NOTES 


Appointment of Trustees Not Necessar- tion of a doctor’s staff privileges constituted 
ily Indicative of State Action. — The fact State action. Weston v. Carolina Medicorp, Inc., 
that the county appointed the majority of a 102 N.C. App. 370, 402 S.E.2d 653 (1991). 
private, nonprofit hospital’s trustees, though Cited in Wells v. Cumberland County Hosp. 
indicative of State action, did not alone compel Sys., 150 N.C. App. 584, 564 S.E.2d 74, 2002 
the conclusion that the suspension and revoca- N.C. App. LEXIS 586 (2002). 
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§ 1381E-10. Condemnation. 


Every municipality is authorized to condemn property to carry out the 
purposes of this Part. In condemning property, a municipality shall proceed in 
the manner provided in Chapter 40A of the General Statutes or in the charter 
of the municipality. A municipality or its agents is authorized to enter upon 
land, provided no unnecessary damage is done, to make surveys and exami- 
nations relative to any condemnation proceeding. Notwithstanding the provi- 
sions of any other statute or of any applicable municipal charter, the munici- 
pality may take possession of property to be condemned at any time after the 
commencement of the condemnation proceeding. The municipality shall not be 
precluded from abandonment of the condemnation of property in any case 
where possession has not taken place. (1983, c. 775, s. 1.) 


§ 131E-11. Federal and State aid. 


Every municipality or nonprofit association is authorized to accept and 
disburse federal and State moneys, whether made available by grant, loan, gift 
or devise, to carry out the purposes of this Part. All federal moneys shall be 
accepted and disbursed upon the terms and conditions prescribed by the 
United States, if the terms and conditions are consistent with State law. All 
State moneys shall be accepted and disbursed upon the terms and conditions 
prescribed by either or both the State and the North Carolina Medical Care 
Commission. Unless the terms and conditions provide otherwise, the chief 
financial officer of the municipality shall deposit all moneys received under 
this section and keep them in separate trust funds. (1983, c. 775, s. 1.) 


131 of the General Statutes, have the powers 
set forth in G.S. 131E-7(a)(1), (3), (5), (6), 181E- 


Editor’s Note. — Session Laws 1999-377, s. 
3, effective August 4, 1999, provides that all 


hospitals that continue to operate under Article 
2 of Chapter 131 of the General Statutes pur- 
suant to Section 3 of Chapter 775 of the 1983 
Session Laws shall, in addition to the powers 
and authorities set forth in Article 2 of Chapter 


7(b), 131E-7(c), 181E-7.1, 181E-11, 131E-23(1), 
(Dyk), 3G) ms Glee) hoe Gl Onell at 1-2.) (13) Le), 
(15), (16), (17), (18), (19), (23), (24), (25), (26), 
(27), (28), (30), (31), (82), (83), (84), 131E-26, 
and 131E-27. 


§ 131E-12. Public purposes. 


The exercise of the powers, privileges, and authorities conferred on munic- 
ipalities by this Part are public and government functions, exercised for a 
public purpose and matters of public necessity. In the case of a county, the 
exercise of the powers, privileges and authorities conferred by this Part is a 
county function and purpose, as well as a public and governmental function. In 
the case of any municipality other than a county, the exercise of the powers, 
privileges, and authorities conferred by this Part is a municipal function and 
purpose, as well as a public and governmental function. (1983, c. 775, s. Le) 


CASE NOTES 


Venue. — Venue of negligence suit against 
hospital authority was properly transferred to 
the county by which it was governed, pursuant 
to G.S. 1-77, providing for venue of actions 
against a public officer, despise the fact that the 


authority operated in multiple counties. Wells 
vy. Cumberland County Hosp. Sys., 150 N.C. 
App. 584, 564 S.E.2d 74, 2002 N.C. App. LEXIS 
586 (2002). 
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§ 131E-13. Lease or sale of hospital facilities to or from 
for-profit or nonprofit corporations or other 
business entities by municipalities and hospi- 
tal authorities. 


(a) Amunicipality or hospital authority as defined in G.S. 131E-16(14), may 
lease, sell, or convey any hospital facility, or part, to a corporation, foreign or 
domestic, authorized to do business in North Carolina, subject to these 
conditions, which shall be included in the lease, agreement of sale, or 
agreement of conveyance: 

(1) The corporation shall continue to provide the same or similar clinical 
hospital services to its patients in medical-surgery, obstetrics, pediat- 
rics, outpatient and emergency treatment, including emergency ser- 
vices for the indigent, that the hospital facility provided prior to the 
lease, sale, or conveyance. These services may be terminated only as 
prescribed by Certificate of Need Law prescribed in Article 9 of 
Chapter 131E of the General Statutes, or, if Certificate of Need Law is 
inapplicable, by review procedure designed to guarantee public par- 
ticipation pursuant to rules adopted by the Secretary of the Depart- 
ment of Health and Human Services. 

(2) The corporation shall ensure that indigent care is available to the 
population of the municipality or area served by the hospital author- 
ity at levels related to need, as previously demonstrated and deter- 
mined mutually by the municipality or hospital authority and the 
corporation. 

(3) The corporation shall not enact financial admission policies that have 
the effect of denying essential medical services or treatment solely 
because of a patient’s immediate inability to pay for the services or 
treatment. 

(4) The corporation shall ensure that admission to and services of the 
facility are available to beneficiaries of governmental reimbursement 
programs (Medicaid/Medicare) without discrimination or preference 
because they are beneficiaries of those programs. 

(5) The corporation shall prepare an annual report that shows compliance 
with the requirements of the lease, sale, or conveyance. 

The corporation shall further agree that if it fails to substantially comply 
with these conditions, or if it fails to operate the facility as a community 
general hospital open to the general public and free of discrimination based on 
race, creed, color, sex, or national origin unless relieved of this responsibility by 
operation of law, or if the corporation dissolves without a successor corporation 
to carry out the terms and conditions of the lease, agreement of sale, or 
agreement of conveyance, all ownership or other rights in the hospital facility, 
including the building, land and equipment associated with the hospital, shall 
revert to the municipality or hospital authority or successor entity originally 
conveying the hospital; provided that any building, land, or equipment 
associated with the hospital facility that the corporation has constructed or 
acquired since the sale may revert only upon payment to the corporation of a 
sum equal to the cost less depreciation of the building, land, or equipment. 

This section shall not apply to leases, sales, or conveyances of nonmedical 
services or commercial activities, including the gift shop, cafeteria, the flower 
shop, or to surplus hospital property that is not required in the delivery of 
necessary hospital services at the time of the lease, sale, or conveyance. 

(b) In the case of a sale or conveyance, if either general obligation bonds or 
revenue bonds issued for the benefit of the hospital to be conveyed are 
outstanding at the time of sale or conveyance, then the corporation shall agree 
to the following: 
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By the effective date of sale or conveyance, the corporation shall place into 
an escrow fund money or direct obligations of, or obligations the principal of 
and interest on which, are unconditionally guaranteed by the United States of 
America (as approved by the Local Government Commission), the principal of 
and interest on which, when due and payable, will provide sufficient money to 
pay the principal of and the interest and redemption premium, if any, on all 
bonds then outstanding to the maturity date or dates of such bonds or to the 
date or dates specified for the redemption thereof. The corporation shall 
furnish to the Local Government Commission such evidence as the Commis- 
sion may require that the securities purchased will satisfy the requirements of 
this section. A hospital which has placed funds in escrow to retire outstanding 
general obligation or revenue bonds, as provided in this section, shall not be 
considered a public hospital, and G.S. 159-39(a)(3) shall be inapplicable to such 
hospitals. 

No bonds, notes or other evidences of indebtedness shall be issued by a 
municipality or hospital authority to finance equipment for or the acquisition, 
extension, construction, reconstruction, improvement, enlargement, or better- 
ment of any hospital facility if the facility has been sold or conveyed to a 
corporation, foreign or domestic, authorized to do business in North Carolina. 

(c) In the case of a lease, the municipality or hospital authority shall 
determine the length of the lease. No lease executed under this section shall be 
deemed to convey a freehold interest. Any sublease or assignment of the lease 
shall be subject to the conditions prescribed by this section. If the term of the 
lease is more than 10 years, and either general obligation bonds or revenue 
bonds issued for the benefit of the hospital to be leased are outstanding at the 
time of the lease, then the corporation shall agree to the following: 

By the effective date of the lease, the corporation shall place into an escrow 
fund money or direct obligations of, or obligations the principal of and interest 
on which, are unconditionally guaranteed by the United States of America (as 
approved by the Local Government Commission), the principal of and interest 
on which, when due and payable, will provide sufficient money to pay the 
principal of and the interest and redemption premium, if any, on all bonds then 
outstanding to the maturity date or dates of such bonds or to the date or dates 
specified for the redemption thereof. The corporation shall furnish to the Local 
Government Commission such evidence as the Commission may require that 
the securities purchased will satisfy the requirements of this section. 

No bonds, notes or other evidences of indebtedness shall be issued by a 
municipality or hospital authority to finance equipment for or the acquisition, 
extension, construction, reconstruction, improvement, enlargement, or better- 
ment of any hospital facility when the facility is leased to a corporation, foreign 
or domestic, authorized to do business in North Carolina. 

(d) The municipality or hospital authority shall comply with the following 
procedures before leasing, selling, or conveying a hospital facility, or part 
thereof: 

(1) The municipality or hospital authority shall first adopt a resolution 
declaring its intent to sell, lease, or convey the hospital facility at a 
regular meeting on 10 days’ public notice. Notice shall be given by 
publication in one or more papers of general circulation in the affected 
area describing the intent to lease, sell, or convey the hospital facility 
involved, known potential buyers or lessees, a solicitation of addi- 
tional interested buyers or lessees and intent to negotiate the terms of 
the lease or sale. Specific notice, given by certified mail, shall be given 
to the local office of each state-supported program that has made a 
capital expenditure in the hospital facility, to the Department of 
Health and Human Services, and to the Office of State Budget and 
Management. 
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(2) At the meeting to adopt a resolution of intent, the municipality or 
hospital authority shall request proposals for lease or purchase by 
direct solicitation of at least five prospective lessees or buyers. The 
solicitation shall include a copy of G.S. 131E-13. 

(3) The municipality or hospital authority shall conduct a public hearing 
on the resolution of intent not less than 15 days after its adoption. 
Notice of the public hearing shall be given by publication at least 15 
days before the hearing. All interested persons shall be heard at the 
public hearing. 

(4) Before considering any proposal to lease or purchase, the municipality 
or hospital authority shall require information on charges, services, 
and indigent care at similar facilities owned or operated by the 
proposed lessee or buyer. 

(5) Not less than 45 days after adopting a resolution of intent and not less 
than 30 days after conducting a public hearing on the resolution of 
intent, the municipality or hospital authority shall conduct a public 
hearing on proposals for lease or purchase that have been made. 
Notice of the public hearings shall be given by publication at least 10 
days before the hearing. The notice shall state that copies of proposals 
for lease or purchase are available to the public. 

(6) The municipality or hospital authority shall make copies of the 
proposals to lease or purchase available to the public at least 10 days 
before the public hearing on the proposals. 

(7) Not less than 60 days after adopting a resolution of intent, the 
municipality or hospital authority at a regular meeting shall approve 
any lease, sale, or conveyance by a resolution. The municipality or 
hospital authority shall adopt this resolution only upon a finding that 
the lease, sale, or conveyance is in the public interest after considering 
whether the proposed lease, sale, or conveyance will meet the health- 
related needs of medically underserved groups, such as low income 
persons, racial and ethnic minorities, and handicapped persons. 
Notice of the regular meeting shall be given at least 10 days before the 
meeting and shall state that copies of the lease, sale, or conveyance 
proposed for approval are available. 

(8) At least 10 days before the regular meeting at which any lease, sale, or 
conveyance is approved, the municipality or hospital authority shall 
make copies of the proposed contract available to the public. 

(e) Notwithstanding the provisions of subsections (c) and (d) of this section 
or G.S. 131E-23, a hospital authority as defined in G.S. 131E-16(14) or a 
municipality may lease or sublease hospital land to a corporation or other 
business entity, whether for profit or not for profit, and may participate as an 
owner, joint venturer, or other equity participant with a corporation or other 
business entity for the development, construction, and operation of medical 
office buildings and other health care or hospital facilities, so long as the 
municipality, hospital authority, or other entity continues to maintain its 
primary community general hospital facilities as required by subsection (a) of 
this section. 

(f) A municipality or hospital authority may permit or consent to the pledge 
of hospital land or leasehold estates in hospital land to facilitate the develop- 
ment, construction, and operation of medical office buildings and other health 
care or hospital facilities. A municipality or hospital authority also may, as 
lessee, enter into master leases or agreements to fund for temporary vacancies 
relating to hospital land or hospital facilities for use in the provision of health 
care. 

(g) Neither G.S. 1534-176 nor Article 12 of Chapter 160A of the General 
Statutes shall apply to leases, subleases, sales, or conveyances under this 
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Chapter. (1983 (Reg. Sess., 1984), c. 1066, s. 1; 1997-233, s. 2; 1997-443, s. 
11A.118(a); 2000-140, s. 93.1(a); 2001-424, s. 12.2(b).) 


Local Modification. — (As to the Richmond 
Memorial Hospital) Richmond: 19938, c. 10, s. 1. 

Cross References. — For section regarding 
sale of hospital facilities to nonprofit corpora- 
tions, see G.S. 131E-8. 

Editor’s Note. — Session Laws 1999-386, s. 
4, effective August 4, 1999, provides that, not- 
withstanding the requirements of G.S. 131E-8, 
131E-138, 181E-14 and 153A-176 and Article 12 
of Chapter 160A of the General Statutes, and 
any past compliance or failure to comply with 


those requirements, the prior conveyance by a 
municipality, as defined in G.S. 131E-6(5), or by 
a hospital authority, as defined in G.S. 131E- 
16(14), of a hospital facility that currently 
serves as collateral in a transaction involving 
North Carolina Medical Care Commission 
bonds issued under Part 10 of Article 3 of 
Chapter 143B of the General Statutes is hereby 
validated. Section 5 of 1999-386 provides that 
Section 4 shall not apply to litigation pending 
on or before the effective date. 


CASE NOTES 


Hospital Facility. — Agency which pro- 
vided health care for persons in their homes 
and hospitals consisted of a license, equipment 
and office space, and was a hospital facility 
within the meaning of subsection (d). Hospital 


Corp. v. Iredell County, 120 N.C. App. 445, 462 
SiH 2d oto VIGO). 

Cited in Hamlet HMA, Inc. v. Richmond 
County, 138 N.C. App. 415, 531 S.E.2d 494, 
2000 N.C. App. LEXIS 636 (2000). 


OPINIONS OF ATTORNEY GENERAL 


A county hospital authority may amend 
or consent to a transfer of its lease subject 
to the provisions of this section; the author- 
ity may not consent to any assignment of the 
lease unless it first solicits bids from five poten- 
tial lessees and complies with all of the other 
substantive and procedural requirements of 
this section. See opinion of Attorney General to 
Roger Lee Edwards, Attorney and Counselor at 
Law, N.C. General Assembly, 1999 N.C.A.G. 13 
(5/24/99). 


Sale of Vacant Property to Physicians. — 
A hospital authority would not be required to 
comply with this section if it sold vacant prop- 
erty to one or more physicians based upon a 
determination that the vacant property was not 
necessary, convenient, or related to the opera- 
tion of any hospital facility owned by the au- 
thority. See opinion of Attorney General to 
Roger Lee Edwards, Attorney, 2000 N.C. AG 
LEXIS 25 (6/8/2000). 


§ 131E-14. Lease or sale of hospital facilities to certain 
nonprofit corporations. 


If a municipality or hospital authority leases, sells, or conveys a hospital 
facility, or part, to a nonprofit corporation of which a majority of voting 
members of its governing body is not appointed or controlled by the munici- 
pality or hospital authority, the procedural requirements set forth in G.S. 


131E-13(d) shall apply. (1983 (Reg. Sess., 1984), c. 1066, s. 2.) 


Cross References. — For section regarding 
sale of hospital facilities to nonprofit corpora- 
tions, see G.S. 131E-8. 

Editor’s Note. — Session Laws 1999-386, s. 
4, effective August 4, 1999, provides that, not- 
withstanding the requirements of G.S. 131E-8, 
131E-13, 1381E-14 and 153A-176 and Article 12 
of Chapter 160A of the General Statutes, and 
any past compliance or failure to comply with 
those requirements, the prior conveyance by a 


municipality, as defined in G.S. 131E-6(5), or by 
a hospital authority, as defined in G.S. 131E- 
16(14), of a hospital facility that currently 
serves as collateral in a transaction involving 
North Carolina Medical Care Commission 
bonds issued under Part 10 of Article 3 of 
Chapter 143B of the General Statutes is hereby 
validated. Section 5 of 1999-386 provides that 
Section 4 shall not apply to litigation pending 
on or before the effective date. 
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§ 131E-14.1. Branch facilities. 


Notwithstanding anything in this Article, any municipality owning and 
operating a hospital organized under the provisions of this Part or Part 3 or 
any nonprofit corporation which leases or operates a hospital facility pursuant 
to an agreement with the municipality may erect, remodel, enlarge, purchase, 
finance, and operate branches and related facilities within this State but 
outside the boundaries of the county subject to the following limitations: 

(1) No moneys derived from the exercise by the owning municipality of its 
power of taxation shall be expended on facilities located outside its 
boundaries; 

(2) No moneys derived from the issuance by the owning municipality of its 
bonds or notes shall be expended on facilities located outside its 
boundaries; 

(3) The owning municipality shall not possess the power of eminent 
domain or have the right of condemnation with respect to hospital 
facilities located outside its boundaries; and 

(4) The power conferred on counties by G.S. 153A-169 and G.S. 153A-170 
to adopt ordinances regulating the use of county-owned property and 
parking on county-owned property shall not extend to hospital facil- 
ities located outside its boundaries unless the board of commissioners 
of the county in which the facility is located shall by resolution permit 
any such ordinance to be applicable within its jurisdiction. 

(5), (6) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 676, s. 1, 
effective July 1, 1994. (1983, c. 578, s. 1; 1993 (Reg. Sess., 1994), c. 
676, s. 1.) 


Editor’s Note. — This section was enacted 775, s. 6, this section has been redesignated as 
by Session Laws 1983, c. 578, s. 1, as G.S. G.S. 131B-14.1. 
131-28.22A. Pursuant to Session Laws 1983, c. 


§ 131E-14.2. Conflict of interest. 


(a) No member of the board of directors or employee of a public hospital, as 
defined in G.S. 159-39(a), or that person’s spouse shall do either of the 
following: 

(1) Acquire any interest, direct or indirect, in any hospital facility or in 
any property included or planned to be included in a hospital facility. 

(2) Have any direct interest in any contract or proposed contract for 
materials or services to be furnished or used in connection with any 
hospital facility, except an employment contract for an employee. This 
restriction shall not apply to any contract, undertaking, or other 
transaction with a bank or banking institution, savings and loan 
association or public utility in the regular course of its business 
provided that the contract, undertaking, or other transaction shall be 
authorized by the board by specific resolution on which no director 
having direct interest shall vote. 

(b) The fact that a person or that person’s spouse owns ten percent (10%) or 
less stock of a corporation or has a ten percent (10%) or less ownership in any 
other business entity or is an employee of that corporation or other business 
entity does not make the person have a “direct interest” as this phrase is used 
in subsection (a) of this section; provided that, in order for the exception to 
apply, the contract, undertaking, or other transaction shall be authorized by 
the board of directors by specific resolution on which no director or employee 
having an interest, direct or indirect, shall vote. 

(c) If a member of the board of directors or an employee of a public hospital 
or that person’s spouse owns or controls an interest, direct or indirect, in any 
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property included or planned to be included in any hospital facility, the 
member of the board of directors or the employee shall immediately disclose 
the same in writing to the board and the disclosure shall be entered upon the 
minutes of the board. Failure to disclose shall constitute misconduct in office 
and shall be grounds for removal. 

(cl) Subsection (a) of this section shall not apply if the director or employee 
is not involved in making or administering the contract. A director or employee 
is involved in administering a contract if the director or employee oversees the 
performance of or interprets the contract. A director or employee is involved in 
making a contract if the director or employee participates in the development 
of specifications or terms or in the preparation or award of the contract. A 
director or employee is not involved in making or administering a contract 
solely because of the performance of ministerial duties related to the contract. 
A director is also involved in making a contract if the board of directors takes 
action on the contract, whether or not the director actually participates in that 
action, unless the contract is approved under an exception to this section under 
which the director is allowed to benefit and is prohibited from voting. 

(d) Subsection (a) of this section shall not apply to any member of the board 
of directors of a public hospital if (i) the undertaking or contract or series of 
undertakings or contracts between the public hospital and one of its officials is 
approved by specific resolution of the board adopted in an open and public 
meeting and recorded in its minutes; (ii) the official entering into the contract 
or undertaking with the public hospital does not in an official capacity 
participate in any way or vote; and (iii) the amount does not exceed twelve 
thousand five hundred dollars ($12,500) for medically related services and 
twenty-five thousand dollars ($25,000) for other goods or services within a 
12-month period; or the contract is for medically related services that are 
provided by a director who serves on the board as an ex officio representative 
of the hospital medical staff pursuant to a hospital bylaw adopted prior to 
January 1, 2005, or that are provided by the spouse of that director. 

(e) Subsection (a) of this section shall not apply to any employment 
relationship between a public hospital and the spouse of a member of the board 
of directors of the public hospital. 

(f) A contract entered into in violation of this section is void. A contract that 
is void under this section may continue in effect until an alternative can be 
arranged when: (i) immediate termination would result in harm to the public 
health or welfare, and (ii) the continuation is approved as provided in this 
subsection. A public hospital that is a party to the contract may request 
approval to continue contracts under this subsection from the chairman of the 
Local Government Commission. Approval of continuation of contracts under 
this subsection shall be given for the minimum period necessary to protect the 
public health or welfare. (2001-409, s. 6; 2005-70, s. 1.) 


Editor’s Note. — Session Laws 2001-409, s. 
10, made this section effective July 1, 2002, and 
applicable to actions taken and offenses com- 
mitted on or after that date. Prosecutions for 
offenses committed before the effective dates of 
the provisions of the act are not abated or 
affected by the act, and the statutes that would 
be applicable but for the act remain applicable 
to those prosecutions. 

Effect of Amendments. — Session Laws 


2005-70, s. 1, effective May 31, 2005, in subdi- 
vision (a)(2), substituted “direct interest” for 
“interest, direct or indirect” in the first sen- 
tence, and “direct interest shall vote” for “an 
interest, direct or indirect, shall vote” for “di- 
rect interest shall vote” at the end; substituted 
“a ‘direct interest’” for “an ‘interest, direct or 
indirect’” near the middle of subsection (b); 
added subsection (cl); and rewrote subsection 
(d). 
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§131E-15 


Part 2. Hospital Authority. 


§ 131E-15. Title and purpose. 


(a) This Part shall be known as the “Hospital Authorities Act.” 

(b) The General Assembly finds and declares that in order to protect the 
public health, safety, and welfare, including that of low income persons, it is 
necessary that counties and cities be authorized to provide adequate hospital, 
medical, and health care and that the provision of such care is a public 
purpose. Therefore, the purpose of this Part is to provide an alternate method 
for counties and cities to provide hospital, medical, and health care. (1943, c. 


TOOs Sse Ie 2 lOc. (99: OSes ew 1 cae) 


Editor’s Note. — Session Laws 1983, c. 775, 
which repealed former Chapter 131 of the Gen- 
eral Statutes and enacted this Chapter, pro- 
vided in s. 3: “Notwithstanding the foregoing, 
any unit of government, or units of government 
acting jointly, that as of December 31, 1983, is 
operating a hospital or hospitals pursuant to 
Articles 2 or 2A of Chapter 131 of the General 
Statutes may continue to operate pursuant to 
the provisions of those Articles as they existed 
on December 31, 1983, to the extent that those 
Articles are inconsistent with this Chapter. 
However, a unit of government that has been 
operating a hospital pursuant to those Articles 
may choose to continue operations under the 
provisions of one of the Parts of Article 2 of this 
Chapter by adopting an appropriate resolution 
and by satisfying all other requirements of the 
relevant Part of Article 2 of this Chapter.” 

Session Laws 1989, c. 283, ss. 1 and 2, 
effective June 12, 1989, amended G.S. 131-7. 
Chapter 131 was repealed by Session Laws 
1983, c. 775, s. 1, effective January 1, 1984. 
However, Session Laws 1983, c. 775, s. 3 con- 
tained a savings provision for certain units of 
government. 

Session Laws 1989, c. 283, ss. 1 and 2 pro- 
vided: “Section 1. G.S. 131-7, as it applies to 
hospitals continuing to operate under Article 2, 
Chapter 131 of the North Carolina General 
Statutes pursuant to Section 3, Chapter 775 of 


the 1983 Session Laws, is amended by rewrit- 
ing the first sentence to read: ‘Should a major- 
ity of the qualified voters upon the question be 
in favor of establishing such county, township, 
or town hospital, the governing body shall pro- 
ceed at once to appoint seven trustees chosen 
from the citizens at large with reference to their 
fitness for such office, all residents of the 
county, township or town, who shall constitute 
a board of trustees for such public hospital.” 

“Sec. 2. G.S. 131-7 is amended by deleting the 
phrase ‘No practicing physician may serve as a 
trustee.’, and substituting ‘One practicing phy- 
siclan may serve as a trustee’.” 

Session Laws 1997-502, s. 12, effective Jan- 
uary 1, 1998, and applicable to contracts and 
agreements entered into on or after that date, 
provides: “Any county which, on or prior to July 
1, 1997, established a hospital authority board 
composed of no more than seven members un- 
der the provisions of Part B of Article 2 of 
Chapter 131E of the General Statutes may, by 
resolution adopted by its board of county com- 
missioners and with the approval of the State 
Health Director, assign that authority board 
the power, duties, and responsibilities to pro- 
vide public health services as outlined in G.S. 
130A-1.1. Thereafter, such authority board 
shall act as the local board of health for the 
county together with such additional powers, 
duties, and authority assigned to it by the 
board of county commissioners.” 


CASE NOTES 


Venue. — Venue of negligence suit against 
hospital authority was properly transferred to 
the county by which it was governed, pursuant 
to G.S. 1-77, providing for venue of actions 
against a public officer, despise the fact that the 
authority operated in multiple counties. Wells 
v. Cumberland County Hosp. Sys., 150 N.C. 
App. 584, 564 S.E.2d 74, 2002 N.C. App. LEXIS 
586 (2002). 

Hospital Granting Exclusive Privilege 
to Use Equipment Held Not Immune Un- 
der State Action Exemption. — In an anti- 
trust action brought under §§ 1 and 2 of the 


Sherman Act (15 U.S.C. §§ 1 and 2) by plaintiff 
physicians asserting that defendant hospital 
had improperly restricted use of its CAT Scan, 
defendant was held to have failed to show, in 
support of its motion to dismiss, that the Gen- 
eral Assembly had authorized defendant to 
grant exclusive privileges to certain physicians 
to use its facilities with the intent to restrict 
competition, so as to render defendant immune 
from antitrust liability under the state action 
exemption. Coastal Neuro-Psychiatric Assocs. 
v. Onslow County Hosp. Auth., 607 F. Supp. 49 
(E.D.N.C. 1985). 
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§ 1381E-16. Definitions. 


As used in this Part, unless otherwise specified: 

(1) “Board of county commissioners” means the legislative body charged 
with governing the county. 

(2) “Bonds” means any bonds or notes issued by the hospital authority 
pursuant to this Part and the Local Government Finance Act, Chapter 
159 of the General Statutes. 

(3) “City” means any city or town which is, or is about to be, included in 
the territorial boundaries of a hospital authority when created here- 
under. 

(4) “City clerk” and “mayor” means the clerk and mayor, respectively, of 
the city, or the officers thereof charged with the duties customarily 
imposed on the clerk and mayor, respectively. 

(5) “City council” means the legislative body, council, board of commis- 
sioners, board of trustees, or other body charged with governing the 
city or town. 

(6) “Commissioner” means one of the members of a hospital authority 
appointed in accordance with the provisions of this Part. 

(7) “Community general hospital” means a short-term nonfederal hospital 
that provides diagnostic and therapeutic services to patients for a 
variety of medical conditions, both surgical and nonsurgical, such 
services being available for use primarily by residents of the commu- 
nity in which it is located. 

(8) “Contract” means any agreement of a hospital authority with or for the 
benefit of an obligee whether contained in a resolution, trust inden- 
ture, mortgage, lease, bond or other instrument. 

(9) “Corporation, foreign or domestic, authorized to do business in North 
Carolina” means a corporation for profit or having a capital stock 
which is created and organized under Chapter 55 of the General 
Statutes or any other general or special act of this State, or a foreign 
corporation which has procured a certificate of authority to transact 
business in this State pursuant to Article 10 of Chapter 55 of the 
General Statutes. 

(10) “County” means the county which is, or is about to be, included in the 
territorial boundaries of a hospital authority when created hereunder. 

(11) “County clerk” and “chairman of the board of county commissioners” 
means the clerk and chairman, respectively, of the county or the 
officers thereof charged with the duties customarily imposed on the 
clerk and chairman, respectively. 

(12) “Federal government” means the United States of America, or any 
agency, instrumentality, corporate or otherwise, of the United States 
of America. 

(13) “Government” means the State and federal governments and any 
subdivision, agency or instrumentality, corporate or otherwise, of 
either of them. 

(14) “Hospital authority” means a public body and a body corporate and 
politic organized under the provisions of this Part. 

(15) “Hospital facilities” means any one or more buildings, structures, 
additions, extensions, improvements or other facilities, whether or not 
located on the same site or sites, machinery, equipment, furnishings 
or other real or personal property suitable for health care or medical 
care; and includes, without limitation, general hospitals; chronic 
disease, maternity, mental, tuberculosis and other specialized hospi- 
tals; nursing homes, including skilled nursing facilities and interme- 
diate care facilities; adult care homes for the aged and disabled; public 
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health center facilities; housing or quarters for local public health 
departments; facilities for intensive care and self-care; clinics and 
outpatient facilities; clinical, pathological and other laboratories; 
health care research facilities; laundries; residences and training 
facilities for nurses, interns, physicians and other staff members; food 
preparation and food service facilities; administrative buildings, cen- 
tral service and other administrative facilities; communication, com- 
puter and other electronic facilities; fire-fighting facilities; pharma- 
ceutical and recreational facilities; storage space; X ray, laser, 
radiotherapy and other apparatus and equipment; dispensaries; util- 
ities; vehicular parking lots and garages; office facilities for hospital 
staff members and physicians; and such other health and hospital 
facilities customarily under the jurisdiction of or provided by hospi- 
tals, or any combination of the foregoing, with all necessary, conve- 
nient or related interests in land, machinery, apparatus, appliances, 
equipment, furnishings, appurtenances, site preparation, landscaping 
and physical amenities. 

(15a) “Hospital land” means air and ground rights to real property held 
either in fee or by lease by a hospital authority, with all easements, 
rights-of-way, appurtenances, landscaping, and physical amenities 
such as utilities, parking lots, and garages, but excluding other 
improvements to land described in G.S. 131E-6(4) and subsection (15) 
of this section. 

(16) “Municipality” means any county, city, town or incorporated village, 
other than a city as defined above, which is located within or partially 
within the territorial boundaries of an authority. 

(17) “Real property” means lands, lands under water, structures, and any 
and all easements, franchises and incorporeal hereditaments and 
every estate and right therein, legal and equitable, including terms 
for years and liens by way of judgment, mortgage or otherwise. 

(18) “State” means the State of North Carolina. (1943, c. 780, s. 3; 197 ae 
780, s. 22; c. 799; 1983, c, 775, s. 1; 1995, ¢, 535, s, 19: 1997-233hauam 


Editor’s Note. — Subdivision (15.1) of this _ reletter sections and parts of sections having a 
section was renumbered as subdivision (15a) number or letter designation that is incompat- 
pursuant to 8.L. 1997-456, s. 27 which autho- ible with the General Assembly’s computer da- 
rized the Revisor of Statutes to renumber or _ tabase. 


§ 131E-17. Creation of a hospital authority. 


(a) A hospital authority may be created whenever a city council or a county 
board of commissioners finds and adopts a resolution finding that it is in the 
interest of the public health and welfare to create a hospital authority. 

(b) After the adoption of a resolution creating a hospital authority, the 
mayor or the chairman of the county board of commissioners shall appoint 
commissioners in accordance with G.S. 131E-18. 

(c) The commissioners shall be a public body and a body corporate and 
politic upon the completion of the procedures described in G.S. 131E-19. ( 19438, 
©. (8038) 4197 1s. 7 9981983 tenance 


§ 131E-18. Commissioners. 


(a) The mayor or the chairman of the county board shall appoint the 
commissioners of the authority. There shall be not less than six and not more 
than 30 commissioners. Upon a finding that it is in the public interest, the 
commissioners may adopt a resolution increasing or decreasing the number of 
commissioners by a fixed number; Provided that no decrease in the number of 
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commissioners shall shorten a commissioner’s term. A certified copy of the 
resolution and a list of nominees shall be submitted to the mayor or the 
chairman of the county board of commissioners for appointments in accordance 
with the procedures set forth in subsection (d) of this section. 

(b) For the initial appointments of commissioners, one-third of the commis- 
sioners shall be appointed for a term of one year, one-third for a term of two 
years, and one-third for a term of three years to achieve staggered terms. All 
subsequent appointments shall be for three-year terms. A commissioner shall 
hold office until a successor has been appointed and qualified. Vacancies from 
resignation or removal from office shall be filled for the unexpired portion of 
the term. 

(c) The mayor or the chairman of the county board of commissioners shall 
name the first chair of the authority. Thereafter, the commissioners shall elect 
each subsequent chair from their members. The commissioners shall elect 
from their members the first vice-chair and all subsequent vice-chairs. 

(d) When a commissioner resigns, is removed from office, completes a term 
of office, or when there is an increase in the number of commissioners, the 
remaining commissioners shall submit to the mayor or the chairman of the 
county board of commissioners a list of nominees for appointment to the 
commission. The mayor or the chairman of the county board of commissioners 
shall appoint, only from the nominees, the number of commissioners necessary 
to fill all vacancies. However, the mayor or the chairman of the county board of 
commissioners may require the commissioners to submit as many additional 
lists of nominees as he or she may desire. 

(e) The mayor shall file with the city clerk, or the chairman of the county 
board of commissioners shall file with the county clerk, a certificate of 
appointment or reappointment of a commissioner. The certificate shall be 
conclusive evidence of the due and proper appointment of the commissioner. 

(f) Commissioners shall receive no compensation for their services, but they 
shall be entitled to reimbursement for necessary expenses, including travel 
expenses, incurred in the discharge of their duties. 

(g) For a county with a population of less than 75,000, according to the most 
recent decennial federal census, the following exceptions to the provisions of 
this section shall apply: 

(1) The commissioners shall be appointed by the county board of commis- 
sioners rather than the chairman of the county board of commission- 
ers; 

(2) In making appointments under subsection (d) of this section, the 
county board of commissioners shall consider the nominations of the 
commissioners of the authority, but the county board of the commis- 
sioners is not bound by the nominations and may choose any qualified 

erson. 
The Peeahine exceptions shall not apply when a county with a population of 
less than 75,000 jointly establishes a hospital authority with a city. 

(h) A majority of the commissioners shall constitute a quorum. (1948, c. 780, 
fee eo ce 799: 197301792; 11981, 0. 525, s. 119837 en775; 8. 1.) 


Local Modification. — Craven: 1987 (Reg. Pasquotank: 1959, c. 203, s. 1; 1989, c. 140, s. 1; 
Sess., 1988), c. 922, s. 1; 1989, c. 190, s. 1; 1995 (Reg. Sess., 1996), c. 567, s. 1 (expires July 
1999-15, s. 1; Nash: 1991 (Reg. Sess., 1992), c. 31, 2000). 

1022; Onslow: 1987 (Reg. Sess., 1988), c. 945; 


OPINIONS OF ATTORNEY GENERAL 


A county board of commissioners does number of commissioners on a hospital au- 
not have the authority to increase the _ thority located within the county. See opinion of 
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Attorney General to William I. Millar, Attorney 
at Law, and Thomas S. Stukes, Smith Helms 
Mulliss & Moore, L.L.P., 1999 N.C. AG LEXIS 
39 (12/21/99). 

Hospital Authority Has Authority to Ex- 
pand Number of Its Commissioners. — 
This section expressly grants the authority to 
expand the number of a hospital authority’s 
commissioners to the hospital authority’s com- 
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board of county commissioners; therefore, a 
resolution of a county board of commissioners 
which provided that the number of members to 
the board of commissioners of a hospital au- 
thority could not be changed except by resolu- 
tion of the county board of commissioners was a 
nullity and had no force and effect. See opinion 
of Attorney General to Haywood Regional Med- 
ical Center, 1999 N.C. AG LEXIS 40 (12/21/99). 


missioners themselves, rather than to the 


§ 131E-19. Incorporation of a hospital authority. 


(a) After the commissioners are appointed, they shall present to the Secre- 
tary of State an application for incorporation as a hospital authority. The 
application shall be signed by each of the commissioners and shall set forth: 

(1) That the city council or the county board of commissioners has found 
that it is in the interest of the public health and welfare to create a 
hospital authority; 

(2) That the mayor or the chairman of the county board of commissioners 
has appointed them as commissioners; 

(3) The name and official residence of each of the commissioners; 

(4) A certified copy of the appointment evidencing the commissioners’ 
right to office, and the date and place of induction into and taking of 
office; 

(5) That they desire the hospital authority to become a public body and a 
body corporate and politic under this Part; 

(6) The term of office of each of the commissioners; 

(7) The name which is proposed for the corporation; and 

(8) The location and principal office of the corporation. 

The application shall be subscribed and sworn to by each of the commissioners 
before an officer authorized by the laws of this State to take and certify oaths. 
This officer shall certify upon the application that he or she personally knows 
the commissioners and knows them to be the officers as asserted in the 
application, and that each subscribed to the application and took the oath in 
the officer’s presence. 

(b) The Secretary of State shall examine the application. If he or she finds 
that the name proposed for the corporation is not identical with that of a 
person or of any other corporation in this State or so nearly similar so as to lead 
to confusion and uncertainty, the application shall be filed and recorded in the 
appropriate book of record in the Secretary of State’s office. The Secretary of 
State shall then make and issue to the commissioners a certificate of incorpo- 
ration pursuant to this Part, under the Seal of the State, and shall record the 
certificate with the application. 

(c) A hospital authority's name or the location or principal office of the 
corporation may be changed by the adoption of a resolution by the majority of 
the authority’s commissioners. A copy of the resolution, duly verified by the 
chair and secretary of the commission before an officer authorized by the laws 
of this State to take and certify oaths, shall be delivered to the Secretary of 
State, along with a conformed copy. If the Secretary of State finds that the 
proposed name is not identical with that of a person or any corporation of this 
State, or so nearly similar as to lead to confusion and uncertainty, the 
resolution shall be filed and recorded in the appropriate book of record in the 
Secretary of State’s office. A resolution changing the location or principal office 
of the hospital authority shall be filed and recorded in the appropriate book of 
record in the Secretary of State’s office. The Secretary of State shall then 
return to the authority the conformed copy, together with a certificate stating 
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that the attached copy is a true copy of the document in the Secretary of State’s 
office, that shows the date of filing. 

(d) In any legal proceeding, a copy of the certificate of incorporation, 
certified by the Secretary of State, shall be admissible in evidence and shall be 
conclusive proof of its filing and contents and the incorporation of the hospital 
authority in accordance with this Part. (1948, c. 780, s. 4; 1966, c. 988, s. 1; 
fe tae. 14099 1983sc: 775, sit.) 


§ 131E-20. Boundaries of the authority. 


(a) The territorial boundaries of a hospital authority shall include the city or 
county creating the authority and the area within 10 miles from the territorial 
boundaries of that city or county. However, a hospital authority may engage in 
health care activities in a county outside its territorial boundaries pursuant to: 

(1) An agreement with a hospital facility if only one hospital currently 
exists in that county; 
(2) An agreement with any hospital if more than one hospital currently 
exists in that county; or 
(3) An agreement with any health care agency if no hospital currently 
exists in that county. 
In no event shall the territorial boundaries of a hospital authority include, in 
whole or in part, the area of any previously existing hospital authority. All 
priorities shall be determined on the basis of the time of issuance of the 
certificates of incorporation by the Secretary of State. 

(b) After the creation of an authority, the subsequent existence within its 
territorial boundaries of more than one city or county shall in no way affect the 
territorial boundaries of the authority. (1943, c. 780, s. 4; 1971, c. 799; 1983, c. 
Toner eloos ic: 529, -s: 6.1.) 


CASE NOTES 


Applicability. — G.S. 1381-20, concerning 
the territorial boundaries of a hospital author- 
ity, applies to hospital authorities organized 
pursuant to G.S. 131E-15 to 131E-39 (the Hos- 
pital Authorities Act). Wells v. Cumberland 
County Hosp. Sys., 150 N.C. App. 584, 564 
S.E.2d 74, 2002 N.C. App. LEXIS 586 (2002). 

Venue. — Venue of negligence suit against 
hospital authority was properly transferred to 
the county by which it was governed, pursuant 


to G.S. 1-77, providing for venue of actions 
against a public officer, despise the fact that the 
authority operated in multiple counties. Wells 
v. Cumberland County Hosp. Sys., 150 N.C. 
App. 584, 564 S.E.2d 74, 2002 N.C. App. LEXIS 
586 (2002). 

Cited in Coastal Neuro-Psychiatric Assocs. v. 
Onslow County Hosp. Auth., 607 F. Supp. 49 
(E.D.N.C. 1985). 


§ 131E-21. Conflict of interest. 


(a) No commissioner or employee of the hospital authority or that person’s 


spouse shall do either of the following: 


(1) Acquire any interest, direct or indirect, in any hospital facility or in 
any property included or planned to be included in a hospital facility. 
(2) Have any interest, direct or indirect, in any contract or proposed 
contract for materials or services to be furnished or used in connection 
with any hospital facility, except an employment contract for an 
employee. The foregoing restriction shall not apply to any contract, 
undertaking, or other transaction with a bank or banking institution, 
savings and loan association or public utility in the regular course of 
its business; Provided that any such contract, undertaking, or other 
transaction shall be authorized by the commissioners by specific 
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resolution on which no commissioner having an interest, direct or 
indirect, shall vote. 

(b) The fact that a person or that person’s spouse owns ten percent (10%) or 
less stock of a corporation or has a ten percent (10%) or less ownership in any 
other business entity or is an employee of that corporation or other business 
entity does not make the person have an “interest, direct or indirect” as this 
phrase is used in subsection (a) of this section; provided that, in order for the 
exception to apply, the contract, undertaking or other transaction shall be 
authorized by the commissioners by specific resolution on which no commis- 
sioner or employee having an interest, direct or indirect, shall vote. 

(c) If a commissioner or employee of an authority or that person’s spouse 
owns or controls an interest, direct or indirect, in any property included or 
planned to be included in any hospital facility, the commissioner or employee 
shall immediately disclose the same in writing to the authority and the 
disclosure shall be entered upon the minutes of the authority. Failure to 
disclose shall constitute misconduct in office and shall be grounds for a 
commissioner’s removal from office under G.S. 131E-22. 

(d) Subsection (a) of this section shall not apply to any commissioner of a 
hospital authority if (i) the undertaking or contract or series of undertakings or 
contracts between the hospital authority and one of its officials is approved by 
specific resolution of the governing body adopted in an open and public meeting 
and recorded in its minutes and the amount does not exceed twelve thousand 
five hundred dollars ($12,500) for medically related services and twenty-five 
thousand dollars ($25,000) for other goods or services within a 12-month 
period; and (ii) the official entering into the contract or undertaking with the 
hospital authority does not in an official capacity participate in any way or 
vote. 

(e) Subsection (a) of this section shall not apply to any employment 
relationship between a hospital authority and the spouse of a commissioner of 
the hospital authority. 

(f) A contract entered into in violation of this section is void. A contract that 
is void under this section may continue in effect until an alternative can be 
arranged when: (i) immediate termination would result in harm to the public 
health or welfare, and (ii) the continuation is approved as provided in this 
subsection. A hospital authority that is a party to the contract may request 
approval to continue contracts under this subsection from the chairman of the 
Local Government Commission. Approval of continuation of contracts under 
this subsection shall be given for the minimum period necessary to protect the 
public health or welfare. (1943, c. 780, s. 7; 1971, c. 149; 1983): 775s, den 98S 
(Reg. Sess., 1984), c. 1058, s. 1; 2001-409, s. 7.) 


§ 131E-22. Removal of commissioners. 


(a) The appointing authority, as stated in G.S. 131E-18, may remove a 
commissioner for inefficiency, neglect of duty, or misconduct in office. A 
commissioner may be removed only after he or she has been given a copy of the 
charges and provided the opportunity to be heard in person or by counsel. A 
commissioner is entitled to at least 10 days after receipt of the notice to 
prepare for a hearing before the mayor or the chairman of the county. 

(b) An obligee of the authority may file with the mayor or the chairman of 
the county board of commissioners written charges that the authority is 
willfully violating the laws of the State or a term, provision, or covenant to any 
contract to which the authority is a party. The mayor or the chairman of the 
county board of commissioners shall give each of the commissioners a copy of 
the charges at least 10 days prior to the hearing on the charges. The 
commissioners shall be provided an opportunity to be heard in person or by 
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counsel. The mayor or the chairman of the county board of commissioners 
shall, within 15 days after receipt of the charges, remove any commissioners of 
the authority who are found to have acquiesced in any willful violation. If a 
commissioner has not filed a written statement before the hearing with the 
authority stating his or her objections to or lack of participation in the 
violation, the commissioner shall be deemed to have acquiesced in a willful 
violation. 

(c) If, after due and diligent search, a commissioner to whom charges are 
required to be delivered cannot be found within the county where the authority 
is located, the charges shall be deemed to be served upon the commissioner 
when it is mailed to the commissioner at the commissioner’s last known 
address as the same appears on the records of the authority. 

(d) In the event of the removal of any commissioner, the mayor shall file in 
the office of the city clerk, or the chairman of the county board of commission- 
ers shall file with the county clerk, a record of the proceedings together with 
the charges against the commissioner and the findings. (19438, c. 780, s. 8; 1971, 
OH (Od MAOSoyGen 11D; 8.1.) 


§ 131E-23. Powers of the authority. 


(a) An authority shall have all powers necessary or convenient to carry out 
the purposes of this Part, including the following powers, which are in addition 
to those powers granted elsewhere in this Part: 

(1) To investigate hospital, medical, and health conditions and the means 
of improving those conditions; 

(2) To determine where inadequate hospital and medical facilities exist; 

(3) To accept donations or money, personal property, or real estate for the 
benefit of the authority and to take title to the same from any person, 
firm, corporation or society; 

(4) To acquire by purchase, gift, devise, lease, condemnation, or otherwise 
any existing hospital facilities; 

(5) To purchase, lease, obtain options upon, or otherwise acquire any real 
or personal property or any interest therein from any person, firm, 
corporation, city, county, or government; 

(6) To sell, exchange, transfer, assign, or pledge any real or personal 
property or any interest therein to any person, firm, corporation, city, 
county or government; 

(7) To own, hold, clear and improve property; 

(8) To borrow money upon its bonds, notes, debentures, or evidences of 
indebtedness, as provided for in G.S. 131E-26 and G.S. 131E-27; 

(9) To purchase real or personal property pursuant to G.S. 131E-32; 

(10) To appoint an administrator of a hospital facility and_ necessary 
assistants, and any and all other empioyees necessary or advisable, to 
fix their compensation, to adopt necessary rules governing their 
employment, and to remove employees; 

(11) To delegate to its agents or employees any powers or duties as it may 
deem appropriate; 

(12) To employ its own counsel and legal staff; 

(13) To adopt, amend and repeal bylaws for the conduct of its business; 

(14) To enter into contracts for necessary supplies, equipment, or services 
for the operation of its business; 

(15) To appoint committees or subcommittees as it shall deem advisable, 
to fix their duties and responsibilities, and to do all things necessary 
in connection with the construction, repair, reconstruction, manage- 
ment, supervision, control and operation of the authority’s business; 

(16) To establish procedures for health care providers to secure the 
privilege of practicing within any hospital operated by the authority 
pursuant to Part 3 of Article 5 of this Chapter; 


763 


S13 1E-23 CH. 131E. HEALTH CARE FACILITIES SIS the2s 


(17) To establish reasonable rules governing the conduct of health care 
providers while on duty in any hospital operated by the facility 
pursuant to Part 3 of Article 5 of this Chapter; 

(18) To provide for the construction, reconstruction, improvement, alter- 
ation or repair of any hospital facility, or any part of a facility; 

(19) To enter into any contracts or other arrangements with any munici- 
pality, other public agency of this or any other State or of the United 
States, or with any individual, private organization, or nonprofit 
association for the provision of hospital, clinical, or similar services; 

(20) To lease any hospital facilities to or from any municipality, other 
public agency of this or any other state or of the United States, or to 
any individual, corporation, or association upon any terms and subject 
to any conditions as may carry out the purposes of this Part. The 
authority may provide for the lessee to use, operate, manage and 
control the hospital facilities, and to exercise designated powers, in 
the same manner as the authority itself might do; 

(21) To act as an agent for the federal, State or local government in 
connection with the acquisition, construction, operation or manage- 
ment of a hospital facility, or any part thereof: 

(22) To arrange with the State, its subdivisions and agencies, and any 
county or city, to the extent it is within the scope of their respective 
functions, 

a. To cause the services customarily provided by each to be rendered 
for the benefit of the hospital authority, 

b. To furnish, plan, replan, install, open or close streets, roads, alleys, 
sidewalks or similar facilities and to acquire property, options or 
property rights for the furnishing of property or services for a 
hospital facility, and 

c. To provide and maintain parks and sewage, water and other 
facilities for hospital facilities and to lease and rent any of the 
dwellings or other accommodations or any of the lands, buildings, 
structures or facilities embraced in any hospital facility and to 
establish and revise the rents and charges; 

(23) To insure the property or the operations of the authority against risks 
as the authority may deem advisable: 

(24) To invest any funds held in reserves or sinking funds, or any funds 
not required for immediate disbursement, in property or securities in 
which trustees, guardians, executors, administrators, and others 
acting in a fiduciary capacity may legally invest funds under their 
control; 

(25) To sue and be sued; 

(26) To have a seal and to alter it at pleasure: 

(27) To have perpetual succession; 

(28) To make and execute contracts and other instruments necessary or 
convenient to the exercise of the powers of the authority; 

(29) To remove vehicles parked on land owned or leased by the hospital 
authority in areas clearly designated as no parking or restricted 
parking zones. An owner of a removed vehicle as a condition of 
regaining possession of the vehicle, shall reimburse the hospital 
authority for all reasonable costs, not to exceed fifty dollars ($50.00), 
incidental to the removal and storage of the vehicle provided that the 
designation of the area as a no parking or restricted parking zone 
clearly indicates that the owner may be subject to these costs; 

(30) To plan and operate hospital facilities; 

(31) To provide teaching and instruction programs and schools for medical 
students, interns, physicians, nurses, technicians and other health 
care professionals; 
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(32) To provide and maintain continuous resident physician and intern 
medical services; 

(33) To adopt, amend and repeal rules and regulations governing the 
admission of patients and the care, conduct, and treatment of pa- 
tients; 

(34) To establish a fee schedule for services received from hospital 
facilities and make the services available regardless of ability to pay; 

(35) To maintain and operate isolation wards for the care and treatment 
of mental, contagious, or other similar diseases; 

(36) To sell a hospital facility pursuant to G.S. 131E-8 or G.S. 1381E-18; 
and 

(37) To agree to limitations upon the exercise of any powers conferred 
upon the hospital authority by this Part in connection with any loan 
by a government. 

(b) Ahospital authority may exercise any or all of the powers conferred upon 
it by this Part, either generally or with respect to any specific hospital facility 
or facilities, through or by designated agents, including any corporation or 
corporations which are or shall be formed under the laws of this State. 

(c) Expired pursuant to Session Laws 1983, c. 775, s. 1. 

(d) No provisions with respect to the acquisition, operation or disposition of 
property by other public bodies shall be applicable to a hospital authority 
unless otherwise specified by the General Assembly. (1913, c. 42, s. 15; 1917, c. 
Piero oa 215. 41983, Cc. (70; Be Llt995,1c) S097s> 135.101); 1997-456, 5.227; 


1999-456, s. 6.) 


Local Modification. — Craven County: 
1987 (Reg. Sess., 1988), c. 922, s..3. 

Editor’s Note. — Subdivisions (22)(a), 
(22)(b) and (22)(c) of this section were renum- 
bered as subdivisions (22)a., (22)b., and (22)c., 
pursuant to S.L. 1997-456, s. 27 which autho- 
rized the Revisor of Statutes to renumber or 
reletter sections and parts of sections having a 
number or letter designation that is incompat- 
ible with the General Assembly’s computer da- 
tabase. 

Session Laws 1999-377, s. 3, effective August 


4, 1999, provides that all hospitals which con- 
tinue to operate under Article 2 of Chapter 131 
of the General Statutes pursuant to Section 3 of 
Chapter 775 of the 1983 Session Laws shall, in 
addition to the powers and authorities set forth 
in Article 2 of Chapter 131 of the General 
Statutes have the powers set forth in GS. 
131 E-7(a)C),. (3), (5), (6); 13 LE-7(b)) 131k i(e); 
131B- isi Relish -230t)l C2) (to) 
(SyectO). CD (12), 3), 14) ib) ao) 
CUS \19) (234) 25) O27) 125) (a0) 
(SI)PG2)2(33)9(64), 1318-26, and To il-27, 


CASE NOTES 


Observance of Due Process Require- 
ments. — Hospital authority, in the adminis- 
tration of its public duties of determining who 
practices medicine and surgery in the hospital, 
must observe the due process or procedural 
fairness requirements of the Constitution of the 
United States. Poe v. Charlotte Mem. Hosp., 
374_F.. Supp. 1302 (W.D.N.C. 1974), decided 
under former statutory provisions. 

Hospital Granting Exclusive Privilege 
to Use Equipment Held Not Immune Un- 
der State Action Exemption. — In an anti- 
trust action brought under §§ 1 and 2 of the 


§ 1381E-24. Eminent domain. 


Sherman Act (15 U.S.C. §§ 1 and 2) by plaintiff 
physicians asserting that defendant hospital 
had improperly restricted use of its CAT Scan, 
defendant was held to have failed to show, in 
support of its motion to dismiss, that the Gen- 
eral Assembly had authorized defendant to 
grant exclusive privileges to certain physicians 
to use its facilities with the intent to restrict 
competition, so as to render defendant immune 
from antitrust liability under the state action 
exemption. Coastal Neuro-Psychiatric Assocs. 
yv. Onslow County Hosp. Auth., 607 F. Supp. 49 
(E.D.N.C. 1985). 


(a) A hospital authority may acquire by eminent domain any real property, 
including fixtures and improvements, which it deems necessary to carry out 
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the purposes of this Part. The hospital authority may exercise the power of 
eminent domain under the provisions of Chapter 40A of the General Statutes 
or any other statute now in force or subsequently enacted for the exercise of the 
power of eminent domain. 

(b) No property belonging to any city, town, or county, any government, 
religious or charitable organization, or to any existing hospital or clinic may be 
acquired without its consent. No property belonging to a public utility 
corporation may be acquired without the approval of the commission or other 
officer or agency, if any, having regulatory power over the corporation. 

(c) The right of eminent domain shall not be exercised unless and until a 
certificate of public convenience and necessity for the facility has been issued 
by the North Carolina Utilities Commission. The proceedings leading up to 
issuing of the certificate of public convenience and necessity, and the right of 
appeal from the proceedings shall be governed by the Public Utilities Act, 
Chapter 62 of the General Statutes, and the rights under that act are hereby 
expressly reserved to all interested parties in the proceedings. In addition to 
the powers now granted by law to the North Carolina Utilities Commission, 
the Utilities Commission is authorized to investigate and examine all facilities 
set up or attempted to be set up under this Part and to determine the question 
of public convenience and necessity for the facility. (1943, s. 780, s. 1019 Tee 
The KOR ANS hewn Leteion2 HIS Wetrssundl fe ke fos let uarey ea arc  b 


§ 131E-25. Zoning and building laws. 


All hospital facilities of the authority shall be subject to the planning, 
zoning, sanitary and building laws, ordinances and regulations applicable to 
the locality in which the hospital facility is situated. (1943, c. 780, Soll le 
Ca OO LOS 5G ly) 


§ 131E-26. Revenue bonds and notes. 


(a) A hospital authority shall have the power to issue revenue bonds under 
the Local Government Revenue Bond Act, Chapter 159 of the General 
Statutes, Article 5, or the bond and revenue anticipation provisions of Chapter 
159 of the General Statutes, Article 9, for the purpose of acquiring, construct- 
ing, reconstructing, improving, enlarging, bettering, equipping, extending or 
operating hospital facilities. 

(b) A hospital authority shall have the power to borrow for the purposes 
above enumerated upon its notes or other evidences of indebtedness, subject to 
the approval of the Local Government Commission as provided in G.S. 
131E-32(c). Such approval shall be required regardless of the amount of any 
such borrowing. Any borrowing by a hospital authority before the date of 
ratification of Part 2 of Article 2 of this Chapter, whether or not approved by 
the wor Government Commission, is valid, ratified and confirmed. (LOSS cs 
Wosegla 


Editor’s Note. — Session Laws 1999-377, s. 
3, effective August 4, 1999, provides that all 
hospitals that continue to operate under Article 
2 of Chapter 131 of the General Statutes pur- 
suant to Section 3 of Chapter 775 of the 1983 
Session Laws shall, in addition to the powers 
and authorities set forth in Article 2 of Chapter 


131 of the General Statutes, have the powers 
set forth in G.S. 131E-7(a)(1), (3), (5), (6), 131E- 
7(b), 131E-7(c), 131E-7.1, 1381E-11, 131E-23(1), 
(2), (5), (6), (7), (8), (10); (11), C2) ears 
(15), (16), (17), (18), (19), (23),°(24), Gb HGer 
(27), (28), (80), (31), (82), 3), G64) 131 He2E 
and 131E-27. 


§ 131E-27. Contracts with federal government. 


A hospital authority is authorized: 
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(1) To borrow money and accept grants from the federal government for or 
to aid in the construction of a hospital facility; 

(2) To acquire any land acquired by the federal government for the 
construction of a hospital facility; and 

(3) To acquire, lease or manage any hospital facility constructed or owned 
by the federal government. 

To these ends, a hospital authority is authorized to enter into contracts, 
mortgages, trust indentures, leases or other agreements giving the federal 
government the right to supervise and approve the construction, maintenance 
and operation of the hospital facility. It is the purpose and intent of this Part 
to authorize every hospital authority to do any and all things necessary to 
secure the financial aid and cooperation of the federal government in the 
construction, maintenance, and operation of hospital facilities. (1943, c. 780, s. 
fomton lcs (99; 1983, c. 775,.8. 1.) 


Editor’s Note. — Session Laws 1999-377, s. 
3, effective August 4, 1999, provides that all 
hospitals that continue to operate under Article 
2 of Chapter 131 of the General Statutes pur- 
suant to Section 3 of Chapter 775 of the 1983 
Session Laws shall, in addition to the powers 
and authorities set forth in Article 2 of Chapter 


131 of the General Statutes, have the powers 
set forth in G.S. 131E-7(a)(1), (3), (5), (6), 181E- 
7(b), 131E-7(c), 131E-7.1, 131E-11, 1381E-23(1), 
(Zito) (6s (SB) ClO), ih), (CEA) ss Glas 
(15), (16), (17), (18), (19); (23) 9@4), (25)) 26); 
(27), (28), (30), (81), (82), (33), (34), 131E-26, 
and 131E-27. 


§ 131E-28. Tax exemptions. 


(a) Hospital authorities shall be exempt from the payment of taxes or fees to 
the State or any of its subdivisions, or to any officer or employee of the State or 
any of its subdivisions. 

(b) Hospital authority property used for public purposes shall be exempt 
from all local and municipal taxes and for the purposes of this tax exemption, 
an authority shall be deemed to be a municipal corporation. 

(c) Bonds, notes, debentures, or other evidences of indebtedness of a 
hospital authority issued under the Local Government Revenue Bond Act, 
Chapter 159 of the General Statutes, Article 5, or issued pursuant to the bond 
and revenue anticipation provisions of Chapter 159 of the General Statutes, 
Article 9, or issued pursuant to G.S. 131E-26(b) or contracted pursuant to G.S. 
131E-32 shall at all times be free from taxation by the State or any of its 
subdivisions, except for inheritance or gift taxes, income taxes on the gain from 
the transfer of the instruments, and franchise taxes. The interest on the 
instruments is not subject to taxation as income. (1943, c. 780, s. DA el One. 
Bo0N07 350.605, 5. 6: 1977, c. 268; 1983, c. 775, s. 1; 1995, c. 46,5. 13) 


§ 131E-29. Audits and recommendations. 


Each hospital authority shall file with the mayor of the city or the chairman 
of the county board of commissioners at least annually an audit report by a 
certified public accountant of its activities for the preceding year, and shall 
make any recommendations necessary to carry out the purposes of this Part. 
AB ei S0 e022 197 16.179901983, co 7715;821.) 


§ 131E-30. Appropriations. 


Each year the governing body of a city or county in which the hospital 
authority is located may appropriate and transfer funds to the authority. The 
appropriations shall be from the General Fund and may not exceed five percent 
(5%) of the General Fund. Money appropriated and paid to the hospital 
authority by a city or county shall be deemed a necessary expense of the city 
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or county. However, the appropriations shall not be deemed to be a revenue of 
the authority for the purpose of bonds of the hospital authority issued under 
the Local Government Revenue Bond Act, Chapter 159 of the General 
Statutes, Article 5. (1943, c. 780, s. 25; 1971, ec. (80 8. 23CHI99 F983 (cnt Tar 
a 


Local Modification to Former G.S. 131- 
114. — City of Charlotte: 1955, c. 1114. 


§ 131E-31. Transfers of property by a city or county toa 
hospital authority. 


(a) A city or county may lease, sell, convey, or otherwise transfer, with or 
without consideration or with nominal consideration, any property, whether 
real or personal or mixed, to a hospital authority whose territorial boundaries 
include at least part of the city or county. A hospital authority is authorized to 
accept such lease, transfer, assignment or conveyance and to bind itself to the 
performance and observation of any agreements and conditions required by 
the city or county. 

(b) If a city or county sells, conveys, or otherwise irrevocably transfers to a 
hospital authority property with a market value in excess of two hundred fifty 
thousand dollars ($250,000), and if the hospital authority accepts this prop- 
erty, the mayor of the city or the chairman of the county board of commission- 
ers shall have the right to name additional commissioners to serve on the 
authority. The number of additional commissioners shall be such that the 
proportion of additional commissioners to existing commissioners is approxi- 
mately equal to the proportion of the total value being transferred to the 
hospital authority to the total value of property already held by the authority. 
The determination of the ratios will be made solely by the governing body of 
the city or county transferring the property to the hospital authority; however, 
in no event shall fewer than two nor more than nine commissioners be added 
to the hospital authority. The total number of commissioners shall be increased 
by the number of commissioners added under this subsection. The times of 
commencement and expiration of the initial terms of the commissioners being 
added shall be determined by agreement between the hospital authority and 
the governing body of the city or county. After the expiration of the initial 
terms, subsequent terms will be three years. Copies of the agreement setting 
out the number of persons being added and the terms of each shall be filed with 
the clerk of the city or the clerk of the county board of commissioners making 
the transfer and, thereafter, copies of the reports referred to in G.S. 131E-29 
shall be filed with the clerk of the city or the clerk of the county board of 
commissioners. (1943, c. 780, s. 26; 1961, c. 988, s. 2; 1971, c.'799: 1983. /ce7 75 
cae) 


OPINIONS OF ATTORNEY GENERAL 


County May Limit Hospital’s Exercise of authority to obtain the county’s prior written 
Powers in Lease Agreement. — Under this approval before it exercises some of its powers. 
section, a county has the authority to lease See opinion of Attorney General to Thomas S. 
hospital property to a hospital authority orga- Stukes, Esq. Smith Helms Mulliss & Moore, 
nized pursuant to the Hospital Authorities Act L.L.P., 1997 .N.C.A.G. 51 (8/18/97), 
under a lease that would require the hospital 
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§ 131E-32. Purchase money security interests. 


(a) An authority shall have the power and authority to purchase real or 
personal property under installment contracts, purchase money mortgages or 
deeds of trust, or other instruments, which create in the property purchased a 
security interest to secure payment of the purchase price and interest thereon. 
No deficiency judgment may be rendered against any authority for breach of an 
obligation authorized by this section. Any contract made or entered into by an 
authority before the date of ratification of Part 2 of Article 2 of this Chapter 
which would have been valid hereunder is valid, ratified and confirmed. 

(b) A hospital authority may contract pursuant to this section in an amount 
of less than seven hundred fifty thousand dollars ($750,000), adjusted, as 
hereinafter provided, in any single transaction without the approval of the 
Local Government Commission: Provided, however, that the approval of the 
Local Government Commission shall be required for any single contract 
pursuant to this section if the aggregate dollar amount of all such contracts 
outstanding after any such single transaction, exclusive of revenue bonds 
issued pursuant to G.S. 131E-26 and federal contracts entered pursuant to 
G.S. 131E-27, would exceed ten percent (10%) of the total operating revenues, 
as hereinafter defined, of the hospital authority for its most recently completed 
fiscal year as set forth in the audited financial statements of such authority for 
such fiscal year. The approval of the Local Government Commission shall be 
required with respect to any single contract pursuant to this section in an 
amount of seven hundred fifty thousand dollars ($750,000) or more, adjusted 
as hereinafter provided. 

(c) Approval of the Local Government Commission under this section or as 
required by G.S. 131E-26(b) shall be obtained in accordance with such rules 
and regulations as the Local Government Commission may prescribe and shall 
be evidenced by the secretary’s certificate on the contract or note or other 
evidence of indebtedness. In determining whether to approve any such 
contract or borrowing, the Local Government Commission shall consider 
whether the hospital authority can demonstrate the financial responsibility 
and capability of the hospital authority to fulfill its obligations with respect to 
such contract or borrowing. The Local Government Commission may approve 
the application without other findings, if it finds that (i) the proposed project or 
the purpose of the borrowing is necessary and expedient, (ii) the contract or the 
borrowing, under the circumstances, is preferable to a bond issue for the same 
purpose, (iii) the sums to fall due under the contract or borrowing are adequate 
and not excessive for the proposed purpose, (iv) the authority’s debt manage- 
ment procedures are good, or that reasonable assurances have been given that 
its debt will henceforth be managed in strict compliance with law and (v) the 
authority is not in default on any of its debt service obligations. Any contract 
or borrowing subject to this subsection requiring the approval of the Local 
Government Commission that does not bear the secretary's certificate thereon 
shall be void, and it shall be unlawful for any officer, employee or agent of a 
hospital authority to make any payments of money thereunder. An order of the 
Local Government Commission approving any such contract or borrowing 
shall not be regarded as an approval of the legality of the contract or borrowing 
in any respect. 

(d) The seven hundred fifty thousand dollars ($750,000) amount referred to 
in G.S. 131E-32(b) shall be in effect from July 15, 1983 through September 30, 
1984. For each twelve-month period thereafter, the seven hundred fifty 
thousand dollar ($750,000) amount shall be the figure in effect for the 
preceding twelve-month period, adjusted to reflect the change in the preceding 
twelve-month period in the Department of Commerce Composite Construction 
Cost Index. 
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(e) For purposes of G.S. 131E-32(b), the “total operating revenues” of a 
hospital authority for a fiscal year means patient revenue, less provisions for 
contractual adjustments, uncompensated care and bad debts, plus other 
operating revenues, all as determined in accordance with generally accepted 
accounting principles. (1983, c. 775, s. 1.) 


§ 131E-33. Part controlling. 


Insofar as the provisions of this Part are inconsistent with the provisions of 
any other law, the provisions of this Part shall be controlling; however this Part 
shall not be construed as preventing a city, town, or county from establishing 
and operating a hospital under the authority of any other law now or hereafter 


in effect. (1943, c. 780, s. 28; 1971, c. 799; 1983, c. 775, s. 1.) 


§ 131E-34. Part applicable to City of High Point. 


All the provisions of this Part shall apply to the City of High Point, Guilford 
County, North Carolina, as fully as if the population of the city exceeded 75,000 
inhabitants. (1947, c. 349; 1971, c. 799; 1983, c. 775, s. 1.) 


§§ 131E-35 through 131E-39: Reserved for future codification pur- 


poses. 


Part 3. Hospital District Act. 


§ 131E-40. Title and purpose. 


(a) This Part shall be known as the “Hospital District Act.” 

(b) Itis the purpose of this Part to authorize the creation of hospital districts 
to furnish hospital, clinical and similar services to the people of this State. 

(c) This Part provides an additional and alternative method for the provi- 
sion of hospital, clinical and similar services. 

(d) This Part shall be construed liberally to effect its purposes. (1988, c. 775, 


Seals) 


Editor’s Note. — Session Laws 1983, c. Wiksy 
s. 3, provided: “Notwithstanding the foregoing, 
any unit of government, or units of government 
acting jointly, that as of December 31, 1983, is 
operating a hospital or hospitals pursuant to 
Articles 2 or 2A of Chapter 131 of the General 
Statutes may continue to operate pursuant to 
the provisions of those Articles as they existed 
on December 31, 1983, to the extent that those 
Articles are inconsistent with this Chapter. 
However, a unit of government that has been 
operating a hospital pursuant to those Articles 
may choose to continue operations under the 
provisions of one of the Parts of Article 2 of this 
Chapter by adopting an appropriate resolution 
and by satisfying all other requirements of the 
relevant Part of Article 2 of this Chapter.” 

Session Laws 1989, c. 283, ss. 1 and 2 
effective June 12, 1989, amended G.S. 131-7. 
Chapter 131 was repealed by Session Laws 
1983, c. 775, s. 1, effective January 1, 1984. 


However, Session Laws 1983, c. 775, s. 3 con- 
tained a savings provision for certain units of 
government. 

Session Laws 1989, c. 283, ss. 1 and 2 pro- 
vided: “Section 1. G.S. 131-7, as it applies to 
hospitals continuing to operate under Article 2, 
Chapter 131 of the North Carolina General 
Statutes pursuant to Section 3, Chapter 775 of 
the 1983 Session Laws, is amended by rewrit- 
ing the first sentence to read: ‘Should a major- 
ity of the qualified voters upon the question be 
in favor of establishing such county, township, 
or town hospital, the governing body shall pro- 
ceed at once to appoint seven trustees chosen 
from the citizens at large with reference to their 
fitness for such office, all residents of the 
county, township or town, who shall constitute 
a board of trustees for such public hospital.” 

“Sec. 2. G.S. 131-7 is amended by deleting the 
phrase ‘No practicing physician may serve as a 
trustee.’, and substituting ‘One practicing phy- 
siclan may serve as a trustee’.” 
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CASE NOTES 


As to the constitutionality of former 
statutory provisions, see Williamson v. Snow, 
239 N.C. 493, 80 S.E.2d 262 (1954). 


§ 131E-41. Methods of creation of a hospital district. 


(a) The voters of an area may petition their county board of commissioners 
and the North Carolina Medical Care Commission for the creation of a hospital 
district. All of the area proposed to be included within a hospital district must 
be located within one county. The petition shall be signed by at least 500 voters 
of the area described in the petition. However, if the area has less than 1,100 
voters, then the minimum number of petitioners shall be 250 voters. The 
petition shall set forth: 

(1) A description of the area to be included within the proposed hospital 
district; 
(2) The names of all municipalities located in whole or in part in the 
proposed hospital district; 
(3) The names of all publicly owned hospitals in the proposed hospital 
district; 
(4) The purpose or purposes sought to be accomplished by the creation of 
the hospital district; and 
(5) The proposed name of the hospital district. 
The petition shall be delivered to the county board of commissioners of the 
county in which the proposed hospital district would be located. If the county 
board of commissioners approves the creation of the hospital district, they 
shall have the petition delivered to the North Carolina Medical Care Commis- 
sion for review under G.S. 131-42. 

(b) In the alternative, the county board of commissioners, in its discretion, 
may create a hospital district by resolution. This authority exists only when 
one hospital district already exists in the county, or when a special tax levy for 
hospital purposes has been authorized or is now authorized with respect to a 
portion of the county. This power is limited to establishing a hospital district in 
the area lying outside the existing hospital district or outside the portion of the 
county in which a hospital tax levy has been or is now authorized. When a 
county board of commissioners exercises its power under this subsection, all 
other provisions of this Part shall be applicable, except as modified by this 
subsection. (1949, c. 766, s. 5; 1953, c. 1045, s. 1; 1959, cc. 877, 1074; 1971, c. 
Fm 4s 1973.40.1476,s. 152: c: 494, 5.45; c, 1090, 5. 1; 1983) 6. 7/9, 8. La) 


§ 131E-42. Hearing and determination. 


(a) After receipt of a petition for the creation of a hospital district that meets 
the requirements of G.S. 131E-41(a) and that has been approved by the county 
board of commissioners, the North Carolina Medical Care Commission shall 
give notice of a hearing on the creation of a hospital district. The notice of 
hearing shall be posted at the county courthouse door and at three public 
places within the proposed district. In addition, notice of hearing shall be 
published at least once for three successive weeks in a newspaper circulating 
in the proposed district. The notice of hearing shall specify: 

(1) The date of hearing which shall not be earlier than 20 days after the 
first posting and publication of notice; 

(2) The location of the hearing, which shall be within the county in which 
the proposed district would be located; and 

(3) That any interested person may appear and be heard at the hearing. 
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(b) At the time and place specified in the notice of hearing, the North 
Carolina Medical Care Commission, or its designee, shall hear all interested 
persons, and, if necessary, adjourn and reconvene at a later time. 

(c) After the hearing, the North Carolina Medical Care Commission shall 
determine if it is in the public interest and beneficial to the residents of the 
area to create a hospital district, and, if it is, shall adopt a resolution creating 
the hospital district. The resolution shall define the area to be included in the 
hospital district. The area shall either be the one described in the petition or 
a part of that area. However, no municipality, in whole or in part, shall be 
included in a hospital district unless the governing body of the municipality 
shall have approved by resolution the inclusion and shall have filed a certified 
copy of the resolution with the North Carolina Medical Care Commission. 

(d) Each hospital district shall be designated by the North Carolina Medical 
Gare GommMissioneacetic eal ine. Hospital District of) ned? pyeiee 
County,” inserting in the blank spaces a name identifying the locality and the 
name of the county. 

(e) The North Carolina Medical Care Commission shall give notice of the 
creation of a hospital district. The notice shall be published at least once for 
two successive weeks in the newspaper in which the notice of hearing required 
by G.S. 131E-42(a) was published. A notice substantially in the following form, 
the blanks first being properly filled in, with the printed or written signature 
of the executive secretary of the North Carolina Medical Care Commission 
appended, shall be published with the resolution: 

The foregoing resolution was passed by the North Carolina Medical 
Care Commission on the ay, Offa tats Ly rl pee ee; 
was first published on the ____ Oaygol Re. sae. Sty lee ee 
Any action or proceeding questioning the validity of the resolution 
or creation of the _________ Hospital District of 
County or the inclusion in the district of any of the areas described in 
the resolution must be commenced within thirty days after the first 
publication of this resolution. 
Secretary 
North Carolina Medical 
Care Commission. 
(1943, c. 766, s. 5; 1951, c. 805; 1953, c. 1045, ss, 1,2; 1959) ¢. 8771973 e468 
Ss. 152; c. 1090, s. 1; 1983, c. 775, s. 1: 1999-456, s. 59.) 


CASE NOTES 


Resolution of Commission. — The provi- ment that the Medical Care Commission, be- 
sion in former similar section requiring the fore creating a hospital district, should deter- 
adoption of a resolution “determining that the mine that a hospital was needed in the area 
residents of all the territory to be included in included within the boundaries of such pro- 
such district will be benefited by the creation of posed hospital district. Williamson v. Snow, 239 
such district” was nothing more than a require- N.C. 493, 80 S.H.2d 262 (1954), 


§ 131E-43. Limitation of actions. 


Any action or proceeding in any court to set aside a resolution of the North 
Carolina Medical Care Commission creating any hospital district, or question- 
ing the validity of the resolution, or the creation of any hospital district, or the 
inclusion in the district of any of the territory described in the resolution 
creating the district, must be commenced within 30 days after the first 
publication of the resolution and notice required by G.S. 131E-42(e). Thereaf- 
ter, no right of action or defense founded upon the invalidity of a resolution or 
the creation of a district or the inclusion of any territory in the district shall be 
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asserted, nor shall the validity of the resolution or the creation of the district 
or the inclusion of any territory be open to question in any court upon any 
ground, except in any action or proceeding commenced within the 30-day 
period. (1949, c. 766, s. 5; 1951, c. 805; 1953, c. 1045, s. 2; 1973, c. 476, s. 152; 
Ca OO0 ih sale 988.47 75;.85 1) 


§ 131E-44. General powers. 


(a) The inhabitants of a hospital district are a body corporate and politic by 
the name specified by the North Carolina Medical Care Commission. Under 
that name they: 

(1) Are vested with all the property and rights of property belonging to 
any corporation; 

(2) Have perpetual succession; 

(3) May sue or be sued; 

(4) May contract; 

(5) May acquire any real or personal property; 

(6) May hold, invest, sell or dispose of property; 

(7) May have a seal and alter and renew it; and 

(8) May exercise the powers conferred upon them by this Part. 

(b) A hospital district is vested with all the powers necessary or convenient 
to carry out the purposes of this Part, including the following powers, which 
are in addition to the powers granted elsewhere: 

(1) Those powers granted under the Municipal Hospital Act, Chapter 
131E of the General Statutes, Article 2, Part 1; 

(2) To issue general obligation and revenue bonds and bond anticipation 
notes pursuant to the Local Government Finance Act, Chapter 159 of 
the General Statutes; 

(3) To issue tax and revenue anticipation notes pursuant to Chapter 159 
of the General Statutes, Article 9, Part 2; and 

(4) All other powers as are necessary and incidental to the exercise of the 
powers of this Part. (1971, c. 780, s. 37.4; 1973, c. 476, s. iNeyae eg 
e192 1953, c. 115, 6. L) 


§ 131E-45. County taxes. 


The county board of commissioners may levy a tax for the financing of the 
operation, equipment, and maintenance of any hospital operated by the 
district, including any public or nonprofit hospital, if the tax is approved by a 
majority of the qualified voters of the hospital district who shall vote on the 
question of levying the tax. The county board of commissioners shall determine 
the rate or amount of taxes that will be levied if approved by the voters of the 
district. The election on the question of levying the tax may be held at any time 
fixed by the county board of commissioners and shall be conducted in the same 
manner as bond elections held under G.S. 159-61. (1949, c. 766, s. 5; 1953, c. 
hOtges, 62.1983) ce. (75; 8. VU.) 


§ 131E-46. Referendum on repeal of tax levy. 


(a) The board of commissioners of the county in which a hospital district was 
created under the provisions of this Part may, if a tax levy was authorized by 
referendum under G.S. 131E-45, call a referendum on the repeal of the 
authority to levy a tax. Such referendum may be called only if there are no 
outstanding general obligation bonds of the district. 

(b) The question on the ballot shall be: 

“"] FOR removal of the right of the board of county commissioners to levy 
sndmolecwa tain! = == Hospital Districhof Aes County, 
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“L_] AGAINST removal of the right of the board of county commissioners to 
levy and collect a tax in ________ Hospital District of 
County.” 

(c) The referendum shall be conducted in the same manner as bond elections 
held under G.S. 159-61. No new registration of voters shall be required. 

(d) Ifa majority of the votes cast are in favor of the question, then beginning 
on the first day of the fiscal year following the date of the referendum, the 
board of county commissioners shall have no authority to levy a tax in the 
hospital district unless the voters approve under G.S. 131E-45. No referendum 
may be held within one year of the date of a referendum under this section. 
(Moss rc" Lioec 1) 


§ 131E-47. Governing body. 


The board of county commissioners of the county in which a hospital district 
is located shall be the governing body of the district. All of the provisions of the 
Municipal Hospital Act, Chapter 131E, Article 2, Part 1, shall apply to the 
hospital district and to the county board of commissioners as the governing 
body. (1953 ca 1045.6 7: 1983.01.41 (5. 40.1.) 


Part 4. Limited Liability. 


§ 131E-47.1. Limited liability. 


(a) A person serving as a director, trustee, or officer of a public hospital as 
defined in G.S. 159-39, or as a commissioner, member, or officer of a hospital 
authority established under Part 1 or 2 of this Article, or as a director, trustee, 
or officer of North Carolina Memorial Hospital, shall be immune individually 
from civil liability for monetary damages, except to the extent covered by 
insurance, for any act or failure to act arising out of this service, except where 
the person: 

(1) Is compensated for his services beyond reimbursement for expenses, 

(2) Was not acting within the scope of his official duties, 

(3) Was not acting in good faith, 

(4) Committed gross negligence or willful or wanton misconduct that 
resulted in the damage or injury, 

(5) Derived an improper personal financial benefit from the transaction, 

(6) Incurred the liability from the operation of a motor vehicle, or 


St 


(7) Is defendant in an action brought under G.S. 55A-28.1 or 55A-28.2. 
(b) The immunity in subsection (a) is personal to the directors, trustees, 
officers, commissioners, and members, and does not immunize the hospital or 
hospital authority for liability for the acts or omissions of the directors, 
trustees, or officers. (1987 (Reg. Sess., 1988), c. 1057, s. Lpes DL00,se 39129) 


ARTICLE 2A. 
Garnishment for Debts Owed Public Hospitals. 


§ 131E-48. Definitions. 


As used in this Article, unless the context clearly requires otherwise: 
(1) “Disposable earnings” means that part of the compensation paid or 
payable for personal services, including wages, salary, commission, 
bonus, payments to a pension or retirement program, and other 
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similar payments that remain after the deduction of any amounts 
required by law to be withheld. 

(2) “Family” means a parent or parents and minor children or spouses 
that reside together. 

(3) “Family income of the debtor” means family income as set out in the 
annual federal poverty guidelines issued by the United States Depart- 
ment of Health and Human Services in effect at the time of the 
hearing, less the amount of the costs of the family’s reasonable 
ongoing medical needs. 

(4) “Garnishee” means an employer liable for compensation for personal 
services rendered or to be rendered by a person who is indebted to a 
public hospital for hospital services. 

(5) “Hospital services” means services rendered only by the public hospi- 
tal. Hospital services shall include professional charges of any physi- 
cian or medical student, but only if the physician or student is an 
employee of the public hospital. 

(6) “Public hospital” means any hospital facility operated on a nonprofit 
basis, any hospital that is owned or operated by the State, or any 
hospital as defined in G.S. 159-39(a). (1987 (Reg. Sess., 1988), c. 880, 
s. 1.) 


§ 131E-49. Procedure for garnishment. 


(a) A public hospital may move the court in the county wherein the debtor 
resides for an order for garnishment of the disposable earnings of the debtor 
after 10 days following the entry of a judgment for a sum certain for hospital 
services rendered if the following conditions have been met: 

(1) The public hospital has made reasonable efforts to collect the bill from 
any third-party payors, 

(2) The public hospital has waited for a period of at least 120 days 
following the mailing of the bill for hospital services rendered to the 
debtor’s last known address; and 

(3) The public hospital has sent a certified letter to the debtor’s last 
known address which includes information that the debtor’s dispos- 
able earnings may be subject to wage garnishment unless the debtor 
shows the hospital that his family income is at or below two hundred 
percent (200%) of the annual federal poverty guidelines. The letter 
shall include the definition of family, family income, the current 
federal poverty guidelines in effect at the time of the letter, and the 
procedures to contest the proposed garnishment. 

(b) The court may enter an order of garnishment following notice require- 
ments set forth in this Article and a hearing held pursuant to the motion for 
garnishment. Provided, however, that the court shall not enter an order of 
garnishment unless the court makes findings of fact that the current family 
income of the debtor, at the time of the hearing, exceeds two hundred percent 
(200%) of the guidelines. The notice of the motion for garnishment shall 
include information that the debtor’s disposable earnings shall not be gar- 
nished if the debtor shows that his current family income is at or below two 
hundred percent (200%) of the annual federal poverty guidelines and the 
definition of family, family income, and the guidelines shall be attached to such 
notice. The notice shall also state the procedures and duties applicable under 
this Article, including the procedures the debtor should follow to contest the 
proposed garnishment. The court shall presume that the current family 
income of the debtor exceeds two hundred percent (200%) of the federal poverty 
guidelines if the debtor or his representative fails to appear at the hearing held 
on the motion for garnishment. If an order for garnishment is entered, a copy 
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of the order shall be served on the debtor and the garnishee either personally 
or by certified or registered mail, return receipt requested. 

(c) The court shall not enter an order of garnishment if the debtor is making 
regular payments to the public hospital that are equal to ten percent (10%) of 
the debtor’s monthly disposable earnings. Further, the court shall not enter an 
order of garnishment if the debtor satisfactorily shows that he is making a 
good faith effort to obtain payment for hospital services from a third-party 
payor. 

(d) The court shall not enter an order of garnishment which exceeds ten 
percent (10%) of the debtor’s monthly disposable earnings. The court shall not 
enter an order of garnishment which is in effect for a period in excess of 60 
months from the date of the initial order of garnishment. 

(e) The amount garnished shall be increased by an additional one dollar 
($1.00) processing fee to be assessed and retained by the garnishee for each 
payment under the order. 

(f) The garnishment order shall be subject to review for modification or 
dissolution upon the filing of a motion in the cause. The garnishment order 
shall be dissolved upon a showing by the debtor that his current family income 
equals or is less than two hundred percent (200%) of the annual federal poverty 
guidelines issued by the United States Department of Health and Human 
Services in effect at the time of the hearing on the motion. 

(g) Upon receipt of an order of garnishment, the garnishee shall transmit 
the amount ordered by the court to be garnished to the clerk of court who shall 
disburse it to the public hospital. The garnishee shall not be required to change 
normal pay cycles, but shall make every effort to ensure that payments are 
received as soon as practicable. The garnishment order shall simplify the 
withholding process for garnishees to the extent possible. (1987 (Reg. Sess., 
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§ 1381E-50. Penalties. 


No employee may be discharged from employment or suffer any disciplinary 
action because he has been subject to garnishment of his wages if one of the 
garnishments was under this Article. An employee who believes that this 
provision has been violated may bring an action against the employer. In any 
such action, the court for cause shown shall restrain violations and order 
payment of damages, including backpay, reinstatement, and all other appro- 
priate relief, including payment of the employee’s reasonable costs and 
attorney’s fees. (1987 (Reg. Sess., 1988), c. 880, s. 1.) 


§ 131E-51. Applicability. 


Garnishment of disposable earnings under this Article is in lieu of any other 
execution against the property of the debtor. Upon the satisfaction of the 
judgment or the expiration of the order of garnishment or 60 months from the 
date of the entry of the order of garnishment, whichever occurs first, the clerk 
shall mark the judgment paid and satisfied. (1987 (Reg. Sess., 1988), c. 880, s. 
1; 1991 (Reg. Sess., 1992), c. 1030,'s: 36.) 


§§ 131E-52 through 131E-54: Reserved for future codification pur- 


poses. 
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ARTICLE 3. 


North Carolina Specialty Hospitals. 


Part 1. Lenox Baker Children’s Hospital. 


8§ 131E-55 through 131E-58: Repealed by Session Laws 1987, c. 856, 


Se al lS 


Editor’s Note. — Session Laws 1987, c. 856, 
s. 13 repealed G.S. 131-55 to 131E-58. 

Session Laws 1987, c. 856, s. 20 provided that 
ss. 1 through 19 would be effective only upon 
agreement by Duke University to the terms of 
ss. 21 through 26 of the act and certification of 
that fact by the Secretary of the Department of 
Human Resources to the Governor, and that ss. 
12 to 17 would be effective on the date of the 
transfer. Section 20 further provided that any 
disputes arising out of the transfer would be 


§§ 181E-59 through 131-64: 


poses. 


resolved by the Director of Budget. 

The letter of certification from the Secretary 
of the Department of Human Resources was 
dated October 5, 1988, but it appears that this 
was a typographical error and that October 5, 
1987, was the correct date. 

Sections 21 through 26 of the act provided 
terms for the transfer of the Lenox Baker 
Hospital to Duke University. 

Session Laws 1987, c. 279 amended repealed 
G.S. 1381E-56. 


Reserved for future codification pur- 


Part 2. Other Programs Controlled by the Department. 


§ 131E-65. Alcohol Detoxification Program. 


There shall be no reduction of services offered, no contracting of primary 
services, nor removal of this facility from Buncombe County without prior 
approval of the General Assembly. (1983, c. 779, s. its) 


§ 131E-66: Repealed by Session Laws 1985, c. 589, s. 40. 


§ 131E-67. Specialty hospitals. 


All functions, powers, duties, 


of Directors of the North Carolina Specialty 


and obligations heretofore vested in the Board 


Hospitals and Eastern North 


Carolina Hospital are hereby transferred to and vested in the Department. All 


appropriations heretofore made to such Board of Directors 
transferred to the Department. The Secretary of the 


hospitals are hereby 


or to any of the 


Department shall have the power and duty to adopt rules for the operation of 


these facilities. (1979, c. 838, 


e461 98aec, 775, Ss.) 


$§ 131E-68, 131E-69: Reserved for future codification purposes. 
ARTICLE 4. 


Construction and Enlargement of Hospitals. 


§ 131E-70. Construction and enlargement of local hospi- 


tals. 


(a) The Department is authorized to continue surveys of all counties in the 


State to determine: 
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(1) The hospital needs of the county; 

(2) The economic ability of various areas to support adequate hospital 
service; 

(3) What assistance by the State, if any, is necessary to supplement other 
available funds; to finance the construction of new hospitals and 
health centers, additions to existing hospitals and health centers; and 
to finance equipment necessary to provide adequate hospital service 
for the citizens of the county; 

and to periodically report this information, together with its reeommendations, 
to the Governor, who shall transmit the reports to the General Assembly for 
any legislative action necessary to ensure an adequate statewide hospital 
program. 

(b) The Department is authorized to act as the agency of the State to develop 
and administer a statewide plan in accordance with rules adopted by the 
Medical Care Commission for the construction and maintenance of hospitals, 
public health centers and related facilities and to receive and administer funds 
which may be provided by the General Assembly and by the federal govern- 
ment. 

(c) The Department is authorized to develop statewide plans for the con- 
struction and maintenance of hospitals, medical centers and related facilities, 
or other plans necessary in order to meet the requirements and receive the 
benefits of applicable federal legislation. 

(d) The Department is authorized to adopt rules to carry out the intent and 
purposes of this Article. 

(e) The Department shall be responsible for doing all acts necessary to 
authorize the State to receive the full benefits of any federal statutes enacted 
for the construction and maintenance of hospitals, health centers or allied 
facilities. 

(f) The Medical Care Commission shall make grants-in-aid to counties, 
cities, towns and subdivisions of government to acquire real estate and 
construct hospital facilities, including the reconstruction, remodeling or addi- 
tion to any hospital facilities acquired by municipalities or subdivisions of 
government for use as community hospitals. These appropriations and funds 
made available by the State shall be allocated, apportioned and granted for the 
purposes of this Article and for other purposes in accordance with the rules 
adopted by the Medical Care Commission. The Medical Care Commission may 
furnish financial and other types of aid and assistance to any nonprofit 
hospital owned and operated by a corporation or association, no part of the net 
earnings of which inures, or may lawfully inure, to the benefit of any private 
shareholder or individual, upon the same terms and conditions as this aid and 
financial assistance is granted to municipalities and subdivisions of govern- 
ment. 

(g) The Department may make available to any eligible hospital, clinic, or 
other medical facility operated by the State any unallocated federal sums or 
balances remaining after all grants-in-aid for local approvable projects made 
by the Department have been completed, disbursed or encumbered. (1945, c. 
1096; 1947,c, 933,/ss..3, 5; 1949, ¢.59221951, c. 1183, s. 17 1971, c 134-197 
Om hovece ebayer oO MIN Rice Ie Mee) woe kd berice te I AIR Yey ve, as ee Ths) 


Legal Periodicals. — For article, “The Ob- _ sated Hospital Care to the Medically Indigent,” 
ligation of North Carolina Municipalities and see 20 Wake Forest L. Rev. 317 (1984). 
Hospital Authorities to Provide Uncompen- 
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§8§ 131E-71 through 131E-74: Reserved for future codification pur- 


poses. 


ARTICLE 5. 
Hospital Licensure Act. 


Part 1. Article Title and Definitions. 


§ 131E-75. Title; purpose. 


(a) This Article shall be known as the “Hospital Licensure Act.” 

(b) The purpose of this article is to establish hospital licensing requirements 
which promote public health, safety and welfare and to provide for the 
development, establishment and enforcement of basic standards for the care 
and treatment of patients in hospitals. (1947, c. 933, s. 6; 1983, c. 775, s. ile 


Legal Periodicals. — For article, “The Ob- sated Hospital Care to the Medically Indigent,” 
ligation of North Carolina Municipalities and see 20 Wake Forest L. Rev. 317 (1984). 
Hospital Authorities to Provide Uncompen- 


CASE NOTES 


This Act does not authorize a private  v. United States, 242 F.3d 169, 2001 U.S. App. 
enforcement action against a hospital LEXIS 3126 (4th Cir. 2001). 
which refused medical care to a non-In- Cited in Fowler v. Worsley, 158 N.C. App. 
dian; the legislature provided for enforcement 128, 580 S.E.2d 74, 2003 N.C. App. LEXIS 946 
of this Act only by the North Carolina Depart- (2003). 
ment of Health and Human Services. Williams 


§ 1381E-76. Definitions. 


As used in this article, unless otherwise specified: 

(1) “Commission” means the North Carolina Medical Care Commission. 

(1a) “Critical access hospital” means a hospital which has been designated 
as a critical access hospital by the North Carolina Department of 
Health and Human Services, Office of Research, Demonstrations and 
Rural Health Development. To be designated as a critical access 
hospital under this subdivision, the hospital must be certified as a 
critical access hospital pursuant to 42 CFR Part 489 Subpart F. The 
North Carolina Department of Health and Human Services, Office of 
Research, Demonstrations, and Rural Health Development may des- 
ignate a hospital located in a Metropolitan Statistical Area as a rural 
hospital for the purposes of the critical access hospital program if the 
hospital is located in a county with twenty-five percent (25%) or more 
rural residents as defined by the most recent United States decennial 
census. 

(1b) through (1d) Reserved for future codification purposes. 

(le) “Gastrointestinal endoscopy room” means a room used for the perfor- 
mance of procedures that require the insertion of a flexible endoscope 
into a gastrointestinal orifice to visualize the gastrointestinal lining 
and adjacent organs for diagnostic or therapeutic purposes. 

(2) “Governing body” means the Board of Trustees, Board of Directors, 
partnership, corporation, association, person or group of persons who 
maintain and control the hospital. The governing body may or may 
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not be the owner of the properties in which the hospital services are 
provided. 


(3) “Hospital” means any facility which has an organized medical staff 


and which is designed, used, and operated to provide health care, 
diagnostic and therapeutic services, and continuous nursing care 
primarily to inpatients where such care and services are rendered 
under the supervision and direction of physicians licensed under 
Chapter 90 of the General Statutes, Article 1, to two or more persons 
over a period in excess of 24 hours. The term includes facilities for the 
diagnosis and treatment of disorders within the scope of specific 
health specialties. The term does not include private mental facilities 
licensed under Article 2 of Chapter 122C of the General Statutes, 
nursing homes licensed under G.S. 131EH-102, and adult care homes 
licensed under G.S. 131D-2. 


(4) “Infirmary” means a unit of a school, or similar educational institution, 


which has the primary purpose to provide limited short-term health 
and nursing services to its students. 


(5) “Medical review committee” means any of the following committees 


formed for the purpose of evaluating the quality, cost of, or necessity 

for hospitalization or health care, including medical staff 

credentialing: 

a. A committee of a state or local professional society. 

b. A committee of a medical staff of a hospital. 

c. A committee of a hospital or hospital system, if created by the 
governing board or medical staff of the hospital or system or 
operating under written procedures adopted by the governing 
board or medical staff of the hospital or system. 

d. A committee of a peer review corporation or organization. 


(6) Renumbered. 
(6a) “Operating room” means a room used for the performance of surgical 


procedures requiring one or more incisions and that is required to 
comply with all applicable licensure codes and standards for an 
operating room. 


(7) “Rural hospital network” means an alliance of members that shall 


include at least one critical access hospital and one other hospital. To 
qualify as a rural hospital network, the critical access hospital must 
submit a comprehensive, written memorandum of understanding to 
the Department of Health and Human Services, Office of Research, 
Demonstrations and Rural Health Development, for the Department’s 
approval. The memorandum of understanding must include provi- 
sions for patient referral and transfer, a plan for network-wide 
emergency services, and a plan for sharing patient information and 
services between hospital members including medical staff 
credentialing, risk management, quality assurance, and peer review. 
(1947 7c..933,,8..6; 1949 ¢. 920 %6 11955. ¢, 360971 Jol eceo ee eee 
©24/6,s. 152: 1983 5c. 775, s- 1; 1985, ¢. 589) Ss) 4141993 4c 371 se ae 
1995, .¢. 535, §.. 20; 1997-443, s. TIA. 118(a); 2004-149, ss. 1.17 228 
2004-199, s. 49; 2005-346, ss. 1, 2.) 


Editor’s Note. — Session Laws 2004-161, 
ss. 34.1 through 34.5, create the Health Care 
Workforce Study Commission. The 
Commisssion is to report its findings to the 
2006 Regular Session of the 2005 General As- 
sembly and will terminate upon the earlier of 
the filing of the final report or April 30, 2006. 
Section 34.2 of Session Laws 2004-161 pro- 


vides: “The purpose of the Commission is to 
determine methods to increase the number of 
people providing health and dental care in this 
State and to overcome existing barriers contrib- 
uting to the health care provider shortages.” 
Session Laws 2005-346, s. 9, provides: “Noth- 
ing in Sections 2 through 10 of this act shall be 
construed to represent legislative intent as to 
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the circumstances under which Medicare or 
Medicaid certification may be obtained for a 
provider of ambulatory surgery services.” 
Effect of Amendments. — Session Laws 
2004-149, ss. 1.1 and 2.4, as amended by Ses- 
sion Laws 2004-199, s. 49, effective August 2, 
2004, rewrote and renumbered the subdivision 
designated herein as (la); rewrote subdivision 
(5); and in the first sentence of subdivision (7), 
substituted “critical access hospital” for “pri- 
mary care hospital” and “members,” and in- 
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serted “Office of Research, Demonstrations, 
and Rural Health Development.” 

Session Laws 2005-346, ss. 1 and 2, effective 
August 31, 2005, rewrote subdivision (1a) and 
added subdivisions (le) and (6a). 

Legal Periodicals. — For comment, “Civil 
Procedure — Discovery of Medical Records in a 
Corporate Negligence Action,” see 10 Campbell 
La Rev: 19311987): 

For survey on the medical review committee 
privilege, see 67 N.C.L. Rev. 79 (1988). 


CASE NOTES 


A board of trustees is not within the 
contemplation of subdivision (5), which de- 
fines a medical review committee. Shelton v. 
Morehead Mem. Hosp., 76 N.C. App. 253, 332 
S.E.2d 499 (1985), modified on other grounds, 
318 N.C. 76, 347 S.E.2d 824 (1986). 

A board of trustees of a hospital is not a 
medical review committee, even though the 
board may review personnel recommendations 


of the medical review committees and has ulti- 
mate decision-making authority upon these 
recommendations by virtue both of the hospi- 
tal’s bylaws and G.S. 131E-85. Shelton v. 
Morehead Mem. Hosp., 318 N.C. 76, 347 S.E.2d 
824 (1986). 

Cited in Cohn v. Wilkes Gen. Hosp., 127 
ERD. a7 (W.DN-C. 1989): 


Part 2. Hospital Licensure. 


§ 131E-77. Licensure requirement. 


(a) No person or governmental unit shall establish or operate a hospital in 
this state without a license. An infirmary is not required to obtain a license 


under this Part. 


(b) The Commission shall prescribe by rule that any licensee or prospective 


applicant seeking to make specified types 


of alteration or addition to its 


facilities or to construct new facilities shall submit plans and specifications 
before commencement to the Department for preliminary inspection and 
approval or recommendations with respect to compliance with the applicable 


rules under this Part. 


(c) An applicant for licensing under 
related to hospital operations as reques 


this Part shall provide information 
ted by the Department. The required 


information shall be submitted by the applicant on forms provided by the 


Department and established by rule. 


(d) Upon receipt of an application for a license, the Department shall issue 
a license if it finds that the applicant complies with the provisions of this 
Article and the rules of the Commission. The Department shall renew each 
license in accordance with the rules of the Commission. The Department shall 
charge the applicant a nonrefundable annual base license fee plus a nonre- 


fundable annual per-bed fee as follows: 


Facility Type 
General Acute Hospitals: 


Other Hospitals: 


Number of Beds 
1-49 beds 

50-99 beds 
100-199 beds 
200-399 beds 
400-699 beds 
700+ beds 


Base Fee Per-Bed Fee 
$250.00 $12.50 
$350.00 $12.50 
$450.00 $12.50 
$550.00 $12.50 
$750.00 $12.50 
$950.00 $12.50 
$500.00 $12:50 


781 


§131E-78 CH. 131E. HEALTH CARE FACILITIES §131E-79 


(e) The Department shall issue the license to the operator of the hospital 
who shall not transfer or assign it except with the written approval of the 
Department. The license shall designate the number and types of inpatient 
beds, the number of operating rooms, and the number of gastrointestinal 
endoscopy rooms. 

(f) The operator shall post the license on the licensed premises in an area 
accessible to.the, public.. (1947, ¢..933, s..6;.1949, ¢.920; sss 3; 4; 1963;G50G; 
1973, c. 476,.s. 152: c. 1090) .sliel975, call Sis 251983, ce% basa lwZ00see 


s. 34.2(a); 2005-276, s. 41.2(b); 2005-346, s. 3.) 


Editor’s Note. — Session Laws 2003-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 


Session Laws 2005-276, s. 1.2, provides: 


“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Session Laws 2005-346, s. 9, provides: “Noth- 
ing in Sections 2 through 10 of this act shall be 
construed to represent legislative intent as to 
the circumstances under which Medicare or 
Medicaid certification may be obtained for a 
provider of ambulatory surgery services.” 

Effect of Amendments. — Session Laws 
2005-276, s. 41.2(b), effective October 1, 2005, 
rewrote the base fees and per-bed fees. 

Session Laws 2005-346, s. 3, effective August 
31, 2005, added the last sentence in subsection 
(e). 


§ 131E-78. Adverse action on a license. 


(a) The Department shall have the authority to deny, suspend, revoke, 
annul, withdraw, recall, cancel, or amend a license in any case when it finds a 
substantial failure to comply with the provisions of this Part or any rule 


promulgated under this Part. 


(b) The Department shall conduct a hearing in accordance with Chapter 
150B of the General Statutes, the Administrative Procedure Act, when: 
(1) The Department denies an application and the applicant requests a 


hearing; or 


(2) The Department initiates proceedings under subsection (a). 


(c) Any applicant or operator who is dissatisfied with the decision of the 
Department as a result of the hearing provided in this section and after a 
written copy of the decision is served, may request a judicial review under 
Chapter 150B of the General Statutes, the Administrative Procedure Act. 
(1947, .¢c. 933, 8. 671973, c: 4767s: 152: c, 1090/5) 1; 1981 ¢. 614 ss. 16) 17 algae 
Cela Ome: Ls L987 C180 Ls le) 


§ 131E-79. Rules and enforcement. 


r alae Commission shall promulgate rules necessary to implement this 
rticle. 

(b) The Department shall enforce this Article and the rules of the Commis- 
sion, (lo47, c, 934."s) 6741973 -c. 476, s toe) 19eor Cr (DoS) 1) 


CASE NOTES 


Cited in Williams v. United States, 242 F.3d 
169, 2001 U.S. Appi #LEXIS 3126 (th Cir. 
2001). 
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§ 131E-79.1. Counseling patients regarding prescriptions. 


(a) Any hospital or other health care facility licensed pursuant to this 
Chapter or Chapter 122C of the General Statutes, health maintenance 
organization, local health department, community health center, medical 
office, or facility operated by a health care provider licensed under Chapter 90 
of the General Statutes, providing patient counseling by a physician, a 
registered nurse, or any other appropriately trained health care professional 
shall be deemed in compliance with the rules adopted by the North Carolina 
Board of Pharmacy regarding patient counseling. 

(b) As used in this section, “patient counseling” means the effective commu- 
nication of information to the patient or representative in order to improve 
therapeutic outcomes by maximizing proper use of prescription medications 
and devices. (1993, c. 529, s. 7.7.) 


§ 131E-80. Inspections. 


(a) The Department shall make or cause to be made inspections as it may 
deem necessary. Any hospital licensed under this Part shall at all times be 
subject to inspections by the Department according to the rules of the 
Commission. 

(b) The Department may delegate to any state officer or agency the 
authority to inspect hospitals. The Department may revoke this delegated 
authority at its discretion and make its own inspections. 

(c) Authorized representatives of the Department shall have at all times the 
right of proper entry upon any and all parts of the premises of any place in 
which entry is necessary to carry out the provisions of this Part or the rules 
adopted by the Commission; and it shall be unlawful for any person to resist a 
proper entry by such authorized representative upon any premises other than 
a private dwelling. However, no representative shall, by this entry onto the 
premises, endanger the health or well being of any patient being treated in the 
hospital. 

(d) To enable the Department to determine compliance with this Part and 
the rules promulgated under the authority of this Part and to investigate 
complaints made against a hospital licensed under this Part, while maintain- 
ing the confidentiality of the complainant, the Department shall have the 
authority to review any writing or other record in any recording medium which 
pertains to the admission, discharge, medication, treatment, medical condi- 
tion, or history of persons who are or have been patients of the hospital 
licensed under this Part and the personnel records of those individuals 
employed by the licensed hospital. The examinations of these records 1s 
permitted notwithstanding the provisions of G.S. 8-53, “Communications 
between physician and patient,” or any other provision of law relating to the 
confidentiality of communications between physician and patient. Proceedings 
of medical review committees are exempt from the provisions of this section. 
The hospital, its employees, and any person interviewed during these inspec- 
tions shall be immune from liability for damages resulting from the disclosure 
of any information to the Department. Any confidential or privileged informa- 
tion received from review of records or interviews shall be kept confidential by 
the Department and not disclosed without written authorization of the patient, 
employee or legal representative, or unless disclosure is ordered by a court of 
competent jurisdiction. The Department shall institute appropriate policies 
and procedures to ensure that this information shall not be disclosed without 
authorization or court order. The Department shall not disclose the name of 
anyone who has furnished information concerning a hospital without the 
consent of that person. Any officer, administrator, or employee of the Depart- 
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ment who willfully discloses confidential or privileged information without 
appropriate authorization or court order shall be guilty of a Class 3 misde- 
meanor and upon conviction shall only be fined in the discretion of the court 
but not in excess of five hundred dollars ($500.00). Neither the names of 
persons furnishing information nor any confidential or privileged information 
obtained from records or interviews shall be considered “public records” within 
the meaning of G.S. 132-1, “Public Records” defined. 

(e) Information received by the Commission and the Department through 
filed reports, license applications, or inspections that are required or autho- 
rized by the provisions of this Part, may be disclosed publicly except where this 
disclosure would violate the confidential relationship existing between physi- 
cian and patient. However, no such public disclosure shall identify the patient 
involved without permission of the patient or court order. (1947, c. 933, s. 6; 
1973, c. 476, s. 152; c. 1090, s. 1; 1981, c..586) s. 3; 1983 /e.4F7o, sea ore 
539, s. 957; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 131E-81. Penalties. 


(a) Any person establishing, conducting, managing, or operating any hospi- 
tal without a license shall be guilty of a Class 3 misdemeanor, and upon 
conviction shall only be liable for a fine of not more than fifty dollars ($50.00) 
for the first offense and not more than five hundred dollars ($500.00) for each 
subsequent offense. Each day of a continuing violation after conviction shall be 
considered a separate offense. 

(b) Except as otherwise provided in this Part, any person who willfully 
violates any provision of this Part or who willfully fails to perform any act 
required, or who willfully performs any act prohibited by this Part, shall be 
cuilty of a Class 1 misdemeanor. However, any person who willfully violates 
any rule adopted by the Commission under this Part or who willfully fails to 
perform any act required by, or who willfully does any act prohibited by, these 
rules shall be guilty of a Class 3 misdemeanor. (1947, c. 933, s. 6; 1983, c. 775, 
s. 1; 1998, c. 539, s. 958; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 131E-82. Injunction. 


(a) Notwithstanding the existence or pursuit of any other remedy, the 
Department may, in the manner provided by law, maintain an action in the 
name of the State for injunction or other process against any person or 
governmental unit to restrain or prevent the establishment, conduct, manage- 
ment or operation of a hospital without a license. 

(b) If any person shall hinder the proper performance of duty of the 
Secretary or a representative in carrying out the provisions of this Part, the 
Secretary may institute an action in the superior court of the county in which 
the hindrance occurred for injunctive relief against the continued hindrance, 
irrespective of all other remedies at law. 

(c) Actions under this section shall be in accordance with Article 37 of 
Chapter 1 of the General Statutes, and Rule 65 of the Rules of Civil Procedure. 
(LOA ney 933s O13) Cad hGnss LOZ) 19S S7eeiih sal.) 


§ 131E-83. Temporary change of hospital bed capacity. 


A hospital may temporarily increase its bed capacity by up to ten percent 
(10%) over its licensed bed capacity by utilizing observation beds for hospital 
inpatients if the hospital notifies and obtains the approval of the Division of 
Facility Services. For purposes of this section, “temporarily” means not longer 
than 60 consecutive days. (2001-410, s. 1.) 
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§ 131E-84: Reserved for future codification purposes. 
Part 3. Hospital Privileges. 


§ 131E-85. Hospital privileges and procedures. 


(a) The granting or denial of privileges to practice in hospitals to physicians 
licensed under Chapter 90 of the General Statutes, Article 1, dentists, 
optometrists, and podiatrists and the scope and delineation of such privileges 
shall be determined by the governing body of the hospital on a non-discrimi- 
natory basis. Such determinations shall be based upon the applicant’s educa- 
tion, training, experience, demonstrated competence and ability, and judgment 
and character of the applicant, and the reasonable objectives and regulations 
of the hospital, including, but not limited to appropriate utilization of hospital 
facilities, in which privileges are sought. Nothing in this Part shall be deemed 
to mandate hospitals to grant or deny to any such individuals or others 
privileges to practice in hospitals, or to offer or provide any type of care. 

(b) The procedures to be followed by a licensed hospital in considering 
applications of dentists, optometrists, and podiatrists for privileges to practice 
in such hospitals shall be similar to those applicable to applications of 
physicians licensed under Chapter 90 of the General Statutes, Article 1. Such 
procedures shall be available upon request. 

(c) In addition to the granting or denial of privileges, the governing body of 
each hospital may suspend, revoke, or modify privileges. 

(d) All applicants or individuals who have privileges shall comply with all 
applicable medical staff bylaws, rules and regulations, including the policies 
and procedures governing the qualifications of applicants and the scope and 
delineation of privileges. 

(e) The Department shall not issue or renew a license under this Article 
unless the applicant has demonstrated that the procedures followed in 
determining hospital privileges are in accordance with this Part and rules of 
the Department. (1981, c. 659, s. 10; 1983, c. 775, s. 1; 1987, c. 859, s. 18; 1989, 
c. 446; 1997-75, s. 2.) 


CASE NOTES 


Reasonableness of Qualifications Is under former G.S. 131-126.11A, 131-126.11B. 


Only Question Before Court. — The court is 
charged with the narrow responsibility of as- 
suring that the qualifications imposed by the 
board are reasonably related to the operation of 
the hospital and fairly administered. In short, 
so long as staff selections are administered 
with fairness, geared by a rationale compatible 
with hospital responsibility, and unencumbered 
with irrelevant considerations, a court should 
not interfere. Cameron v. New Hanover Mem. 
Hosp., 58 N.C. App. 414, 293 S.E.2d 901, cert. 
Gemiea 50 CN.C. 127,297 S:E.2d' 399 (1982), 
decided under former G.S. 131-126.11A, 131- 
6s B; 

No court should substitute its evalua- 
tion for that of the hospital board. It is the 
board, not the court, which is charged with the 
responsibility of providing a competent staff of 
doctors. Cameron v. New Hanover Mem. Hosp., 
58 N.C. App. 414, 293 S.E.2d 901, cert. denied, 
307 N.C. 127, 297 S.E.2d 399 (1982), decided 


A hospital’s governing body has statu- 
tory authority to make decisions concern- 
ing the scope and range of privileges that 
will be extended to physicians and others at the 
hospital. Cohn v. Wilkes Gen. Hosp., 767 FE. 
Supp. 111 (W.D.N.C. 1991), aff'd, 953 F.2d 154 
(4th Cir. 1991), cert. denied, 505 U.S. 1230, 112 
S. Cte3057,.120)L. Ed, 2d 922 992) 

Patient’s Freedom of Choice Is Subject 
to Hospital’s Staff Privilege Standards. — 
The right to enjoy hospitai staff privileges is not 
absolute; it is subject to the standards set by 
the hospital’s governing body. This is implicit in 
the language of G.S. 90-202.12, especially in 
view of the policy of this State as currently 
stated by this section. G.S. 90-202.12 does not 
require a hospital to grant staff privileges re- 
gardless of the standards set by its board of 
trustees which are reasonably related to the 
operation of the hospital. Generally, the protec- 
tion offered by G.S. 90-202.12 is for patients to 
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have the freedom to choose a qualified “pro- 
vider of care or service.” Cameron v. New Ha- 
nover Mem. Hosp., 58 N.C. App. 414, 293 
S.E.2d 901, cert. denied, 307 N.C. 127, 297 
S.E.2d 399 (1982), decided under former G.S. 
131-126.11A, 131-126.11B. 

Medical Practitioner’s Right to Have Ap- 
plication for Staff Privileges Considered 
by Hospital. — A medical practitioner is not 
granted the right to have his application for 
staff privileges considered by a hospital if the 
hospital’s governing board has made a decision 
to deny further staff privilege requests which is 
reasonably related to the operation of the hos- 
pital, is consistent with its responsibility as a 
community hospital, and is administered fairly; 
however, if the defendant hospital’s actions are 
determined to be unreasonable or irrational, 
the plaintiff is entitled under this section to 
have his application for staff privileges re- 
viewed and a decision, granting or denying him 
staff privileges, based on the other criteria 
provided in this section. Claycomb v. HCA- 
Raleigh Community Hosp., 76 N.C. App. 382, 
333 S.E.2d 333 (1985), cert. denied, 315 N.C. 
586, 341 S.E.2d 23 (1986), decided under 
former G.S. 131-126.11A. 

Hospital Board’s Discretion Regarding 
Chiropractors. — The legislature did not in- 
tend to take away the discretion afforded hos- 
pital boards to make decisions regarding health 
care providers not included in subsection (a) of 
this section, such as chiropractics. Cohn v. 
Wilkes Regional Medical Ctr., 113 N.C. App. 
275, 437 S.E.2d 889, cert. denied, 336 N.C. 603, 
447 S.E.2d 387 (1994). 

A board of trustees of a hospital is not a 
medical review committee, even though the 
board may review personnel recommendations 
of the medical review committees and has ulti- 
mate decision-making authority upon these 
recommendations by virtue both of the hospi- 
tal’s bylaws and this section. Shelton v. 
Morehead Mem. Hosp., 318 N.C. 76, 347 S.K.2d 
824 (1986). 

Hearing Under Subsection (a). — Subsec- 
tion (a) of this section does not require a hear- 
ing if hospital’s decision to limit the number of 
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physicians using its equipment is based upon 
the reasonable objectives required by the stat- 
ute. Coastal Neuro-Psychiatric Assocs. Vv. 
Onslow Mem. Hosp., 795 F.2d 340 (4th Cir. 
1986). 

Waiver of Irregularities. — A doctor’s let- 
ter to the chairman of the county hospital 
authority stating that she was formally with- 
drawing her application for permanent medical 
staff privileges and a hearing in relation to the 
loss of those privileges was effective as a waiver 
of any procedural irregularities that might 
have existed in connection with the revoking 
and failing to renew of her staff privileges. 
Paine v. Brunswick County Hosp. Auth., 470 F. 
Supp. 28 (E.D.N.C. 1978), decided under former 
Gio. la l-22. 

Immunity of Hospital from Federal An- 
titrust Liability. — In restricting privileges to 
its inhouse radiologists, county hospital com- 
plied with this section. If it engaged in 
anticompetitive activity, it did so under a law 
passed to promote greater hospital self-gover- 
nance. The hospital was therefore immune 
from federal antitrust liability. Coastal Neuro- 
Psychiatric Assocs. v. Onslow Mem. Hosp., 795 
F.2d 340 (4th Cir. 1986). 

Contract Between Hospital and Physi- 
cian. — If the privilege to practice at a hospital 
is offered and accepted, each confers a benefit 
on the other and these benefits constitute suf- 
ficient and legal consideration for the perfor- 
mance of the agreement. Virmani v. Presbyte- 
rian Health Servs. Corp., 127 N.C. App. 71, 488 
S.E.2d 284 (1997), cert. granted, 347 N.C. 675, 
HOOK 20a 9a L993), 

The mere enactment of a set of bylaws pur- 
suant to the statute is a preexisting duty and 
cannot itself constitute consideration for the 
formation of a contract; however, when a hos- 
pital offers the privilege to practice in that 
hospital to a physician it goes beyond its stat- 
utory duty. Virmani vy. Presbyterian Health 
Servs. Corp., 127 N.C. App. 71, 488 S.E.2d 284 
(1997), cert. granted, 347 N.C. 675, 500 S.E.2d 
95 (1998), 

Cited in Cooper v. Forsyth County Hosp. 
Auth., 789 F.2d 278 (4th Cir. 1986). 


§ 131E-86. Limited privileges. 


(a) It shall be unlawful for an individual who is not licensed under Chapter 
90 of the General Statutes, Article 1, to admit a patient to a hospital without 
written proof in accordance with the policy of the governing body of the 
hospital that a physician licensed under Chapter 90 of the General Statutes, 
Article 1, who is a member of the medical staff will be responsible for the 
performance of a basic medical appraisal and for the medical needs of the 
patient. The governing body of a hospital may waive this requirement for a 
dentist licensed under Chapter 90 of the General Statutes, Article 2, to the 
extent authorized by this statute, who has successfully completed a postgrad- 
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uate program in oral and maxillofacial surgery accredited by the American 
Dental Association. 

(b) The governing body of each hospital shall not grant privileges that 
exceed the scope of a license. (1983, c. 775, s. 1.) 


§ 131E-87. Reports of disciplinary action; immunity from 
liability. 


The chief administrative officer of each licensed hospital in the State shall 
report to the appropriate occupational licensing board the details, as pre- 
scribed by the board, of any revocation, suspension, or limitation of privileges 
of a health care provider to practice in that hospital. Each hospital shall also 
report to the board its medical staff resignations. Any person making a report 
required by this section shall be immune from any resulting criminal prose- 
cution or civil liability unless the person knew the report was false or acted in 
reckless disregard of whether the report was false. (1983, c. 775, s. 1; 1987, c. 
Sao) S16) 


§§ 131E-88, 131E-89: Reserved for future codification purposes. 
Part 4. Discharge from Hospital. 


§ 131E-90. Authority of administrator; refusal to leave 
after discharge. 


The case of a patient who refuses or fails to leave the hospital upon discharge 
by the attending physician shall be reviewed by two physicians licensed to 
practice medicine in this State, one of whom may be the attending physician. 
If in the opinion of the physicians, the patient should be discharged as cured or 
as no longer needing treatment or for the reason that treatment cannot benefit 
the patient’s case or for other good and sufficient reasons, the patient’s refusal 
to leave shall constitute a trespass. The patient shall be guilty of a Class 3 
misdemeanor. (1965, c. 258; 1983, c. 775, s. 1; 1993, c. 539, s. 959; 1994, Ex. 
Bee C4 6. sl ac)) 


Legal Periodicals. — For survey on the 
medical review committee privilege, see 67 
N.C.L. Rev. 179°(1988). 


§ 131E-91. Itemized charges on discharged patient’s bill. 


All hospitals and ambulatory surgical facilities licensed pursuant to this 
Chapter shall, upon request of the patient within 30 days of discharge, present 
an itemized list of charges to all discharged patients. 

The Commission shall adopt rules to ensure that this section is properly 
implemented and that patient bills which are not itemized include notification 
to the patient of his right to request an itemized bill. The Department shall not 
issue nor renew a license under this Chapter unless the applicant has 
demonstrated that the requirements of this section are being met. (1991, c. 
310, s. 1.) 
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§§ 131E-92 through 131E-94: Reserved for future codification pur- 


poses. 


Part 5. Medical Review Committee. 


§ 131E-95. Medical review committee. 


(a) A member of a duly appointed medical review committee who acts 
without malice or fraud shall not be subject to liability for damages in any civil 
action on account of any act, statement or proceeding undertaken, made, or 
performed within the scope of the functions of the committee. 

(b) The proceedings of a medical review committee, the records and mate- 
rials it produces and the materials it considers shall be confidential and not 
considered public records within the meaning of G.S. 132-1, “‘Public records’ 
defined”, and shall not be subject to discovery or introduction into evidence in 
any civil action against a hospital, an ambulatory surgical facility licensed 
under Chapter 131E of the General Statutes, or a provider of professional 
health services which results from matters which are the subject of evaluation 
and review by the committee. No person who was in attendance at a meeting 
of the committee shall be required to testify in any civil action as to any 
evidence or other matters produced or presented during the proceedings of the 
committee or as to any findings, recommendations, evaluations, opinions, or 
other actions of the committee or its members. However, information, docu- 
ments, or records otherwise available are not immune from discovery or use in 
a civil action merely because they were presented during proceedings of the 
committee. Documents otherwise available as public records within the 
meaning of G.S. 132-1 do not lose their status as public records merely because 
they were presented or considered during proceedings of the committee. A 
member of the committee or a person who testifies before the committee may 
testify in a civil action but cannot be asked about the person’s testimony before 
the committee or any opinions formed as a result of the committee hearings. 

(c) Information that is confidential and is not subject to discovery or use in 
civil actions under this section may be released to a professional standards 
review organization that performs any accreditation or certification including 
the Joint Commission on Accreditation of Healthcare Organizations. Informa- 
tion released under this subsection shall be limited to that which is reasonably 
necessary and relevant to the standards review organization’s determination 
to grant or continue accreditation or certification. Information released under 
this subsection retains its confidentiality and is not subject to discovery or use 
in any civil actions as provided under this section, and the standards review 
organization shall keep the information confidential subject to this section. 
(1973, c. 1111: 1981, ¢) 725; 1983) c. 775, ss1; 1999-2220 so 2" 2002-0 70e seats 
2004-149, s. 2.5.) 


Effect of Amendments. — Session Laws 
2004-149, s. 2.5, effective August 2, 2004, in 
subsection (b), inserted the fourth sentence, 
and substituted “the person’s” for “his” in the 
last sentence; in subsection (c), twice deleted 
“subsection (b) of” preceding “this section,” sub- 
stituted “including the Joint Commission on 
Accreditation of Healthcare Organizations” for 
“function” in the first sentence, substituted 
“subsection” for “subdivision” in the second and 


third sentences, and substituted “this section” 
for “that subsection” in the last sentence. 

Legal Periodicals. — For comment, “Civil 
Procedure — Discovery of Medical Records in a 
Corporate Negligence Action,” see 10 Campbell 
L. Rev. 193 (1987). 

For recent development, “The Medical Peer 
Review Privilege After Virmani,” see 80 N.C.L. 
Rev. 1860 (2002). 
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CASE NOTES 


Purpose. — Former G.S. 131-170 (similar to 
subsection (b) of this section) was enacted upon 
the theory that external access to peer investi- 
gations conducted by staff committees stifles 
candor and inhibits objectivity. It represents a 
legislative choice between competing public 
concerns. It embraces the goal of medical staff 
candor at the cost of impairing plaintiffs’ access 
to evidence. Cameron v. New Hanover Mem. 
Hosp., 58 N.C. App. 414, 293 5.E.2d 901, cert. 
Genied, o0fN.C..127, 297 5.H.2d 399 (1982). 

The purpose of this section is to promote 
candor in peer review proceedings. Whisenhunt 
v. Zammit, 86 N.C. App. 425, 358 S.E.2d 114 
(1987). 

The public’s qualified constitutional 
right to attend civil court proceedings did not 
preclude the trial court, under the facts pre- 
sented, from giving effect to the protections of 
this section by sealing peer review materials 
and closing court proceedings concerning those 
materials. Virmani v. Presbyterian Health 
perve: Corps so00N.C.7449, 515 8.E.2d 675, 
1999 N.C. App. LEXIS 432 (1999), cert. denied, 
5290U5910331120°S. Ct. 1452, 146 L. Ed. 2d 
337 (2000). 

Policy Grounded in Common Law. — 
Policy enunciated by former G.S. 131-170 (sim- 
ilar to subsection (b) of this section) is grounded 
in the common law. Cameron v. New Hanover 
Mem. Hosp., 58 N.C. App. 414, 293 S.E.2d 901, 
teres denied. S07IN.C: 1127, 297 S.B:2d'399 
1932), 

This section is designed to encourage candor 
and objectivity in the internal workings of med- 
ical review committees. Shelton v. Morehead 
Mem. Hosp., 318 N.C. 76, 347 S.K.2d 824 
(1986). 

This section supplants any North Caro- 
lina common law right of public access to 
information regarding medical committee pro- 
ceedings and related materials, and newspa- 
per/appellant had, therefore, no common law 
right of access to such information. Virmani v. 
Presbyterian Health Servs. Corp., 350 N.C. 
449, 515 S.E.2d 675, 1999 N.C. App. LEXIS 432 
(1999), cert. denied, 529 U.S. 1033, 120 S. Ct. 
152, 146 CG. Ed: 2d 337 (2000). 

Presentation to Review Committee Does 
Not Render Information Immune. — Under 
this section, information, in whatever form 
available, from original sources other than the 
medical review committee is not immune from 
discovery or use at trial merely because it was 
presented during medical review committee 
proceedings; neither should one who is a mem- 
ber of a medical review committee be prevented 
from testifying regarding information he 
learned from sources other than the committee 
itself, even though that information might have 


been shared by the committee. Shelton v. 
Morehead Mem. Hosp., 318 N.C. 76, 347 8.E.2d 
824 (1986). 

Permitting access to information not gener- 
ated by the committee itself but merely pre- 
sented to it does not impinge on the statutory 
purpose of this section. These kinds of materi- 
als may be discovered and used in evidence 
even though they were considered by the med- 
ical review committee. Shelton v. Morehead 
Mem. Hosp., 318 N.C. 76, 347 S.E.2d 824 
(1986). 

Documents in the possession of and in- 
formation known to the hospital’s board 
are not thereby rendered immune from 
discovery and use as evidence under this sec- 
tion. Shelton v. Morehead Mem. Hosp., 318 
N.C. 76, 347 S.E.2d 824 (1986). 

Scope of Privilege Under This Section. 
— Nonpublic documents in the possession of 
defendant/hospital, pertaining to defendant/ 
doctor’s participation in a physician’s impair- 
ment treatment program, were privileged; the 
legislature intended to create a broader privi- 
lege to information in G.S. 90-21.22 than in 
peer review statutes such as this section. 
Sharpe v. Worland, 187 N.C. App. 82, 527 
S.E.2d 75, 2000 N.C. App. LEXIS 269 (2000). 

What Section Protects. — This section 
protects only a medical review committee's (1) 
proceedings; (2) records and materials it pro- 
duces; and (3) materials it considers. Shelton v. 
Morehead Mem. Hosp., 318 N.C. 76, 347 S.E.2d 
824 (1986). 

The protection afforded by this section is not 
compromised by merely identifying existing 
documents and giving pertinent information 
concerning their custodians. It is the contents 
of the documents which the statute may or may 
not protect from discovery. Shelton v. Morehead 
Mem. Hosp., 318 N.C. 76, 347 S.E.2d 824 
(1986). 

Hospital “credentialing records” pertaining 
to a physician were confidential and privileged. 
Whisenhunt v. Zammit, 86 N.C. App. 425, 358 
©. H.2d 1141987), 

Documents Furnished by Applicants for 
Hospital Privileges. — This section offers no 
protection to the records and documents fur- 
nished by the individual physicians in their 
applications for hospital privileges. Shelton v. 
Morehead Mem. Hosp., 318 N.C. 76, 347 S.E.2d 
824 (1986). 

Peer review materials submitted by hospi- 
tal directly to the judge as “confidential,” and 
not filed with the clerk of the court, were 
properly treated by the trial court, which or- 
dered them sealed and included in the record, 
thereby providing a record for appellate review. 
Virmani v. Presbyterian Health Servs. Corp.., 
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350 N.C. 449, 515 S.E.2d 675, 1999 N.C. App. 
LEXIS 432 (1999), cert. denied, 529 U.S. 1033, 
120 S. Ct. 1452, 146 L. Ed. 2d 337 (2000). 

Peer Review Privilege Denied in Dis- 
crimination Action. — In an action by a 
physician against a health services corporation, 
alleging discrimination on the basis of his race 
and national origin, in which plaintiff sought to 
obtain all peer review records related to all 
reviews of physicians for any reason, during the 
20 years preceding his request, the appellate 
court declined to recognize a peer review priv- 
ilege, holding that the interest in obtaining 
probative evidence in an action for discrimina- 
tion outweighs the interest that would be fur- 
thered by recognition of a privilege for medical 
peer review materials. Virmani v. Novant 
Health, Inc., 259 F.3d. 284; 2001 U'S. App. 
LEXIS 17123 (4th Cir. 2001). 

Records Produced During Quality As- 
surance. — The records of a hospital review 
committee were not “otherwise available” and 
were properly protected from disclosure, where 
records concerning whether to seek evaluation 
of defendant physician’s performance by out- 
side experts were “produced” during quality 
assurance or credentialing activities. Fallis v. 
Watauga Med. Ctr., Inc., 132 N.C. App. 43, 510 
S.E.2d 199, 1999 N.C. App. LEXIS 37 (1999), 
cert. denied, 350 N.C. 308, 534 S.E.2d 589 
(1999). 

Documents filed as exhibits attached to 
plaintiff’s complaint entered the public domain 
for purposes of the Public Records Act,G:S; 
132-1 et seq., and the public’s right to inspect 
court records under G.S. 7A-109, and became 
“public records” once the complaint was filed 
with the clerk of the court, even though these 
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exhibits would otherwise have been shielded by 
subsection (b) of this section. Virmani v. Pres- 
byterian Health Servs. Corp., 350 N.C. 449, 515 
S.E.2d 675, 1999 N.C. App. LEXIS 432 (1999), 
cert. denied, 529 U.S. 1033, 120 S. Ct. 1452, 146 
L. Ed. 2d 337 (2000). 

Hospital’s chief executive officer may be 
examined about information he received 
solely in his capacity as CEO so long as this 
material is not otherwise protected by this 
section. Shelton v. Morehead Mem. Hosp., 318 
N.C. 76, 347 S.E.2d 824 (1986). 

Records of Board of Trustees. — A trial 
court erred in its conclusion that the minutes 
and records of the board of trustees of a hospital 
were barred from discovery pursuant to this 
section; the members of the board of trustees 
were not charged with peer review functions. 
Shelton v. Morehead Mem. Hosp., 76 N.C. App. 
253, 332 S.E.2d 499, modified and aff'd, 318 
N.C. 76, 347 S.E.2d 824 (1986). 

Matter to Be Presented in Open Court. 
— This statute only prohibits a court from 
restricting the publication of reports regarding 
matter presented “in open court”; thus, al- 
though court records may generally be public 
records under G.S. 132-1, a trial court may 
shield portions of court proceedings and records 
from public view subject to statutory and con- 
stitutional limitation. Virmani v. Presbyterian 
Health Servs. Corp., 127 N.C. App. 629, 493 
S.E.2d 310 (1997), aff'd in part and rev'd in part 
on other grounds, 350 N.C. 449, 515 S.E.2d 675 
(1999): 

Applied in McKeel v. Armstrong, 96 N.C. 
App. 401, 386 S.E.2d 60 (1989). 

Cited in Cohn vy. Wilkes Gen. Hosp., 127 
ERiDP117-(WiD:N:G1989), 


Part 6. Risk Management. 


§ 131E-96. Risk management programs. 


(a) Each hospital shall develop and maintain a risk management program 
which is designed to identify, analyze, evaluate, and manage risks of injury to 
patients, visitors, employees, and property through loss reduction and preven- 
tion techniques and quality assurance activities, as prescribed in rules 


promulgated by the Commission. 
(b) The Department shall not issue or renew a license under this Article 
unless the applicant is in compliance with this section. (1987, c. 8594 Sold 


Part 7. Confidential Information. 


$ 131E-97. Confidentiality of patient information. 


(a) Medical records compiled and maintained by health care facilities in 
connection with the admission, treatment, and discharge of individual patients 
are not public records as defined by Chapter 132 of the General Statutes. 

(b) Charges, accounts, credit histories, and other personal financial records 
compiled and maintained by health care facilities in connection with the 
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admission, treatment, and discharge of individual patients are not public 
records as defined by Chapter 132 of the General Statutes. (1993 (Reg. Sess., 
fovea cro 0} s. 10.) 


Editor’s Note. — Session Laws 1993 (Reg. _ ter 131E; Part F with the same title was previ- 
Sess., 1994) c.570,s. 10, created Part Fentitled ously added in 1993. 
Confidential Information in Article 5 of Chap- 


CASE NOTES 


Cited in Virmani v. Presbyterian Health (1997), aff'd in part and rev’d in part on other 
Servs. Corp., 127 N.C. App. 629, 493S.E.2d 310 grounds, 350 N.C. 449, 515 S.E.2d 675 (1999). 


§ 131E-97.1. Confidentiality of personnel information. 


(a) Except as provided in subsection (b) of this section, the personnel files of 
employees or former employees, and the files of applicants for employment 
maintained by a public hospital as defined in G.S. 159-39 or maintained by a 
hospital that has been sold or conveyed pursuant to G.S. 131E-8 are not public 
records as defined by Chapter 132 of the General Statutes. 

(b) Repealed by Session Laws, 1997-517, s. 3, effective September 17, 1997. 

(c) Information regarding the qualifications, competence, performance, 
character, fitness, or conditions of appointment of an independent contractor 
who provides health care services under a contract with a public hospital as 
defined in G.S. 159-39, or with a hospital which has been sold or conveyed 
pursuant to G.S. 131E-8, is not a public record as defined by Chapter 132 of the 
General Statutes. Information regarding a hearing or investigation of a 
complaint, charge, or grievance by or against an independent contractor who 
provides health care services under a contract with a public hospital as defined 
in G.S. 159-39 or with a hospital which has been sold or conveyed pursuant to 
G.S. 131E-8, is not a public record as defined by Chapter 132 of the General 
Statutes. Final action making an appointment or discharge or removal by a 
public hospital having final authority for the appointment or discharge or 
removal shall be taken in an open meeting, unless otherwise exempted by law. 
The following information with respect to each independent contractor of 
health care services of a public hospital, as defined by G.S. 159-39, is a matter 
of public record: name; age; date of original contract; beginning and ending 
dates; position title; position descriptions; and total compensation of current 
and former positions; and the date of the most recent promotion, demotion, 
transfer, suspension, separation, or other change in position classification. 
Me enee 5e-4 41994). c, 570; 5:10; 1995, ¢. 99,5. 1j.c, 509; Ss, 135, 2(q); 
1997-517,.s. 3.) 


§ 131E-97.2. Confidentiality of credentialing information. 


Information acquired by a public hospital, as defined in G.S. 159-39, a 
hospital that has been sold or conveyed pursuant to G.S. 131E-8, a State- 
owned or State-operated hospital, or by persons acting for or on behalf of a 
hospital, in connection with the credentialing and peer review of persons 
having or applying for privileges to practice in the hospital is confidential and 
is not a public record under Chapter 132 of the General Statutes; provided that 
information otherwise available to the public shall not become confidential 
merely because it was acquired by the hospital or by persons acting for or on 
behalf of the hospital. (1993 (Reg. Sess., 1994), c. 570, s. 10; 1995, c. 509, s. 
te A(r).) 
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§ 131E-97.3. Confidentiality of competitive health care in- 
formation. 


(a) Information relating to competitive health care activities by or on behalf 
of hospitals and public hospital authorities shall be confidential and not a 
public record under Chapter 132 of the General Statutes; provided that any 
contract entered into by or on behalf of a public hospital or public hospital 
authority, as defined in G.S. 159-39, shall be a public record unless otherwise 
exempted by law, or the contract contains competitive health care information, 
the determination of which shall be as provided in subsection (b) of this section. 

(b) If a public hospital or public hospital authority is requested to disclose 
any contract which the hospital or hospital authority believes in good faith 
contains or constitutes competitive health care information, the hospital or 
hospital authority may either redact the portions of the contract believed to 
constitute competitive health care information prior to disclosure, or if the 
entire contract constitutes competitive health care information, refuse disclo- 
sure of the contract. The person requesting disclosure of the contract may 
institute an action pursuant to G.S. 132-9 to compel disclosure of the contract 
or any redacted portion thereof. In any action brought under this subsection, 
the issue for decision by the court shall be whether the contract, or portions of 
the contract withheld, constitutes competitive health care information, and in 
making its determination, the court shall be guided by the procedures and 
standards applicable to protective orders requested under Rule 26(c)(7) of the 
Rules of Civil Procedure. Before rendering a decision, the court shall review 
the contract in camera and hear arguments from the parties. If the court finds 
that the contract constitutes or contains competitive health care information, 
the court may either deny disclosure or may make such other appropriate 
orders as are permitted under Rule 26(c) of the Rules of Civil Procedure. 

(c) Nothing in this section shall be deemed to prevent an elected public body, 
in closed session, which has responsibility for the hospital, the Attorney 
General, or the State Auditor from having access to this confidential informa- 
tion. The disclosure to any public entity does not affect the confidentiality of 
the information. Members of the public entity shall have a duty not to further 
disclose the confidential information. (1993 (Reg. Sess:, 1994), c. 570) So: 
2001-516, 8: 5.) 


CASE NOTES 


Cited in Wilmington Star-News, Inc. v. New App. 174, 480 S.E.2d 53 (1997), appeal dis- 
Hanover Regional Medical Ctr., Inc., 125 N.C. missed, 346 N.C. 557, 488 S.E.2d 826 (1997). 


§ 131E-98. Inmate medical records. 


Notwithstanding any other provision of law, a hospital does not breach 
patient confidentiality by providing the Department of Correction with the 
medical records of inmates who receive medical treatment at the hospital 
while in the custody of the Department. A hospital complying with a request 
from the Department of Correction or its agent for a copy of the medical records 
of an inmate who received medical services while in custody shall be immune 
from liability in any civil action for the release of the inmate’s medical record. 
(1993 9%C2 3218 sali Si} 


Editor’s Note. — This section was enacted 
as G.S. 131E-99.2, and was recodified as GS. 
131-98 by the Revisor of Statutes. 
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§ 131E-99. Confidentiality of health care contracts. 


The financial terms and other competitive health care information directly 
related to the financial terms in a health care services contract between a 
hospital or a medical school and a managed care organization, insurance 
company, employer, or other payer is confidential and not a public record under 
Chapter 132 of the General Statutes. Nothing in this section shall prevent an 
elected public body which has responsibility for the hospital or medical school 
from having access to this confidential information in a closed session. The 
disclosure to a public body does not affect the confidentiality of the informa- 
tion. Members of the public body shall have a duty not to further disclose the 
confidential information. (1995 (Reg. Sess., 1996), c. 713, s. 2; 1997-123, ss. 1, 


2.) 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 


CASE NOTES 


Cited in Wilmington Star-News, Inc. v. New 
Hanover Regional Medical Ctr., Inc., 125 N.C. 


App. 174, 480 S.E.2d 53 (1997), appeal dis- 
missed, 346 N.C. 557, 488 S.E.2d 826 (1997). 


ARTICLE 6. 
Health Care Facility Licensure Act. 


Part 1. Nursing Home Licensure Act. 


§ 131E-100. Title; purpose. 


(a) This Part shall be known as the “Nursing Home Licensure Act.” 
(b) The purpose of the Nursing Home Licensure Act is to establish authority 
and duty for the Department to inspect and license private nursing homes. 


(USES PER TT Se ae: 


Editor’s Note. — Session Laws 2001-385, 
ss. 2(a) through (e), provide: “Section 2.(a) The 
Department of Health and Human Services 
shall establish a Skilled Nursing Facility Qual- 
ity Improvement Consultation Project to assist 
providers in the development of quality im- 
provement plans for each long-term care facil- 
ity and program that offers skilled nursing 
services to the public. In order to avoid conflict 
with federal regulations, the Department shall 
locate the project in a section of the Division of 
Facility Services other than the Licensure and 
Certification Section. Project staff shall include 
nurses who have previous experience in long- 
term care. Staff shall be available to all licensed 
nursing facilities and, upon request of the facil- 
ity, shall provide on-site consultation in at least 
the following areas: 

“(1) Analysis of recent survey results in order 
to assist the facility with its efforts to correct 
problems or deficiencies identified by the sur- 
vey. 


“(2) Training for in-house quality improve- 
ment programs. 

“(3) Specific area or issues of concern raised 
by the facility. 

“(4) Best practices information. The Depart- 
ment may contract with a private entity to 
assist in the implementation of the project. 

“Section 2.(b) The Department of Health and 
Human Services shall offer joint training of 
survey team members and nursing home pro- 
viders. The training shall be offered no fewer 
than two times per year, and subject matter of 
the training should be based on one or more of 
the 10 deficiencies cited most frequently in the 
State during the immediately preceding calen- 
dar year. The joint training shall be designed to 
reduce inconsistencies experienced by provid- 
ers in the survey process, to increase objectivity 
by survey team members in conducting sur- 
veys, and to promote a higher degree of under- 
standing between facility staff and survey team 
members in what is expected during the survey 
process. 
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“Section 2.(c) The Department of Health and 
Human Services shall require survey team 
members who have no previous nursing home 
experience to spend part of their basic training 
in a nursing home observing operations of the 
nursing home. On-site training should be de- 
signed to provide the survey team member with 
experience in the actual operation of a nursing 
facility outside of the survey process and to 
achieve a general understanding of the follow- 
ing facility functions: administration, nursing, 
personal care services, and dietary services. 
On-site training requirement shall be for a 
minimum of three days and must be completed 
before the survey team member assumes sur- 
vey work or oversight responsibilities. In addi- 
tion to on-site training, at least fifty percent 
(50%) of the annual continuing education re- 
quirement of survey team members shall be in 
the subject area of geriatric care. 

“Section 2.(d) The Department of Health and 
Human Services shall convene a Skilled Nurs- 
ing Facility Quality of Standards Work Group 
to explore alternatives to existing oversight and 
survey practices that will ensure quality in 
skilled nursing facilities. The Work Group shall 
do the following: 

“(1) Clarify and provide guidance on terms 
applicable in the survey and oversight process 
to ensure uniformity. Terms that should be 
clarified include ‘immediate jeopardy’, ‘harm’, 
‘potential harm’, ‘avoidable’, and ‘unavoidable’. 
The Department shall ensure that clarification 
of terms is included in basic and continuing 
survey training. 

“(2) Identify rules that impede the direct care 
of patients and develop a proposal for repeal of 
those rules, including any necessary repeal of, 
or amendment to, current law that is the basis 
for the rule. 

“(3) Examine possible incentives for provid- 


§ 131E-101. Definitions. 
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ers such as extended survey period, increased 
reimbursement rates, accreditation, and 
deemed status. The Work Group shall consider 
all available quality measurements in develop- 
ing recommendations for incentives. The Work 
Group shall also identify changes in current 
law necessary to implement incentives. 

“(4) Explore aspects of quality assessment/ 
monitoring that should be changed to facilitate 
improvements and determine if a waiver from 
the Health Care Financing Administration is 
necessary to implement innovative approaches 
to the delivery and monitoring of long-term 
care in this State. 

“The Work Group shall consist of representa- 
tives of the Division of Facility Services of the 
Department of Health and Human Services 
and the North Carolina Health Care Facilities 
Association. 

“Section 2.(e) The Department of Health and 
Human Services of the Department of Health 
and Human Services shall report to the Joint 
Legislative Health Care Oversight Committee 
and the North Carolina Study Commission on 
Aging on the status of implementation of this 
section. The report shall be submitted on Octo- 
ber 1, 2001, and March 1, 2002.” 

Session Laws 2005-23, s. 1, provides: “The 
Department of Health and Human Services, 
Adult Protective Services Task Force, shall 
collaborate with stakeholders and other per- 
sons interested in improving adult protective 
services and report its findings and recommen- 
dations to the North Carolina Study Commis- 
sion on Aging and to the Legislative Study 
Commission on State Guardianship Laws on or 
before April 1, 2006.” 

Legal Periodicals. — For article, “The Ob- 
ligation of North Carolina Municipalities and 
Hospital Authorities to Provide Uncompen- 
sated Hospital Care to the Medically Indigent,” 
see 20 Wake Forest L. Rev. 317 (1984). 


As used in this Part, unless otherwise specified: 

(1) “Adult care home”, as distinguished from a nursing home, means a 
facility operated as a part of a nursing home and which provides 
residential care for aged or disabled persons whose principal need is 
a home with the shelter or personal care their age or disability 
requires. Medical care in an adult care home is usually occasional or 
incidental, such as may be required in the home of any individual or 
family, but the administration of medication is supervised. Continu- 
ing planned medical and nursing care to meet the resident’s needs 
may be provided under the direct supervision of a physician, nurse, or 
home health agency. Adult care homes are to be distinguished from 
nursing homes subject to licensure under this Part. 

(la) “Combination home” means a nursing home offering one or more 
levels of care, including any combination of skilled nursing, interme- 
diate care, and adult care home. 

(2) “Commission” means the North Carolina Medical Care Commission. 
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(3) “Community advisory committee” means a nursing home advisory 
committee established for the statutory purpose of working to carry 
out the intent of the Nursing Home Patients’ Bill of Rights (Chapter 
131E, Article 6, Part 2) in accordance with G.S. 143B-181.1. 

(4) Repealed by Session Laws 1995, c. 535, s. 21. 

(5) “Medical review committee” means a committee of a State or local 
professional society, of a medical staff of a licensed hospital, of 
physicians having privileges within the nursing home or of a peer 
review corporation or organization which is formed for the purpose of 
evaluating the quality, cost of or necessity for health care services 
under applicable federal statutes. 

(6) “Nursing home” means a facility, however named, which is advertised, 
announced, or maintained for the express or implied purpose of 
providing nursing or convalescent care for three or more persons 
unrelated to the licensee. A “nursing home” is a home for chronic or 
convalescent patients, who, on admission, are not as a rule, acutely ill 
and who do not usually require special facilities such as an operating 
room, X-ray facilities, laboratory facilities, and obstetrical facilities. A 
“nursing home” provides care for persons who have remedial ailments 
or other ailments, for which medical and nursing care are indicated; 
who, however, are not sick enough to require general hospital care. 
Nursing care is their primary need, but they will require continuing 
medical supervision. 

(7) “Peer review committee” means any committee appointed in accor- 
dance with G.S. 131E-108, “Peer review.” 

(8) “Quality assurance committee” means a committee, agency, or depart- 
ment of a state or local professional organization, of a medical staff of 
a licensed hospital, nursing home, of nurses or aides on the staff of a 
nursing home, or adult care home, of physicians having privileges 
within the nursing home, or adult care home, or of a peer review 
corporation or organization that is formed for the purpose of evaluat- 
ing the quality, cost of, or necessity for health care services under 
applicable federal and State statutes, regulations, and rules. (1961, c. 
Olas e 1951) c 833 1983, c. 775, s. 1; 1995, ¢. 535, 8. 21; 2004-149) s- 
Dilt ) 


Editor’s Note. — Subdivisions (1) and (1a) Effect of Amendments. — Session Laws 
were redesignated at the direction of the Revi- 2004-149, s. 2.1, effective August 2, 2004, added 
sor of Statutes, the original designations hav- subdivision (8). 
ing been (4) and (1). 


§ 131E-102. Licensure requirements. 


(a) No person shall operate a nursing home without a license obtained from 
the Department. Any person may operate a nursing home or a combination 
home, as defined in this Part, in the same building or in two or more buildings 
adjoining or next to each other on the same site. Both a nursing home and a 
combination home must be licensed by the Department under this Part. 

(b) Applications shall be available from the Department, and each applica- 
tion filed with the Department shall contain all necessary and reasonable 
information that the Department may by rule require. A license shall be 
granted to the applicant upon a determination by the Department that the 
applicant has complied with the provisions of this Part and the rules promul- 
gated under this Part. The Department shall charge the applicant a nonre- 
fundable annual license fee in the amount of four hundred fifty dollars 
($450.00) plus a nonrefundable annual per-bed fee of twelve dollars and fifty 
cents ($12.50). 
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(c) A license to operate a nursing home shall be annually renewed upon the 
filing and the Department’s approval of the renewal application. A license shall 
not be renewed if outstanding fees and penalties imposed by the State against 
the home have not been paid. Fines and penalties for which an appeal is 
pending are exempt from consideration. The renewal application shall be 
available from the Department and shall contain all necessary and reasonable 
information that the Department may by rule require. 

(d) Each license shall be issued only for the premises and persons named in 
the application and shall not be transferable or assignable except with the 
written approval of the Department. 

(e) In order for a nursing home to maintain its license it shall not 
intentionally impede the proper performance of the duties of a lawfully 
appointed community advisory committee as set forth in G.S. 131E-128(h). 
(1961, c. 51, s. 3; 1963, c. 859; 1983, c. 775, s. 1; 1998, ¢:'530;'s. 17 2003-284) 5) 


34.3(a); 2005-276, s. 41.2(c).) 


Editor’s Note. — Session Laws 2003-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 


Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 41.2(c), effective October 1, 2005, 
in subsection (c), substituted “four hundred 
fifty dollars ($450.00)” for “two hundred twen- 
ty-five dollars ($225.00)” and “twelve dollars 
and fifty cents ($12.50)” for “six dollars and 


piiendimeht, ontreneal-y twenty-five cents ($6.25). 


Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 


§ 131E-103. Adverse action on a license. 


(a) Subject to subsection (b), the Department shall have the authority to 
deny a new or renewal application for a license, and to amend, recall, suspend 
or revoke an existing license upon a determination that there has been a 
substantial failure to comply with the provisions of this Part or the rules 
promulgated under this Part. 

(b) The provisions of Chapter 150B of the General Statutes, the Adminis- 
trative Procedure Act, shall govern all administrative action and judicial 
review in cases where the Department has taken the action described in 
subsection (a). A petition for a contested case shall be filed within 20 days after 
the Department mails the licensee a notice of its decision to deny a renewal 
application, or to recall, suspend, or revoke an existing license. (1961, c. 51, s. 
3; 1983, c, 775, 8. 1 1987,c 827, $s. 1.1991) c. 143) 3. BC 76s 249 


§ 131E-104. Rules and enforcement. 


(a) The Commission is authorized to adopt, amend, and repeal all rules 
necessary for the implementation of this Part. 

(b) The Commission shall adopt rules for the operation of the adult care 
portion of a combination home. The rules shall provide that for each require- 
ment applicable to freestanding adult care homes or freestanding nursing 
homes, the combination home may choose to operate the adult care portion of 
the home in compliance with either the requirement applicable to freestanding 
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ae care homes or the higher standard applicable to freestanding nursing 
omes. 

(c) The Department shall enforce the rules adopted or amended by the 
Commission with respect to nursing homes. (1961, c. 51, s. 3; 1973, c. 476, s. 
e196 hc? 64s. 1) 1983) 6977558. 1s 1995) ce. 5359s. 22; 2000-154, 8671.) 


Cross References. — As to provisions re- special care units in nursing homes and rest 
quiring that the North Carolina Medical Care homes for Alzheimer’s and related dementia 
Commission and the Social Services Commis- patients, see G.S. 143B-181.50 et seq. 
sion draft rules containing state standards for 


§ 131E-105. Inspections. 


(a) The Department shall inspect any nursing home and any adult care 
home operated as a part of a nursing home in accordance with rules adopted by 
the Commission. 

(b) Notwithstanding the provisions of G.S. 8-53, “Communications between 
physician and patient,” or any other provision of law relating to the confiden- 
tiality of communications between physician and patient, the representatives 
of the Department, when necessary for investigating compliance with this Part 
or rules promulgated by the Commission, may review any writing or other 
record in any recording medium which pertains to the admission, discharge, 
medication, treatment, medical condition, or history of persons who are or have 
been patients of the facility being inspected unless that patient objects in 
writing to review of that patient’s records. Physicians, psychologists, psychia- 
trists, nurses, and anyone else interviewed by representatives of the Depart- 
ment may disclose to these representatives information related to any inquiry, 
notwithstanding the existence of the physician-patient privilege in G.S. 8-53, 
“Communications between physician and patient,” or any other rules of law, if 
the patient has not made written objection to this disclosure. The facility, its 
employees, and any person interviewed during these inspections shall be 
immune from liability for damages resulting from the disclosure of any 
information which is provided without malice or fraud to the Department. Any 
confidential or privileged information received from review of records or 
interviews shall be kept confidential by the Department and not disclosed 
without written authorization of the patient or legal representative or unless 
disclosure is ordered by a court of competent jurisdiction. The Department 
shall institute appropriate policies and procedures to ensure that this infor- 
mation shall not be disclosed without authorization or court order. The 
Department shall not disclose the name of anyone who has furnished infor- 
mation concerning a facility without consent of that person. Neither the names 
of persons furnishing information nor any confidential or privileged informa- 
tion obtained from records or interviews shall be considered “public records” 
within the meaning of G.S. 132-1, “‘Public records’ defined.” Prior to releasing 
any information or allowing any inspections referred to in this subsection, the 
patient must upon admission be advised in writing by the facility that the 
patient has the right to object in writing to the release of information or review 
of the records and that by an objection in writing the patient may prohibit the 
inspection or release of the records. 

(c) Authorized representatives of the Department with identification to this 
effect shall have at all times the right of proper entry upon any and all parts 
of the premises of any place in which entry is necessary to carry out the 
provisions of this Part or the rules adopted by the Commission. It shall be 
unlawful for any person to resist a proper entry by an authorized representa- 
tive upon any premises other than a private dwelling. (1981, c. 586, s. 1; c. 614, 
smell 983. c.. 775, s. 1; 1995, ¢. 535; si:23.) 
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§ 131E-106. Evaluation of residents in adult care homes. 


The Department shall prescribe the method of evaluation of residents in the 
adult care portion of a combination home in order to determine when any of 
these residents is in need of professional medical and nursing care as provided 
in licensed nursing homes. (1963, c. 859; 1981, c. 833; 1983, c. 775, s. 1; 1995, 
Cx,530, Sigs) 


§ 131E-107. Quality assurance, medical, or peer review 
committees. 


(a) Amember of a duly appointed quality assurance, medical or peer review 
committee shall not be subject to lability for damages in any civil action on 
account of any act, statement or proceeding undertaken, made, or performed 
within the scope of the functions of the committee, if the committee member 
acts without malice or fraud, and if such peer review committee is approved 
and operates in accordance with G.S. 131E-108. 

(b) The proceedings of a quality assurance, medical, or peer review commit- 
tee, the records and materials it produces and the materials it considers shall 
be confidential and not considered public records within the meaning of G.S. 
132-1, “‘Public records’ defined”, and shall not be subject to discovery or 
introduction into evidence in any civil action against a nursing home or a 
provider of professional health services that results from matters that are the 
subject of evaluation and review by the committee. No person who was in 
attendance at a meeting of the committee shall be required to testify in any 
civil action as to any evidence or other matters produced or presented during 
the proceedings of the committee or as to any findings, recommendations, 
evaluations, opinions, or other actions of the committee or its members. 
However, information, documents, or records otherwise available are not 
immune from discovery or use in a civil action merely because they were 
presented during proceedings of the committee. Documents otherwise avail- 
able as public records within the meaning of G.S. 132-1 do not lose their status 
as public records merely because they were presented or considered during 
proceedings of the committee. A member of the committee or a person who 
testifies before the committee may testify in a civil action but cannot be asked 
about the person’s testimony before the committee or any opinions formed as 
a result of the committee hearings. (1983, c. 775, s. 1; 2004-149, s. 2.2.) 


Effect of Amendments. — Session Laws ing; inserted the subsection (a) designation; 
2004-149, s. 2.2, effective August 2, 2004, in- deleted “medical” preceding “quality assurance” 
serted “Quality assurance” in the section head- _in subsection (a); and added subsection (b). 


§ 131E-108. Peer review. 


It is not a violation of G.S. 131E-117(5) for medical records to be disclosed to 
a private peer review committee if: 
(1) The peer review committee has been approved by the Department; 
(2) The purposes of the peer review committee are to: 
a. Survey facilities to verify a high level of quality care through 
evaluation and peer assistance; 
b. Resolve written complaints in a responsible and _ professional 
manner; and 
c. Develop a basic core of knowledge and standards useful in estab- 
lishing a means of measuring quality of care; and 
(3) The peer review committee keeps such records confidential. (1979, c. 
TOT; 1983 6C2 175, Ss 1; 19974565279 
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Editor’s Note. — Subdivisions (2)(a), (2)(b) visor of Statutes to renumber or reletter sec- 
and (2)(c) of this section were renumbered as tions and parts of sections having a number or 
subdivisions (2)a., (2)b., and (2)c. pursuant to letter designation that is incompatible with the 
S.L. 1997-456, s. 27 which authorized the Re- General Assembly’s computer database. 


§ 131E-109. Penalties. 


(a) Any person establishing, conducting, managing or operating any nursing 
home without a license shall be guilty of a Class 3 misdemeanor, and upon 
conviction shall only be liable for a fine of not more than five hundred dollars 
($500.00) for the first offense and not more than five hundred dollars ($500.00) 
for each subsequent offense. Each day of a continuing violation after conviction 
shall be considered a separate offense. 

(b) Any person acting under the authority of the Department who gives 
advance notice to an operator of a nursing home of the date or time that the 
nursing home is to be inspected shall be guilty of a Class 3 misdemeanor. The 
inspection of a nursing home for initial licensure shall be exempt from the 
prohibition of prior notice. All subsequent inspections must comply with the 
provisions of this subsection. 

(c) The Secretary or a designee may suspend the admission of any new 
patients or residents at any nursing home or domiciliary home where the 
conditions of the nursing home or domiciliary home are detrimental to the 
health or safety of the patient or resident. This suspension shall remain in 
effect until the Secretary is satisfied that conditions or circumstances merit the 
removal of the suspension. This subsection shall be in addition to authority to 
suspend or revoke the license of the home. Any facility wishing to contest a 
suspension of admissions shall be entitled to an administrative hearing as 
provided in the Administrative Procedure Act, Chapter 150B of the General 
Statutes. The petition for a contested case shall be filed in the Office of 
Administrative Hearings within 20 days after the Department mails a written 
notice of suspension of admissions to the facility. 

(d) Except as otherwise provided in this Part, any person who violates any 
provision of this Part or who willfully fails to perform any act required, or who 
willfully performs any act prohibited by this Part, shall be guilty of a Class 1 
misdemeanor: Provided, however, that any person who willfully violates any 
rule adopted by the Commission under this Part or who willfully fails to 
perform any act required by, or who willfully performs any act prohibited by, 
these rules shall be guilty of a Class 3 misdemeanor. 

(e) The clear proceeds of civil penalties provided for in this section shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. (1977, c. 656, ss. 1, 2; 1981, c. 667, ss. 1, 2; 1983, c. 775, s. 1; 1991, 
Gml4smeaos Caiolas. 25: 1993 ,:c.539.8.960; 1994, Ex. Sess.j;¢: DAs TAC): 
1998-215, s. 78(c).) 


§ 131E-110. Injunction. 


(a) Notwithstanding the existence or pursuit of any other remedy, the 
Department may, in the manner provided by law, maintain an action in the 
name of the State for injunction or other process against any person to restrain 
or prevent the establishment, conduct, management or operation of a nursing 
home without a license. 

(b) If any person shall hinder the proper performance of duty of the 
Secretary or a representative in carrying out the provisions of this Part, the 
Secretary may institute an action in the superior court of the county in which 
the hindrance occurred for injunctive relief against the continued hindrance, 
irrespective of all other remedies at law. 
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(c) Actions under this section shall be in accordance with Article 37 of 
Chapter 1 of the General Statutes and Rule 65 of the Rules of Civil Procedure. 
(1953; Co 1 forsee 


§ 131E-111: Recodified as G.S. 131E-255 by Session Laws 1995 (Reg. Sess., 
1996), c. 713, s. 3(a), as amended by Session Laws 1995 (Reg. 
Sess., 1996), c. 713, s. 3(b), effective June 21, 1996. 


§ 131E-112. Waiver of rules for health care facilities that 
provide temporary shelter or temporary ser- 
vices during a disaster or emergency. 


(a) The Division of Facility Services may temporarily waive, during disas- 
ters or emergencies declared in accordance with Article 1 of Chapter 166A of 
the General Statutes, any rules of the Commission pertaining to facilities or 
home care agencies to the extent necessary to allow the facility or home care 
agency to provide temporary shelter and temporary services requested by the 
emergency management agency. The Division may identify, in advance of a 
declared disaster or emergency, rules that may be waived, and the extent the 
rules may be waived, upon a disaster or emergency being declared in 
accordance with Article 1 of Chapter 166A of the General Statutes. The 
Division may also waive rules under this subsection during a declared disaster 
or emergency upon the request of an emergency management agency and may 
rescind the waiver if, after investigation, the Division determines the waiver 
poses an unreasonable risk to the health, safety, or welfare of any of the 
persons occupying the facility. The emergency management agency requesting 
temporary shelter or temporary services shall notify the Division within 72 
hours of the time the preapproved waivers are deemed by the emergency 
management agency to apply. 

(b) As used in this section, “emergency management agency” is as defined in 
G.S. 166A-4(2). (1999-307, s. 1.) 


§ 131E-113. Immunization of employees and residents. 


(a) Except as provided in subsection (e) of this section, a nursing home 
licensed under this Part shall require residents and employees to be immu- 
nized against influenza virus and shall require residents to also be immunized 
against pneumococcal disease. 

(b) Upon admission, a nursing home shall notify the resident of the 
immunization requirements of this section and shall request that the resident 
agree to be immunized against influenza virus and pneumococcal disease. 

(b1) A nursing home shall notify every employee of the immunization 
requirements of this section and shall request that the employee agree to be 
immunized against influenza virus. 

(c) A nursing home shall document the annual immunization against 
influenza virus and the immunization against pneumococcal disease for each 
resident and each employee, as required under this section. Upon finding that 
a resident is lacking one or both of these immunizations or that an employee 
has not been immunized against influenza virus, or if the nursing home is 
unable to verify that the individual has received the required immunization, 
the nursing home shall provide or arrange for immunization. The immuniza- 
tion and documentation required shall occur not later than N ovember 30 of 
each year. 

(d) For an individual who becomes a resident of or who is newly employed by 
the nursing home after November 30 but before March 30 of the following year, 
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the nursing home shall determine the individual’s status for the immuniza- 
tions required under this section, and if found to be deficient, the nursing home 
shall provide the immunization. 

(e) No individual shall be required to receive vaccine under this section if 
the vaccine is medically contraindicated, or if the vaccine is against the 
individual’s religious beliefs, or if the individual refuses the vaccine after being 
fully informed of the health risks of not being immunized. 

(f) Notwithstanding any other provision of law to the contrary, the Health 
Services Commission shall have the authority to adopt rules to implement the 
immunization requirements of this section. 

(g) As used in this section, “employee” means an individual who is a 
part-time or full-time employee of the nursing home. (2000-112, ss. 3, 4.) 


Editor’s Note. — Session Laws 2000-112, s. homes and adult care homes educational and 
5, directs the Department of Health and Hu- informational materials pertaining to vaccina- 
man Services to make available to nursing tions required under the act. 


§ 131E-114. Special care units; disclosure of information 
required. 


(a) A nursing home or combination home licensed under this Part that 
provides special care for persons with Alzheimer’s disease or other dementias 
in a special care unit shall make the following disclosures pertaining to the 
special care provided that distinguishes the special care unit as being espe- 
cially designed for residents with Alzheimer’s disease or other dementias. The 
disclosure shall be made annually, in writing, to all of the following: 

(1) The Department, as part of its licensing procedures. 

(2) Each person seeking placement within a special care unit, or the 
person’s authorized representative, prior to entering into an agree- 
ment with the person to provide special care. 

(b) Information that must be disclosed in writing shall include, but is not 
limited to, all of the following: 

(1) A statement of the overall philosophy and mission of the licensed 
facility and how it reflects the special needs of residents with 
dementia. 

(2) The process and criteria for placement, transfer, or discharge to or 
from the special care unit. 

(3) The process used for assessment and establishment of the plan of care 
and its implementation, as required under State and federal law. 

(4) Typical staffing patterns and how the patterns reflect the resident’s 
need for increased care and supervision. 

(5) Dementia-specific staff training. 

(6) Physical environment features designed specifically for the special 
care unit. 

(7) Alzheimer’s disease and other dementia-specific programming. 

(8) Opportunities for family involvement. 

(9) Additional costs or fees to the resident for special care. 

(c) As part of its license renewal procedures and inspections, the Depart- 
ment shall examine for accuracy the written disclosures made by each licensed 
facility subject to this section. 

(d) Nothing in this section shall be construed as prohibiting a nursing home 
or combination home that does not offer a special care unit from admitting a 
person with Alzheimer’s disease or other dementias. The disclosures required 
by this section apply only to a nursing home or combination home that 
advertises, markets, or otherwise promotes itself as providing a special care 
unit for persons with Alzheimer’s disease or other dementias. 
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(e) As used in this section, the term “special care unit” means a wing or 
hallway within a nursing home, or a program provided by a nursing home, that 
is designated especially for residents with Alzheimer’s disease or other 
dementias, or other special needs disease or condition, as determined by the 
Medical Care Commission, which may include mental disabilities. (2000-154, 
s. 6.) 


Editor’s Note. — This section was enacted _ 6. It has been redesignated as G.S. 131E-114 at 
as G.S. 131E-113 by Session Laws 2000-154, s. the direction of the Revisor of Statutes. 


§ 131E-114.1. Posting of information indicating number of 
staff on duty. 


Every nursing home subject to licensure under this Part shall post in a 
conspicuous place in the nursing home information about required staffing 
that enables residents and their families to readily ascertain each day the 
number of direct care staff and supervisors that are required by law to be on 
duty for that day. (2001-85, s. 2; 2001-487, s. 85(b).) 


§ 131E-114.2. (Effective July 1, 2006) Use of medication 
aides to perform technical aspects of medica- 
tion administration. 


(a) Facilities licensed and medication administration services provided 
under this Part may utilize medication aides to perform the technical aspects 
of medication administration consistent with G.S. 90-171.20(7) and (8), and 
Gis. 90-17 1.43) 

(1) A medication aide who is employed in a facility licensed under Article 
5, Article 6, Part 1, and Article 10 of this Chapter shall be listed as a 
Nurse Aide I on the Nurse Aide I Registry in addition to being listed 
on the Medication Aide Registry. 

(2) Medication administration as used in Article 5, Article 6, Part 1, and 
Article 10 of this Chapter shall not include intravenous or injectable 
medication services. 

(b) The Commission shall adopt rules to implement this section. Rules 
adopted by the Commission shall include: 

(1) Training and competency evaluation of medication aides as provided 
for under this section. 

(2) Requirements for listing under the Medication Aide Registry as 
provided for under G.S. 131E-271. 

(3) Requirements for supervision of medication aides by licensed health 
professionals or appropriately qualified Supervisory personnel consis- 
tent with this Part. (2005-276, s. 10.40C(a).) 


DHHS and Community Colleges Study “(1) Appointed by the Secretary of Health 
Use of Medication Aides to Perform Tech- and Human Services: 
nical Aspects of Medication Administra- “a. Adult care homes. 
tion. — Session Laws 2005-276, s. 10.40D(a)- “b. Home care agencies. 
(d) provide: “The Secretary of Health and “c. Ambulatory surgical centers. 
Human Services and the President of the Com- “d. Hospitals. 
munity Colleges System shall jointly convene a “e. Facilities providing mental health, de- 
study group to review and consider the use of velopmental disabilities, and substance 
medication aides to perform the technical as- abuse services. 
pects of medication administration. The study “f. Nursing homes. 
group shall consist of membérs representing at “g. The nursing profession, as recom- 
least the following entities and licensed health mended by the Board of Nursing. 
care facilities and providers: “(2) Community colleges appointed by the 
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President of the Community Colleges System. 

“(3) The Secretary of the Department of Cor- 
rection. 

“(4) Others as may be appointed by the Sec- 
retary of Health and Human Services or the 
President of the Community Colleges System. 

“(b) The study group shall address at least 
the following in its study and its recommenda- 
tions regarding medication aide performance of 
the technical aspects of medication administra- 
tion: 

“(1) Training and competency evaluation of 
medication aides; 

“(2) Training standards; 

“(3) Ongoing review and evaluation of medi- 
cation aide training; and 

“(4) Requirements for supervision of medica- 
tion aides. 

“(c) The Secretary of Health and Human 
Services and the President of the Community 
Colleges System shall report the progress and 
recommendations of the study group to the 
2006 Regular Session of the 2005 General As- 
sembly upon its convening, and the 2007 Gen- 
eral Assembly upon its convening. Recommen- 
dations to the 2006 Regular Session of the 2005 
General Assembly may include proposed legis- 
lation. A copy of the report shall be provided to 
the House of Representatives Appropriations 
Subcommittee on Health and Human Services, 
the Senate Appropriations Committee on 
Health and Human Services, and the Fiscal 
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Research Division at the same time as the 
report is submitted to the General Assembly. 

“(d) The Department of Health and Human 
Services shall continue its pilot program on the 
use of medication aides and shall report on the 
status of the pilot programs at the same time 
and to the same persons as the study group 
report to the General Assembly.” 

Editor’s note. — Session Laws 2005-276, s. 
10.40C(d), provides: “This section becomes ef- 
fective July 1, 2006. The North Carolina Board 
of Nursing and the Department of Health and 
Human Services shall report on the implemen- 
tation of this act to the House of Representa- 
tives Appropriations Subcommittee on Health 
and Human Services, the Senate Appropria- 
tions Committee on Health and Human Ser- 
vices, and the Fiscal Research Division not 
later than March 1, 2006, and annually there- 
after.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


Part 2. Nursing Home Patients’ Bill of Rights. 


§ 1381E-115. Legislative intent. 


It is the intent of the General Assembly to promote the interests and 
well-being of the patients in nursing homes and adult care homes licensed 
pursuant to G.S. 131E-102, and patients in a nursing home operated by a 
hospital which is licensed under Article 5 of Chapter 131E of the General 
Statutes. It is the intent of the General Assembly that every patient’s civil and 
religious liberties, including the right to independent personal decisions and 
knowledge of available choices, shall not be infringed and that the facility shall 
encourage and assist the patient in the fullest possible exercise of these rights. 
Mee 30 el 108500) 143, 6. 2,0. 110, ss. 1, 6) 1995, ¢. 509, .s- L2Ccooo% 
s. 25.) 


CASE NOTES 


culpability of their conduct. Makas_ v. 
Hillhaven, Inc., 589 F. Supp. 736 (M.D.N.C. 
1984). 


The Nursing Home Patients’ Bill of 
Rights does not set the standard to which 
nursing homes are held accountable in 


negligence damage actions. Such a_ holding 
would ignore the purpose of the negligence per 
se doctrine and the malpractice law of this 
State. It would permit the trier of fact to set its 
own standard of care for health care providers 
and speculate virtually without limits on the 


The Nursing Home Patients’ Bill of Rights is 
a laudable statement of policy and require- 
ments imposed on licensed nursing homes, with 
a remedial enforcement scheme which provides 
for injunctive relief and/or license revocation 
and administrative penalties. It may be rele- 
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vant in a negligence case to show very generally 
a patient’s expectations from a nursing home, 
but it is not a substitute, through the doctrine 
of negligence per se, for the well-established 
standard of care to be applied in negligence 
actions for damages against health care provid- 


§ 131E-116. Definitions. 
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ers. Makas v. Hillhaven, Inc., 589 F. Supp. 736 
(M.D.N.C. 1984). 

In negligence actions against health 
care providers, G.S. 90-21.12 sets the appli- 
cable standard of care. Makas v. Hillhaven, 
Inc., 589 F. Supp. 736 (M.D.N.C. 1984). 


As used in this Part, unless otherwise specified: 
(1) “Administrator” means an administrator of a facility. 


(la) “Commission” means the North Carolina Medical Care Commission. 

(2) “Facility” means a nursing home and a home for the aged or disabled 
licensed pursuant to G.S. 131E-102, and also means a nursing home 
operated by a hospital which is licensed under Article 5 of G.S. 
Chapter 131E. 

(3) “Patient” means a person who has been admitted to a facility. 

(4) “Representative payee” means a person certified by the federal gov- 
ernment to receive and disburse benefits for a recipient of governmen- 
tal assistance. (1977, c. 897" s. 1, 1983%0143)s/12c, 775, sevens 
c. 499, s. 1.) 


§ 131E-117. Declaration of patient’s rights. 


All facilities shall treat their patients in accordance with the provisions of 
this Part. Every patient shall have the following rights: 


(1) To be treated with consideration, respect, and full recognition of 
personal dignity and individuality; 

(2) To receive care, treatment and services which are adequate, appropri- 
ate, and in compliance with relevant federal and State statutes and 
rules; 

(3) To receive at the time of admission and during the stay, a written 
statement of the services provided by the facility, including those 
required to be offered on an as-needed basis, and of related charges. 
Charges for services not covered under Medicare or Medicaid shall be 
specified. Upon receiving this statement, the patient shall sign a 
written receipt which must be on file in the facility and available for 
inspection; 

(4) To have on file in the patient’s record a written or verbal order of the 
attending physician containing any information as the attending 
physician deems appropriate or necessary, together with the proposed 
schedule of medical treatment. The patient shall give prior informed 
consent to participation in experimental research. Written evidence of 
compliance with this subdivision, including signed acknowledgements 
by the patient, shall be retained by the facility in the patient’s file; 

(5) To receive respect and privacy in the patient’s medical care program. 
Case discussion, consultation, examination, and treatment shall re- 
main confidential and shall be conducted discreetly. Personal and 
medical records shall be confidential and the written consent of the 
patient shall be obtained for their release to any individual, other 
than family members, except as needed in case of the patient’s 
transfer to another health care institution or as required by law or 
third party payment contract; 

To be free from mental and physical abuse and, except in emergencies, 

to be free from chemical and physical restraints unless authorized for 

a specified period of time by a physician according to clear and 

indicated medical need; 
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(7) To receive from the administrator or staff of the facility a reasonable 
response to all requests; 

(8) To associate and communicate privately and without restriction with 
persons and groups of the patient’s choice on the patient’s initiative or 
that of the persons or groups at any reasonable hour; to send and 
receive mail promptly and unopened, unless the patient is unable to 
open and read personal mail; to have access at any reasonable hour to 
a telephone where the patient may speak privately; and to have access 
to writing instruments, stationery, and postage; 

(9) To manage the patient’s financial affairs unless authority has been 
delegated to another pursuant to a power of attorney, or written 
agreement, or some other person or agency has been appointed for 
this purpose pursuant to law. Nothing shall prevent the patient and 
facility from entering a written agreement for the facility to manage 
the patient’s financial affairs. In the event that the facility manages 
the patient’s financial affairs, it shall have an accounting available for 
inspection and shall furnish the patient with a quarterly statement of 
the patient’s account. The patient shall have reasonable access to this 
account at reasonable hours; the patient or facility may terminate the 
agreement for the facility to manage the patient’s financial affairs at 
any time upon five days’ notice. 

(10) To enjoy privacy in visits by the patient’s spouse, and, if both are 
inpatients of the facility, they shall be afforded the opportunity where 
feasible to share a room; 

(11) To enjoy privacy in the patient’s room; 

(12) To present grievances and recommend changes in policies and 
services, personally or through other persons or in combination with 
others, on the patient’s personal behalf or that of others to the 
facility’s staff, the community advisory committee, the administrator, 
the Department, or other persons or groups without fear of reprisal, 
restraint, interference, coercion, or discrimination; 

(13) To not be required to perform services for the facility without 
personal consent and the written approval of the attending physician; 

(14) To retain, to secure storage for, and to use personal clothing and 
possessions, where reasonable; 

(15) To not be transferred or discharged from a facility except for medical 
reasons, the patient’s own or other patients’ welfare, nonpayment for 
the stay, or when the transfer or discharge is mandated under Title 
XVIII (Medicare) or Title XIX (Medicaid) of the Social Security Act. 
The patient shall be given at least five days’ advance notice to ensure 
orderly transfer or discharge, unless the attending physician orders 
immediate transfer, and these actions, and the reasons for them, shall 
be documented in the patient’s medical record; 

(16) To be notified within 10 days after the facility has been issued a 
provisional license because of violation of licensure regulations or 
received notice of revocation of license by the North Carolina Depart- 
ment of Health and Human Services and the basis on which the 
provisional license or notice of revocation of license was issued. The 
patient’s responsible family member or guardian shall also be notified. 
(10 Win oS Wastes OSsencen (75, 8111501989; 00 15) 199 (445 0s) 
11A.118(a).) 


Legal Periodicals. — For note, “Nurse Mal- 
practice in North Carolina: The Standard of 
Care,” see 65 N.C.L. Rev. 579 (1987). 
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CASE NOTES 


Applied in Makas v. Hillhaven, Inc., 589 F. 
Supp. 736 (M.D.N.C. 1984). 


§ 131E-118. Transfer of management responsibilities. 


The patient’s representative who has been given the power in writing by the 
patient to manage the patient’s financial affairs or the patient’s legal guardian 
as appointed by a court or the patient’s attorney-in-fact as specified in the 
power of attorney agreement may sign any documents required by the 
provisions of this Part, may perform any other act, and may receive or furnish 
any information required by this Part. (1977, c. 897, s. 1; 1983, c. 775, s. 1.) 


§ 131E-119. No waiver of rights. 


No facility may require a patient to waive the rights specified in this Part. 
(CLOT iC G9 (Sule OS Se cee eke ls) 


§ 131E-120. Notice to patient. 


(a) A copy of G.S. 131E-115 through G.S. 131E-127 shall be posted conspic- 
uously in a public place in all facilities. Copies of G.S. 131E-115 through G.S. 
131E-127 shall be furnished to the patient upon admittance to the facility, to 
all patients currently residing in the facility, to the sponsoring agency, to a 
representative payee of the patient, or to any person designated in G.S. 
131E-118, and to the patient’s next of kin, if requested. Receipts for the 
statement signed by these persons shall be retained in the facility’s files. 

(b) The address and telephone number of the section in the Department 
responsible for the enforcement of the provisions of this Part shall be posted 
and distributed with copies of the Part. The address and telephone number of 
the county social services department shall also be posted and distributed. 
Eire erira le) peal elle alle leisy. (Ge Vl Tbs ie lhe) 


§ 131E-121. Responsibility of administrator. 


Responsibility for implementing the provisions of this Part shall rest on the 
administrator of the facility. (1977, c. 897, s. helen men U/Titse eel) 


§ 131E-122. Staff training. 


Each facility shall provide appropriate staff training to implement each 
patient's rights included in this Part. (1977, c. S97 s2' 11983, CAT 75) si ie 


§ 131E-123. Civil action. 


Every patient shall have the right to institute a civil action for injunctive 
relief to enforce the provisions of this Part. The Department, a general 
guardian, or any person appointed as guardian ad litem pursuant to law, may 
institute an action pursuant to this section on behalf of the patient or patients. 
Any agency or person named above may enforce the rights of the patient 
specified in this Part which the patient is unable to personally enforce. (1977, 
Creo bs 1198s. Lio 6. 1) 
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CASE NOTES 


Applied in Makas v. Hillhaven, Inc., 589 F. 
Supp. 736 (M.D.N.C. 1984). 


§ 131E-124. Enforcement and investigation; confidential- 
ity. 


(a) The Department shall be responsible for the enforcement of the provi- 
sions of this Part. The Department shall investigate complaints made to it and 
reply within a reasonable time, not to exceed 60 days, upon receipt of a 
complaint. 

(al) When the Department receives a complaint alleging a violation of the 
provisions of this Part pertaining to patient care or patient safety, the 
Department shall initiate an investigation as follows: 

(1) Immediately upon receipt of the complaint if the complaint alleges a 
life-threatening situation. 
(2) Within 24 hours if the complaint alleges abuse of a resident as defined 
by G.S. 1381D-20(1). 
(3) Within 48 hours if the complaint alleges neglect of a resident as 
defined by G.S. 181D-20(8). 
(4) Within two weeks in all other situations. 
The investigation shall be completed within 30 days. The requirements of this 
section are in addition to and not in lieu of any investigatory requirements for 
ad protective services pursuant to Article 6 of Chapter 108A of the General 
tatutes. 

(b) The Department is authorized to inspect patients’ medical records 
maintained at the facility when necessary to investigate any alleged violation 
of this Part. 

(c) The Department shall maintain the confidentiality of all persons who 
register complaints with the Department and of all medical records inspected 
by the Department. A person who has filed a complaint shall have access to 
information about a complaint investigation involving a specific resident if 
written authorization is obtained from the resident, legal representative, or 
responsible party. The designation of the responsible party shall be maintained 
by the nursing facility in the resident’s medical record. 

(d) Pursuant to 42 U.S.C. § 1395 and G.S. 131E-127, a nursing home as 
defined in G.S. 131E-101(6), is not in violation of any applicable statute, rule, 
or regulation for any action taken pursuant to a physician’s order when the 
physician has determined that the action is medically necessary. (1977, c. 897, 
eel 198a.c. 775.03. 1; 1999-113, s..3; 1999-334,.s. 1.9.) 


CASE NOTES 


Applied in Makas v. Hillhaven, Inc., 589 F. 
Supp. 736 (M.D.N.C. 1984). 


§ 1381E-125. Revocation of a license. 


(a) The Department shall have the authority to revoke a license issued 
pursuant to G.S. 131E-102 in any case where it finds that there has been a 
substantial failure to comply with the provisions of this Part or any failure that 
endangers the health, safety or welfare of patients. 

A revocation shall be effected by mailing to the licensee by registered mail, 
or by personal service of, a notice setting forth the particular reasons for such 
action. Such revocation shall become effective 20 days after the mailing or 
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service of the notice, unless the applicant or licensee, within such 20-day 
period, files a petition for a contested case, in which case the notice shall be 
deemed to be suspended. At any time at or prior to the hearing, the 
Department may rescind the notice of revocation upon being satisfied that the 
reasons for the revocation have been or will be removed. 

(b) In the case of a nursing home operated by a hospital which is licensed 
under Article 5 of G.S. Chapter 131E, when the Department of Health and 
Human Services finds that there has been a substantial failure to comply with 
the provisions of this Part, it may issue an order preventing the continued 
operation of the home. 

Such order shall be effected by mailing to the hospital by registered or 
certified mail, or by personal service of, a notice setting forth the particular 
reasons for such action. Such order shall become effective 20 days after the 
mailing of the notice, unless the hospital, within such 20-day period, files a 
petition for a contested case, in which case the order shall be deemed to be 
suspended. At any time at or prior to the hearing, the Department of Health 
and Human Services may rescind the order upon being satisfied that the 
reasons for the order have been or will be removed. (1977, c. 897, s. 1; 1983, c. 
143,,8.3; ©. (19,88. 136; 1987, c. 827... 251- 199 7-44a, ot ell oh oe 


CASE NOTES 


Applied in Makas v. Hillhaven, Inc., 589 F. 
Supp. 736 (M.D.N.C. 1984). 


§ 131E-126: Repealed by Session Laws 1987, c. 600, s. 1. 


Cross References. — As to present provi- 
sions relating to penalties, see G.S. 131E-129. 


§ 131E-127. No interference with practice of medicine or 
physician-patient relationship. 


Nothing in this Part shall be construed to interfere with the practice of 
medicine or the physician-patient relationship. (1977, c. 897, s. 1; 1983, c. vio: 
Sle) 


§ 131E-128. Nursing home advisory committees. 


(a) It is the purpose of the General Assembly that community advisory 
committees work to maintain the intent of this Part within the nursing homes 
in this State, including nursing homes operated by hospitals licensed under 
Article 5 of G.S. Chapter 131K. It is the further purpose of the General 
Assembly that the committees promote community involvement and coopera- 
tion with nursing homes and an integration of these homes into a system of 
care for the elderly. 

(b)(1) A community advisory committee shall be established in each county 
which has a nursing home, including a nursing home operated by a 
hospital licensed under Article 5 of G.S. Chapter 131E, shall serve all 
the homes in the county, and shall work with each home in the best 
interest of the persons residing in each home. In a county which has 
one, two, or three nursing homes, the committee shall have five 
members. In a county with four or more nursing homes, the commit- 
tee shall have one additional member for each nursing home in excess 
of three, and may have up to five additional members per committee 
at the discretion of the county commissioners. 
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(2) In each county with four or more nursing homes, the committee shall 
establish a subcommittee of no more than five members and no fewer 
than three members from the committee for each nursing home in the 
county. Each member must serve on at least one subcommittee. 

(3) Each committee shall be appointed by the board of county commis- 
sioners. Of the members, a minority (not less than one-third, but as 
close to one-third as possible) must be chosen from among persons 
nominated by a majority of the chief administrators of nursing homes 
in the county and of the governing bodies of the hospitals licensed 
under Article 5 of G.S. Chapter 131E, which operate nursing homes. 
If the nursing home administrators and the governing bodies of the 
hospitals licensed under Article 5 of G.S. Chapter 131E, which operate 
nursing homes fail to make a nomination within 45 days after written 
notification has been sent to them by the board of county commission- 
ers requesting a nomination, these appointments may be made by the 
board of county commissioners without nominations. 

(c) Each committee member shall serve an initial term of one year. Any 
person reappointed to a second or subsequent term in the same county shall 
serve a three-year term. Persons who were originally nominees of nursing 
home chief administrators and the governing bodies of the hospitals licensed 
under Article 5 of G.S. Chapter 131E, which operate nursing homes, or who 
were appointed by the board of county commissioners when the nursing home 
administrators and the governing bodies of the hospitals licensed under Article 
5 of G.S. Chapter 131E, which operate nursing homes failed to make nomina- 
tions, may not be reappointed without the consent of a majority of the nursing 
home chief administrators and the governing bodies of the hospitals licensed 
under Article 5 of G.S. Chapter 131E, which operate nursing homes within the 
county. If the nursing home chief administrators and the governing bodies of 
the hospitals licensed under Article 5 of G.S. Chapter 131E, which operate 
nursing homes fail to approve or reject the reappointment within 45 days of 
being requested by the board of county commissioners, the commissioners may 
reappoint the member if they so choose. 

(d) Any vacancy shall be filled by appointment of a person for a one-year 
term. Any person replacing a member nominated by the chief administrators 
and the governing bodies of the hospitals licensed under Article 5 of G.S. 
Chapter 131K, which operate nursing homes or a person appointed when the 
chief administrators and the governing bodies of the hospitals licensed under 
Article 5 of G.S. Chapter 131K, which operate nursing homes failed to make a 
nomination shall be selected from among persons nominated by the adminis- 
trators and the governing bodies of the hospitals licensed under Article 5 of 
G.S. Chapter 131E, which operate nursing homes, as provided in subsection 
(b). If the county commissioners fail to appoint members to a committee, or fail 
to fill a vacancy, the appointment may be made or vacancy filled by the 
Secretary or the Secretary's designee no sooner than 45 days after the 
commissioners have been notified of the appointment or vacancy if nomination 
or approval of the nursing home administrators and the governing bodies of 
the hospitals licensed under Article 5 of G.S. Chapter 131E, which operate 
nursing homes is not required. If nominations or approval of the nursing home 
administrators and the governing bodies of the hospitals licensed under Article 
5 of G.S. Chapter 131E, which operate nursing homes is required, the 
appointment may be made or vacancy filled by the Secretary or the Secretary's 
designee no sooner than 45 days after the commissioners have received the 
nomination or approval, or no sooner than 45 days after the 45-day period for 
action by the nursing home administrators and the governing bodies of the 
hospitals licensed under Article 5 of G.S. Chapter 131E, which operate nursing 
homes. 
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(e) The committee shall elect from its members a chair, to serve a one-year 
term. 

(f) Each member must be a resident of the county which the committee 
serves. No person or immediate family member of a person with a financial 
interest in a home served by a committee, or employee or governing board 
member or immediate family member of an employee or governing board 
member of a home served by a committee, or immediate family member of a 
patient in a home served by a committee may be a member of a committee. 
Membership on a committee shall not be considered an office as defined in G.S. 
128-1 or G.S. 128-1.1. Any county commissioner who is appointed to the 
committee shall be deemed to be serving on the committee in an ex officio 
capacity. Members of the committee shall serve without compensation, but 
may be reimbursed for the amount of actual expenses incurred by them in the 
performance of their duties. The names of the committee members and the 
date of expiration of their terms shall be filed with the Division of Aging, which 
shall supply a copy to the Division of Facility Services. 

(g) The Division of Aging, Department of Health and Human Services, shall 
develop training materials which shall be distributed to each committee 
member and nursing home. Each committee member must receive training as 
specified by the Division of Aging prior to exercising any power under 
subsection (h) of this section. The Division of Aging, Department of Health and 
Human Services, shall provide the committees with information, guidelines, 
training, and consultation to direct them in the performance of their duties. 

(h)(1) Each committee shall apprise itself of the general conditions under 

which the persons are residing in the homes, and shall work for the 
best interests of the persons in the homes. This may include assisting 
persons who have grievances with the home and facilitating the 
resolution of grievances at the local level. 

(2) Each committee shall quarterly visit the nursing home it serves. For 
each official quarterly visit, a majority of the committee members 
shall be present. In addition, each committee may visit the nursing 
home it serves whenever it deems it necessary to carry out its duties. 
In counties with four or more nursing homes, the subcommittee 
assigned to a home shall perform the duties of the committee under 
this subdivision, and a majority of the subcommittee members must 
be present for any visit. 

(3) Each member of a committee shall have the right between 10:00 A.M. 
and 8:00 P.M. to enter into the facility the committee serves in order 
to carry out the members’ responsibilities. In a county where subcom- 
mittees have been established, this right of access shall be limited to 
homes served by those subcommittees to which the member has been 
appointed. 

(4) The committee or subcommittee may communicate through its chair 
with the Department or any other agency in relation to the interest of 
any patient. The identity of any complainant or resident involved in a 
complaint shall not be disclosed except as permitted under the Older 
Americans Act of 1965, as amended, 42 U.S.C. § 3001 et seq. 

(5) pan home shall cooperate with the committee as it carries out its 

uties. 

(6) Before entering into any nursing home, the committee, subcommittee, 
or member shall identify itself to the person present at the facility who 
is in charge of the facility at that time. 

(i) Any written communication made by a member of a nursing home 
advisory committee within the course and scope of the member’s duties, as 
specified in G.S. 131E-128, shall be privileged to the extent provided in this 
subsection. This privilege shall be a defense in a cause of action for libel if the 
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member was acting in good faith and the statements or communications do not 
amount to intentional wrongdoing. 

To the extent that any nursing home advisory committee or any member 
thereof is covered by liability insurance, that committee or member shall be 
deemed to have waived the qualified immunity herein to the extent of 
indemnification by insurance. (1977, c. 897, s. 2; 1977, 2nd Sess., c. 1192, s. 1; 
FORS seinioinss. 4-9 ca 7 SL Ss 1S lO;4L98 bh cx 682; iswds 995) 1c. U254 esa; 
1997-176, s. 1; 1997-448, s. 11A.118(a).) 


§ 1381E-128.1. Nursing home medication management ad- 
visory committee. 


(a) Definitions. — As used in this section, unless the context requires 
otherwise, the term: 

(1) “Advisory committee” means a medication management committee 
established under this section to advise the quality assurance com- 
mittee. 

(2) “Medication-related error” means any preventable medication-related 
event that adversely affects a patient in a nursing home and that is 
related to professional practice, or health care products, procedures, 
and systems, including prescribing, prescription order communica- 
tions, product labeling, packaging and nomenclature, compounding, 
dispensing, distribution, administration, education, monitoring, and 
use. 

(3) “Nursing home” means a nursing home licensed under this Chapter 
and includes an adult care home operated as part of a nursing home. 

(4) “Potential medication-related error” means a medication-related error 
that has not yet adversely affected a patient in a nursing home, but 
that has the potential to if not anticipated or prevented or if left 
unnoticed. 

(5) “Quality assurance committee” means a committee established in a 
nursing home in accordance with federal and State regulations to 
identify circumstances requiring quality assessment and assurance 
activities and to develop and implement appropriate plans of action to 
correct deficiencies in quality of care. 

(b) Purpose. — It is the purpose of the General Assembly to enhance 
compliance with this Part through the establishment of medication manage- 
ment advisory committees in nursing homes. The purpose of these committees 
is to assist nursing homes to identify medication-related errors, evaluate the 
causes of those errors, and take appropriate actions to ensure the safe 
prescribing, dispensing, and administration of medications to nursing home 
patients. 

(c) Advisory Committee Established; Membership. — Every nursing home 
shall establish a medication management advisory committee to advise the 
quality assurance committee on quality of care issues related to pharmaceu- 
tical and medication management and use in the nursing home. The nursing 
home shall maintain the advisory committee as part of its administrative 
duties. The advisory committee shall be interdisciplinary and consist of the 
nursing home administrator and at least the following members appointed by 
the nursing home administrator: 

(1) The director of nursing. 

(2) The consultant pharmacist. 

(3) A physician designated by the nursing home administrator. 

(4) At least three other members of the nursing home staff. 

(d) Meetings. — The advisory committee shall meet as needed but not less 
frequently than quarterly. The Director of Nursing or Staff Development 
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Coordinator shall chair the advisory committee. The nursing home adminis- 
trator shall ensure that a record is maintained of each meeting. 

(e) Confidentiality. — The meetings or proceedings of the advisory commit- 
tee, the records and materials it produces, and the materials it considers, 
including analyses and reports pertaining to medication-related error report- 
ing under G.S. 131E-128.2 and G.S. 131E-128.5 and pharmacy reports on drug 
defects and adverse reactions under G.S. 131E-128.4, shall be confidential and 
not be considered public records within the meaning of G.S. 132-1. The 
meetings or proceedings and records and materials also shall not be subject to 
discovery or introduction into evidence in any civil action against a nursing 
home or a provider of professional health services resulting from matters that 
are the subject of evaluation and review by the committee. No person who was 
in attendance at a meeting of the committee shall testify in any civil action as 
to any evidence or other matters produced or presented during the meetings or 
proceedings of the committee or as to any findings, recommendations, evalu- 
ations, opinions, or other actions of the committee or its members. Notwith- 
standing the foregoing: 

(1) Information, documents, or records otherwise available, including any 
deficiencies found in the course of an inspection conducted under G.S. 
131E-105, shall not be immune from discovery or use in a civil action 
merely because they were presented during meetings or proceedings 
of the advisory committee. A member of the advisory committee or a 
person who testifies before the committee may testify in a civil action 
but cannot be asked about that person’s testimony before the commit- 
tee or any opinion formed as a result of the committee meetings or 
proceedings. 

(2) Information that is confidential and not subject to discovery or use in 
civil actions under this subsection may be released to a professional 
standards review organization that performs any accreditation or 
certification function. Information released to the professional stan- 
dards review organization shall be limited to information reasonably 
necessary and relevant to the standards review organization’s deter- 
mination to grant or continue accreditation or certification. Informa- 
tion released to the standards review organization retains its confi- 
dentiality and is not subject to discovery or use in any civil action as 
provided under this subsection. The standards review organization 
shall keep the information confidential subject to this subsection. 

(3) Information that is confidential and not subject to discovery or use in 
civil actions under this subsection may be released to the Department 
of Health and Human Services pursuant to its investigative authority 
under G.S. 131E-105. Information released to the Department shall 
be limited to information reasonably necessary and relevant to the 
Department’s investigation of compliance with Part 1 of Article 6 of 
this Chapter. Information released to the Department retains its 
confidentiality and is not subject to discovery or use in any civil action 
as provided in this subsection. The Department shall keep the 
information confidential subject to this subsection. 

(4) Information that is confidential and is not subject to discovery or use 
in civil actions under this subsection may be released to an occupa- 
tional licensing board having jurisdiction over the license of an 
individual involved in an incident that is under review or investiga- 
tion by the advisory committee. Information released to the occupa- 
tional licensing board shall be limited to information reasonably 
necessary and relevant to an investigation being conducted by the 
licensing board pertaining to the individual’s involvement in the 
incident under review by the advisory committee. Information re- 
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leased to an occupational licensing board retains its confidentiality 
and is not subject to discovery or use in any civil action as provided in 
this subsection. The occupational licensing board shall keep the 
information confidential subject to this subsection. 

(f) Duties. — The advisory committee shall do the following: 

(1) Assess the nursing home’s pharmaceutical management system, in- 
cluding its prescribing, distribution, administration policies, proce- 
dures, and practices and identify areas at high risk for medication- 
related errors. 

(2) Review the nursing home’s pharmaceutical management goals and 
respond accordingly to ensure that these goals are being met. 

(3) Review, investigate, and respond to nursing home incident reports, 
deficiencies cited by licensing or credentialing agencies, and resident 
grievances that involve actual or potential medication-related errors. 

(4) Identify goals and recommendations to implement best practices and 
procedures, including risk reduction technology, to improve patient 
safety by reducing the risk of medication-related errors. 

(5) Develop recommendations to establish a mandatory, nonpunitive, 
confidential reporting system within the nursing home of actual and 
potential medication-related errors. 

(6) Develop specifications for drug dispensing and administration docu- 
mentation procedures to ensure compliance with federal and State 
law, including the North Carolina Nursing Practice Act. 

(7) Develop specifications for self-administration of drugs by qualified 
patients in accordance with law, including recommendations for 
assessment procedures that identify patients who may be qualified to 
self-administer their medications. 

(g) Penalty. — The Department may take adverse action against the license 
of a nursing home upon a finding that the nursing home has failed to comply 
with this section, G.S. 1381E-128.2, 1381E-128.3, 131EH-128.4, or 131E-128.5. 
(2003-398, s. 1.) 


Effect of Amendments. — Session Laws 
2003-393, s. 3, made this section effective Jan- 
uary 1, 2004. 


§ 131E-128.2. Nursing home quality assurance committee; 
duties related to medication error prevention. 


Every nursing home administrator shall ensure that the nursing home 
quality assurance committee develops and implements appropriate measures 
to minimize the risk of actual and potential medication-related errors, includ- 
ing the measures listed in this section. The design and implementation of the 
measures shall be based upon recommendations of the medication manage- 
ment advisory committee and shall: 

(1) Increase awareness and education of the patient and family members 
about all medications that the patient is using, both prescription and 
over-the-counter, including dietary supplements. 

(2) Increase prescription legibility. 

(3) Minimize confusion in prescription drug labeling and packaging, 
including unit dose packaging. 

(4) Develop a confidential and nonpunitive process for internal reporting 
of actual and potential medication-related errors. 

(5) To the extent practicable, implement proven medication safety prac- 
tices, including the use of automated drug ordering and dispensing 
systems. 
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(6) Educate facility staff engaged in medication administration activities 
on similar-sounding drug names. 

(7) Implement a system to accurately identify recipients before any drug 
is administered. 

(8) Implement policies and procedures designed to improve accuracy in 
medication administration and in documentation by properly autho- 
rized individuals, in accordance with prescribed orders and stop order 
policies. 

(9) Implement policies and procedures for patient self-administration of 
medication. 

(10) Investigate and analyze the frequency and root causes of general 
categories and specific types of actual or potential medication-related 
errors. 

(11) Develop recommendations for plans of action to correct identified 
deficiencies in the facility's pharmaceutical management practices. 
(2003-398, s. 1.) 


Editor’s Note. — Session Laws 2003-393, s. 
3, made this section effective January 1, 2004. 


§ 131E-128.3. Staff orientation on medication error pre- 
vention. 


The nursing home administrator shall ensure that the nursing home provide 
a minimum of one hour of education and training in the prevention of actual or 
potential medication-related errors. This training shall be provided upon 
orientation and annually thereafter to all nonphysician personnel involved in 
direct patient care. The content of the training shall include at least the 
following: 

(1) General information relevant to the administration of medications 
including terminology, procedures, routes of medication administra- 
tion, potential side effects, and adverse reactions. 

(2) Additional instruction on categories of medication pertaining to the 
specific needs of the patient receiving the medication. 

(3) The facility’s policy and procedures regarding its medication adminis- 
tration system. 

(4) How to assist patients with safe and accurate self-administration of 
medication, where appropriate. 

(5) Identifying and reporting actual and potential medication-related 
errors. (2003-393, s. 1.) 


Editor’s Note. — Session Laws 2003-393, s. 
3, made this section effective January 1, 2004. 


§ 131E-128.4. Nursing home pharmacy reports; duties of 
consultant pharmacist. 


(a) The consultant pharmacist for a nursing home shall conduct a drug 
regimen review for actual and potential drug therapy problems in the nursing 
home and make remedial or preventive clinical recommendations into the 
medical record of every patient receiving medication. The consultant pharma- 
cist shall conduct the review at least monthly in accordance with the nursing 
home’s policies and procedures. 

(b) The consultant pharmacist shall report and document any drug irregu- 
larities and clinical recommendations promptly to the attending physician or 
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nurse-in-charge and the nursing home administrator. The reports shall include 
problems identified and recommendations concerning: 

(1) Drug therapy that may be affected by biological agents, laboratory 
tests, special dietary requirements, and foods used or administered 
concomitantly with other medication to the same recipient. 

(2) Monitoring for potential adverse effects. 

(3) Allergies. 

(4) Drug interactions, including interactions between prescription drugs 
and over-the-counter drugs, drugs and disease, and interactions 
between drugs and nutrients. 

(5) Contraindications and precautions. 

(6) Potential therapeutic duplication. 

(7) Overextended length of treatment of certain drugs typically prescribed 
for a short period of time. 

(8) Beer’s listed drugs that are potentially inappropriate for use by elderly 
persons. 

(9) Undertreatment or medical conditions that are suboptimally treated 
or not treated at all that warrant additional drug therapy to ensure 
quality of care. 

(10) Other identified problems and recommendations. 

(c) The consultant pharmacist shall report drug product defects and adverse 
drug reactions in accordance with the ASHSP-USP-FDA Drug Product Defect 
Reporting System and the USP Adverse Drug Reaction Reporting System. The 
term “ASHSP-USP-FDA” means American Society of Health System Pharma- 
cists-United States Pharmacopoeia-Food and Drug Administration. Informa- 
tion released to the ASHSP-USP-FDA retains its confidentiality and is not 
subject to discovery or use in any civil action as provided under G.S. 
131E-128.1. 

(d) The consultant pharmacist shall ensure that all known allergies and 
adverse effects are documented in plain view in the patient’s medical record, 
including the medication administration records, and communicated to the 
dispensing pharmacy. The specific medications and the type of allergy or 
adverse reaction shall be specified in the documentation. 

(e) The consultant pharmacist shall ensure that drugs that are not specifi- 
cally limited as to duration of use or number of doses shall be controlled by 
automatic stop orders. The consultant pharmacist shall further ensure that 
the prescribing provider is notified of the automatic stop order prior to the 
dispensing of the last dose so that the provider may decide whether to continue 
to use the drug. 

(f) The consultant pharmacist shall, on a quarterly basis, submit a sum- 
mary of the reports submitted under subsections (a) and (b) of this section to 
the medication management advisory committee established under G.S. 131E- 
128.1. The summary shall not include any information that would identify a 
patient, a family member, or an employee of the nursing home. The purpose of 
the summary shall be to facilitate the identification and analysis of weak- 
nesses in the nursing home’s pharmaceutical care system that have an adverse 
impact on patient safety. (2003-393, s. 1.) 


Effect of Amendments. — Session Laws 
2003-393, s. 3, made this section effective Jan- 
uary 1, 2004. 


§ 131E-128.5. Medication-related error reports. 


(a) The Secretary of Health and Human Services shall contract with a 
public or private entity to develop and implement a Medication Error Quality 
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Initiative. The Initiative would provide for, among other things, receipt and 
analysis by the contracting entity of annual reports from each nursing home on 
the nursing home’s medication-related errors. The report submitted by the 
nursing home shall not contain information that would identify the patient, 
the individual reporting the error, or other persons involved in the occurrence. 
The report shall include the following: 
(1) The total number of medication-related errors for the preceding year. 
(2) A listing of the types of medication-related errors, the number of 
medication-related errors, the root cause analysis of each error, and 
the staff level involved. 
(3) A listing of the types of injuries caused and the number of injuries 
occurring. 
(4) The types of liability claims filed based on an adverse incident or 
reportable injury. 

(b) The contracting entity shall provide for analysis of the medication- 
related error reports to determine trends in the incidence of medication-related 
errors in nursing homes. Information released to the contractor retains its 
confidentiality and is not subject to discovery or use in any civil action as 
provided under G.S. 131E-128.1, and the contractor shall keep the information 
confidential subject to that section. (2003-393, s. 1.) 


Editor’s Note. — Session Laws 2003-393, s. G.S. 131E-128.5 as enacted in this act.” 
2, provides: “The Department shall use avail- Session Laws 2003-393, s. 3, made this sec- 
able grants and federal funds to implement _ tion effective January 1, 2004. 


§ 131E-129. Penalties. 


(a) Violations classified. The Department shall impose an administrative 
penalty in accordance with provisions of this Part on any facility’s licensee 
which is found to be in violation of the requirements of G.S. 131E-117 or 
applicable State and federal laws and regulations. Citations issued for viola- 
tions shall be classified according to the nature of the violation as follows: 

(1) “Type A Violation” means a violation by a facility’s licensee of the 
regulations, standards, and requirements set forth in G.S. 131E-117, 
or applicable State or federal laws and regulations governing the 
licensure or certification of a facility which results in death or serious 
physical harm, or results in substantial risk that death or serious 
physical harm will occur. Type A Violations shall be abated or 
eliminated immediately. The Department shall require an immediate 
plan of correction for each Type A Violation. The person making the 
findings shall do the following: 

a. Orally and immediately inform the administrator of the facility of 
the specific findings and what must be done to correct them and 
set a date by which the violation must be corrected; 

b. Within 10 working days of the investigation, confirm in writing to 
the administrator the information provided orally under sub- 
subdivision a. of this subdivision; and 

c. Provide a copy of the written confirmation required under sub- 
subdivision b. of this subdivision to the Department. 

The Department shall impose a civil penalty in an amount not less 

than five hundred dollars ($500.00) nor more than ten thousand 

dollars ($10,000) for each Type A Violation. 

(2) “Type B Violation” means a violation by a facility’s licensee of the 
regulations, standards and requirements set forth in G.S. 131E-117 or 
applicable State or federal laws and regulations governing the licen- 
sure or certification of a facility which presents a direct relationship to 
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the health, safety, or welfare of any resident, but which does not result 
in substantial risk that death or serious physical harm will occur. The 
Department shall require a plan of correction for each Type B 
Violation and may require the facility to establish a specific plan of 
correction within a specific time period to address the violation. 

(b) Penalties for failure to correct violations within time specified. 

(1) Where a facility’s licensee has failed to correct a Type A Violation, the 
Department shall assess the facility’s licensee a civil penalty in the 
amount of up to five hundred dollars ($500.00) for each day that the 
deficiency continues beyond the time specified in the plan of correction 
approved by the Department or its authorized representative. The 
Department or its authorized representative shall ensure that the 
violation has been corrected. 

(2) Where a facility’s licensee has failed to correct a Type B Violation 
within the time specified for correction by the Department or its 
authorized representative, the Department shall assess the facility’s 
licensee a civil penalty in the amount of up to two hundred dollars 
($200.00) for each day that the deficiency continues beyond the time 
specified in the plan of correction approved by the Department or its 
authorized representative without just reason for such failure. The 
Department or its authorized representative shall ensure that the 
violation has been corrected. 

(3) The Department shall impose a civil penalty on a facility’s licensee 
which is treble the amount assessed under subdivision (1) of subsec- 
tion (a) when a facility under the management, ownership, or control 
of that same licensee has received a citation and paid a penalty for 
violating the same specific provision of a statute or regulation for 
which the facility’s licensee has received a citation during the previous 
12 months. The counting of the 12-month period shall be tolled during 
any time when the facility is being operated by a court-appointed 
temporary manager pursuant to Article 13 of this Chapter. 

(c) Factors to be considered in determining amount of initial penalty. In 
determining the amount of the initial penalty to be imposed under this section, 
the Department shall consider the following factors: 

(1) The gravity of the violation, including the fact that death or serious 
physical harm to a resident has resulted; the severity of the actual or 
potential harm, and the extent to which the provisions of the appli- 
cable statutes or regulations were violated; 

(la) The gravity of the violation, including the probability that death or 
serious physical harm to a resident will result; the severity of the 
potential harm, and the extent to which the provisions of the appli- 
cable statutes or regulations were violated; 

(1b) The gravity of the violation, including the probability that death or 
serious physical harm to a resident may result; the severity of the 
potential harm, and the extent to which the provisions of the appli- 
cable statutes or regulations were violated; 

(2) The reasonable diligence exercised by the licensee to comply with G.S. 
131E-256 and G.S. 131E-265 and other applicable State and federal 
laws and regulations; 

(2a) Efforts by the licensee to correct violations; 

(3) The number and type of previous violations committed by the licensee 
within the past 36 months; 

(4) The amount of assessment necessary to insure immediate and contin- 
ued compliance; and 

(5) The number of patients put at risk by the violation. 

(cl) The facts found to support the factors in subsection (c) of this section 
shall be the basis in determining the amount of the penalty. The Secretary 
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shall document the findings in written record and shall make the written 
record available to all affected parties including: 

(1) The penalty review committee; 

(2) The local department of social services who is responsible for oversight 

of the facility involved; 

(3) The licensee involved; 

(4) The residents affected; and 

(5) The family members or guardians of the residents affected. 

(c2) Local county departments of social services and Division of Facilities 
Services personnel shall submit proposed penalty recommendations to the 
Department within 45 days of the citation of a violation. 

(d) The Department shall impose a civil penalty on any facility’s licensee 
which refuses to allow an authorized representative of the Department to 
inspect the premises and records of the facility. 

(e) Any facility’s licensee wishing to contest a penalty shall be entitled to an 
administrative hearing as provided in the Administrative Procedure Act, 
Chapter 150B of the General Statutes. At least the following specific issues 
shall be addressed at the administrative hearing: 

(1) The reasonableness of the amount of any civil penalty assessed, and 

(2) The degree to which each factor has been evaluated pursuant to 
subsection (c) of this section to be considered in determining the 
amount of an initial penalty. 

If a civil penalty is found to be unreasonable or if the evaluation of each 
factor is found to be incomplete, the hearing officer may recommend that the 
penalty be adjusted accordingly. 

(f) The Secretary may bring a civil action in the superior court of the county 
wherein the violation occurred to recover the amount of the administrative 
penalty whenever a facility’s licensee: 

(1) Which has not requested an administrative hearing fails to pay the 
penalty within 60 days after being notified of the penalty; or 

(2) Which has requested an administrative hearing fails to pay the 
penalty within 60 days after receipt of a written copy of the decision 
as provided in G.S. 150B-36. 

(g) The penalty review committee established pursuant to G.S. 131D-34(h) 
shall review administrative penalties assessed pursuant to this section. 

(g1) In lieu of assessing an administrative penalty, the Secretary may order 
a facility to provide staff training if: 

(1) The cost of training does not exceed one thousand dollars ($1,000); 
(2) The penalty would be for the facility’s only violation within a 12-month 
period preceding the current violation and while the facility is under 
the same management; and 
(3) The training is: 
a. Specific to the violation; 
b. Approved by the Department of Health and Human Services; and 
c. Taught by someone approved by the Department and other than 
the provider. 

(h) The Department shall not assess an administrative penalty against a 
facility under this section if a civil monetary penalty has been assessed for the 
same violation under federal enforcement laws and regulations. 

(i) The clear proceeds of civil penalties provided for in this section shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. (1987, c. 600, s. 2; 1989, c. 556, s. 2; 1993, c. 390, s. 2; 1995, c. 396, 


s. 1; 1995 (Reg. Sess., 1996), c. 602, s. 2; 1997-431, s. 2; 1997-443, s. 11A.122: 
1998-215, s. 78(b).) 
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Legal Periodicals. — For a survey of 1996 
developments in constitutional law, see 75 
N.C.L. Rev. 2252 (1997). 


§ 131E-130. First available bed priority for certain nurs- 
ing home patients. 


(a) If a patient is temporarily absent, for no more than 15 days, from a 
nursing home to obtain medical treatment at a hospital other than a State 
mental hospital, the nursing home; (i) shall provide the patient with the first 
bed available at or after the time the nursing home receives written notifica- 
tion of the specific date of discharge from the hospital; and (ii) shall grant the 
patient priority of admission over applicants for admission to the nursing 
home. 

The duration of the temporary absence shall be calculated from the day of 
the patient’s admission to a hospital until the date the nursing home receives 
written notice of the specific date of discharge. 

This subsection shall not apply in instances in which the patient’s treatment 
can no longer be provided by the nursing home upon re-admission. 

(b) Ifthe Department finds that a nursing home has violated the provisions 
of subsection (a) of this section, the Department may assess a civil penalty of 
fifty dollars ($50.00) a day, up to a maximum of one thousand five hundred 
dollars ($1,500), against the nursing home, for each violation. 

The clear proceeds of penalties provided for in this subsection shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. 

(c) The provisions of Chapter 150B of the General Statutes that govern 
contested cases apply to appeals from Department action pursuant to this 
section. (1987 (Reg. Sess., 1988), c. 1080, s. 1; 1998-215, s. 79.) 


§ 1381E-131. Rule-making authority; enforcement. 


The Commission shall adopt rules necessary for the implementation of this 
Part. 

The Department shall enforce the rules adopted by the Commission to 
implement this Part. (1998, c. 499, s. 2.) 


§§ 131E-132 through 131E-134: Reserved for future codification pur- 


poses. 


Part 3. Home Care Agency Licensure Act. 


§ 131E-135. Title; purpose. 


(a) This Part shall be known as “Home Care Agency Licensure Act.” 
(b) The purpose of this Part is to establish licensing requirements for home 
BAL Mvenciess + bLUSS, C. (io,i8s.1, 1991, ¢..59, 6. 1: c. 761, Ss 34.) 


§ 181E-136. Definitions. 


As used in this Part, unless otherwise specified: 
(1) “Commission” means the North Carolina Medical Care Commission. 
(la) “Geographic service area” means the geographic area in which a 
licensed agency provides home care services. 
(2) “Home care agency” means a private or public organization that 
provides home care services. 
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(2a) “Home care agency director” means the person having administrative 
responsibility for the operation of the licensed agency site. 

(2b) “Home care client” means an individual who receives home care 
services. 

(3) “Home care services” means any of the following services and directly 
related medical supplies and appliances, which are provided to an 
individual in a place of temporary or permanent residence used as an 
individual’s home: 

a. Nursing care provided by or under the supervision of a registered 
nurse; 

b. Physical, occupational, or speech therapy, when provided to an 
individual who also is receiving nursing services, or any other of 
these therapy services, in a place of temporary or permanent 
residence used as the individual’s home; 

c. Medical social services; 

d. In-home aide services that involve hands-on care to an individual; 

e. Infusion nursing services; and 

f. Assistance with pulmonary care, pulmonary rehabilitation or ven- 
tilation. 

The term does not include: health promotion, preventative health and 
community health services provided by public health departments; 
maternal and child health services provided by public health depart- 
ments, by employees of the Department of Health and Human 
Services under G.S. 130A-124, or by developmental evaluation centers 
under contract with the Department of Health and Human Services to 
provide services under G.S. 130A-124; hospitals licensed under Article 
5 of Chapter 131E of the General Statutes when providing follow-up 
care initiated to patients within six months after their discharge from 
the hospital; facilities and programs operated under the authority of 
G.S.:122C and providing services within the scope of G.S. 122C; 
schools, when providing services pursuant to Article 9 of Chapter 
115C; the practice of midwifery by a person licensed under Article 10A 
of Chapter 90 of the General Statutes; hospices licensed under Article 
10 of Chapter 131E of the General Statutes when providing care to a 
hospice patient; an individual who engages solely in providing his own 
services to other individuals; incidental health care provided by an 
employee of a physician licensed to practice medicine in North 
Carolina in the normal course of the physician’s practice; or nursing 
registries if the registry discloses to a client or the client’s responsible 
party, before providing any services, that (i) it is not a licensed home 
care agency, and (ii) it does not make any representations or guaran- 
tees concerning the training, supervision, or competence of the per- 
sonnel provided. 

(4) “Home health agency” means a home care agency which is certified to 
receive Medicare and Medicaid reimbursement for providing nursing 
care, therapy, medical social services, and home health aide services 
on a part-time, intermittent basis as set out in G.S. 131E-176(12), and 
is thereby also subject to Article 9 of Chapter 131E. (1971, c. 539, s. 1; 
1983, c. 775, s. 1; 1983 (Reg. Sess., 1984),’'c. 1022, s. 4; 1987, ¢. 84, s. 
Ly 1991,-¢. 09,08. 1) ¢: 7615/8: 34: 1997-443. se 1A 90) 200 ssor eee 
10.40A(m).) 


Editor’s Note. — Session Laws 2005-276, s. ‘Current Operations and Capital Improve- 
1.2, provides: “This act shall be known as the ments Appropriations Act of 2005’.” 
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Session Laws 2005-276, s. 46.5 is a severabil- 2005-276, s. 10.40A(m), effective July 1, 2005, 
ity clause. added subdivisions (la), (2a) and (2b). 
Effect of Amendments. — Session Laws 


§ 1381E-137. Services to be provided in all counties. 


(a) Every county shall provide part-time, intermittent home care nursing 
services, and at least one of the following home care services: part-time, 
intermittent physical therapy, occupational therapy, speech therapy, medical 
social work, or home health aide services. 

(b) Repealed by Session Laws 1991, c. 59, s. 1. 

(c) These services shall be provided by a home care agency licensed under 
this Part. The county may provide these services by contract with another 
home care agency in another county. 

(d) Repealed by Session Laws 1985, c. 8, s. 1. (1977, 2nd Sess., c. 1184; 1979, 
Oe See boo. C170, ss. 1s 1950, c. 6: 1991 ¢c. 59, s. 1: « F6lese 34>) 


§ 131E-138. Licensure requirements. 


(a) No person or governmental unit shall operate a home care agency 
without a license obtained from the Department. Nothing in this Part shall be 
construed to extend or modify the licensing of individual health professionals 
by the licensing boards for their professions or to create any new professional 
license category. 

(b) Repealed by Session Laws 1991, c. 59, s. 1. 

(c) An application for a license shall be available from the Department, and 
each application filed with the Department shall contain all information 
requested by the Department. A license shall be granted to the applicant upon 
a determination by the Department that the applicant has complied with the 
provisions of this Part and the rules promulgated by the Commission under 
this Part. The Department shall charge the applicant a nonrefundable annual 
license fee in the amount of three hundred fifty dollars ($350.00). 

(d) The Department shall renew the license in accordance with the rules of 
the Commission. 

(e) Each license shall be issued only for the premises and persons named in 
the license and shall not be transferable or assignable except with the written 
approval of the Department. 

(f) The license shall be posted in a conspicuous place on the licensed 
premises. 

(g) The Commission shall adopt rules to ensure that a home care agency 
shall be deemed to meet the licensure requirements and issued a license 
without further review or inspection if: (i) the agency is already certified or 
accredited by the Joint Commission on Accreditation of Health Care Organi- 
zations, National League for Nursing, National Home Caring Council, North 
Carolina Accreditation Commission for In-Home Aide Services, or other 
entities recognized by the Commission and (ii) the agency is certified or 
accredited for all of the home care services that it provides; or (111) in the case 
of continuing care retirement communities licensed by the North Carolina 
Department of Insurance under Article 64 of Chapter 58 which also have 
nursing beds licensed by the Department of Health and Human Services under 
Article 6 of Chapter 131E, the Department certifies, as part of its licensure 
review or survey of the nursing beds, that the facility also meets all of the rules 
and regulations adopted by the Commission pursuant to this Part. The 
Department may, at its discretion, determine the frequency and extent of the 
review and inspection of home health agencies already certified as meeting 
federal requirements, but not more frequently than on an annual basis for 
poumine Veviews. (Lor ic. 5350. Sel... 070,.c.4/0-8, 128: 1983..¢ 775,8. b 1O9L. 
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c. 59, s. 1; c. 761, s. 34; 1997-443, s. 11A.118(a); 2003-284, s. 34.4(a); 2005-276, 


Ss. 41-2¢c)) 


Editor’s Note. — Session Laws 2003-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 


Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 41.2(d), effective October 1, 2005, 
substituted “three hundred fifty dollars 
($350.00)” for “one hundred seventy-five dollars 
($175.00)” in subsection (c). 


§ 131E-138.1. Licensure fees for nursing beds and adult 
care home beds in continuing care retirement 


communities. 


The Department shall charge continuing care retirement communities 
licensed under Article 64 of Chapter 58 of the General Statutes that have 
nursing home beds or adult care home beds licensed by the Department a 
nonrefundable annual base license fee in the amount of four hundred fifty 
dollars ($450.00) plus a nonrefundable annual per-bed fee in the amount of 
twelve dollars and fifty cents ($12.50). (2003-284, s. 34.9(a); 2005-276, s. 


41.2(1).) 


Editor’s Note. — Session Laws 2003-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 

Session Laws 2003-284, s. 34.9(b), made this 
section effective October 1, 2003. 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 


Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 41.20), effective October 1, 2005, 
substituted “four hundred fifty dollars 
($450.00)” for “two hundred twenty-five dollars 
($225.00)” and “twelve dollars and fifty cents 
($12.50)” for “six dollars and twenty-five cents 
($6.25).” 


§ 131E-139. Adverse action on a license. 


(a) The Department may suspend, revoke, annul, withdraw, recall, cancel or 
amend a license when there has been a substantial failure to comply with the 
provisions of this Part or the rules promulgated under this Part. 

(b) The provisions of Chapter 150B of the General Statutes, The Adminis- 
trative Procedure Act, shall govern all administrative action and judicial 
review in cases where the Department has taken the action described in 
subsection (a). (1971, c.539, s. 1: 1973) c. 476, s. 128: 1983, 6777518. 11987. 
OO 2 ieccu tl O 1G. OOS tl Cm oles oa) 
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§ 131E-140. Rules and enforcement. 


(a) The Commission may adopt, amend and repeal all rules necessary for 
the implementation of this Part and Part 3A of Article 6 of this Chapter. 
Provided, these rules shall not extend, modify, or limit the licensing of 
individual health professionals by their respective licensing boards; nor shall 
these rules in any way be construed to extend the appropriate scope of practice 
of any individual health care provider. Rules authorized under this section 
include rules: 

(1) That recognize the different types of home care services and shall 
adopt specific requirements for the provision of each type of home care 
service. 

(2) To establish staff qualifications, including professional requirements 
for home care agency staff. The rules may require that one or more 
staff of an agency be either licensed or certified. The rules may 
establish minimum training and education qualifications for staff and 
may include the recognition of professional certification boards for 
those professions not licensed or certified under other provisions of 
the North Carolina General Statutes provided that the professional 
board evaluates applicants on a basis that protects the public health, 
safety, or welfare. 

(3) For the purpose of ensuring effective supervision of in-home aide staff 
and timely provision of services, the Commission shall adopt rules 
defining geographic service areas for in-home aide services and 
staffing qualifications for hcensed home care agencies. 

(4) Prohibiting licensed home care agencies from hiring individuals listed 
on the Health Care Personnel Registry in accordance with G.S. 
131E-256(a)(1). 

(5) Requiring applicants for home care licensure to receive training in the 
requirements for licensure, the licensure process, and the rules 
pertaining to the operation of a home care agency. 

(al) The Commission shall adopt rules defining the scope of permissible 
advertising and promotional practice by home care agencies. 

(b) The Department shall enforce the rules adopted or amended by the 
Commission with respect to home care agencies and shall conduct an inspec- 
tion of each agency at least every three years. (1971, c. 539, s. 1; 1973, c. 476, 
peo slosj7c, 470, 5, |; 199l c 59,5. T-cells: 347 2005-276, ss, 10. 40A(a), 
10.40A(o).) 


Editor’s Note. — Session Laws 2005-276, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as the 2005-276, ss. 10.40A(a) and 10.40A(o), effective 
‘Current Operations and Capital Improve- July 1, 2005, rewrote the former provisions of 
ments Appropriations Act of 2005’.” the section, and added present subsection (al). 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§ 131E-141. Inspection. 


(a) The Department shall inspect home care agencies in accordance with 
rules adopted by the Commission to determine compliance with the provisions 
of this Part and the rules established by the Commission. 

(b) Notwithstanding the provisions of G.S. 8-53, “Communications between 
physician and patient,” or any other provision of law relating to the confiden- 
tiality of communications between physician and patient, the representatives 
of the Department who make these inspections may review any writing or 
other record in any recording medium which pertains to the admission, 
discharge, medication, treatment, medical condition, or history of persons who 
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are or have been clients of the agency being inspected unless that client objects 
in writing to review of that client’s records. Physicians, psychiatrists, nurses, 
and anyone else involved in giving treatment at or through an agency who may 
be interviewed by representatives of the Department may disclose to these 
representatives information related to any inquiry, notwithstanding the exist- 
ence of the physician-patient privilege in G.S. 8-53, “Communication between 
physician and patient,” or any other rule of law; provided the client has not 
made written objection to this disclosure. The agency, its employees, and any 
person interviewed during these inspections shall be immune from liability for 
damages resulting from the disclosure of any information to the Department. 
Any confidential or privileged information received from review of records or 
interviews, except as noted in G.S. 131E-124(c), shall be kept confidential by 
the Department and not disclosed without written authorization of the client 
or legal representative, or unless disclosure is ordered by a court of competent 
jurisdiction. The Department shall institute appropriate policies and proce- 
dures to ensure that this information shall not be disclosed without authori- 
zation or court order. The Department shall not disclose the name of anyone 
who has furnished information concerning an agency without the consent of 
that person. Neither the names of persons furnishing information nor any 
confidential or privileged information obtained from records or interviews 
shall be considered “public records” within the meaning of G.S. 132-1, “‘Public 
records’ defined.” Prior to releasing any information or allowing any inspec- 
tions referred to in this section, the client must be advised in writing by the 
licensed agency that the client has the right to object in writing to release of 
information or review of the client’s records and that by an objection in writing 
the client may prohibit the inspection or release of the records. 

(c) An agency must provide each client with a written notice of the Division 
of Facility Services hotline number in advance of furnishing care to the client 
or during the initial evaluation visit before the initiation of services. (1971, c. 
009, 8.1; 1973) cha vores. 12891981, ce586nse271983Nce 15 sie OU mew oe 
Ss. 1; c. 761, s. 34; 1999-113, s. 4; 2005-276, s. 10.40A(b).) 


Editor’s Note. — Session Laws 2005-276, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as the 2005-276, s. 10.40A(b), effective July 1, 2005, 
‘Current Operations and Capital Improve- added subsection (c). 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§ 131E-141.1. Penalties for violation. 


Any person who knowingly and willfully establishes, conducts, manages or 
operates any home care agency without a license is guilty of a Class 3 
misdemeanor and upon conviction is liable only for a fine of not more than five 
hundred dollars ($500.00) for the first offense and not more than five hundred 
dollars ($500.00) for each subsequent offense. (1991, c. 59, s. 1; c. 761, s. 34; 
1993, c. 539; Ss: 961; 1994 ix Sess. c. 24. 3, 14 


§ 131E-142. Injunction. 


(a) Notwithstanding the existence or pursuit of any other remedy, the 
Department shall, in the manner provided by law, maintain an action in the 
name of the State for injunction or other process against any person or 
governmental unit to restrain or prevent the establishment, conduct, manage- 
ment or operation of a home care agency without a license. 

(b) If any person shall hinder the proper performance of duty of the 
Secretary or a representative in carrying out the provisions of this Part, the 
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Secretary may institute an action in the superior court of the county in which 
the hindrance occurred for injunctive relief against the continued hindrance 
irrespective of all other remedies at law. 

(c) Actions under this section shall be in accordance with Article 37 of 
Chapter 1 of the General Statutes and Rule 65 of the Rules of Civil Procedure. 
ancy Whoa sl; ADD cmb 9ssed .¢.761,. Ss 34.) 


Editor’s Note. — The Rules of Civil Proce- 
dure, referred to above, are found at G.S. 1A-1. 


§§ 13LE-143, 131E-144: Reserved for future codification purposes. 
Part 3A. Home Care Clients’ Bill of Rights. 


§ 131E-144.1. Legislative intent. 


It is the intent of the General Assembly to support an individual’s desire to 
live at home and receive home care services. (2005-276, s. 10.40A(n).) 


Editor’s Note. — Session Laws 2005-276, s. Session Laws 2005-276, s. 46.5 is a severabil- 
1.2, provides: “This act shall be known as the ity clause. 
‘Current Operations and Capital Improve- Session Laws 2005-276, s. 46.6, made this 
ments Appropriations Act of 2005’.” Part effective July 1, 2005. 


§ 131E-144.2. Definitions. 


Unless otherwise specified, the definitions that are provided in Part 3 of 
Article 6 of this Chapter apply in this Part. (2005-276, s. 10.40A(n).) 


§ 131E-144.3. Declaration of home care clients’ rights. 


Each client of a home care agency shall have the following rights: 

(1) To be informed and participate in his or her plan of care. 

(2) To be treated with respect, consideration, dignity, and full recognition 
of his or her individuality and right to privacy. 

(3) To receive care and services that are adequate, appropriate, and in 
compliance with relevant federal and State laws and rules and 
regulations. 

(4) To voice grievances about care and not be subjected to discrimination 
or reprisal for doing so. 

(5) To have his or her personal and medical records kept confidential and 
not be disclosed without appropriate written consent. 

(6) To be free of mental and physical abuse, neglect, and exploitation. 

(7) To receive a written statement of services provided by the agency and 
the charges the client is hable for paying. 

(8) To be informed of the process for acceptance and continuance of service 
and eligibility determination. 

(9) To accept or refuse services. 

(10) To be informed of the agency’s on-call service. 

(11) To be informed of supervisory accessibility and availability. 

(12) To be advised of the agency’s procedures for discharge. 

(13) To receive a reasonable response to his or her requests of the agency. 

(14) To be notified within 10 days when the agency’s license has been 
revoked, suspended, canceled, annulled, withdrawn, recalled, or 
amended. 
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(15) To be advised of the agency’s policies regarding patient responsibili- 
ties. (2005-276, s. 10.40A(n).) 


§ 131E-144.4. Notice to client. 


(a) During the agency’s initial evaluation visit or before furnishing services, 
a home care agency shall provide each client with the following: 

(1) A copy of the declaration of home care clients’ rights. 

(2) A copy of the agency’s policies regarding client responsibilities as it 
relates to safety and care plan compliance. 

(3) The address and telephone number for information, questions, or 
complaints about services provided by the agency. 

(4) The address and telephone number of the section of the Department of 
Health and Human Services responsible for the enforcement of the 
provisions of this Part. 

(b) Receipts for the declaration of home care clients’ rights and contact 
information required in this section shall be signed by the client and shall be 
retained in the agency’s files. (2005-276, s. 10.40A(n).) 


§ 131E-144.5. Implementation. 


Responsibility for implementing the provisions of this Part shall rest with 
the home care agency director. Each agency shall provide appropriate training 
to implement this Part. (2005-276, s. 10.40A(n).) 


§ 131E-144.6. Enforcement and investigation. 


(a) The Department of Health and Human Services shall be responsible for 
enforcing the provisions of this Part. The Department shall investigate 
complaints made to it and reply within a reasonable period of time, not to 
exceed 60 days. 

(al) When the Department of Health and Human Services receives a 
complaint alleging a violation of the provisions of this Part pertaining to client 
care or client safety, the Department shall initiate an investigation as follows: 

(1) Immediately upon receipt of the complaint if the complaint alleges a 
life-threatening situation. 

(2) Within 24 hours if the complaint alleges abuse of a client as defined by 
G.S. 131D-20(1). 

(3) Within 48 hours if the complaint alleges neglect of a client as defined 
by G.S. 131D-20(8). 

(4) Within two weeks in all other situations. 

The investigation shall be completed within 30 days. The requirements of 
this section are in addition to and not in lieu of any investigatory and reporting 
requirements for health care personnel pursuant to Article 15 of this Chapter, 
or for adult protective services pursuant to Article 6 of Chapter 108A of the 
General Statutes. 

(b) A home care agency shall investigate, within 72 hours, complaints made 
to the agency by a home care client or the client’s family and must document 
both the existence of the complaint and the resolution of the complaint. 
(2005-276, s. 10.40A(n).) 


§ 131E-144.7. Confidentiality. 


(a) The Department of Health and Human Services may inspect home care 
chents’ medical records maintained at the agency when necessary to investi- 
gate any alleged violation of this Part. 
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(b) The Department shall maintain the confidentiality of all persons who 
register complaints with the Department and of all medical records inspected 
by the Department. A person who has filed a complaint shall have access to 
information about a complaint investigation involving a specific home care 
client if written authorization is obtained from the client or legal representa- 
tive. (2005-276, s. 10.40A(n).) 


Part 4. Ambulatory Surgical Facility Licensure. 


§ 1381E-145. Title; purpose. 


= (a) This Part shall be known as the “Ambulatory Surgical Facility Licensure 
cts 
(b) The purpose of this Part is to provide for the development, establishment 
and enforcement of basic standards: 
(1) For the care and treatment of individuals in ambulatory surgical 
facilities; and 
(2) For the maintenance and operation of ambulatory surgical facilities so 
as to ensure safe and adequate treatment of such individuals in 
ambulatory surgical facilities. (1977, 2nd Sess., c. 1214, s. 1; 1983, c. 
i V9 8.\12) 


CASE NOTES 


A certificate of need is not dependent 
upon the requirement for a license; in fact, 
the statutes governing licensure of ambulatory 
surgical facilities (this section et seq.) and those 
governing certificates of need for new institu- 


tional health services (G.S. 181E-175 et seq.) 
are independent provisions. Christenbury Sur- 
gery Ctr. v. North Carolina Health & Human 
Servs., 1388 N.C. App. 309, 531 S.E.2d 219, 2000 
N.C. App. LEXIS 611 (2000). 


§ 1381E-146. Definitions. 


As used in this Part, unless otherwise specified: 

(1) “Ambulatory surgical facility” means a facility designed for the provi- 
sion of a specialty ambulatory surgical program or a multispecialty 
ambulatory surgical program. An ambulatory surgical facility serves 
patients who require local, regional or general anesthesia and a 
period of post-operative observation. An ambulatory surgical facility 
may only admit patients for a period of less than 24 hours and must 
provide at least one designated operating room as defined in subdivi- 
sion (1c) of this section or at least one gastrointestinal endoscopy room 
as defined in subdivision (1b) of this section and at least one 
designated recovery room, have available the necessary equipment 
and trained personnel to handle emergencies, provide adequate 
quality assurance and assessment by an evaluation and review 
committee, and maintain adequate medical records for each patient. 
An ambulatory surgical facility may be operated as a part of a 
physician or dentist’s office, provided the facility is icensed under G.S. 
Chapter 131E, Article 6, Part 4, but the performance of incidental, 
limited ambulatory surgical procedures which do not constitute an 
ambulatory surgical program as defined in subdivision (1a) and which 
are performed in a physician or dentist’s office does not make that 
office an ambulatory surgical facility. 

(la) “Ambulatory surgical program” means a formal program for provid- 
ing on a same-day basis those surgical procedures which require local, 
regional or general anesthesia and a period of post-operative obser- 
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vation to patients whose admission for more than 24 hours is 
determined, prior to surgery or gastrointestinal endoscopy, to be 


medically unnecessary. 


(1b) “Gastrointestinal endoscopy room” means a room used for the perfor- 
mance of procedures that require the insertion of a flexible endoscope 
into a gastrointestinal orifice to visualize the gastrointestinal lining 
and adjacent organs for diagnostic or therapeutic purposes. 

(1c) “Operating room” means a room used for the performance of surgical 
procedures requiring one or more incisions and that is required to 
comply with all applicable licensure codes and standards for an 


operating room. 


(2) “Commission” means the North Carolina Medical Care Commission. 
(1977, 2nd Sess.,“c. 1214,°s. 1; 1983) c. 775, s. 1; 1983 (Rees sesae 
1984), c. 1064, s. 1; 1997-456, s. 49(a); 2001-242, s. 1; 2005-346, s. 4.) 


Editor’s Note. — Session Laws 1997-456, s. 
49(b), effective August 29, 1997, provides: “This 
section conforms the definition of the term 
‘ambulatory surgical facility’ in the Ambulatory 
Surgical Facility Licensure Act to the definition 
of the same term in G.S. 131E-176, to reflect 
the amendment made to that statute by Section 
2 of Chapter 7 of the 1993 Session Laws. 
However, ambulatory surgical facilities with 
only one operating room developed prior to the 
effective date of Chapter 7 of the 1993 Session 
Laws may still be licensed as if this section had 
not been enacted.” 

Session Laws 2001-242, s. 5, provides: “This 
act is effective when it becomes law [June 23, 
2001]. This act shall not apply to any project 
which was not a new institutional health ser- 
vice as defined in G.S. 131E-176(16) prior to the 
effective date of this act and for which there has 
been a capital expenditure exceeding fifty thou- 
sand dollars ($50,000) or there was a legally 
binding obligation for a capital expenditure 
exceeding fifty thousand dollars ($50,000) in 
effect on or before the effective date of this act 
and which was reasonably expected to be com- 


pleted by December 31, 2002. A facility or office 
that was not licensed as an ambulatory surgical 
facility prior to the effective date of this act 
shall not become an ambulatory surgical facil- 
ity by virtue of the amendment set forth in 
Sections 1 and 2 of this act [which amended 
G.S. 131E-146 and 131E-176] and may not be 
licensed as an ambulatory surgical facility un- 
der Part D of Article 6 of Chapter 131E of the 
General Statutes without a certificate of need.” 

Session Laws 2005-346, s. 9, provides: “Noth- 
ing in Sections 2 through 10 of this act shall be 
construed to represent legislative intent as to 
the circumstances under which Medicare or 
Medicaid certification may be obtained for a 
provider of ambulatory surgery services.” 

Effect of Amendments. — Session Laws 
2005-346, s. 4, effective August 31, 2005, in- 
serted “as defined in subdivision (1c) of this 
section or at least one gastrointestinal endos- 
copy room as defined in subdivision (1b) of this 
section” in the second sentence of subdivision 
(1); substituted “surgery or gastrointestinal en- 
doscopy” for “surgery” in subdivision (la); and 
added subdivisions (1b) and (1c). 


§ 1381E-147. Licensure requirement. 


(a) No person shall operate an ambulatory surgical facility without a license 
obtained from the Department. 

(b) Applications shall be available from the Department, and each applica- 
tion filed with the Department shall contain all necessary and reasonable 
information that the Department may by rule require. A license shall be 
granted to the applicant upon a determination by the Department that the 
applicant has complied with the provisions of this Part and the rules promul- 
gated by the Commission under this Part. The Department shall charge the 
applicant a nonrefundable annual base license fee in the amount of seven 
hundred dollars ($700.00) plus a nonrefundable annual per-operating room fee 
in the amount of fifty dollars ($50.00). 

(c) A license to operate an ambulatory surgical facility shall be annually 
renewed upon the filing and the department’s approval of a renewal applica- 
tion. The renewal application shall be available from the Department and shall 
contain all necessary and reasonable information that the Department may by 
rule require. 
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(d) Each license shall be issued only for the premises and persons named in 
the application and shall not be transferable or assignable except with the 


written approval of the Department. 


(e) Licenses shall be posted in a conspicuous place on the licensed premises. 
ChO7T7, 2nd Sess., c. 1214,'s. 1;1988,'c. 775, s. 1; 2003-284, s. 34.5(a): 2005-276, 


s. 41.2(e).) 


Editor’s Note. — Session Laws 2003-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or labilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 


Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 41.2(e), effective October 1, 2005, 
in subsection (b), substituted “seven hundred 
dollars ($700.00)” for “three hundred fifty dol- 
lars ($350.00) and “fifty dollars ($50.00)” for 
“twenty-five dollars ($25.00).” 


CASE NOTES 


Expansion Required License But Not 
New Certificate of Need. — The defendant/ 
center was not required to obtain a separate 
certificate of need to develop additional operat- 
ing rooms, a recovery room, and necessary 
ancillary space at a second site within the 
service area for which it already held a certifi- 
cate of need although it conceded it needed an 
additional license. The defendant’s proposal 


was not a “new institutional health service” 
requiring a certificate of need, but rather, an 
expansion of an existing health service facility 
within the limitations permitted by statute. 
Christenbury Surgery Ctr. v. North Carolina 
Health & Human Servs., 138 N.C. App. 309, 
Hoe Sek 2dp2197 20009 N-C; App. LEXISr6lt 
(2000). 


§ 131E-148. Adverse action on a license. 


(a) Subject to subsection (b), the Department is authorized to deny a new or 
renewal application for a license, and to amend, recall, suspend or revoke an 
existing license upon a determination that there has been a substantial failure 
to comply with the provisions of this Part or the rules promulgated under this 
Pari 

(b) The provisions of Chapter 150B of the General Statutes, the Adminis- 
trative Procedure Act, shall govern all administrative action and judicial 
review in cases where the Department has taken the action described in 
eubeecuon ClO 1. 2nd oess.. © L214) 6 "l= 1983. c, 775, s. 1, 1987, c. S27. s 
1) 


§ 131E-149. Rules and enforcement. 


(a) The Commission is authorized to adopt, amend and repeal all rules 
necessary for the implementation of this Part. These rules shall be no stricter 
than those issued by the Commission under G.S. 131E-79 of the Hospital 
Licensing Act. 

(b) The Department shall enforce the rules adopted or amended by the 
Commission with respect to ambulatory surgical facilities. (1977, 2nd Sess., c. 
12513 Sete LBeld OS Fe Fo 5 coated ES melo Be) 
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§ 131E-150. Inspections. 


(a) The Department shall make or cause to be made inspections of ambu- 
latory surgical facilities as necessary. The Department is authorized to 
delegate to a State officer, agent, board, bureau or division of State government 
the authority to make inspections according to the rules adopted by the 
Commission. The Department may revoke this delegated authority in its 
discretion. 

(b) Notwithstanding the provisions of G.S. 8-53, “Communications between 
physician and patient,” or any other provision of law relating to the confiden- 
tiality of communications between physician and patient, the representatives 
of the Department who make these inspections may review any writing or 
other record in any recording medium which pertains to the admission, 
discharge, medication, treatment, medical condition, or history of persons who 
are or have been patients of the facility being inspected unless that patient 
objects in writing to review of that patient’s records. Physicians, psychologists, 
psychiatrists, nurses, and anyone else involved in giving treatment at or 
through a facility who may be interviewed by representatives of the Depart- 
ment may disclose to these representatives information related to an inquiry, 
notwithstanding the existence of the physician-patient privilege in G.S. 8-53, 
“Communication between physician and patient,” or any other rule of law; 
Provided the patient has not made written objection to this disclosure. The 
facility, its employees, and any person interviewed during these inspections 
shall be immune from lability for damages resulting from the disclosure of any 
information to the Department. Any confidential or privileged information 
received from review of records or interviews shall be kept confidential by the 
Department and not disclosed without written authorization of the patient or 
legal representative, or unless disclosure is ordered by a court of competent 
jurisdiction. The Department shall institute appropriate policies and proce- 
dures to ensure that this information shall not be disclosed without authori- 
zation or court order. The Department shall not disclose the name of anyone 
who has furnished information concerning a facility without the consent of 
that person. Neither the names of persons furnishing information nor any 
confidential or privileged information obtained from records or interviews 
shall be considered “public records” within the meaning of G.S. 132-1, “‘Public 
records’ defined.” Prior to releasing any information or allowing any inspec- 
tions referred to in this section, the patient must be advised in writing by the 
facility that the patient has the right to object in writing to this release of 
information or review of the records and that by objecting in writing, the 
patient may prohibit the inspection or release of the records. (1977, 2nd Sess., 
Gr 1214s. 19 SiecrasG) cron 1 9Ga 7c, ional) 


OPINIONS OF ATTORNEY GENERAL 


Posting of sign concerning right to ob- eral to Mr. I. O. Wilkerson, Jr, Director, 
ject to release of information is insuffi- Division of Facility Services, 51 N.C.A.G. 17 
cient notice. — See Opinion of Attorney Gen- (1981), rendered under former G.S. 131B-7. 


§ 131E-151. Penalties. 


A person who owns in whole or in part or operates an ambulatory surgical 
facility without a license is guilty of a Class 3 misdemeanor, and upon 
conviction will be subject only to a fine of not more than fifty dollars ($50.00) 
for the first offense and not more than five hundred dollars ($500.00) for each 
subsequent offense. Each day of continuing violation after conviction is 
considered a separate offense. (1977, 2nd messi, c. 1214567 1° 983 ery Taree, 
1993, c. 539, s. 962; 1994, Ex. Sess., c. 24, s. 14(c).) 
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§ 131E-152. Injunction. 


(a) Notwithstanding the existence or pursuit of any other remedy, the 
Department may, in the manner provided by law, maintain an action in the 
name of the State for injunction or other process against any person or 
governmental unit to restrain or prevent the establishment, conduct, manage- 
ment or operation of an ambulatory surgical facility without a license. 

(b) If any person shall hinder the proper performance of duty of the 
Secretary or a representative in carrying out the provisions of this Part, the 
Secretary may institute an action in the superior court of the county in which 
the hindrance occurred for injunctive relief against the continued hindrance, 
irrespective of all other remedies at law. 

(c) Actions under this section shall be in accordance with Article 37 of 
Chapter 1 of the General Statutes and Rule 65 of the Rules of Civil Procedure. 
@Ov7veeendioess., c) 1214, 's.1; 1983, c.. 775, s. 1.) 


§§ 131E-153, 131E-154: Reserved for future codification purposes. 
Part 5. Nursing Pool Licensure Act. 


§ 131E-154.1. Title; purpose. 


(a) This Part shall be known as “Nursing Pool Licensure Act”. 
(b) The purpose of this Part is to establish licensing requirements for 
nursing pools. (1989, c. 744, s. 1.) 


Editor’s Note. — Session Laws 1989, c. 744, 
s. 3, provided in part: “Nothing in this act 
obligates the General Assembly to appropriate 
funds to implement its terms. The Department 
of Human Resources shall implement this act 
to the extent that funds are available within 
the Department’s budget or are appropriated 


§ 181E-154.2. Definitions. 


by the General Assembly. The Department of 
Human Resources shall report to the Joint 
Legislative Commission on Governmental Op- 
erations by April 1, 1990 on any funds ex- 
pended in the implementation of this act and on 
projected costs for the full implementation of 
this act.” 


As used in this Part, unless the context clearly implies otherwise: 

(1) “Commission” means the North Carolina Medical Care Commission. 

(2) “Department” means the Department of Health and Human Services. 

(3) “Health Care Facility” means a hospital, psychiatric facility; rehabil- 
itation facility; long-term care facility; home health agency; interme- 
diate care facility for the mentally retarded; chemical dependency 
treatment facility; and ambulatory surgical facility. 

(4) “Nursing pool” means any person, firm, corporation, partnership, or 
association engaged for hire in the business of providing or procuring 
temporary employment in health care facilities for nursing personnel, 
including nurses, nursing assistants, nurses aides, and orderlies. 
“Nursing pool” does not include an individual who engages solely in 
providing his own services on a temporary basis to health care 


facilities. 


(5) “Trauma” means acute physical injury to the human body that is 
judged, by the use of standardized field triage criteria (anatomic, 
physiologic, or mechanism of injury), to create a significant risk of 
mortality or major morbidity. (1989, c. 744, s. 1; I9OSe er OSG rer 


1997-443, s. 11A.118(a).) 
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§ 131E-154.3. Licensing. 


(a) No person shall operate or represent himself to the public as operating 
a nursing pool without obtaining a license from the Department. 

(b) The Department shall provide applications for nursing pool licensure. 
Each application filed with the Department shall contain all information 
requested. A license shall be granted to the applicant upon a determination by 
the Department that the applicant has complied with the provisions of this 
Part and with the rules adopted by the Commission. Each license shall be 
issued only for the premises and persons named, shall not be transferable or 
assignable except with the written approval of the Department, and shall be 
posted in a conspicuous place on the licensed premises. 

(c) The Department shall renew the license in accordance with this Part and 
with rules adopted pursuant to it. 

(d) Nursing pools administered by health care facilities and agencies 
licensed under Article 5 or 6 of Chapter 131E of the General Statutes shall not 
be required to be separately licensed under this Article. However, any facility 
or agency exempted from licensure as a nursing pool under this subsection 
shall be subject to rules adopted pursuant to this Article. (1989 "C. (445 eee 


§ 131E-154.4. Rules and enforcement. 


(a) The Commission shall adopt, amend, and repeal all rules necessary for 
the implementation of this Part. These rules shall include the following 
requirements: 

(1) The nursing pool shall document that each employee who provides 
care meets the minimum licensing, training, and continuing educa- 
tion standards for the position in which the employee will be working; 

(2) The nursing pool shall comply with all other pertinent regulations 
relating to the health and other qualifications of personnel; 

(3) The nursing pool shall carry general and professional hability insur- 
ance to insure against the loss, damage, or expense incident to a claim 
arising out of the death or injury of any person as the result of 
negligence or malpractice in the provision of health care services by 
the nursing pool or its employees; 

(4) The nursing pool shall have written administrative and personnel 
policies to govern the services that it provides. These policies shall 
include those concerning patient care, personnel, training and orien- 
tation, supervision, employee evaluation, and organizational struc- 
ture; and 

(5) Any other aspects of nursing pool services that may need to be 
regulated to protect the public. 

(b) The Commission shall adopt no rules pertaining to the regulation of 
charges by the nursing pool or to wages paid by the nursing pool. (1989, c. 744, 
Sues) 


§ 131E-154.5. Inspections. 


The Department shall inspect all nursing pools that are subject to rules 
adopted pursuant to this Part in order to determine compliance with the 
provisions of this Part and with rules adopted pursuant to it. Inspections shall 
penoneied in accordance with rules adopted by the Commission. ( 1989..¢: 

bast 3. 1S) 
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§ 131E-154.6. Adverse action on a license; appeal proce- 
dures. 


(a) The Department may suspend, revoke, annul, withdraw, recall, cancel, 
or amend a license when there has been a substantial failure to comply with 
the provisions of this Part or with the rules adopted pursuant to it. 

(b) The provisions of Chapter 150B of the General Statutes, the Adminis- 
trative Procedure Act, shall govern all administrative action and judicial 
review in cases in which the Department has taken the action described in 
subsection (a) of this section. (1989, c. 744, s. 1.) 


§ 1381E-154.7. Injunction. 


(a) Notwithstanding the existence or pursuit of any other remedy, the 
Department may maintain an action in the name of the State for injunctive 
relief or other process against any person to restrain or prevent the establish- 
ment, conduct, management, or operation of a nursing pool without a license or 
to restrain or prevent substantial noncompliance with this Part or the rules 
adopted pursuant to it. 

(b) If any person hinders the proper performance of duty of the Department 
in carrying out the provisions of this Part, the Department may institute an 
action in the superior court of the county in which the hindrance occurred for 
injunctive relief against the continued hindrance. (1989, c. 744, s. 1.) 


§ 131E-154.8. Confidentiality. 


(a) Notwithstanding G.S. 8-53 or any other law pertaining to confidentiality 
of communications between physician and patient, in the course of an 
inspection conducted pursuant to G.S. 131E-154.5: 

(1) Department representatives may review any writing or other record 
concerning the admission, discharge, medication, treatment, medical 
condition, or history of any person who is or has been a nursing pool 
patient; and 

(2) Any person involved in treating a patient at or through a nursing pool 
may disclose information to a Department representative unless the 
patient objects in writing to review of his records or disclosure of the 
information. A nursing pool shall not release any information or allow 
any inspections under this section without first informing each 
affected patient in writing of his right to object to and thus prohibit 
release of information or review of records pertaining to him. 

A nursing pool, its employees, and any other person interviewed in the course 
of an inspection shall be immune from liability for damages resulting from 
disclosure of the information to the Department. 

(b) The Department shall not disclose: 

(1) Any confidential or privileged information obtained under this section 
unless the patient or his legal representative authorizes disclosure in 
writing or unless a court of competent jurisdiction orders disclosure; 
or 

(2) The name of anyone who has furnished information concerning a 
nursing pool without that person’s consent. 

The Department shall institute appropriate policies and procedures to ensure 
that unauthorized disclosure does not occur. Any Department employee who 
willfully discloses this information without appropriate authorization or court 
order shall be guilty of a Class 3 misdemeanor and, upon conviction, only fined 
at the discretion of the court but not in excess of five hundred dollars ($500.00). 

(c) All confidential or privileged information obtained under this section and 

the names of all persons providing this information are exempt from Chapter 
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132 of the General Statutes. (1989, c. 744, s. 1; 1993, c. 039, Ss. 963; 1994, Ex. 
Sess., c. 24, s. 14(c).) 


ARTICLE 7. 
Regulation of Emergency Medical Services. 


§ 131E-155. Definitions. 


As used in this Article, unless otherwise specified: 

(1) “Ambulance” means any privately or publicly owned motor vehicle, 
aircraft, or vessel that is specially designed, constructed, or modified 
and equipped and is intended to be used for and is maintained or 
operated for the transportation of patients on the streets or highways, 
waterways or airways of this State. 

(2) Repealed by Session Laws 1997-443, s. 11A.129C. 

(3) Redesignated as subdivision (13a). 

(4) “Commission” means the North Carolina Medical Care Commission. 

(5) “Emergency medical dispatcher” means an emergency 
telecommunicator who has completed an educational program ap- 
proved by the Department and has been credentialed as an emergency 
medical dispatcher by the Department. 

(6) “Emergency medical services” means services rendered by emergency 
medical services personnel in responding to improve the health and 
wellness of the community and to address the individual’s need for 
emergency medical care within the scope of practice as defined by the 
North Carolina Medical Board in accordance with G.S. 143-514 in 
order to prevent loss of life or further aggravation of physiological or 
psychological illness or injury. 

(6a) “Emergency medical services instructor” means an individual who 
has completed educational requirements approved by the Department 
and has been credentialed as an emergency medical services instruc- 
tor by the Department. 

(6b) “Emergency Medical Services Peer Review Committee” means a 
panel composed of EMS program representatives to be responsible for 
analyzing patient care data and outcome measures to evaluate the 
ongoing quality of patient care, system performance, and medical 
direction within the EMS system. The committee membership shall 
include physicians, nurses, EMS personnel, medical facility person- 
nel, and county government officials. Review of medical records by the 
EMS Peer Review Committee is confidential and protected under G:S. 
143-518. An EMS Peer Review Committee, its members, proceedings, 
records and materials produced, and materials considered shall be 
afforded the same protections afforded Medical Review Committees, 
their members, proceedings, records, and materials under G.S. 131E- 
oD, 

(7) “Emergency medical services personnel” means all the personnel 
defined in subdivisions (5), (6a), (8), (9), (10), (12), (13), (14), and (15) 
of this section. 

(8) “Emergency medical services-nurse practitioner” means a registered 
nurse who is licensed to practice nursing in North Carolina and 
approved to perform medical acts by the North Carolina Medical 
Board and the North Carolina Board of Nursing. Upon successful 
completion of an orientation program conducted under the authority 
of the medical director and approved by the Department, emergency 
medical services-nurse practitioners shall be approved by the medical 
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director to issue instructions to EMS personnel. These instructions 
shall be in accordance with protocols approved by the EMS system 
and Office of Emergency Medical Services and under the direction of 
the medical director. 

(9) “Emergency medical services-physician assistant” means a physician 
assistant who is licensed by the North Carolina Medical Board. Upon 
successful completion of an orientation program conducted under the 
authority of the medical director and approved by the Department, 
emergency medical services-physician assistants shall be approved by 
the medical director to issue instructions to EMS personnel. These 
instructions shall be in accordance with protocols approved by the 
EMS system and Office of Emergency Medical Services and under the 
direction of the medical director. 

(10) “Emergency medical technician” means an individual who has com- 
pleted an educational program in emergency medical care approved 
by the Department and has been credentialed as an emergency 
medical technician by the Department. 

(11) Repealed by Session Laws 2003-392, s. 2(a), effective August 7, 2003. 

(12) “Emergency medical technician-intermediate” means an individual 
who has completed an educational program in emergency medical 
care approved by the Department and has been credentialed as an 
emergency medical technician-intermediate by the Department. 

(13) “Emergency medical technician-paramedic” means an individual who 
has completed an educational program in emergency medical care 
approved by the Department and has been credentialed as an emer- 
gency medical technician-paramedic by the Department. 

(18a) “EMS provider” means a firm, corporation or association which 
engages in or professes to provide emergency medical services. 

(14) “Medical responder” means an individual who has completed an 
educational program in emergency medical care and first aid ap- 
proved by the Department and has been credentialed as a medical 
responder by the Department. 

(15) “Mobile intensive care nurse” means a registered nurse who is 
licensed to practice nursing in North Carolina and is approved by the 
medical director, following successful completion of an orientation 
program conducted under the authority of the medical director and 
approved by the Department, to issue instructions to EMS personnel. 
These instructions shall be in accordance with protocols approved by 
the EMS system and Office of Emergency Medical Services and under 
the direction of the medical director. 

(16) “Patient” means an individual who is sick, injured, wounded, or 
otherwise incapacitated or helpless such that the need for some 
medical assistance might be anticipated. 

(17) “Practical examination” means a test where an_ applicant for 
credentialing as an emergency medical technician, medical responder, 
emergency medical technician-intermediate, or emergency medical 
technician-paramedic demonstrates the ability to perform specified 
emergency medical care skills. (1983, c. 775, s. 1; 1997-443, s. 
11A.129C; 2001-210, s. 1; 2003-392, s. 2(a).) 


Cross References. — For the Statewide 
Trauma System Act of 1993, see G.S. 131E-162. 
For Emergency Medical Act of 1973, see G.S. 
143-507 et seq. 

Editor’s Note. — Subdivision (7a) was re- 
designated as subdivision (6a) at the direction 
of the Revisor of Statutes. Subdivision (16a) 


was redesignated as subdivision (6b) at the 
direction of the Revisor of Statutes. 

Session Laws 2001-210, s. 1, effective Janu- 
ary 1, 2002, substituted “Emergency Medical” 
for “Ambulance” in the Article head. 

Subdivision (3), which had defined “Ambu- 
lance provider” and as amended by Session 
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Laws 2001-210, now defines “EMS provider,” ligation of North Carolina Municipalities and 
has been redesignated as subdivision (13a) at Hospital Authorities to Provide Uncompen- 
the direction of the Revisor of Statutes, to sated Hospital Care to the Medically Indigent,” 
preserve alphabetical order. see 20 Wake Forest L. Rev. 317 (1984). 

Legal Periodicals. — For article, “The Ob- 


CASE NOTES 


Cited in Nursing Registry, Inc. v. Eastern 
N.C. Regional Emergency Medical Servs. Con- 
sortium, Inc., 959 F. Supp. 298 (E.D.N.C. 1997). 


§ 131E-155.1. EMS Provider License required. 


(a) No firm, corporation, or association shall furnish, operate, conduct, 
maintain, advertise, or otherwise engage in or profess to provide emergency 
medical services or transport patients upon the streets or highways, water- 
ways, or airways in North Carolina unless a valid EMS Provider License has 
been issued by the Department. 

(b) Before an EMS Provider License may be issued, the firm, corporation, or 
association seeking the license shall apply to the Department for this license. 
Application shall be made upon forms and according to procedures established 
by the Department. Prior to issuing an original or renewal EMS Provider 
License, the Department shall determine that the applicant meets all require- 
ments for this license as set forth in this Article and in the rules adopted under 
this Article. EMS Provider Licenses shall be valid for a period specified by the 
Department, provided that the period shall be a minimum of four years unless 
action is taken under subsection (d) of this section. 

(c) The Commission shall adopt rules setting forth the qualifications re- 
quired for obtaining or renewing an EMS Provider License. 

(d) The Department may deny, suspend, amend, or revoke an EMS Provider 
License in any case where the Department finds that there has been a 
substantial failure to comply with the provisions of this Article or the rules 
adopted under this Article. The Department’s decision to deny, suspend, 
amend, or revoke an EMS Provider License may be appealed by the applicant 
or licensee pursuant to the provisions of Article 3 of Chapter 150B of the 
General Statutes, the Administrative Procedure Act. 

(e) Operating as an EMS provider without a valid EMS Provider License is 
a Class 3 misdemeanor. Each day’s operation as an EMS provider without a 
license is a separate offense. (1995, c. 4413 Sib 2001-210 cee) 


§ 131E-156. Permit required to operate ambulance. 


(a) No person, firm, corporation, or association, either as owner, agent, 
provider, or otherwise, shall furnish, operate, conduct, maintain, advertise, or 
otherwise engage in or profess to be engaged in the business or service of 
transporting patients upon the streets or highways, waterways or airways in 
North Carolina unless a valid permit from the Department has been issued for 
each ambulance used in the business or service. 

(b) Before a permit may be issued for a vehicle to be operated as an 
ambulance, the EMS provider shall apply to the Department for an ambulance 
permit. Application shall be made upon forms and according to procedures 
established by the Department. Prior to issuing an original or renewal permit 
for an ambulance, the Department shall determine that the vehicle for which 
the permit is issued meets all requirements as to equipment, design, supplies 
and sanitation as set forth in this Article and in the rules of the Commission 
and that the EMS provider has the credentialed personnel necessary to 
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operate the ambulance in accordance with this Article. Permits issued for 
ambulances shall be valid for a period specified by the Department, not to 
exceed four years. 

(c) Duly authorized representatives of the Department may issue temporary 
permits for vehicles not meeting required standards for a period not to exceed 
60 days, when it determines the public interest will be served. 

(d) When a permit has been issued for an ambulance as specified by this 
Article, the vehicle and records relating to the maintenance and operation of 
the vehicle shall be open to inspection by duly authorized representatives of 
the Department at all reasonable times. (1967, c. 343, s. 3; 1973, c. 476, s. 128; 
emia verdt® 1983) 6775, s. 1; 2001421078. 1°) 


§ 131E-157. Standards for equipment; inspection of equip- 
ment and supplies required for ambulances. 


(a) The Commission shall adopt rules specifying equipment, sanitation, 
supply and design requirements for ambulances. 

(b) The Department shall inspect each ambulance for compliance with the 
requirements set forth by the Commission and this Article when it deems an 
inspection is necessary. The Department shall maintain a record of the 
inspection. 

(c) Upon a determination, based upon an inspection, that an ambulance 
fails to meet the requirements of this Article or rules adopted under this 
Article, the Department may deny, suspend, or revoke the permit for the 
ambulance concerned until these requirements are met. (1967, c. 343, s. 3; 
ogee onset 26. O84 al O83 Cc. (fo, s. 1: -2001-210)s. 1.) 


§ 131E-158. Credentialed personnel required. 


(a) Every ambulance when transporting a patient shall be occupied at a 
minimum by all of the following: 

(1) At least one emergency medical technician who shall be responsible for 
the medical aspects of the mission prior to arrival at the medical 
facility, assuming no other individual with higher credentials is 
available. 

(2) One medical responder who is responsible for the operation of the 
vehicle and rendering assistance to the emergency medical techni- 
cian. 

An ambulance owned and operated by a licensed health care facility that 1s 
used solely to transport sick or infirm patients with known nonemergency 
medical conditions between facilities or between a residence and a facility for 
scheduled medical appointments is exempt from the requirements of this 
subsection. 

(b) The Commission shall adopt rules setting forth exemptions to the 
requirements stated in (a) of this section applicable to situations where 
exemptions are considered by the Commission to be in the public interest. 
(1967, c. 343, s. 3; 1973, c. 476, s. 128; c. 725; c. 1224, s. 1; 1975, c. 612; 1983, 


c. 775, s. 1; 1989, c. 300; 1997-448, s. 11A.129D; 2001-210, s. 1.) 
CASE NOTES 


Applied in Cape Med. Transp., Inc. v. N.C. 
HHS, 162 N.C. App. 14, 590 S.E.2d 8, 2004 N.C. 
App. LEXIS 17 (2004). 
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§ 131E-159. Credentialing requirements. 


(a) Individuals seeking credentials as an emergency medical technician, 
emergency medical technician-intermediate, emergency medical technician- 
paramedic, medical responder, emergency medical dispatcher, or emergency 
medical services instructor shall apply to the Department using forms pre- 
scribed by that agency. The Department’s representatives shall examine the 
applicant by either written, practical, or written and practical examination. 
The Department shall issue appropriate credentials to the applicant who 
meets all the requirements set forth in this Article and the rules adopted for 
this Article and who successfully completes the examinations required for 
credentialing. Emergency medical technician, medical responder, emergency 
medical dispatcher, emergency medical technician-intermediate, emergency 
medical technician-paramedic, and emergency medical services instructor 
credentials shall be valid for a period not to exceed four years and may be 
renewed if the holder meets the requirements set forth in the rules of the 
Commission. The Department is authorized to revoke or Suspend these 
credentials at any time it determines that the holder no longer meets the 
qualifications prescribed. 

(b) The Commission shall adopt rules setting forth the qualifications re- 
quired for credentialing of medical responders, emergency medical techni- 
clans, emergency medical technician-intermediates, emergency medical tech- 
nician-paramedics, emergency medical dispatchers, and emergency medical 
services instructors. 

(c) Individuals currently credentialed as an emergency medical technician, 
emergency medical technician intermediate, emergency medical technician 
paramedic, medical responder, and emergency medical services instructor by 
the National Registry of Emergency Medical Technicians or by another state 
where the education/credentialing requirements have been approved for legal 
recognition by the Department of Health and Human Services, in accordance 
with rules promulgated by the Medical Care Commission, and who is either 
currently residing in North Carolina or affiliated with a permitted EMS 
provider offering service within North Carolina, may be eligible for 
credentialing as an emergency medical technician, emergency medical techni- 
clan-intermediate, emergency medical technician-paramedic, medical re- 
sponder, and emergency medical services instructor without examination. This 
credentialing shall be valid for a period not to exceed the length of the 
applicant’s original credentialing or four years, whichever is less. 

(d) An individual currently credentialed as an emergency medical dis- 
patcher by a national credentialing agency, or by another state where the 
education/credentialing requirements have been approved for legal recognition 
by the Department of Health and Human Services, in accordance with rules 
issued by the Medical Care Commission, and who is either currently residing 
in North Carolina or affiliated with an emergency medical dispatcher program 
approved by the Department of Health and Human Services offering service 
within North Carolina, may be eligible for credentialing as an emergency 
medical dispatcher without examination. This credentialing shall be valid for 
a period not to exceed the length of the applicant’s original credentialing or 
four years, whichever is less. 

(e) Duly authorized representatives of the Department may issue tempo- 
rary credentials with or without examination upon finding that this action will 
be in the public interest. Temporary credentials shall be valid for a period not 
exceeding 90 days. 

(f) The Department may deny, suspend, amend, or revoke the credentials of 
a medical responder, emergency medical technician, emergency medical tech- 
nician-intermediate, emergency medical technician-paramedic, emergency 
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medical dispatcher, or emergency medical services instructor in any case in 
which the Department finds that there has been a substantial failure to comply 
with the provisions of this Article or the rules issued under this Article. Prior 
to implementation of any of the above disciplinary actions, the Department 
shall consider the recommendations of the EMS Disciplinary Committee 
pursuant to G.S. 143-519. The Department’s decision to deny, suspend, amend, 
or revoke credentials may be appealed by the applicant or credentialed 
personnel pursuant to the provisions of Article 3 of Chapter 150B of the 
General Statutes, the Administrative Procedure Act. (1967, c. 343, s. 3; 1973; 
Ce uiecsenl Otc Zon cul224,salt lovonc,.612; 1983) 6, 7775s. degli C4499; 
5, 2; 1993, c. 135, s. 1; 1997-443, ss. 11A.118(a), 11A.129E; 2001-2:10;-6.) 1; 
2003-392, s. 2(b).) 


Effect of Amendments. — Session Laws and (f); and redesignated former subsection (c) 
2001-210, s. 1, effective January 1, 2002, re- as present subsection (e) and substituted “cre- 
wrote sections (a) and (b); redesignated former dentials” for “certificates” twice in the subsec- 
subsection (b1) as present subsection (c) and _ tion. 
rewrote the subsection; added subsections (d) 


§ 1381E-160. Exemptions. 


All of the following vehicles are exempt from the provisions of this Article: 

(1) Privately owned vehicles not used in the business of transporting 
patients. 

(2) A vehicle rendering service as an ambulance in case of a major 
catastrophe or emergency, when the permitted ambulances based in 
the locality of the catastrophe or emergency are insufficient to render 
the services required. 

(3) Any ambulance based outside this State, except that an ambulance 
which receives a patient within this State for transportation to a 
location within this State shall comply with the provisions of this 
Article. 

(4) Ambulances owned and operated by an agency of the United States 
government. 

(5) Vehicles owned and operated by rescue squads chartered by the State 
of North Carolina as nonprofit corporations or associations which are 
not regularly used to transport sick, injured, wounded or otherwise 
incapacitated or helpless persons except as a part of rescue opera- 
tions. (1967, c. 343, s. 3; c. 1257, s. 2; 1983, c. 775, s. 1; 2001-210, s. 1.) 


§ 131E-161. Violation declared misdemeanor. 


It shall be the responsibility of the EMS provider to ensure that the 
ambulance operation complies with the provisions of this Article and all rules 
adopted for this Article. Upon the violation of any part of this Article or any 
rule adopted under authority of this Article, the Department shall have the 
power to deny, revoke, or suspend the permits of all vehicles owned or operated 
by the violator. The operation of an ambulance without a valid permit or after 
a permit has been denied, suspended, or revoked or without appropriate 
credentialed staffing as required by G.S. 131E-158, shall constitute a Class 1 
misdemeanor. (1967, c. 343, s. 3; 1973, c. 476, s. 128; t6S3ec1%7 5:8. 15 1995; ¢. 
539, s. 964; 1994, Ex. Sess., c. 24, s. 14(c); 1997-443, s. 11A.129F; 2001-210, s. 
Te) 


839 


$131E-162 CH. 131E. HEALTH CARE FACILITIES §$131E-165 


ARTICLE 7A. 
Statewide Trauma System Act of 1993. 


§ 131E-162. Statewide trauma system. 


The Department shall establish and maintain a program for the develop- 
ment of a statewide trauma system. The Department shall consolidate all 
State functions relating to trauma systems, both regulatory and developmen- 
tal, under the auspices of this program. 

The Commission shall adopt rules to carry out the purpose of this Article. 
These rules shall be adopted with the advice of the State Emergency Medical 
Services Advisory Council and shall include the operation of a statewide 
trauma registry, statewide educational requirements fundamental to the 
implementation of the trauma system. The rules adopted by the Commission 
shall establish guidelines for monitoring and evaluating the system including 
standards and criteria for the denial, suspension, voluntary withdrawal, or 
revocation of credentials for trauma center designation, and the establishment 
of regional trauma peer review committees. Each regional trauma peer review 
committee shall be responsible for analyzing trauma patient care data and 
outcome measures to evaluate the ongoing quality of patient care, system 
performance, and medical direction within the regional trauma system. The 
committee membership shall include physicians, nurses, EMS personnel, 
trauma registrars, and hospital administrators. Review of medical records by 
the Trauma Peer Review Committee is confidential and protected under G.S. 
143-518. A Trauma Peer Review Committee, its members, proceedings, records 
and materials produced, and materials considered shall be afforded the same 
protections afforded Medical Review Committees, their members, proceedings, 
records, and materials under G.S. 131E-95. The rules adopted by the Commis- 
sion shall avoid duplication of reporting and minimize the cost to hospitals or 
other persons reporting under this section. The Office of Emergency Medical 
Services shall be the agency responsible for monitoring system development, 
ensuring compliance with rules, and overseeing system effectiveness. 

With respect to collection of data and educational requirements regarding 
trauma, rules adopted by the Medical Care Commission shall limit the 
authority of the Department to hospitals and Emergency Medical Services 
providers. Nothing in this Article shall be interpreted so as to grant the 
Department authority to require private physicians, schools, or universities, 
except those participating in the trauma System, to provide information or 
data or to conduct educational programs regarding trauma. (1993, c. 336, s. 1; 
2001-210, s. 2; 2003-392, s. 2(c).) 


$$ 131E-163, 131E-164: Reserved for future codification purposes. 


ARTICLE 8. 


Cardiac Rehabilitation Certification Program. 


§ 131E-165. Title; purpose. 


(a) This Article shall be known as the “Cardiac Rehabilitation Certification 
Program.” 
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(b) The purpose of this Article is to provide for the development, establish- 
ment, and enforcement of rules and certification: 
(1) For the care and treatment of individuals in outpatient cardiac 
rehabilitation programs; and 
(2) For the maintenance and operation of cardiac rehabilitation programs 
to ensure safe and adequate treatment of individuals in cardiac 
rehabilitation programs. (1983, ¢. 775, s. 1; 1995, c. 182, s. 1.) 


Legal Periodicals. — For article, “The Ob- _ sated Hospital Care to the Medically Indigent,” 
ligation of North Carolina Municipalities and see 20 Wake Forest L. Rev. 317 (1984). 
Hospital Authorities to Provide Uncompen- 


§ 131E-166. Definitions. 


As used in this Article, unless otherwise specified: 

(1) “Cardiac Rehabilitation Program” means a program certified under 
this Article for the delivery of cardiac rehabilitation services to 
outpatients and includes, but shall not be limited to, coordinated, 
physician-directed, individualized programs of therapeutic activity 
and adaption designed to assist the cardiac patient in attaining the 
highest rehabilitative potential. 

(2) “Certification” means the issuance of a certificate by the Department 
upon determination that cardiac rehabilitation services offered at a 
given program site meet all cardiac rehabilitation program rules. 
Mos3Nc Kio. 6. 1. M995. Cale? isi92)) 


§ 131E-167. Certificate requirement. 


(a) Applications for certification shall be available from the Department, 
and each application filed with the Department shall contain all necessary and 
reasonable information that the Department may by rule require. A certificate 
shall be granted to the applicant for a period not to exceed one year upon a 
determination by the Department that the applicant has substantially com- 
plied with the provisions of this Article and the rules promulgated by the 
Department under this Article. The Department shall charge the applicant a 
nonrefundable annual certification fee in the amount of two hundred fifty 
dollars ($250.00). 

(b) A provisional certificate may be issued for a period not to exceed six 
months to a program: 

(1) That does not substantially comply with the rules, when failure to 
comply does not endanger the health, safety, or welfare of the chents 
being served by the program, 

(2) During the initial stages of operation if determined appropriate by the 
Department. 

(c) Prior to offering a cardiac rehabilitation program as defined in this 
Article, such a program must be inspected, evaluated, and certified as having 
substantially met the rules adopted by the Department under this Article. 

(d) A certificate to operate a Cardiac Rehabilitation Program shall be 
renewed upon the successful re-evaluation of the program as stated in the 
rules adopted pursuant to this Article. 

(e) Each certificate shall be issued only for the premises and persons named 
in the application and shall not be transferable or assignable except with the 
written approval of the Department. 

(f) A certificate shall be posted in a conspicuous place on the certified 
BromMises Ooo acide. k: 2003-284, s. 34.6(a); 2005-276, s. ky WL 
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Editor’s Note. — Session Laws 2003-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
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Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 41.2(f), effective October 1, 2005, 
substituted “two hundred fifty dollars 
($250.00)” for “one hundred twenty-five dollars 
($125.00)” in subsection (a). 


amendment or repeal.” 


§ 131E-168. Adverse action on a certificate. 


(a) Subject to subsection (b), the Department is authorized to deny a new or 
renewal certificate and to suspend or revoke an existing certificate upon 
determination that there has been a substantial failure to comply with the 
provisions of this Article or the rules promulgated under this Article. 

(b) The provisions of Chapter 150B of the General Statutes, the Adminis- 
trative Procedure Act, shall govern all administrative action and judicial 
review in cases where the Department has taken the action described in 
subsection(a) (1983, 1c) 775s. 11987, ces 20s -aR) 


§ 1381E-169. Rules and enforcement. 


(a) The Department is authorized to adopt, amend, and repeal all rules as 
may be designed to further the accomplishment of this Article. 

(b) The Department shall enforce the rules adopted for the certification of 
cardiac rehabilitation programs. (1988, c. 775, s. 1.) 


§ 131E-170. Inspections. 


(a) The Department shall make or cause to be made inspections of Cardiac 
Rehabilitation Programs as it deems necessary. The Department is empowered 
to delegate to a State officer, agent, board, bureau or division of State 
government the authority to make these inspections according to the rules 
promulgated by the Department. In addition, an individual who is not a State 
officer or agent and who is delegated the authority to make these inspections 
must be approved by the Department. The Department may revoke this 
delegated authority in its discretion. 

(b) Notwithstanding the provisions of G.S. 8-53, “Communications between 
physician and patient,” or any other provision of law relating to the confiden- 
tiality of communications between physician and patient, the representatives 
of the Department who make these inspections may review any writing or 
other record in any recording medium which pertains to the admission, 
discharge, medication, treatment, medical condition, or history of persons who 
are or have been patients of the program being inspected unless that patient 
objects in writing to review of that patient’s records. Physicians, psychiatrists, 
nurses, and anyone else involved in giving treatment at or through a program 
who may be interviewed by representatives of the Department may disclose to 
these representatives information related to any inquiry, notwithstanding the 
existence of the physician-patient privilege in G.S. 8-53, “Communication 
between physician and patient,” or any other rule of law, provided the patient 
has not made written objection to this disclosure. The program, its employees, 
and any person interviewed during these inspections shall be immune from 
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liability for damages resulting from the disclosure of any information to the 
Department. Any confidential or privileged information received from review 
of records or interviews shall be kept confidential by the Department and not 
disclosed without written authorization of the patient or legal representative, 
or unless disclosure is ordered by a court of competent jurisdiction. The 
Department shall institute appropriate policies and procedures to ensure that 
this information shall not be disclosed without authorization or court order. 
The Department shall not disclose the name of anyone who has furnished 
information concerning a facility without the consent of that person. Neither 
the names of persons furnishing information nor any confidential or privileged 
information obtained from records or interviews shall be considered “public 
records” within the meaning of G.S. 132-1, “‘Public records’ defined.” Prior to 
releasing any information or allowing any inspections referred to in this 
section, the patient must be advised in writing by the program that the patient 
has the right to object in writing to the release of information or review of the 
records and that by an objection in writing the patient may prohibit the 
inspection or release of the records. (1983, c. 775, s. 1), 


§§ 131E-171 through 131E-174: Reserved for future codification pur- 


poses. 


ARTICLE 9. 
Certificate of Need. 


§ 131E-175. Findings of fact. 


The General Assembly of North Carolina makes the following findings: 

(1) That the financing of health care, particularly the reimbursement of 
health services rendered by health service facilities, limits the effect of 
free market competition and government regulation is therefore 
necessary to control costs, utilization, and distribution of new health 
service facilities and the bed complements of these health service 
facilities. 

(2) That the increasing cost of health care services offered through health 
service facilities threatens the health and welfare of the citizens of 
this State in that citizens need assurance of economical and readily 
available health care. 

(3) That, if left to the market place to allocate health service facilities and 
health care services, geographical maldistribution of these facilities 
and services would occur and, further, less than equal access to all 
population groups, especially those that have traditionally been 
medically underserved, would result. 

(3a) That access to health care services and health care facilities is critical 
to the welfare of rural North Carolinians, and to the continued 
viability of rural communities, and that the needs of rural North 
Carolinians should be considered in the certificate of need review 
process. 

(4) That the proliferation of unnecessary health service facilities results 
in costly duplication and underuse of facilities, with the availability of 
excess capacity leading to unnecessary use of expensive resources and 
overutilization of health care services. 

(5) Repealed by Session Laws 1987, c. 511, s. iM 

(6) That excess capacity of health service facilities places an enormous 
economic burden on the public who pay for the construction and 
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operation of these facilities as patients, health insurance subscribers, 
health plan contributors, and taxpayers. 


(7) That the general welfare and protection of lives, health, and property 


of the people of this State require that new institutional health 
services to be offered within this State be subject to review and 
evaluation as to need, cost of service, accessibility to services, quality 
of care, feasibility, and other criteria as determined by provisions of 
this Article or by the North Carolina Department of Health and 
Human Services pursuant to provisions of this Article prior to such 
services being offered or developed in order that only appropriate and 
needed institutional health services are made available in the area to 
be served. 


(8) That because persons who have received exemptions under Section 


11.9(a) of S.L. 2000-67, as amended, and under Section 11.69(b) of S.L. 
1997-443, as amended by Section 12.16C(a) of S.L. 1998-212, and as 
amended by Section 1 of S.L. 1999-135, have had sufficient time to 
complete development plans and initiate construction of beds in adult 
care homes. 


(9) That because with the enactment of this legislation, beds allowed 


under the exemptions noted above and pending development will 
count in the inventory of adult care home beds available to provide 
care to residents in the State Medical Facilities Plan. 


(10) That because State and county expenditures provide support for 


nearly three-quarters of the residents in adult care homes through the 
State County Special Assistance program, and excess bed capacity 
increases costs per resident day, it is in the public interest to promote 
efficiencies in delivering care in those facilities by controlling and 
directing their growth in an effort to prevent underutilization and 
higher costs and provide appropriate geographical distribution. 


(11) That physicians providing gastrointestinal endoscopy services in 


unlicensed settings should be given an opportunity to obtain a license 
to provide those services to ensure the safety of patients and the 
provision of quality care. 


(12) That demand for gastrointestinal endoscopy services is increasing at 


a substantially faster rate than the general population given the 
procedure is recognized as a highly effective means to diagnose and 
prevent cancer. (1977, 2nd Sess., c. 1182, s. 2; 1981, c.651, s. 171983, 
Co (os. LIS coll set 1990S MCr is sl 199 (eames eae ie 
2001-234, s. 1; 2005-346, s. 5.) 


Editor’s Note. — Session Laws 2005-276, s. 
10.40B(a), provides: “Notwithstanding provi- 
sions to the contrary in Chapter 150B and 
Article 9 of Chapter 131E of the General Stat- 
utes, a licensed health care facility in operation 
on July 1, 2005, under a certificate of need 
issued by the Department of Health and Hu- 
man Services prior to that date and subse- 
quently invalidated based on a procedural de- 
fect in the awarding of the certificate of need, 
may remain in operation for the purpose of 
applying for a new certificate of need in accor- 
dance with Article 9 of Chapter 131E of the 
General Statutes. The health care facility may 
remain in operation for the period pending the 
decision of the Department on the application 
for the new certificate of need.” 

Session Laws 2005-276, s. 10.40B(b), pro- 


vides: “This section expires 30 days from the 
date of the Department’s decision on the new 
certificate of need or adjournment sine die of 
the 2005 General Assembly, whichever occurs 
later.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 
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Session Laws 2005-346, s. 9, provides: “Noth- 
ing in Sections 2 through 10 of this act shall be 
construed to represent legislative intent as to 
the circumstances under which Medicare or 
Medicaid certification may be obtained for a 
provider of ambulatory surgery services.” 

Effect of Amendments. — Session Laws 
2005-346, s. 5, effective August 31, 2005, added 
subdivisions (11) and (12). 


CASE 


The purpose behind enactment of the 
certificate of need law was to regulate health 
care, so that only those services which are 
needed and less costly but more effective are 
made available to the public. In re Denial of 
Request by Humana Hosp. Corp., 78 N.C. App. 
637, 338 S.E.2d 139 (1986), decided under 
former G.S. 131-175. 

The fundamental purpose of the certificate of 
need law is to limit the construction of health 
care facilities in this State to those that the 
public needs and that can be operated effi- 
ciently and economically for their benefit. 
Humana Hosp. Corp. v. North Carolina Dep’t of 
Human Resources, 81 N.C. App. 628, 345 
S.E.2d 235 (1986), decided under former G.S. 
131-175. 

Expansive interpretation proposed by the 
Department of Human Resources which al- 
lowed micro-management over relatively minor 
capital expenditures did not effectuate the 
overriding legislative intent behind the certifi- 
cate of need process, i.e., regulation of major 
capital expenditures which may adversely im- 
pact the cost of health care services to the 
patient. Cape Fear Mem. Hosp. v. North Caro- 
lina Dep’t of Human Resources, 121 N.C. App. 
A492, 466 S:ti-2deZ99 (1996). 

For discussion of the history and pur- 
pose of North Carolina certificate of need 
legislation, see North Carolina ex rel. 
Edmisten v. P.I.A. Asheville, Inc., 740 F.2d 274 
(4th Cir. 1984), cert. denied, 471 U.S. 1003, 105 
pet. 1665.65 L: Ed. 2d 159 (1985),,decided 
under former G.S. 131-175 et seq. 

The certificate of need requirements 
represent a clearly articulated policy by 
the State of North Carolina to regulate acqui- 
sitions of existing health care facilities which 
result in no change in services or bed capacity. 
North Carolina ex rel. Edmisten v. PLA. 
Asheville, Inc., 740 F.2d 274 (4th Cir. 1984), 
cert. denied, 471 U.S. 1008, 105 S. Ct. 1865, 85 
L. Ed. 2d 159 (1985), decided under former G.S. 
131-175 et seq. 

North Carolina’s certificate of need legisla- 
tion shows that the North Carolina legislature 
was concerned about the unrelenting rise in the 
cost of health care, and about wasteful, dupli- 
cative major acquisitions by health care provid- 
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Legal Periodicals. — For article, “The Ob- 
ligation of North Carolina Municipalities and 
Hospital Authorities to Provide Uncompen- 
sated Hospital Care to the Medically Indigent,” 
see 20 Wake Forest L. Rev. 317 (1984). 

For article, “In Defense of Aston Park: The 
Case for State Substantive Due Process Review 
of Health Care Regulation,” see 68 N.C.L. Rev. 
253; (1990): 


NOTES 


ers. North Carolina ex rel. Edmisten v. P.I.A. 
Asheville, Inc., 740 F.2d 274 (4th Cir. 1984), 
cert. denied, 471 U.S. 1003, 105 S. Ct. 1865, 85 
L. Ed. 2d 159 (1985), decided under former G.S. 
131-175 et seq. 

In enacting the certificate of need law, the 
legislature found as facts that the forces of free 
market competition are largely absent in 
health care, and that government regulation is 
therefore necessary to control the cost, utiliza- 
tion, and distribution of health services and to 
assure that less costly and more effective alter- 
natives are made available. In re Denial of 
Request by Humana Hosp. Corp., 78 N.C. App. 
637, 338 S.E.2d 139 (1986), decided under 
former G.S. 131-175 and 131-181. 

A certificate of need is not dependent 
upon the requirement for a license; in fact, 
the statutes governing licensure of ambulatory 
surgical facilities (G.S. 131E-145 et seq.) and 
those governing certificates of need for new 
institutional health services (this section) are 
independent provisions. Christenbury Surgery 
Ctr. v. North Carolina Health & Human Servs., 
138 N.C. App. 309, 531 S.E.2d 219, 2000 N.C. 
App. LEXIS 611 (2000). 

Time Limitations for Acting on Applica- 
tions for Certificates of Need. — When 
viewed in its entirety, Article 9 of Chapter 
131K, the Certificate of Need Law, reveals the 
legislature’s intent that an applicant’s funda- 
mental right to engage in its otherwise lawful 
business be regulated but not be encumbered 
with unnecessary bureaucratic delay. The com- 
prehensive legislative provisions controlling 
the times within which the Department must 
act on applications for certificates of need, set 
forth in Article 9, will be nullified if the Depart- 
ment is permitted to ignore those time limits 
with impunity. HCA Crossroads Residential 
Ctrs. Inc. v. North Carolina Dep't of Human 
Resources, 327 N.C. 573, 398 S.E.2d 466 (1990). 

Right to Fair Review Secured. — The 
certificate of need law secures to applicants the 
right to a fair review of an application and not 
the absolute right to a certificate of need. In re 
Denial of Request by Humana Hosp. Corp., 78 
N.C. App. 637, 338 S.E.2d 139 (1986), decided 
under former G.S. 131-175. 

Discretion of Agency. — In serving the 
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purpose of the certificate of need law adjust- 
ments are often needed, and the agency has 
discretion to make them by granting only some 
of the things applied for and by imposing con- 
ditions not applied for. Humana Hosp. Corp. v. 
North Carolina Dep’t of Human Resources, 81 
N.C. App. 628, 345 S.E.2d 235 (1986), decided 
under former G.S. 131-175. 

Agency acted arbitrarily and capri- 
ciously in its calculation of the number of beds 
made available for development under the 1987 
State Medical Facilities Plan (SMFP) and in 
failing to consider the positive impact on health 
care costs which would result from hospital’s 
proposed conversion of presently unused beds. 
Additionally, agency’s refusal to consider the 
alleged need for 22 psychiatric beds to be lo- 
cated in the three-county area which hospital 
served was reversible error. Lenoir Mem. Hosp. 
v. North Carolina Dep’t of Human Resources, 
98 N.C. App. 178, 390 S.E.2d 448, cert. denied, 
327 N.C. 430, 395 S.E.2d 682 (1990). 

Allegation of Priority Status Without 
Merit. — The certificate of need Section should 
not be foreclosed from carrying out the pur- 
poses and intent of the certificate of need law by 
an alleged priority status obtained by an appli- 
cant being the only one of several applicants to 
exercise its rights to judicial review. In re 
Denial of Request by Humana Hosp. Corp., 78 
N.C. App. 637, 338 S.E.2d 139 (1986), decided 
under former G.S. 131-175 and 131-181. 

Appeal of Denial Held Moot. — Appeal 
brought by hospital corporation seeking a cer- 
tificate of need, in which appellant contended 
that the section committed violations of its own 
administrative procedures in a 1981 review 
process and in denying appellant’s application 
for a reconsideration hearing on its 1981 appli- 
cation, was moot where appellant was afforded 
an adequate remedy for the alleged errors in 
the 1981 review process by its participation in a 
1982 review process of an application request- 
ing approval of a virtually identical proposal. In 
re Denial of Request by Humana Hosp. Corp., 
78 N.C. App. 637, 338 S.E.2d 139 (1986), de- 
cided under former G.S. 131-175. 

Full Contested Case Hearing Not Pre- 
cluded by the Statute. — In a Certificate of 
Need (CON) case, the CON Statute does not 
preclude a full contested case hearing where an 
ALJ recommended a summary judgment in a 
decision based only on each applicant’s confor- 
mity with the criteria in G.S. 131E-183. A full 
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hearing protects the applicant’s due process 
rights, allows the record to be fully developed, 
and encourages judicial economy. Living Cen- 
ters-Southeast, Inc. v. North Carolina Health & 
Human Servs., 138 N.C. App. 572, 532 S.E.2d 
192, 2000 N.C. App. LEXIS 782 (2000). 

Hospital Granting Exclusive Privilege 
to Use Equipment Held Not Immune Un- 
der State Action Exemption. — In an anti- 
trust action brought under §§ 1 and 2 of the 
Sherman Act (15 U.S.C. §§ 1 and 2) brought by 
plaintiff physicians asserting that defendant 
hospital had improperly restricted use of its 
CAT Scan, defendant was held to have failed to 
show, in support of its motion to dismiss, that 
the General Assembly had authorized defen- 
dant to grant exclusive privileges to certain 
physicians to use its facilities with the intent to 
restrict competition, so as to render defendant 
immune from antitrust liability under the state 
action exemption. Coastal Neuro-Psychiatric 
Assocs. v. Onslow County Hosp. Auth., 607 F. 
Supp. 49 (E.D.N.C. 1985). 

Exemptions from Obtaining Certificate 
of Need. — Agency properly granted summary 
judgment to petitioners on the grounds that 
they were exempt from obtaining a certificate of 
need because they had entered into binding 
legal contacts to develop and offer a health 
service as contemplated by grandfather clause. 
Koltis v. North Carolina Dep’t of Human Re- 
sources, 125 N.C. App. 268, 480 S.E.2d 702 
(1997). 

Grandfather Clause. — To satisfy the re- 
quirements of grandfather clause, which would 
exempt one from obtaining a certificate of need, 
one need only show a binding legal contract to 
develop any service that was not a new institu- 
tional health service requiring a certificate of 
need prior to March 18, 1993. Koltis v. North 
Carolina Dep’t of Human Resources, 125 N.C. 
App. 268, 480 S.E.2d 702 (1997). 

Cited in Shelton v. Morehead Mem. Hosp., 
318 N.C. 76, 347 S.E.2d 824 (1986); In re Wake 
Kidney Clinic, 85 N.C. App. 639, 355 S.E.2d 788 
(1987); Total Care, Inc. v. Department of Hu- 
man Resources, 99 N.C. App. 517, 393 S.E.2d 
338 (1990); State ex rel. Utils. Comm’n v. Em- 
pire Power Co., 112 N.C. App. 265, 435 S.E.2d 
553 (1993); Laurel Wood of Henderson, Inc. v. 
North Carolina Dep’t of Human Resources, 117 
N.C. App. 601, 452 S.E.2d 334 (1995); Hamlet 
HMA, Inc. v. Richmond County, 1388 N.C. App. 
415, 531 S8.E.2d 494, 2000 N.C. App. LEXIS 636 
(2000). 


As used in this Article, unless the context clearly requires otherwise, the 

following terms have the meanings specified: 
(1) “Adult care home” means a facility with seven or more beds licensed 
under G.S. 131D-2 or Chapter 131E of the General Statutes that 
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provides residential care for aged or disabled persons whose principal 
need is a home which provides the supervision and personal care 
appropriate to their age and disability and for whom medical care is 
only occasional or incidental. 

(la) (See note) “Air ambulance” means aircraft used to provide air 
transport of sick or injured persons between destinations within the 
State. 

(1b) “Ambulatory surgical facility” means a facility designed for the 
provision of a _ specialty ambulatory surgical program or a 
multispecialty ambulatory surgical program. An ambulatory surgical 
facility serves patients who require local, regional or general anesthe- 
sia and a period of post-operative observation. An ambulatory surgical 
facility may only admit patients for a period of less than 24 hours and 
must provide at least one designated operating room or gastrointes- 
tinal endoscopy room, as defined in Article 5 Part 1 and Article 6, Part 
4 of this Chapter, and at least one designated recovery room, have 
available the necessary equipment and trained personnel to handle 
emergencies, provide adequate quality assurance and assessment by 
an evaluation and review committee, and maintain adequate medical 
records for each patient. An ambulatory surgical facility may be 
operated as a part of a physician or dentist’s office, provided the 
facility is licensed under G.S. Chapter 131E, Article 6, Part D, but the 
performance of incidental, limited ambulatory surgical procedures 
which do not constitute an ambulatory surgical program as defined in 
subdivision (1c) of this section and which are performed in a physi- 
cian’s or dentist’s office does not make that office an ambulatory 
surgical facility. 

(lc) “Ambulatory surgical program” means a formal program for provid- 
ing on a same-day basis those surgical procedures which require local, 
regional or general anesthesia and a period of post-operative obser- 
vation to patients whose admission for more than 24 hours is 
determined, prior to surgery or gastrointestinal endoscopy, to be 
medically unnecessary. 

(2) “Bed capacity” means space used exclusively for inpatient care, includ- 
ing space designed or remodeled for licensed inpatient beds even 
though temporarily not used for such purposes. The number of beds to 
be counted in any patient room shall be the maximum number for 
which adequate square footage is provided as established by rules of 
the Department except that single beds in single rooms are counted 
even if the room contains inadequate square footage. The term “bed 
capacity” also refers to the number of dialysis stations in kidney 
disease treatment centers, including freestanding dialysis units. 

(2a) “Bone marrow transplantation services” means the process of infus- 
ing bone marrow into persons with diseases to stimulate the produc- 
tion of blood cells. 

(2b) “Burn intensive care services” means services provided in a unit 
designed to care for patients who have been severely burned. 

(2c) “Campus” means the adjacent grounds and buildings, or grounds and 
buildings not separated by more than a public right-of-way, of a health 
service facility and related health care entities. 

(2d) “Capital expenditure” means an expenditure for a project, including 
but not limited to the cost of construction, engineering, and equip- 
ment which under generally accepted accounting principles is not 
properly chargeable as an expense of operation and maintenance. 
Capital expenditure includes, in addition, the fair market value of an 
acquisition made by donation, lease, or comparable arrangement by 
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which a person obtains equipment, the expenditure for which would 

have been considered a capital expenditure under this Article if the 

person had acquired it by purchase. 

(2e) Repealed by Session Laws 2005-325, s. 1, effective for hospices and 
hospice offices December 31, 2005. 

(2f) “Cardiac catheterization equipment” means the equipment used to 
provide cardiac catheterization services. 

(2g) “Cardiac catheterization services” means those procedures, excluding 
pulmonary angiography procedures, in which a catheter is introduced 
into a vein or artery and threaded through the circulatory system into 
the heart specifically to diagnose abnormalities in the motion, con- 
traction, and blood flow of the moving heart or to perform surgical 
therapeutic interventions to restore, repair, or reconstruct the coro- 
nary blood vessels of the heart. 

(3) “Certificate of need” means a written order which affords the person so 
designated as the legal proponent of the proposed project the oppor- 
tunity to proceed with the development of such project. 

(4) Repealed by Session Laws 1998, c. 7, s. 2. 

(5) “Change in bed capacity” means (i) any relocation of health service 
facility beds, or dialysis stations from one licensed facility or campus 
to another, or (11) any redistribution of health service facility bed 
capacity among the categories of health service facility bed as defined 
in G.S. 131E-176(9c), or Gii) any increase in the number of health 
service facility beds, or dialysis stations in kidney disease treatment 
centers, including freestanding dialysis units. 

(5a) “Chemical dependency treatment facility” means a public or private 
facility, or unit in a facility, which is engaged in providing 24-hour a 
day treatment for chemical dependency or substance abuse. This 
treatment may include detoxification, administration of a therapeutic 
regimen for the treatment of chemically dependent or substance 
abusing persons and related services. The facility or unit may be: 

a. Aunit within a general hospital or an attached or freestanding unit 
of a general hospital licensed under Article 5, Chapter 131K, of 
the General Statutes, 

b. A unit within a psychiatric hospital or an attached or freestanding 
unit of a psychiatric hospital licensed under Article 1A of General 
ae es Chapter 122 or Article 2 of General Statutes Chapter 
L226: 

c. Afreestanding facility specializing in treatment of persons who are 
substance abusers or chemically dependent licensed under Article 
1A of General Statutes Chapter 122 or Article 2 of General 
Statutes Chapter 122C; and may be identified as “chemical 
dependency, substance abuse, alcoholism, or drug abuse treat- 
ment units,” “residential chemical dependency, substance abuse, 
alcoholism or drug abuse facilities,” or by other names if the 
purpose is to provide treatment of chemically dependent or 
substance abusing persons, but shall not include social setting 
detoxification facilities, medical detoxification facilities, halfway 
houses or recovery farms. 

(5b) “Chemical dependency treatment beds” means beds that are licensed 
for the inpatient treatment of chemical dependency. Residential 
treatment beds for the treatment of chemical dependency or sub- 
stance abuse are chemical dependency treatment beds. Chemical 
dependency treatment beds shall not include beds licensed for detox- 
ification. 

(6) “Department” means the North Carolina Department of Health and 
Human Services. 
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(7) To “develop” when used in connection with health services, means to 
undertake those activities which will result in the offering of institu- 
tional health service or the incurring of a financial obligation in 
relation to the offering of such a service. 

(7a) “Diagnostic center” means a freestanding facility, program, or pro- 
vider, including but not limited to, physicians’ offices, clinical labora- 
tories, radiology centers, and mobile diagnostic programs, in which 
the total cost of all the medical diagnostic equipment utilized by the 
facility which cost ten thousand dollars ($10,000) or more exceeds five 
hundred thousand dollars ($500,000). In determining whether the 
medical diagnostic equipment in a diagnostic center costs more than 
five hundred thousand dollars ($500,000), the costs of the equipment, 
studies, surveys, designs, plans, working drawings, specifications, 
construction, installation, and other activities essential to acquiring 
and making operational the equipment shall be included. The capital 
expenditure for the equipment shall be deemed to be the fair market 
value of the equipment or the cost of the equipment, whichever is 
greater. 

(7b) “Expedited review” means the status given to an application’s review 
process when the applicant petitions for the review and the Depart- 
ment approves the request based on findings that all of the following 
are met: 

a. The review is not competitive. 

b. The proposed capital expenditure is less than five million dollars 
($5,000,000). 

c. Arequest for a public hearing is not received within the time frame 
defined in G.S. 131E-185. 

d. The agency has not determined that a public hearing is in the 
public interest. 

(7c) “Gamma knife” means equipment which emits photon beams from a 
stationary radioactive cobalt source to treat lesions deep within the 
brain and is one type of stereotactic radiosurgery. 

(7d) “Gastrointestinal endoscopy room” means a room used for the per- 
formance of procedures that require the insertion of a flexible endo- 
scope into a gastrointestinal orifice to visualize the gastrointestinal 
lining and adjacent organs for diagnostic or therapeutic purposes. 

(8), (9) Repealed by Session Laws 1987, c. 511, s. 1. 

(9a) “Health service” means an organized, interrelated medical, diagnos- 
tic, therapeutic, and/or rehabilitative activity that is integral to the 
prevention of disease or the clinical management of a sick, injured, or 
disabled person. “Health service” does not include administrative and 
other activities that are not integral to clinical management. 

(9b) “Health service facility” means a hospital; long-term care hospital; 
psychiatric facility; rehabilitation facility; nursing home facility; adult 
care home; kidney disease treatment center, including freestanding 
hemodialysis units; intermediate care facility for the mentally re- 
tarded; home health agency office; chemical dependency treatment 
facility; diagnostic center; hospice office, hospice inpatient facility, 
hospice residential care facility; and ambulatory surgical facility. 

(9c) “Health service facility bed” means a bed licensed for use in a health 
service facility in the categories of (i) acute care beds; (ii) psychiatric 
beds; (iii) rehabilitation beds; (iv) nursing home beds; (v) intermediate 
care beds for the mentally retarded; (vi) chemical dependency treat- 
ment beds; (vii) hospice inpatient facility beds; (vii) hospice residen- 
tial care facility beds; (ix) adult care home beds; and (x) long-term care 
hospital beds. 
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(10) “Health maintenance organization (HMO)” means a public or private 
organization which has received its certificate of authority under 
Article 67 of Chapter 58 of the General Statutes and which either is a 
qualified health maintenance organization under Section 1310(d) of 
the Public Health Service Act or: 

a. Provides or otherwise makes available to enrolled participants 
health care services, including at least the following basic health 
care services: usual physician services, hospitalization, labora- 
tory, X ray, emergency and preventive services, and out-of-area 
coverage; 

b. Is compensated, except for copayments, for the provision of the 
basic health care services listed above to enrolled participants by 
a payment which is paid on a periodic basis without regard to the 
date the health care services are provided and which is fixed 
without regard to the frequency, extent, or kind of health service 
actually provided; and 

c. Provides physicians’ services primarily (i) directly through physi- 
cians who are either employees or partners of such organizations, 
or (ii) through arrangements with individual physicians or one or 
more groups of physicians organized on a group practice or 
individual practice basis. 

(10a) “Heart-lung bypass machine” means the equipment used to perform 
extra-corporeal circulation and oxygenation during surgical proce- 
dures. 

(11) Repealed by Session Laws 1991, c. 692, s. 1. 

(12) “Home health agency” means a private organization or public agency, 
whether owned or operated by one or more persons or legal entities, 
which furnishes or offers to furnish home health services. 

Home health services“ means items and services furnished to an 
individual by a home health agency, or by others under arrangements 
with such others made by the agency, on a visiting basis, and except 
for paragraph e. of this subdivision, in a place of temporary or 
permanent residence used as the individual’s home as follows: 

a. Part-time or intermittent nursing care provided by or under the 
supervision of a registered nurse; 

b. Physical, occupational or speech therapy; 

c. Medical social services, home health aid services, and other ther- 
apeutic services; 

d. Medical supplies, other than drugs and biologicals and the use of 
medical appliances; 

e. Any of the foregoing items and services which are provided on an 
outpatient basis under arrangements made by the home health 
agency at a hospital or nursing home facility or rehabilitation 
center and the furnishing of which involves the use of equipment 
of such a nature that the items and services cannot readily be 
made available to the individual in his home, or which are 
furnished at such facility while he is there to receive any such 
item or service, but not including transportation of the individual 
in connection with any such item or service. 

(13) “Hospital” means a public or private institution which is primarily 
engaged in providing to inpatients, by or under supervision of physi- 
cians, diagnostic services and therapeutic services for medical diag- 
nosis, treatment, and care of injured, disabled, or sick persons, or 
rehabilitation services for the rehabilitation of injured, disabled, or 
sick persons. The term includes all facilities licensed pursuant to G.S. 
131-77 of the General Statutes, except long-term care hospitals. 
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(13a) “Hospice” means any coordinated program of home care with 
provision for inpatient care for terminally ill patients and their 
families. This care is provided by a medically directed interdiscipli- 
nary team, directly or through an agreement under the direction of an 
identifiable hospice administration. A hospice program of care pro- 
vides palliative and supportive medical and other health services to 
meet the physical, psychological, social, spiritual and special needs of 
patients and their families, which are experienced during the final 
stages of terminal illness and during dying and bereavement. 

(13b) “Hospice inpatient facility” means a freestanding licensed hospice 
facility or a designated inpatient unit in an existing health service 
facility which provides palliative and supportive medical and other 
health services to meet the physical, psychological, social, spiritual, 
and special needs of terminally ill patients and their families in an 
inpatient setting. For purposes of this Article only, a hospital which 
has a contractual agreement with a licensed hospice to provide 
inpatient services to a hospice patient as defined in G.S. 131E-201(4) 
and provides those services in a licensed acute care bed is not a 
hospice inpatient facility and is not subject to the requirements in 
G.S. 131E-176(5)qi) for hospice inpatient beds. 

(13c) “Hospice residential care facility” means a freestanding licensed 
hospice facility which provides palliative and supportive medical and 
other health services to meet the physical, psychological, social, 
spiritual, and special needs of terminally ill patients and their 
families in a group residential setting. 

(14) Repealed by Session Laws 1987, c. 511, s. 1. 

(14a) “Intermediate care facility for the mentally retarded” means facili- 
ties licensed pursuant to Article 2 of Chapter 122C of the General 
Statutes for the purpose of providing health and habilitative services 
based on the developmental model and principles of normalization for 
persons with mental retardation, autism, cerebral palsy, epilepsy or 
related conditions. 

(14b) Repealed by Session Laws 1991, c. 692, s. 1. 

(14c) Reserved for future codification. 

(14d) Repealed by Session Laws 2001-234, s. 2, effective January 1, 2002. 

(14e) “Kidney disease treatment center” means a facility that is certified 
as an end-stage renal disease facility by the Centers for Medicare and 
Medicaid Services, Department of Health and Human Services, 
pursuant to 42 C.F.R. § 405. 

(14f) Reserved for future codification. 

(14g) “Linear accelerator” means a machine used to produce ionizing 
radiation in excess of 1,000,000 electron volts in the form of a beam of 
electrons or photons to treat cancer patients. 

(14h) Reserved for future codification. 

(141) “Lithotriptor” means extra-corporeal shock wave technology used to 
treat persons with kidney stones and gallstones. 

(14j) Reserved for future codification. 

(14k) “Long-term care hospital” means a hospital that has been classified 
and designated as a long-term care hospital by the Centers for 
Medicare and Medicaid Services, Department of Health and Human 
Services, pursuant to 42 C.F.R. § 412. 

(14/7) Reserved for future codification. 

(14m) “Magnetic resonance imaging scanner” means medical imaging 
equipment that uses nuclear magnetic resonance. 

(14n) Reserved for future codification. 

(140) “Major medical equipment” means a single unit or single system of 
components with related functions which is used to provide medical 
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and other health services and which costs more than seven hundred 
fifty thousand dollars ($750,000). In determining whether the major 
medical equipment costs more than seven hundred fifty thousand 
dollars ($750,000), the costs of the equipment, studies, surveys, 
designs, plans, working drawings, specifications, construction, instal- 
lation, and other activities essential to acquiring and making opera- 
tional the major medical equipment shall be included. The capital 
expenditure for the equipment shall be deemed to be the fair market 
value of the equipment or the cost of the equipment, whichever is 
greater. Major medical equipment does not include replacement 
equipment as defined in this section. 

(15) Repealed by Session Laws 1987, c. 511, s. 1. 

(15a) “Multispecialty ambulatory surgical program” means a formal pro- 
gram for providing on a same-day basis surgical procedures for at 
least three of the following specialty areas: gynecology, otolaryngology, 
plastic surgery, general surgery, ophthalmology, orthopedic, or oral 
surgery. 

(15b) “Neonatal intensive care services” means those services provided by 
a health service facility to high-risk newborn infants who require 
constant nursing care, including but not limited to continuous car- 
diopulmonary and other supportive care. 

(16) “New institutional health services” means any of the following: 

a. The construction, development, or other establishment of a new 

health service facility. 

b. The obligation by any person of a capital expenditure exceeding 
two million dollars ($2,000,000) to develop or expand a health 
service or a health service facility, or which relates to the 
provision of a health service. The cost of any studies, surveys, 
designs, plans, working drawings, specifications, and other activ- 
ities, including staff effort and consulting and other services, 
essential to the acquisition, improvement, expansion, or replace- 
ment of any plant or equipment with respect to which an 
expenditure is made shall be included in determining if the 
expenditure exceeds two million dollars ($2,000,000). 

. Any change in bed capacity as defined in G.S. 131E-176(5). 

d. The offering of dialysis services or home health services by or on 
behalf of a health service facility if those services were not offered 
within the previous 12 months by or on behalf of the facility. 

e. Achange in a project that was subject to certificate of need review 
and for which a certificate of need was issued, if the change is 
proposed during the development of the project or within one year 
after the project was completed. For purposes of this subdivision, 
a change in a project is a change of more than fifteen percent 
(15%) of the approved capital expenditure amount or the addition 
of a health service that is to be located in the facility, or portion 
thereof, that was constructed or developed in the project. 

The development or offering of a health service as listed in this 
subdivision by or on behalf of any person: 

1. Bone marrow transplantation services. 

2. Burn intensive care services. 

2a. Cardiac catheterization services, except cardiac catheteriza- 
tion services provided on equipment furnished by a person 
authorized to operate such equipment in North Carolina 
pursuant to either a certificate of need issued for mobile 
cardiac catheterization equipment or a settlement agreement 
executed by the Department for provision of cardiac cathe- 
terization services. 
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3. Neonatal intensive care services. 
4. Open-heart surgery services. 
5. Solid organ transplantation services. 


fl. The acquisition by purchase, donation, lease, transfer, or compa- 


rable arrangement of any of the following equipment by or on 

behalf of any person: 

1. Air ambulance. 

2. Repealed by Session Laws 2005-325, s. 1, effective for hospices 
and hospice offices December 31, 2005. 

3. Cardiac catheterization equipment. 

4. Gamma knife. 

5. Heart-lung bypass machine. 

da. Linear accelerator. 

6. Lithotriptor. 

7. Magnetic resonance imaging scanner. 

8. Positron emission tomography scanner. 

9. Simulator: 


g. to k. Repealed by Session Laws 1987, c. 511, s. 1. 
/. The purchase, lease, or acquisition of any health service facility, or 


portion thereof, or a controlling interest in the health service 
facility or portion thereof, if the health service facility was 
developed under a certificate of need issued pursuant to G.S. 
131E-180. 


m. Any conversion of nonhealth service facility beds to health service 


facility beds. 


n. The construction, development or other establishment of a hospice, 


hospice inpatient facility, or hospice residential care facility; 


o. The opening of an additional office by an existing home health 


oR) 


= 


iF 


agency or hospice within its service area as defined by rules 
adopted by the Department; or the opening of any office by an 
existing home health agency or hospice outside its service area as 
defined by rules adopted by the Department. 


. The acquisition by purchase, donation, lease, transfer, or compa- 


rable arrangement by any person of major medical equipment. 


. The relocation of a health service facility from one service area to 


another. 


The conversion of a specialty ambulatory surgical program to a 


multispecialty ambulatory surgical program or the addition of a 
specialty to a specialty ambulatory surgical program. 


. The furnishing of mobile medical equipment to any person to 


provide health services in North Carolina, which was not in use in 
North Carolina prior to the adoption of this provision, if such 
equipment would otherwise be subject to review in accordance 
with G.S. 131E-176(16)(f1.) or G.S. 181E-176(16)(p) if it had been 
acquired in North Carolina. 


Repealed by Session Laws 2001-242, s. 4, effective June 23, 2001. 


u. The construction, development, establishment, increase in the 


number, or relocation of an operating room or gastrointestinal 
endoscopy room in a licensed health service facility, other than 
the relocation of an operating room or gastrointestinal endoscopy 
room within the same building or on the same grounds or to 
grounds not separated by more than a public right-of-way adja- 
cent to the grounds where the operating room or gastrointestinal 
endoscopy room is currently located. 


The change in designation, in a licensed health service facility, of 


an operating room to a gastrointestinal endoscopy room or change 


853 


§131E-176 CH. 131E. HEALTH CARE FACILITIES $131E-176 


in designation of a gastrointestinal endoscopy room to an operat- 
ing room that results in a different number of each type of room 
than is reflected on the health service facility’s license in effect as 
of January 1, 2005. 

(17) “North Carolina State Health Coordinating Council” means the 
Council that prepares, with the Department of Health and Human 
Services, the State Medical Facilities Plan. 

(17a) “Nursing care” means: 

a. Skilled nursing care and related services for residents who require 
medical or nursing care; 

b. Rehabilitation services for the rehabilitation of injured, disabled, 
or sick persons; or 

c. Health-related care and services provided on a regular basis to 
individuals who because of their mental or physical condition 
require care and services above the level of room and board, 
which can be made available to them only through institutional 
facilities. 

These are services which are not primarily for the care and 

treatment of mental diseases. 

(17b) “Nursing home facility” means a health service facility whose bed 
complement of health service facility beds is composed principally of 
nursing home facility beds. 

(18) To “offer,” when used in connection with health services, means that 
the person holds himself out as capable of providing, or as having the 
means for the provision of, specified health services. 

(18a) Repealed by Session Laws 2005-325, s. 1, effective for hospices and 
hospice offices December 31, 2005. 

(18b) “Open-heart surgery services” means the provision of surgical 
procedures that utilize a heart-lung bypass machine during surgery to 
correct cardiac and coronary artery disease or defects. 

(18c) “Operating room” means a room used for the performance of surgical 
procedures requiring one or more incisions and that is required to 
comply with all applicable licensure codes and standards for an 
operating room. 

(19) “Person” means an individual, a trust or estate, a partnership, a 
corporation, including associations, joint stock companies, and insur- 
ance companies; the State, or a political subdivision or agency or 
instrumentality of the State. 

(19a) “Positron emission tomography scanner” means equipment that 
utilizes a computerized radiographic technique that employs radioac- 
tive substances to examine the metabolic activity of various body 
structures. 

(20) “Project” or “capital expenditure project” means a proposal to under- 
take a capital expenditure that results in the offering of a new 
institutional health service as defined by this Article. A project, or 
capital expenditure project, or proposed project may refer to the 
project from its earliest planning stages up through the point at which 
the specified new institutional health service may be offered. In the 
case of facility construction, the point at which the new institutional 
health service may be offered must take place after the facility is 
capable of being fully licensed and operated for its intended use, and 
at that time it shall be considered a health service facility. 

(21) “Psychiatric facility’ means a public or private facility licensed 
pursuant to Article 2 of Chapter 122C of the General Statutes and 
which is primarily engaged in providing to inpatients, by or under the 
supervision of a physician, psychiatric services for the diagnosis and 
treatment of mentally ill persons. 
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(22) “Rehabilitation facility” means a public or private inpatient facility 
which is operated for the primary purpose of assisting in the rehabil- 
itation of disabled persons through an integrated program of medical 
and other services which are provided under competent, professional 
supervision. 

(22a) “Replacement equipment” means equipment that costs less than 
two million dollars ($2,000,000) and is purchased for the sole purpose 
of replacing comparable medical equipment currently in use which 
will be sold or otherwise disposed of when replaced. In determining 
whether the replacement equipment costs less than two million 
dollars ($2,000,000), the costs of equipment, studies, surveys, designs, 
plans, working drawings, specifications, construction, installation, 
and other activities essential to acquiring and making operational the 
replacement equipment shall be included. The capital expenditure for 
the equipment shall be deemed to be the fair market value of the 
equipment or the cost of the equipment, whichever is greater. 

(23) Repealed by Session Laws 1991, c. 692, s. 1. 

(24) Repealed by Session Laws 19938, c. 7, s. 2. 

(24a) “Service area” means the area of the State, as defined in the State 
Medical Facilities Plan or in rules adopted by the Department, which 
receives services from a health service facility. 

(24b) “Simulator” means a machine that produces high quality diagnostic 
radiographs and precisely reproduces the geometric relationships of 
megavoltage radiation therapy equipment to the patient. 

(24c) Reserved for future codification. 

(24d) “Solid organ transplantation services” means the provision of sur- 
gical procedures and the interrelated medical services that accom- 
pany the surgery to remove an organ from a patient and surgically 
implant an organ from a donor. 

(24e) Reserved for future codification. 

(24f) “Specialty ambulatory surgical program” means a formal program 
for providing on a same-day basis surgical procedures for only the 
specialty areas identified on the ambulatory surgical facility’s 1993 
Application for Licensure as an Ambulatory Surgical Center and 
authorized by its certificate of need. 

(25) “State Medical Facilities Plan” means the plan prepared by the 
Department of Health and Human Services and the North Carolina 
State Health Coordinating Council, and approved by the Governor. In 
preparing the Plan, the Department and the State Health Coordinat- 
ing Council shall maintain a mailing list of persons who have 
requested notice of public hearings regarding the Plan. Not less than 
15 days prior to a scheduled public hearing, the Department shall 
notify persons on its mailing list of the date, time, and location of the 
hearing. The Department shall hold at least one public hearing prior 
to the adoption of the proposed Plan and at least six public hearings 
after the adoption of the proposed Plan by the State Health Coordi- 
nating Council. The Council shall accept oral and written comments 
from the public concerning the Plan. 

(26) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1002, s. 9. 

(27) Repealed by Session Laws 1987, c. 511, s. 1. (1977, 2nd Sess., c. 1182, 
Oe ooo ss ele JC ioe 4o AO oes CA (Onesie oho 
(negrpess:,) 1984) c-1002"ss. 1-9:c71022.'ss) 2, 3c, 1064,'s. 1ec: W110, 
ss. 1,°2°1985, c. 589, ss. 42, 43(a); c. 740, ss. 1, 2,6; 1985 (Reg. Sess:, 
ape d Side erted WU LOM be Sb tol 8 Re ear riers V2 Meare a 8 Wiersma BS bo cee oh WAM ad (arch 70 i ey 
ALO SCae Se Chon O.SS..1-4° 990 (4458.01 1A. Lota) 20004135. se: 
192252001-234,-6..222001-242 ss. 2, 4: 2003-229, s. 13;.2003-390; s58,d., 
2; 2005-325, s. 1; 2005-346, s. 6(a)-(d).) 
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Editor’s Note. — Session Laws 1987, c. 511, 
s. 3, provided that the act, which amended this 
section, would become effective July 1, 1987, 
and would apply to all new institutional health 
services that are proposed on and after that 
date, but would not apply to applications for 
certificates of need which begin review, or to 
projects for which certificates of need were 
issued, before that date. Section 3 of Session 
Laws 1987, c. 511 further provided that the act 
would supersede all previous acts that were to 
become effective at any time after the effective 
date of the act (July 1, 1987). Thus an amend- 
ment by Session Laws 1985, c. 589, s. 43(b), 
which would have deleted “Article 1A of Gen- 
eral Statutes Chapter 122” following “licensed 
under” in paragraph (5a)b and (5a)c, and was 
scheduled to become effective on January 1, 
1988, was superseded and did not go into effect. 

Session Laws 2001-242, s. 5, provides: “This 
act is effective when it becomes law [June 23, 
2001]. This act shall not apply to any project 
which was not a new institutional health ser- 
vice as defined in G.S. 131E-176(16) prior to the 
effective date of this act and for which there has 
been a capital expenditure exceeding fifty thou- 
sand dollars ($50,000) or there was a legally 
binding obligation for a capital expenditure 
exceeding fifty thousand dollars ($50,000) in 
effect on or before the effective date of this act 
and which was reasonably expected to be com- 
pleted by December 31, 2002. A facility or office 
that was not licensed as an ambulatory surgical 
facility prior to the effective date of this act 
shall not become an ambulatory surgical facil- 
ity by virtue of the amendment set forth in 
Sections 1 and 2 of this act [which amended 
G.S. 1381E-146 and 131E-176] and may not be 
licensed as an ambulatory surgical facility un- 
der Part D of Article 6 of Chapter 131E of the 
General Statutes without a certificate of need.” 

Chapter 122, referred to in this section, has 
been repealed. See now Chapter 122C. 

The definitions contained in this section have 
been set out in the order above at the direction 
of the Revisor of Statutes. 

Former subdivisions (1), (1a), and (1b) in this 
section were redesignated as present subdivi- 
sions (la), (1b), and (1c), at the direction of the 
Revisor of Statutes to preserve alphabetical 
order of the definitions. 

The reference to G.S. 131E-180, in sub-sub- 
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division (16)/ has been repealed by Session 
Laws 2005-325, s. 2, effective August 26, 2005. 

Session Laws 2005-325, s. 6, provides: “G.S. 
131E-176(2f) and (2g), as enacted in this act, 
shall not preclude the furnishing of cardiac 
catheterization equipment or the provision of 
cardiac catheterization services by a person 
authorized to furnish this equipment or provide 
these services pursuant to a settlement agree- 
ment between the person and the Department 
of Health and Human Services prior to the 
effective date of this act.” 

Session Laws 2005-325, s. 7, provides: G.S. 
131E-176, as amended by Section 1 of this act, 
becomes effective for hospices and hospice of- 
fices December 31, 2005. The remainder of this 
act is effective when it becomes law. 

Session Laws 2005-346, s. 9, provides: “Noth- 
ing in Sections 2 through 10 of this act shall be 
construed to represent legislative intent as to 
circumstances under which Medicare or Medic- 
aid certification may be obtained for a provider 
of ambulatory surgery services.” 

Effect of Amendments. — Session Laws 
2005-325, s. 1, effective for hospices and hospice 
offices December 31, 2005, repealed subdivi- 
sions (2e), (16)f1.2., and (18a); added subdivi- 
sions (2g), (14e), (14g), (14k), (16)f.2a., 
(16)f1.5a., (16)f1.9., and (24b); rewrote subdivi- 
sions (2f); in subdivision (9b), inserted “long- 
term care hospital” and “office” following “hos- 
pice,” and deleted “oncology treatment center” 
following “diagnostic center”; in subdivision 
(9c), added clause (x) and made minor stylistic 
changes; added the exception at the end of 
subdivision (13); and in subdivision (16)o., in- 
serted “or hospice” twice. 

Session Laws 2005-346, ss. 6(a) through 6(d), 
effective August 31, 2005, in subdivision (1b), 
inserted “or gastrointestinal endoscopy room, 
as defined in Article 5 Part 1 and Article 6, Part 
4 of this Chapter” and substituted “(1c) of this 
section” for “(1b)” in the second sentence; and 
substituted “surgery or gastrointestinal endos- 
copy for “surgery” at the end of subdivision 
(1c); added new subdivision (7d); in subdivision 
(16)u., substituted “gastrointestinal endoscopy 
room in a licensed health service facility” for 
“operating rooms” “gastrointestinal endoscopy 
room” for “operating rooms” and “or gas- 
trointestinal endoscopy room is” for “is or oper- 
ating rooms are”; and added subdivisions (16)v. 
and (18c). 


CASE NOTES 


The legislature did not intend to impose 
unreasonable limitations on maintaining 
or expanding presently offered health ser- 
vices. Cape Fear Mem. Hosp. v. North Carolina 
Dep't of Human Resources, 121 N.C. App. 492, 
466 S.E.2d 299 (1996). 

Amendments to the State Medical Facil- 


ities Plan. — The term “approved” in subdivi- 
sion (25) gives the Governor the final authority 
to make substantive amendments to the State 
Medical Facilities Plan as part of the approval 
process. Frye Regional Medical Ctr., Inc. v. 
Hunt, 350-N.C. 39, 510 S.B.2d 159 (1999), 
The opening of branch offices by an es- 


856 


$131E-177 


tablished home health agency within its 
current service area is not the construction, 
development or other establishment of a new 
health service facility under subdivision (16)(a) 
of this section; however, the question of 
whether extension of home health services to 
patients in counties outside an agency’s current 
service area, or the expansion of branch offices 
of an established home health agency outside 
the agency’s current service area would trigger 
the Certificate of Need requirement under this 
section has not been decided. Total Care, Inc. v. 
Department of Human Resources, 99 N.C. App. 
517, 393 S.E.2d 338 (1990). 

Expansion, Not “New Institutional 
Health Service”. — The defendant/center was 


ART. 9. CERTIFICATE OF NEED 


S131E-177 


not required to obtain a separate certificate of 
need to develop additional operating rooms, a 
recovery room, and necessary ancillary space at 
a second site within the service area for which 
it already held a certificate of need. The defen- 
dant’s proposal was not a “new institutional 
health service” requiring a certificate of need, 
but rather, an expansion of an existing health 
service facility within the limitations permitted 
by statute. Christenbury Surgery Ctr. v. North 
Carolina Health & Human Servs., 138 N.C. 
App.) 809,. 531 °S.H.2d) 219) 20000N.€) App. 
LEXIS 611 (2000). 

Cited in Rutherford Hosp. v. RNH Partner- 
ship, 168 F.3d 693 (4th Cir. 1999). 


§ 131E-177. Department of Health and Human Services is 
designated State Health Planning and Devel- 
opment Agency; powers and duties. 


The Department of Health and Human Services is designated as the State 
Health Planning and Development Agency for the State of North Carolina, and 
is empowered to exercise the following powers and duties: 

(1) To establish standards and criteria or plans required to carry out the 
provisions and purposes of this Article and to adopt rules pursuant to 
Chapter 150B of the General Statutes, to carry out the purposes and 


provisions of this Article; 


(2) Adopt, amend, and repeal such rules and regulations, consistent with 
the laws of this State, as may be required by the federal government 
for grants-in-aid for health service facilities and health planning 
which may be made available by the federal government. This section 
shall be hberally construed in order that the State and its citizens 
may benefit from such grants-in-aid; 


(3) 


Define, by rule, procedures for submission of periodic reports by 


persons or health service facilities subject to agency review under this 


Article; 
(4) 


Develop policy, criteria, and standards for health service facilities 


planning; shall conduct statewide registration and inventories of and 
make determinations of need for health service facilities, health 
services as specified in G.S. 131E-176(16)f., and equipment as speci- 
fied in G.S. 1381E-176(16)f1., which shall include consideration of 
adequate geographic location of equipment and services; and develop 
a State Medical Facilities Plan; 


(5) 
(6) 


Implement, by rule, criteria for project review; 
Have the power to grant, deny, or withdraw a certificate of need and to 


impose such sanctions as are provided for by this Article; 


(7) 


Solicit, accept, hold and administer on behalf of the State any grants 


or bequests of money, securities or property to the Department for use 
by the Department in the administration of this Article; and 


(8) 
t9) 


Repealed by Session Laws 1987, c. 511, s. 1. : 
Establish and collect fees for submitting applications for certificates of 


need. The fee schedule established should generate sufficient revenue 
to offset the entire cost of the certificate of need program. This fee may 
not exceed seventeen thousand five hundred dollars ($17,500) and 
may not be less than two thousand dollars ($2,000). Fees collected 
under this subdivision shall be credited to the General Fund as 


nontax revenue. 
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(10) The authority to review all records in any recording medium of any 
person or health service facility subject to agency review under this 
Article which pertain to construction and acquisition activities, staff 
ing or costs and charges for patient care, including but not limited to, 
construction contracts, architectural contracts, consultant contracts, 
purchase orders, cancelled checks, accounting and financial records, 
debt instruments, loan and security agreements, staffing records, 
utilization statistics and any other records the Department deems to 

be reasonably necessary to determine compliance with this Article. 
The Secretary of Health and Human Services shall have final decision- 
making authority with regard to all functions described in this section. (1977, 
2nd Sess., c. 1182.5. 2: 1981, ¢)6517's./1; 1983,'¢. 7135s: 96;,¢..775; ss. deo abode 
end ldi S212 19904 cx692.-s. 231993; c.ilgsysvicnssoiss.-2.49) Louie 

11A.118(a).) 


CASE NOTES 


Responsibility of Department. — While 
the hearing officer’s recommendations are enti- 
tled to consideration, the responsibility for 
making the decision is that of the Department 
of Human Resources. Humana Hosp. Corp. v. 
North Carolina Dep’t of Human Resources, 81 
N.C. App. 628, 345 S.E.2d 235 (1986), decided 
under former G.S. 131-177. 

Project analyst’s request for documenta- 
tion of petitioner’s alleged support by profes- 
sional groups and individuals was entirely rea- 
sonable and within Department of Human 


Resources’ authority, in order to obtain the 
necessary information to properly review appli- 
cation. Charter Pines Hosp. v. North Carolina 
Dep’t of Human Resources, 83 N.C. App. 161, 
349 S.E.2d 639, cert. denied, 319 N.C. 105, 353 
S.E.2d 106 (1987), decided under former G.S. 
131-177 and 131-181. 

Cited in Total Care, Inc. v. Department of 
Human Resources, 99 N.C. App. 517, 393 
S.E.2d 338 (1990); Frye Regional Medical Ctr., 
Inc. \v. Hunt, 9350 N.C" 3957510 tasked alee 
(1999). 


§ 131E-178. Activities requiring certificate of need. 


(a) No person shall offer or develop a new institutional health service 
without first obtaining a certificate of need from the Department; provided, 
however, no person who provides gastrointestinal endoscopy procedures in one 
or more gastrointestinal endoscopy rooms located in a nonlicensed setting, 
shall be required to obtain a certificate of need to license that setting as an 
ambulatory surgical facility with the existing number of gastrointestinal 
endoscopy rooms, provided that: 

(1) The license application is postmarked for delivery to the Division of 
Facility Services by December 31, 2006; 

(2) The applicant verifies, by affidavit submitted to the Division of Facility 
Services within 60 days of the effective date of this act, that the 
facility is in operation as of the effective date of this act or that the 
completed application for the building permit for the facility was 
submitted by the effective date of this act; 

(3) The facility has been accredited by The Accreditation Association for 
Ambulatory Health Care, The Joint Commission on Accreditation of 
Healthcare Organizations, or The American Association for Accredi- 
tation of Ambulatory Surgical Facilities by the time the license 
application is postmarked for delivery to the Division of Facility 
Services of the Department; and 

(4) The license application includes a commitment and plan for serving 
indigent and medically underserved populations. 

All other persons proposing to obtain a license to establish an 
ambulatory surgical facility for the provision of gastrointestinal 
endoscopy procedures shall be required to obtain a certificate of need. 
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The annual State Medical Facilities Plan shall not include policies or 
need determinations that limit the number of gastrointestinal endo- 
scopy rooms that may be approved. 

(b) No person shall make an acquisition by donation, lease, transfer, or 
comparable arrangement without first obtaining a certificate of need from the 
Department, if the acquisition would have been a new institutional health 
service ifit had been made by purchase. In determining whether an acquisition 
would have been a new institutional health service, the capital expenditure for 
the asset shall be deemed to be the fair market value of the asset or the cost of 
the asset, whichever is greater. 

(c) No person shall incur an obligation for a capital expenditure which is a 
new institutional health service without first obtaining a certificate of need 
from the Department. An obligation for a capital expenditure is incurred when: 

(1) An enforceable contract, excepting contracts which are expressly 
contingent upon issuance of a certificate of need, is entered into by a 
person for the construction, acquisition, lease or financing of a capital 
asset; 

(2) Aperson takes formal action to commit funds for a construction project 
undertaken as his own contractor; or 

(3) In the case of donated property, the date on which the gift is completed. 

(d) Where the estimated cost of a proposed capital expenditure, including 
the fair market value of equipment acquired by purchase, lease, transfer, or 
other comparable arrangement, is certified by a licensed architect or engineer 
to be equal to or less than the expenditure minimum for capital expenditure for 
new institutional health services, such expenditure shall be deemed not to 
exceed the amount for new institutional health services regardless of the 
actual amount expended, provided that the following conditions are met: 

(1) The certified estimated cost is prepared in writing 60 days or more 
before the obligation for the capital expenditure is incurred. Certified 
cost estimates shall be available for inspection at the facility and sent 
to the Department upon its request. 

(2) The facility on whose behalf the expenditure was made notifies the 
Department in writing within 30 days of the date on which such 
expenditure is made if the expenditure exceeds the expenditure 
minimum for capital expenditures. The notice shall include a copy of 
the certified cost estimate. 

(e) The Department may grant certificates of need which permit capital 
expenditures only for predevelopment activities. Predevelopment activities 
include the preparation of architectural designs, plans, working drawings, or 
specifications, the preparation of studies and surveys, and the acquisition of a 
Doveniidieares(19 7, 2nd sess., c, 1182."s. 2°"1979.-c. 876, s. 2; 1981, c. 651, s. 
Di tloo, Cav 10,5) 1; 1960 (Res. Sess. 1984). cr 1110, 's. 3° 1985; c. 740, 8.3; 1985 
Greewocss, ooo), c. 1001s 1; 1987, colt s. 1c. 768; 1991, 'c: 692, 's: 3; 1993; 
C145. 4 2005-046; s. 7.) 


Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1110, s. 17, provided that the 
enactment of ss. 1 through 3 of the act (which 
amended G.S. 131E-176 and 131E-178) should 
not be construed as requiring a facility which 
had obtained prior to June 30, 1984, a certifi- 
cate of need for such use under prior law to 
obtain a new certificate of need on account of 
the special inclusion of chemical dependency 
treatment facilities in Article 9 of Chapter 
131K. 


Session Laws 2005-346, s. 9, provides: “Noth- 
ing in Sections 2 through 10 of this act shall be 
construed to represent legislative intent as to 
the circumstances under which Medicare or 
Medicaid certification may be obtained for a 
provider of ambulatory surgery services.” 

Effect of Amendments. — Session Laws 
2005-346, s. 7, effective August 31, 2005, re- 
wrote subsection (a). 
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CASE NOTES 


The opening of branch offices by an es- 
tablished home health agency within its 
current service area is not the construction, 
development or other establishment of a new 
health service facility under G.S. 131E- 
176(16)(a); however, the question of whether 
extension of home health services to patients in 
counties outside an agency’s current service 
area, or the expansion of branch offices of an 
established home health agency outside the 
agency’s current service area would trigger the 
Certificate of Need requirement under GS. 
131E-176 has not been decided. Total Care, Inc. 
v. Department of Human Resources, 99 N.C. 
App. 517) 398 S:H:2d 338 (1990). 

Expansion, Not “New Institutional 
Health Service”. — The defendant/center was 
not required to obtain a separate certificate of 


need to develop additional operating rooms, a 
recovery room, and necessary ancillary space at 
a second site within the service area for which 
it already held a certificate of need. The defen- 
dant’s proposal was not a “new institutional 
health service” requiring a certificate of need, 
but rather, an expansion of an existing health 
service facility within the limitations permitted 
by statute. Christenbury Surgery Ctr. v. North 
Carolina Health & Human Servs., 1388 N.C. 
App. 309, 531 S.E.2d 219, 2000 N.C. App. 
LEXIS 611 (2000). 

Cited in Cape Fear Mem. Hosp. v. North 
Carolina Dep’t of Human Resources, 121 N.C. 
App. 492, 466 S.E.2d 299 (1996); Koltis v. North 
Carolina Dep’t of Human Resources, 125 N.C. 
App. 268, 480 S.E.2d 702 (1997). 


§ 131E-179. Research activities. 


(a) Notwithstanding any other provisions of this Article, a health service 
facility may offer new institutional health services to be used solely for 
research, or incur the obligation of a capital expenditure solely for research, 
without a certificate of need, if the Department grants an exemption. The 
Department shall grant an exemption if the health service facility files a notice 
of intent with the Department in accordance with rules promulgated by the 
Department and if the Department finds that the offering or obligation will 
not: 

(1) Affect the charges of the health service facility for the provision of 
medical or other patient care services other than services which are 
included in the research; 

(2) Substantially change the bed capacity of the facility; or 

(3) Substantially change the medical or other patient care services of the 
facility. 

(b) After a health service facility has received an exemption pursuant to 
subsection (a) of this section, it shall not offer the new institutional health 
services, or use a facility acquired through the capital expenditure, in a 
manner which affects the charges of the facility for the provision of medical or 
other patient care services, other than the services which are included in the 
research and shall not charge patients for the use of the service for which an 
exemption has been granted, without first obtaining a certificate of need from 
the Department; provided, however, that any facility or service acquired or 
developed under the exemption provided by this section shall not be subject to 
the foregoing restrictions on its use if the facility or service could otherwise be 
offered or developed without a certificate of need. 

(c) Any of the activities described in subsection (a) of this section shall be 
deemed to be solely for research even if they include patient care provided on 
an occasional and irregular basis and not as a part of the research program. 
(1983,.c:-175e8" 11987 ero Wesbal 991meeGO2us Ee) 


CASE NOTES 


Cited in Hospital Corp. v. Iredell County, 120 
N.C. App. 445, 462 S.E.2d 675 (1995). 
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§ 131E-180: Repealed by Session Laws 2005-325, s. 2, effective August 26, 
2005. 


§ 131E-180.1. Expired. 


Editor’s Note. — Session Laws 1995, s. 2, __ licensure rules, but that the expiration should 
provided that this section would expire when be no earlier than February 1, 1996, and no 
the Division of Facility Services completed and later than June 30, 1996. 
implemented the current rewrite of home care 


§ 131E-181. Nature of certificate of need. 


(a) A certificate of need shall be valid only for the defined scope, physical 
location, and person named in the application. A certificate of need shall not be 
transferred or assigned except as provided in G.S. 131E-189(c). 

(b) A recipient of a certificate of need, or any person who may subsequently 
acquire, In any manner whatsoever permitted by law, the service for which 
that certificate of need was issued, is required to materially comply with the 
representations made in its application for that certificate of need. The 
Department shall require any recipient of a certificate of need, or its successor, 
whose service is in operation to submit to the Department evidence that the 
recipient, or its successor, is in material compliance with the representations 
made in its application for the certificate of need which granted the recipient 
the right to operate that service. In determining whether the recipient of a 
certificate of need, or its successor, is operating a service which materially 
differs from the representations made in its application for that certificate of 
need, the Department shall consider cost increases to the recipient, or its 
successor, including, but not limited to, the following: 

(1) Any increase in the consumer price index; 

(2) Any increased cost incurred because of Government requirements, 
including federal, State, or any political subdivision thereof; and 

(3) Any increase in cost due to professional fees or the purchase of services 
and supplies. 

(c) Whenever a certificate of need is issued more than 12 months after the 
application for the certificate of need began review, the Department shall 
adjust the capital expenditure amount proposed by increasing it to reflect any 
inflation in the Department of Commerce’s Construction Cost Index that has 
occurred since the date when the application began review; and the Depart- 
ment shall use this recalculated capital expenditure amount in the certificate 
of need issued for the project. 

(d) A project authorized by a certificate of need is complete when the health 
service or the health service facility for which the certificate of need was issued 
is licensed and certified and is in material compliance with the representations 
made in the certificate of need application. (1977, 2nd Sess., c. 1182, s. 2; 1981, 
PO vito oC oC. 1's, | 1900.0. O41, se 1; 1US0 (Neo, oess., Lod), c. Joo, 
ee Ce SL 989) ce. a0 ce OL, s. ole) 1991 ¢ 692.68. 5: L99T (Res, 
eee 2). Cao. SO elo sC 14.5. Ds) 


CASE NOTES 


Cited in Johnston Health Care Ctr.,L.L.C.v. App. 307, 524 S.E.2d 352, 2000 N.C. App. 
North Carolina Dep’t of Human Res., 186 N.C. LEXIS 20 (2000). 
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§ 131E-182. Application. 


(a) (For expiration date — see note) The Department in its rules shall 
establish schedules for submission and review of completed applications. The 
schedules shall provide that applications for similar proposals in the same 
service area will be reviewed together. However, there shall not be a review 
scheduled prior to February 1, 2006, for submission and review of certificate of 
need applications that propose an increase in the number of licensed gas- 
trointestinal endoscopy rooms. An applicant for a certificate of need to 
establish a licensed gastrointestinal endoscopy room shall show that it is 
performing or reasonably projects to perform at least 1,500 gastrointestinal 
endoscopy procedures per gastrointestinal endoscopy room per year. 

(a) (For effective date — see note) The Department in its rules shall 
establish schedules for submission and review of completed applications. The 
schedules shall provide that applications for similar proposals in the same 
service area will be reviewed together. 

(b) An application for a certificate of need shall be made on forms provided 
by the Department. The application forms, which may vary according to the 
type of proposal, shall require such information as the Department, by its rules 
deems necessary to conduct the review. An applicant shall be required to 
furnish only that information necessary to determine whether the proposed 
new institutional health service is consistent with the review criteria imple- 
mented under G.S. 131E-183 and with duly adopted standards, plans and 
criteria. 

(c) All fees established by the Department for submitting an application for 
a certificate of need are due when the application is submitted. These fees are 
not refundable, regardless of whether a certificate of need is issued. (1977, 2nd 
mess. ch 1U82¢s. 2198 lyenbolivs. 621983 ca 713iisi9 (iewiitasises ta ee oe 
Geollns, 16 2005-325, 655 1200525404 sn08) 


Subsection (a) Set Out Twice. — The first 
version of subsection (a) set out above is effec- 
tive until the effective date of administrative 
rules adopted consistent with the provisions of 
this act regarding the number of gastrointesti- 
nal endoscopy procedures performed or pro- 
jected to be performed. The second version of 
subsection (a) is effective on that date. 

Editor’s Note. — Session Laws 1993, c. 561, 
s. 88, provides: “Those existing facilities that 
were granted a Certificate of Need to develop no 
more than 30 beds and that have applied for a 
Certificate of Need to expand to 32 beds prior to 
July 1, 1993, are exempt from the 30-bed limi- 
tation and may be issued a Certificate of Need 
for no more than 32 beds each. These additional 
beds for those facilities shall not be taken into 
account in deciding Certificate of Need alloca- 
tions to other applicants in the same service 
area during the 1993 calendar year.” 

Session Laws 1998, c. 561, s. 23.1, as added 
by Session Laws 1994, Extra Session, c. 24, s. 


54, provides: “Except for statutory changes or 
other provisions that clearly indicate an inten- 
tion to have effects beyond the 1993-95 bien- 
nium, the textual provisions of this act shall 
apply only to funds appropriated for and activ- 
ities occurring during the 1993-95 biennium.” 

Session Laws 2005-346, s. 9, provides: “Noth- 
ing in Sections 2 through 10 of this act shall be 
construed to represent legislative intent as to 
the circumstances under which Medicare or 
Medicaid certification may be obtained for a 
provider of ambulatory surgery services.” 

Effect of Amendments. — Session Laws 
2005-325, s. 3, effective August 26, 2005, de- 
leted “health” following “same” in the second 
sentence of subsection (a). 

Session Laws 2005-346, s. 8, effective August 
31, 2005, and expiring on the effective date of 
administrative rules adopted consistent with 
the provisions of this act regarding the number 
of gastrointestinal endoscopy procedures per- 
formed or projected to be performed, added the 
last two sentences of subsection (a). 


CASE NOTES 


Cited in Charter Pines Hosp. v. North Caro- 
lina Dep’t of Human Resources, 83 N.C. App. 


161, 349 S.E.2d 639 (1986); Dialysis Care of 
N.C., LLC v. Department of Health & Human 
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Servs., 137 N.C. App. 638, 529 S.E.2d 257, 2000 
N.C. App. LEXIS 491 (2000), aff'd, 353 N.C. 
258, 538 S.E.2d 566 (2000). 


§ 131E-183. Review criteria. 


(a) The Department shall review all applications utilizing the criteria 
outlined in this subsection and shall determine that an application is either 
consistent with or not in conflict with these criteria before a certificate of need 
for the proposed project shall be issued. 

(1) (See note) The proposed project shall be consistent with applicable 
policies and need determinations in the State Medical Facilities Plan, 
the need determination of which constitutes a determinative limita- 
tion on the provision of any health service, health service facility, 
health service facility beds, dialysis stations, operating rooms, or 
home health offices that may be approved. 

(2) Repealed by Session Laws 1987, c. 511, s. 1. 

(3) The applicant shall identify the population to be served by the 
proposed project, and shall demonstrate the need that this population 
has for the services proposed, and the extent to which all residents of 
the area, and, in particular, low income persons, racial and ethnic 
minorities, women, handicapped persons, the elderly, and other 
underserved groups are likely to have access to the services proposed. 

(3a) In the case of a reduction or elimination of a service, including the 
relocation of a facility or a service, the applicant shall demonstrate 
that the needs of the population presently served will be met ade- 
quately by the proposed relocation or by alternative arrangements, 
and the effect of the reduction, elimination or relocation of the service 
on the ability of low income persons, racial and ethnic minorities, 
women, handicapped persons, and other underserved groups and the 
elderly to obtain needed health care. 

(4) Where alternative methods of meeting the needs for the proposed 
project exist, the applicant shall demonstrate that the least costly or 
most effective alternative has been proposed. 

(5) Financial and operational projections for the project shall demonstrate 
the availability of funds for capital and operating needs as well as the 
immediate and long-term financial feasibility of the proposal, based 
upon reasonable projections of the costs of and charges for providing 
health services by the person proposing the service. 

(6) The applicant shall demonstrate that the proposed project will not 
result in unnecessary duplication of existing or approved health 
service capabilities or facilities. 

(7) The applicant shall show evidence of the availability of resources, 
including health manpower and management personnel, for the 
provision of the services proposed to be provided. 

(8) The applicant shall demonstrate that the provider of the proposed 
services will make available, or otherwise make arrangements for, the 
provision of the necessary ancillary and support services. The appli- 
cant shall also demonstrate that the proposed service will be coordi- 
nated with the existing health care system. 

(9) An applicant proposing to provide a substantial portion of the project's 
services to individuals not residing in the health service area in which 
the project is located, or in adjacent health service areas, shall 
document the special needs and circumstances that warrant service to 
these individuals. 

(10) When applicable, the applicant shall show that the special needs of 
health maintenance organizations will be fulfilled by the project. 
Specifically, the applicant shall show that the project accommodates: 
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a. The needs of enrolled members and reasonably anticipated new 
members of the HMO for the health service to be provided by the 
organization; and 

b. The availability of new health services from non-HMO providers or 
other HMOs in a reasonable and cost-effective manner which is 
consistent with the basic method of operation of the HMO. In 
assessing the availability of these health services from these 
providers, the applicant shall consider only whether the services 
from these providers: 

1. Would be available under a contract of at least five years’ 
duration; 

2. Would be available and conveniently accessible through phy- 
sicians and other health professionals associated with the 
HMO; 

3. Would cost no more than if the services were provided by the 
HMO; and 

4. Would be available in a manner which is administratively 
feasible to the HMO. 

(11) Repealed by Session Laws 1987, c. 511, s. 1. 

(12) Applications involving construction shall demonstrate that the cost, 
design, and means of construction proposed represent the most 
reasonable alternative, and that the construction project will not 
unduly increase the costs of providing health services by the person 
proposing the construction project or the costs and charges to the 
public of providing health services by other persons, and that appli- 
cable energy saving features have been incorporated into the con- 
struction plans. 

(13) The applicant shall demonstrate the contribution of the proposed 
service in meeting the health-related needs of the elderly and of 
members of medically underserved groups, such as medically indigent 
or low income persons, Medicaid and Medicare recipients, racial and 
ethnic minorities, women, and handicapped persons, which have 
traditionally experienced difficulties in obtaining equal access to the 
proposed services, particularly those needs identified in the State 
Health Plan as deserving of priority. For the purpose of determining 
the extent to which the proposed service will be accessible, the 
applicant shall show: 

a. The extent to which medically underserved populations currently 
use the applicant’s existing services in comparison to the percent- 
age of the population in the applicant’s service area which is 
medically underserved; 

b. Its past performance in meeting its obligation, if any, under any 
applicable regulations requiring provision of uncompensated - 
care, community service, or access by minorities and handicapped 
persons to programs receiving federal assistance, including the 
existence of any civil rights access complaints against the appli- 
cant; 

c. That the elderly and the medically underserved groups identified 
in this subdivision will be served by the applicant’s proposed 
services and the extent to which each of these groups is expected 
to utilize the proposed services; and 

d. That the applicant offers a range of means by which a person will 
have access to its services. Examples of a range of means are 
outpatient services, admission by house staff, and admission by 
personal physicians. 

(14) The applicant shall demonstrate that the proposed health services 
accommodate the clinical needs of health professional training pro- 
grams in the area, as applicable. 
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(15) through (18) Repealed by Session Laws 1987, c. 511, s. 1. 

(18a) The applicant shall demonstrate the expected effects of the proposed 
services on competition in the proposed service area, including how 
any enhanced competition will have a positive impact upon the cost 
effectiveness, quality, and access to the services proposed; and in the 
case of applications for services where competition between providers 
will not have a favorable impact on cost effectiveness, quality, and 
access to the services proposed, the applicant shall demonstrate that 
its application is for a service on which competition will not have a 
favorable impact. 

(19) Repealed by Session Laws 1987, c. 511, s. 1. 

(20) An applicant already involved in the provision of health services shall 
provide evidence that quality care has been provided in the past. 

(21) Repealed by Session Laws 1987, c. 511, s. 1. 

(b) The Department is authorized to adopt rules for the review of particular 
types of applications that will be used in addition to those criteria outlined in 
subsection (a) of this section and may vary according to the purpose for which 
a particular review is being conducted or the type of health service reviewed. 
No such rule adopted by the Department shall require an academic medical 
center teaching hospital, as defined by the State Medical Facilities Plan, to 
demonstrate that any facility or service at another hospital is being appropri- 
ately utilized in order for that academic medical center teaching hospital to be 
approved for the issuance of a certificate of need to develop any similar facility 
or service. 

(c) Repealed by Session Laws 1987, c. 511, s. 1. (1977, 2nd Sess., c. 1182, s. 
PetOsiec 4651, 6.07; 1983,°c; 775; s21; c. 920,-s. 2; 1983 (Reg. Sess.;,1984),.c: 
TO ower OeMOSo ee: 4457s) 12 19870) 5 lijise 1; L991 ¢¢) 692, s.6;:c, 701,622; 


1993; c. 7, Ss. 6; 2001-242) s. 3.) 


Editor’s Note. — Session Laws 2001-242, s. 
5, provides: “This act is effective when it be- 
comes law [June 23, 2001]. This act shall not 
apply to any project which was not a new 
institutional health service as defined in G.S. 
131E-176(16) prior to the effective date of this 
act and for which there has been a capital 
expenditure exceeding fifty thousand dollars 
($50,000) or there was a legally binding obliga- 
tion for a capital expenditure exceeding fifty 
thousand dollars ($50,000) in effect on or before 
the effective date of this act and which was 


reasonably expected to be completed by Decem- 
ber 31, 2002. A facility or office that was not 
licensed as an ambulatory surgical facility prior 
to the effective date of this act shall not become 
an ambulatory surgical facility by virtue of the 
amendment set forth in Sections 1 and 2 of this 
act [which amended G.S. 131E-146 and 131E- 
176] and may not be licensed as an ambulatory 
surgical facility under Part D of Article 6 of 
Chapter 131E of the General Statutes without 
a certificate of need.” 


CASE NOTES 


Legislative Findings. — In enacting the 
certificate of need law, the legislature found as 
facts that the forces of free market competition 
are largely absent in health care, and that 
government regulation is therefore necessary 
to control the cost, utilization, and distribution 
of health services and to assure that less costly 
and more effective alternatives are made avail- 
able. In re Denial of Request by Humana Hosp. 
Corp., 78 N.C. App. 637, 338 S.E.2d 139 (1986), 
decided under former G.S. 131-175 and 131- 
18% 

Review of Criteria by Agency. — The 
certificate of need law does not contemplate 
that the agency will review any criteria com- 


petitively, and subsequently find one applicant 
nonconforming to a criterion simply because 
another applicant is found conforming, as the 
intent of the legislature is to have the agency 
first ensure that each application comports 
with the statutory and regulatory criteria. 
Britthaven, Inc. v. North Carolina Dep’t of 
Human Resources, 118 N.C. App. 379, 455 
S.E.2d 455 (1995). 

Full Contested Case Hearing Not Pre- 
cluded by the Statute. — In a Certificate of 
Need (CON) case, the CON Statute does not 
preclude a full contested case hearing where an 
ALJ recommended a summary judgment in a 
decision based only on each applicant’s confor- 
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mity with the criteria in G.S. 181E-183. A full 
hearing protects the applicant’s due process 
rights, allows the record to be fully developed, 
and encourages judicial economy. Living Cen- 
ters-Southeast, Inc. v. North Carolina Health & 
Human Servs., 1388 N.C. App. 572, 532 S.E.2d 
192, 2000 N.C. App. LEXIS 782 (2000). 

Review of Criteria by Hearing Officer. — 
In a certificate of need case, the hearing officer 
may only consider evidence contained in an 
applicant’s certificate of need application which 
was before the Certificate of Need Section when 
it made its initial decision. Presbyterian-Ortho- 
paedic Hosp. v. North Carolina Dep’t of Human 
Resources, 122 N.C. App. 529, 470 S.E.2d 831 
(1996), discretionary review improvidently al- 
lowed, 346 N.C. 267, 485 S.E.2d 294 (1997). 

Statutory Criteria Met. — A challenged, 
successful Certificate of Need application did 
not violate State and federal Medicaid regula- 
tions by overstating its projected Medicaid rev- 
enues, nor did it fail in financial feasibility, cost 
effectiveness, or conformity to statutory criteria 
contained in this section. Burke Health Inves- 
tors, L.L.C. v. North Carolina Dep’t of Human 
Resources, 1385 N.C. App. 568, 522 S.E.2d 96, 
1999 N.C. App. LEXIS 1180 (1999). 

The N. C. Department of Health and Human 
Services adhered to the required procedures 
where it first analyzed each individual certifi- 
cate of need application to determine the extent 
to which each application conformed to the 
statutory criteria, and then entered exhaustive 
findings with respect to the relative merits of 
the applications, comparing Medicaid access, 
costs for services, operating costs, types of ser- 
vices, staffing, and location before concluding 
that the successful application was compara- 
tively superior. Burke Health Investors, L.L.C. 
v. North Carolina Dep’t of Human Resources, 
135 N.C. App. 568, 522 S.E.2d 96, 1999 N.C. 
App. LEXIS 1180 (1999). 

Allegation of Priority Status Without 
Merit. — The certificate of need section should 
not be foreclosed from carrying out the pur- 
poses and intent of the certificate of need law by 
an alleged priority status obtained by an appli- 
cant being the only one of several applicants to 
exercise its rights to judicial review. In re 
Denial of Request by Humana Hosp. Corp., 78 
N.C. App. 637, 338 S.E.2d 139 (1986), decided 
under former G.S. 131-175 and 131-181. 

Duplication of Services Not a Concern. 
— The Department of Health and Human Ser- 
vices’ finding that the successful Certificate of 
Need (CON) application conformed with sub- 
sections (a)(3), (4) and (6) of this section was 
supported by substantial evidence where the 
applicant identified 34 of its own patients at 
another facility who expressed a willingness to 
transfer their treatment to the proposed facil- 
ity; where such transfer would not result in a 
duplication of services but rather better access 
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for current patients; and where an evaluation 
of the alternatives—(1) relocating stations to 
develop a new facility at a new site, (2) expan- 
sion of the existing facility, and (3) doing noth- 
ing—revealed that opening a new center was 
the most effective alternative although the 
competing CON applicant already serviced a 
dialysis center in the city of the proposed new 
site. Dialysis Care of N.C., LLC v. Department 
of Health & Human Servs., 137 N.C. App. 638, 
529 S.E.2d 257, 2000 N.C. App. LEXIS 491 
(2000), aff'd, 353 N.C. 258, 538 S.E.2d 566 
(2000). 

Number of Existing Federal-Approved 
Dialysis Stations Considered. — Where evy- 
idence presented at hearing showed that eighty 
to ninety percent of the dialysis patients in the 
area to be served relied on Medicare or Medic- 
aid to pay for dialysis treatment, the agency 
was justified in concluding that only federally- 
approved stations should be considered when 
counting the number of existing stations. In re 
Wake Kidney Clinic, 85 N.C. App. 639, 355 
S.E.2d 788, cert. denied, 320 N.C. 793, 361 
S.E.2d 89 (1987). 

Financial Status of Participating Out-of- 
State Physician Considered. — The agency 
did not act in an unfair or illegal manner is 
considering evidence of the financial status of a 
listed shareholder who was a licensed physi- 
clan in several states and needed to meet only 
pro-forma requirements in order to become 
licensed in North Carolina, simply because 
such evidence had not been utilized in the 
initial decision and because he was not yet a 
licensed physician in North Carolina, where all 
the evidence indicated that he would be a 
licensed physician and thus eligible to partici- 
pate in the project by the time the Certificate of 
Need would be issued. In re Wake Kidney 
Clinic, 85 N.C. App. 639, 355 S.E.2d 788, cert. 
denied, 320 N.C. 798, 361 S.E.2d 89 (1987). 

Project analyst’s request for documenta- 
tion of petitioner’s alleged support by profes- 
sional groups and individuals was entirely rea- 
sonable and within Department of Human 
Resources’ authority, in order to obtain the 
necessary information to properly review appli- 
cation. Charter Pines Hosp. v. North Carolina 
Dep’t of Human Resources, 83 N.C. App. 161, 
349 $.E.2d 639 (1986), cert. denied, 319 N.C. 
105, 353 S.E.2d 106 (1987), decided under 
former G.S. 131-177 and 131-181. 

Evidence supported department’s con- 
clusion that need existed for dialysis facil- 
ity, and that there were no less costly or more 
effective alternatives for providing the desired 
services. In re Wake Kidney Clinic, 85 N.C. 
App. 639, 355 S.E.2d 788, cert. denied, 320 N.C. 
793, 361 S.E.2d 89 (1987). 

For case where determination that cri- 
teria for qualifying for certificate of need 
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for construction of hospital were not met, 
see Hospital Group of Western North Carolina, 
Inc. v. North Carolina Dep’t of Human Re- 
sources, 76 N.C. App. 265, 332 S.E.2d 748 
(1985). 

Substantial Evidence Supported Condi- 
tional Approval. — Substantial evidence ex- 
isted from which the agency could reasonably 
find that a Certificate of Need (CON) applica- 
tion for a dialysis center, as conditioned, con- 
formed with Criterion 5 where the financial 
backer agreed to carry out the project, and the 
bank’s finance officer testified, after the condi- 
tional approval, that the backer had access to 
sufficient funds for their equity contribution. 
Dialysis Care of N.C., LLC v. Department of 
Health & Human Servs., 137 N.C. App. 638, 
529 S.E.2d 257, 2000 N.C. App. LEXIS 491 
(2000)-sait d, 353 N.C. 258, 538 $.H.2d 566 
(2000). 

Conditional Approval Not Arbitrary or 
Capricious. — The agency’s decision to condi- 
tionally approve a Certificate of Need (CON) 
application did not constitute arbitrary and 
capricious decision-making where the services 
were determined to be needed; where the con- 
ditions imposed, as required by Criterion 5, 
insured that the proposal was consistent with 
applicable criteria; and where there was sub- 
stantial evidence from which the agency could 
reasonably find the application conditionally 
conforming. Dialysis Care of N.C., LLC v. De- 
partment of Health & Human Servs., 137 N.C. 
Boom 20 1.20. 25 1, 2000 .N.C app: 
LEXIS 491 (2000), aff'd, 353 N.C. 258, 538 
S.E.2d 566 (2000). 

Subdivision (a)(5) of this section did not 
require the submission of financial state- 
ments by the applicants; it merely required the 
Department of Human Resources to determine 
the availability of funds for the project from the 
entity responsible for funding, which may or 
may not be an applicant. Retirement Villages, 
Inc. v. North Carolina Dep't of Human Re- 
sources, 124 N.C. App. 495, 477 S8.E.2d 697 
(1996). 

Financial Resources of Other Entity. — 
There is nothing in subdivision (a)(5) of this 
section which precludes a certificate of need 
applicant from relying on the financial re- 
sources of another entity for its funding. Retire- 
ment Villages, Inc. v. North Carolina Dep't of 
Human Resources, 124 N.C. App. 495, 477 
3.20697 (1996). 

Where a project is to be funded other than by 
the applicants, the application must contain 
evidence of a commitment to provide the funds 
by the funding entity; without such a commit- 
ment, an applicant cannot adequately demon- 
strate availability of funds or the requisite 
financial feasibility. Retirement Villages, Inc. v. 
North Carolina Dep’t of Human Resources, 124 
N.C. App. 495, 477 S.E.2d 697 (1996). 
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Sufficient evidence supported a finding 
of financial feasibility where the availability 
of a bank loan was properly evidenced by a 
letter of interest, where a loan shortfall could 
be covered by other personal assets, and where 
“the certificate of need section did not rely on 
[the availability of a line of credit in the name of 
a deceased individual] in concluding that there 
were sufficient funds to finance [the] proposal.” 
Burke Health Investors, L.L.C. v. North Caro- 
lina Dep’t of Human Resources, 135 N.C. App. 
568, 522 S.E.2d 96, 1999 N.C. App. LEXIS 1180 
(1999) 

Financial Commitment Adequately 
Demonstrated. — Evidence of financial back- 
ers’ net worth and demonstrated ability to 
provide $811,362.00 separate and apart from 
their wives, who had not signed commitment 
letters, coupled with a certification page by one 
of the backers describing his “intent to carry 
out the proposed project” and an affidavit fur- 
ther affirming this intent, when added to evi- 
dence demonstrating the ability of the funding 
sources to provide the funds, were sufficient to 
show commitment required by this section. 
Johnston, Health. Care Ctr. L.L.C. v. North 
Carolina Dep't of Human Res., 136 N.C. App. 
307, 524 S.E.2d 352, 2000 N.C. App. LEXIS 20 
(2000). 

Early Expiration of Credit Line. — 
Where Certificate of Need applicant’s support- 
ing documentation indicated that the bank’s 
line of credit would expire before the proposed 
project was scheduled to commence, substan- 
tial evidence supported the Department of 
Health and Human Services’ finding that the 
applicant failed to establish the availability 
and commitment of funds required by this 
section. Johnston Health Care Ctr., L.L.C. v. 
North Carolina Dep’t of Human Res., 136 N.C. 
App: 307, 524/S.H:2d 352, 2000 N.C. App. 
LEXIS 20 (2000). 

Letter Not Commitment to Finance. — A 
letter from a bank indicating its interest in 
loaning money to a corporation for the addition/ 
conversion of beds and confirming that it had 
money which could be used to fund the project 
did not constitute a commitment to provide 
financing, nor did it bind it to use money for the 
project. Retirement Villages, Inc. v. North Caro- 
lina Dep’t of Human Resources, 124 N.C. App. 
AQ5 477 Si-2d697 (1996). 

A letter which may arguably have shown 
commitment to provide working capital during 
the first 3 years of operation did not commit a 
corporation to expend any money for the capital 
expenses necessary to implement the project. 
Retirement Villages, Inc. v. North Carolina 
Dep’t of Human Resources, 124 N.C. App. 495, 
477 S.E.2d 697 (1996). 

Determination of Assumptions and 
Methodology. — The Department of Human 
Resources employed the wrong standard in 
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determining whether assumptions and meth- 
odology were contained in an application 
where, instead of finding that they were 
“clearly stated”, the agency found that they 
were “sufficiently clear” and “discernible.” Re- 
tirement Villages, Inc. v. North Carolina Dep’t 
of Human Resources, 124 N.C. App. 495, 477 
S.E.2d 697 (1996). 

Errors and Omissions Did Not Prejudice 
Competitor. — While the Department of 
Health and Human Services technically ex- 
ceeded its authority and jurisdiction and com- 
mitted errors of law by awarding a Certificate 
of Need to establish a new dialysis center on the 
basis of an application that was never shown to 
be conforming to all applicable criteria, its 
actions did not prejudice the applicant’s com- 
petitor because the alleged mistakes and omis- 
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sions, which were made under a settlement 
agreement, were corrected by final agency de- 
cision. Bio-Medical Applications of N.C., Inc. v. 
North Carolina Dep’t of Human Resources, 136 
N.C. App. 103, 523 S.E.2d 677, 1999 N.C. App. 
LEXIS 1372 (1999). 

Application Unclear. — Applicant failed to 
define clearly the type of services it intended to 
provide where its application contained contra- 
dictory information regarding whether or not it 
proposed a dedicated Alzheimer’s unit. Retire- 
ment Villages, Inc. v. North Carolina Dep’t of 
Human Resources, 124 N.C. App. 495, 477 
S.E.2d 697 (1996). 

Cited in Huntington Manor v. North Caro- 
lina Dep’t of Human Resources, 99 N.C. App. 
52, 393 S.E.2d 104 (1990). 


§ 131E-184. Exemptions from review. 


(a) Except as provided in subsection (b), the Department shall exempt from 
certificate of need review a new institutional health service if it receives prior 
written notice from the entity proposing the new institutional health service, 
which notice includes an explanation of why the new institutional health 
service is required, for any of the following: 

(1) To eliminate or prevent imminent safety hazards as defined in federal, 
State, or local fire, building, or life safety codes or regulations. 

(la) To comply with State licensure standards. 

(1b) To comply with accreditation or certification standards which must 
be met to receive reimbursement under Title XVIII of the Social 
Security Act or payments under a State plan for medical assistance 
approved under Title XIX of that act. 

(2) Repealed by Session Laws 1987, c. 511, s. 1. 

To provide data processing equipment. 

To provide parking, heating or cooling systems, elevators, or other 
basic plant or mechanical improvements, unless these activities are 
integral portions of a project that involves the construction of a new 
health service facility or portion thereof and that is subject to 
certificate of need review. 

To replace or repair facilities destroyed or damaged by accident or 
natural disaster. 

(6) To provide any nonhealth service facility or service. 

To provide replacement equipment. 

To acquire an existing health service facility, including equipment 
owned by the health service facility at the time of acquisition. 

(9) To develop or acquire a physician office building regardless of cost, 
unless a new institutional health service other than defined in G.S. 
131E-176(16)b. is offered or developed in the building. 

(b) Those portions of a proposed project which are not proposed for one or 
more of the purposes under subsection (a) of this section are subject to 
certificate of need review, if these non-exempt portions of the project are new 
institutional health services under G.S. 131E-176(16). 

(c) The Department shall exempt from certificate of need review any 
conversion of existing acute care beds to psychiatric beds provided: 

(1) The hospital proposing the conversion has executed a contract with 
the Department’s Division of Mental Health, Developmental Disabil- 
ities, and Substance Abuse Services and/or one or more of the Area 
Mental Health, Developmental Disabilities, and Substance Abuse 
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Authorities to provide psychiatric beds to patients referred by the 
contracting agency or agencies; and 

(2) The total number of beds to be converted shall not be more than twice 
the number of beds for which the contract pursuant to subdivision (1) 
of this subsection shall provide. 

(d) In accordance with, and subject to the limitations of G.S. 148-19.1, the 
Department shall exempt from certificate of need review the construction and 
operation of a new chemical dependency or substance abuse facility for the 
purpose of providing inpatient chemical dependency or substance abuse 
services solely to inmates of the Department of Correction. If an inpatient 
chemical dependency or substance abuse facility provides services both to 
inmates of the Department of Correction and to members of the general public, 
only the portion of the facility that serves inmates shall be exempt from 
certificate of need review. (1983, c. 775, s. 1; 1987, c. 511, s. 1; 1991 (Reg. Sess., 
19O2).c, 1030, s. 37; 1993, c. 7, s. 7; 2001-424, s. 25.19(c); 2002-159) 's. 41°) 


CASE NOTES 


The legislature did not intend to impose vices. Cape Fear Mem. Hosp. v. North Carolina 
unreasonable limitations on maintaining Dep't of Human Resources, 121 N.C. App. 492, 
or expanding presently offered health ser- 466 S.E.2d 299 (1996). 


§ 131E-185. Review process. 


(a) Repealed by Session Laws 1987, c. 511, s. 1. , 

(al) Except as provided in subsection (c) of this section, there shall be a time 
limit of 90 days for review of the applications, beginning on the day established 
by rule as the day on which applications for the particular service in the service 
area shall begin review. 

(1) Any person may file written comments and exhibits concerning a 
proposal under review with the Department, not later than 30 days 
after the date on which the application begins review. These written 
comments may include: 

a. Facts relating to the service area proposed in the application; 

b. Facts relating to the representations made by the applicant in its 
application, and its ability to perform or fulfill the representa- 
tions made; 

c. Discussion and argument regarding whether, in light of the mate- 
rial contained in the application and other relevant factual 
material, the application complies with relevant review criteria, 
plans, and standards. 

(2) No more than 20 days from the conclusion of the written comment 
period, the Department shall ensure that a public hearing 1s con- 
ducted at a place within the appropriate service area if one or more of 
the following circumstances apply; the review to be conducted is 
competitive; the proponent proposes to spend five million dollars 
($5,000,000) or more; a written request for a public hearing is received 
before the end of the written comment period from an affected party 
as defined in G.S. 131E-188(c); or the agency determines that a 
hearing is in the public interest. At such public hearing oral argu- 
ments may be made regarding the application or applications under 
review; and this public hearing shall include the following: 

a. An opportunity for the proponent of each application under review 
to respond to the written comments submitted to the Department 
about its application; 

b. An opportunity for any person, except one of the proponents, to 
comment on the applications under review; 
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c. An opportunity for a representative of the Department, or such 
other person or persons who are designated by the Department to 
conduct the hearing, to question each proponent of applications 
under review with regard to the contents of the application; 

The Department shall maintain a recording of any required public 
hearing on an application until such time as the Department’s final 
decision is issued, or until a final agency decision is issued pursuant 
to a contested case hearing, whichever is later; and any person may 
submit a written synopsis or verbatim statement that contains the 
oral presentation made at the hearing. 

(3) The Department may contract or make arrangements with a person or 
persons located within each service area for the conduct of such public 
hearings as may be necessary. The Department shall publish, in each 
service area, notice of the contracts that it executes for the conduct of 
those hearings. 

(4) Within 15 days from the beginning of the review of an application or 
applications proposing the same service within the same service area, 
the Department shall publish notice of the deadline for receipt of 
written comments, of the time and place scheduled for the public 
hearing regarding the application or applications under review, and of 
the name and address of the person or agency that will preside. 

(5) The Department shall maintain all written comments submitted to it 
during the written comment stage and any written submissions 
received at the public hearing as part of the Department’s file 
respecting each application or group of applications under review by 
it. The application, written comments, and public hearing comments, 
together with all documents that the Department used in arriving at 
its decision, from whatever source, and any documents that reflect or 
set out the Department’s final analysis of the application or applica- 
tions under review, shall constitute the Department’s record for the 
application or applications under review. 

(a2) When an expedited review has been approved by the Department, no 
public hearing shall be held. The Department may contact the applicant and 
request additional or clarifying information, amendments to, or substitutions 
for portions of the application. The Department may negotiate conditions to be 
imposed on the certificate of need with the applicant. 

(b) Repealed by Session Laws 1991 (Reg. Sess., 1992), c. 900, s. 137(a). 

(c) The Department may extend the review period for a period not to exceed 
60 days and provide notice of such extension to all applicants. For expedited 
reviews, the Department may extend the review period only if it has requested 
additional substantive information from the applicant. (1977, 2nd Sess., c. 
1182, s. 2; 198T ic 65!) ss. 9°10; 1983,¢°775/s, A987 echa1l S11 991 eo? 
: ( I99T (Ress Sess= 1992), c: 9006. (87a) "(by 1993" 7s ts 20Gs 62 

0) 


Effect of Amendments. — Session Laws division (2)b., which formerly read: “An oppor- 
2005-325, s. 4, effective August 26, 2005, in tunity for any affected person as defined in G.S. 
subsection (a1), deleted “health” preceding “ser- 131E-188(c), except one of the proponents, to 
vice area” in the first sentence of subdivision (2) present comments regarding the applications 
and twice in subdivision (3), and rewrote sub- under review.” 


CASE NOTES 


Editor’s Note. — Most of the cases annotated Former subsection (b) of this section 
below were decided prior to the 1992 amend- was construed in pari materia with G.S. 
ment to this section, which repealed subsection 131E-186(a). HCA Crossroads Residential 
(b) and amended subsection (c). Ctrs. Inc. v. North Carolina Dep’t of Human 
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Resources, 327 N.C. 5738, 398 S.E.2d 466 (1990). 

Construed in pari materia, as they must be, 
this section and G.S. 131-186 must be read as 
providing that the Department shall exercise 
one of two options, within the review period, 
when dealing with an application for a certifi- 
cate of need: (1) make a decision to deny or 
approve the application, or (2) reject the appli- 
cation. HCA Crossroads Residential Ctrs. Inc. 
v. North Carolina Dep’t of Human Resources, 
327 N.C. 573, 398 S.E.2d 466 (1990). 

The limiting phrase “within the review 
period” in former subsection (b) of this 
section modified only the phrase “reject the 
application,” and, therefore, the Department 
lost subject matter jurisdiction to reject an 
application when the review period ended. 
HCA Crossroads Residential Ctrs. Inc. v. North 
Carolina Dep’t of Human Resources, 327 N.C. 
573, 398 S.E.2d 466 (1990). 

A time limit of 90 days was prescribed by 
statute for the Department’s review of ap- 
plications for certificates of need, running 
from the date upon which the assigned review 
period begins. HCA Crossroads Residential 
Ctrs. Inc. v. North Carolina Dep't of Human 
Resources, 327 N.C. 573, 398 S.E.2d 466 (1990). 

An exception to the former 90-day time 
limit mandated by the foregoing provision was 
contained in subsection (c) of this section. HCA 
Crossroads Residential Ctrs. Inc. v. North 
Carolina Dep't of Human Resources, 327 N.C. 
573, 398 S.E.2d 466 (1990). 

Failure of Department to Act on Appli- 
cation Within Review Period to Be 
Deemed Approval. — The provisions of Arti- 
cle 9 must be construed as expressing the 
legislature’s intent that the Department be 
deemed as a matter of law to have rendered a 
decision to approve a certificate of need if the 
Department fails to act upon an application 
within the applicable review period. Thereafter, 
the Department retains subject matter jurisdic- 
tion only for the purpose of issuing the certifi- 
cate of need, which it is deemed to have decided 
to approve. A contrary interpretation of the 
certificate of need law would leave the appli- 
cant with no effective remedy for the Depart- 
ment’s failure to comply with the statute. HCA 
Crossroads Residential Ctrs. Inc. v. North 
Carolina Dep't of Human Resources, 327 N.C. 
573, 398 S.E.2d 466 (1990). 

Time Limitation for Acting on Certifi- 
cate of Need Is Jurisdictional. — Former 
statutory provisions clearly prescribed a man- 
datory maximum time limit of 150 days within 
which the Department must act on applications 
for certificates of need. To the extent it was 
applicable, this time limit was jurisdictional in 
nature. HCA Crossroads Residential Ctrs. Inc. 
v. North Carolina Dep’t of Human Resources, 
B2WN.C. 573, 398 $,H.2d 466 (1990). 

Once the review period expired without ac- 
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tion by the Department, it retained jurisdiction 
only for the purpose of issuing certificates of 
need. HCA Crossroads Residential Ctrs. Inc. v. 
North Carolina Dep’t of Human Resources, 327 
N.C. 578, 398 S.E.2d 466 (1990). 

Department of Human Resources is au- 
thorized to approve projects for fewer 
beds than are proposed by an applicant. The 
power to make such conditional approvals is 
discretionary, however, and not mandatory. 
Charter Pines Hosp. v. North Carolina Dep’t of 
Human Resources, 83 N.C. App. 161, 349 
S.E.2d 639 (1986), cert. denied, 319 N.C. 105, 
353 S.E.2d 106 (1987), decided under former 
G:S. 131-182(b). 

Comments Did Not Constitute Unautho- 
rized Amendment. — Where information pro- 
vided by a successful applicant for a certificate 
of need (CON) neither changed its application 
nor had any impact on the agency’s determina- 
tion that the application met the statutory 
criteria, its comments were not an unautho- 
rized amendment to the application. Burke 
Health Investors, L.L.C. v. North Carolina 
Dep’t of Human Resources, 135 N.C. App. 568, 
S220 5.0.20), 96, 1.999 N CaApp. LEXIS: 1130 
C1999), 

Conditioned Approval. — It was not erro- 
neous for hearing officer to condition her ap- 
proval of application for certificate of need upon 
information to be furnished later, rather than 
returning the case to analyst for further review, 
as this section authorizes the Department to 
issue the certificate of need with or without 
conditions. In re Conditional Approval of Cer- 
tificate of Need Application of Health Care & 
Retirement Corp. of Am., 88 N.C. App. 563, 364 
S.E.2d 150, cert. denied, 322 N.C. 480, 370 
S.E.2d 220 (1988). 

The North Carolina Department of Health 
and Human Services may find that an applica- 
tion for a Certificate of Need is consistent with 
the statutory criteria while imposing conditions 
upon it, especially where those conditions (the 
provision of documentation showing which fi- 
nancial backer would be responsible for the 
owner’s equity portion of the capital expenses) 
were not essential to the application’s approval. 
Burke Health Investors, L.L.C. v. North Caro- 
lina Dep’t of Human Resources, 135 N.C. App. 
568, 522 S.E.2d 96, 1999 N.C. App. LEXIS 1180 
WIR): 

Department’s disapproval of pending 
applications after the maximum 150-day 
review period expired was a nullity and of 
no legal consequence. HCA Crossroads Resi- 
dential Ctrs. Inc. v. North Carolina Dep’t of 
Human Resources, 327 N.C. 5738, 398 S.E.2d 
466 (1990). 

Cited in State ex rel. Utils. Comm’n v. Em- 
pire Power Co., 112 N.C. App. 265, 435 S.E.2d 
553 (1993); Britthaven, Inc. v. North Carolina 
Dep’t of Human Resources, 118 N.C. App. 379, 
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455 S.E.2d 455 (1995); Commissioner of Labor 
v. House of Raeford Farms, Inc., 124 N.C. App. 
349, 477 S.E.2d 230 (1996); Dialysis Care of 
N.C., LLC v. Department of Health & Human 
Servs., 137 N.C. App. 638, 529 S.E.2d 257, 2000 
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N.C. App. LEXIS 491 (2000), aff’d, 353 N.C. 
258, 538 S.E.2d 566 (2000); Living Centers- 
Southeast, Inc. v. North Carolina Health & 
Human Servs., 138 N.C. App. 572, 532 S.E.2d 
192, 2000 N.C. App. LEXIS 782 (2000). 


§ 131E-186. Decision. 


(a) Within the prescribed time limits in G.S. 131E-185, the Department 
shall issue a decision to “approve,” “approve with conditions,” or “deny,” an 
application for a new institutional health service. Approvals involving new or 
expanded nursing care or intermediate care for the mentally retarded bed 
capacity shall include a condition that specifies the earliest possible date the 
new institutional health service may be certified for participation in the 
Medicaid program. The date shall be set far enough in advance to allow the 
Department to identify funds to pay for care in the new or expanded facility in 
its existing Medicaid budget or to include these funds in its State Medicaid 
budget request for the year in which Medicaid certification is expected. 

(b) Within five business days after it makes a decision on an application, the 
Department shall provide written notice of all the findings and conclusions 
upon which it based its decision, including the criteria used by the Department 
in making its decision, to the applicant. (1977, 2nd Sess., c. 1182, s. 2; 1983, c. 
(do, Sol LOST, Co llss? Tsl99 le (Res. Sessiil992 slen900. 4 Alsntow 


CASE NOTES 


Former G.S. 131E-185(b) was construed 
in pari materia with subsection (a) of this 
section. HCA Crossroads Residential Ctrs. Inc. 
v. North Carolina Dep’t of Human Resources, 
327 N.C. 573, 398 S.E.2d 466 (1990). 

Construed in pari materia, as they must be, 
G.S. 131E-185 and this section must be read as 
providing that the Department shall exercise 
one of two options, within the review period, 
when dealing with an application for a certifi- 
cate of need: (1) make a decision to deny or 
approve the application, or (2) reject the appli- 
cation. HCA Crossroads Residential Ctrs. Inc. 
v. North Carolina Dep’t of Human Resources, 
327 N.C. 573, 398 S.E.2d 466 (1990). 

Notice of Findings and Conclusions. — 
Although the agency must review applications 
in accordance with statutory criteria and ad- 
ministrative rules adopted by the Department 
of Human Resources, subsection (b) requires 
the agency to provide notice of its findings and 
conclusions upon which it based its decision, 
but does not limit those findings to statutory 
criteria of rules. Britthaven, Inc. v. North Caro- 
lina Dep’t of Human Resources, 118 N.C. App. 
379, 455 S.E.2d 455 (1995). 

Claim Under G.S. 75-1.1 Not Supported. 
— Under North Carolina’s certificate of need 
law, an applicant seeking to develop a health 
service facility must meet certain criteria. De- 
fendant, a member of the health care commu- 
nity, was requesting that plaintiff’s application 
for a certificate of need be subjected to scrutiny 
before the organization which would run the 


chemical dependency treatment facility was 
admitted to the community. These actions do 
not give rise to a claim under G.S. 75-1.1. 
Moreover, G.S. 75-1.1(b) exempts professional 
services rendered by a member of a learned 
profession, and an existing institutional health 
service would be exempted as a professional 
health care provider. Abram v. Charter Medical 
Corp. of Raleigh, 100 N.C. App. 718, 398 S.E.2d 
331 (1990), discretionary review denied, 328 
N.C. 328, 402 S.E.2d 828 (1991). 

Review of Criteria by Agency. — The 
certificate of need law does not contemplate 
that the agency will review any criteria com- 
petitively, and subsequently find one applicant 
nonconforming to a criterion simply because 
another applicant is found conforming, as the 
intent of the legislature is to have the agency 
first ensure that each application comports 
with the statutory and regulatory criteria. 
Britthaven, Inc. v. North Carolina Dep’t of 
Human Resources, 118 N.C. App. 379, 455 
§.E.2d 455 (1995). 

Conditioned Approval. — The North Caro- 
lina Department of Health and Human Ser- 
vices may find that an application for a Certif- 
icate of Need is consistent with the statutory 
criteria while imposing conditions upon it, es- 
pecially where those conditions (the provision 
of documentation showing which financial 
backer would be responsible for the owner’s 
equity portion of the capital expenses) were not 
essential to the application’s approval. Burke 
Health Investors, L.L.C. v. North Carolina 
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Dep’t of Human Resources, 135 N.C. App. 568, 
Dez ue2d .96,.1999_ N.C. App. LEXIS. 1180 
(1999). 

The N.C. Department of Health and Hu- 
man Services adhered to required proce- 
dures where it first analyzed each individual 
certificate of need application to determine the 
extent to which each application conformed to 
the statutory criteria, and then entered ex- 
haustive findings with respect to the relative 
merits of the applications, comparing Medicaid 
access, costs for services, operating costs, types 
of services, staffing, and location before con- 
cluding that the successful application was 
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comparatively superior. Burke Health Inves- 
tors, L.L.C. v. North Carolina Dep’t of Human 
Resources, 135 N.C. App. 568, 522 S.E.2d 96, 
1999 N.C. App. LEXIS 1180 (1999). 

Applied in Dialysis Care of N.C., LLC v. 
Department of Health & Human Servs., 137 
N:C. App: 638, 529'S. 8.20 257, 2000. N.C, App. 
LEXIS 491 (2000), aff'd, 353 N.C. 258, 538 
S.E.2d 566 (2000). 

Cited in In re Wake Kidney Clinic, 85 N.C. 
App. 639, 355 S.E.2d 788 (1987); Living Cen- 
ters-Southeast, Inc. v. North Carolina Health & 
Human Servs., 1388 N.C. App. 572, 532 S.E.2d 
192, 2000 N.C. App. LEXIS 782 (2000). 


§ 131E-187. Issuance of a certificate of need. 


(a) The Department shall issue a certificate of need within 35 days of the 
date of the decision referenced in G.S. 131E-186, when no request for a 
contested case hearing has been filed in accordance with G.S. 131-188, and all 
applicable conditions of approval that can be satisfied before issuance of the 
certificate of need have been met. 

(b) The Department shall issue a certificate of need within five days after a 
request for a contested case hearing has been withdrawn or the final agency 
decision has been made following a contested case hearing, and all applicable 
conditions of approval that can be satisfied before issuance of the certificate of 
need have been met. (1977, 2nd Sess., c. 1182, s. 2; 1983, c. 775, s. 1; 1987, ¢. 
SPRso]Y) 


CASE NOTES 


Conditioned Approval. — The North Caro- 
lina Department of Health and Human Ser- 
vices may find that an application for a Certif- 
icate of Need is consistent with the statutory 
criteria while imposing conditions upon it, es- 
pecially where those conditions (the provision 
of documentation showing which financial 
backer would be responsible for the owner’s 
equity portion of the capital expenses) were not 
essential to the application’s approval. Burke 
Health Investors, L.L.C. v. North Carolina 


Cited in HCA Crossroads Residential Ctrs. 
Inc. v. North Carolina Dep't of Human Re- 
sources, 327 N.C. 573, 398 S.H.2d 466 (1990); 
Living Centers-Southeast, Inc. v. North Caro- 
lina Health & Human Servs., 138 N.C. App. 
572, 532 S.E.2d 192, 2000 N.C. App. LEXIS 782 
(2000); Dialysis Care of N.C., LLC v. Depart- 
ment of Health & Human Servs., 137 N.C. App. 
638, 529 S.E.2d 257, 2000 N.C. App. LEXIS 491 
(2000), aff'd, 353 N.C. 258, 538 S.E.2d 566 
(2000). 


Dep’t of Human Resources, 135 N.C. App. 568, 
522 S.E.2d 96, 1999 N.C. App. LEXIS 1180 
(1999). 


§ 131E-188. Administrative and judicial review. 


(a) After a decision of the Department to issue, deny or withdraw a 
certificate of need or exemption or to issue a certificate of need pursuant to a 
settlement agreement with an applicant to the extent permitted by law, any 
affected person, as defined in subsection (c) of this section, shall be entitled to 
a contested case hearing under Article 3 of Chapter 150B of the General 
Statutes. A petition for a contested case shall be filed within 30 days after the 
Department makes its decision. When a petition is filed, the Department shall 
send notification of the petition to the proponent of each application that was 
reviewed with the application for a certificate of need that is the subject of the 
petition. Any affected person shall be entitled to intervene in a contested case. 
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A contested case shall be conducted in accordance with the following 
timetable: 

(1) An administrative law judge or a hearing officer, as appropriate, shall 
be assigned within 15 days after a petition is filed. 

(2) The parties shall complete discovery within 90 days after the assign- 
ment of the administrative law judge or hearing officer. 

(3) The hearing at which sworn testimony is taken and evidence is 
presented shall be held within 45 days after the end of the discovery 
period. 

(4) The administrative law judge or hearing officer shall make his 
recommended decision within 75 days after the hearing. 

(5) The Department shall make its final decision within 30 days of 
receiving the official record of the case from the Office of Administra- 
tive Hearings. 

The administrative law judge or hearing officer assigned to a case may 
extend the deadlines in subdivisions (2) through (4) so long as the adminis- 
trative law judge or hearing officer makes his recommended decision in the 
case within 270 days after the petition is filed. The Department may extend the 
deadline in subdivision (5) for up to 30 days by giving all parties written notice 
of the extension. 

(al) On or before the date of filing a petition for a contested case hearing on 
the approval of an applicant for a certificate of need, the petitioner shall 
deposit a bond with the clerk of superior court where the new institutional 
health service that is the subject of the petition is proposed to be located. The 
bond shall be secured by cash or its equivalent in an amount equal to five 
percent (5%) of the cost of the proposed new institutional health service that is 
the subject of the petition, but may not be less than five thousand dollars 
($5,000) and may not exceed fifty thousand dollars ($50,000). A petitioner who 
received approval for a certificate of need and is contesting only a condition in 
the certificate is not required to file a bond under this subsection. 

The applicant who received approval for the new institutional health service 
that is the subject of the petition may bring an action against a bond filed 
under this subsection in the superior court of the county where the bond was 
filed. Upon finding that the petition for a contested case was frivolous or filed 
to delay the applicant, the court may award the applicant part or all of the 
bond filed under this subsection. At the conclusion of the contested case, if the 
court does not find that the petition for a contested case was frivolous or filed 
to delay the applicant, the petitioner shall be entitled to the return of the bond 
deposited with the superior court upon demonstrating to the clerk of superior 
court where the bond was filed that the contested case hearing is concluded. 

(b) Any affected person who was a party in a contested case hearing shall be 
entitled to judicial review of all or any portion of any final decision of the 
Department in the following manner. The appeal shall be to the Court of 
Appeals as provided in G.S. 7A-29(a). The procedure for the appeal shall be as 
provided by the rules of appellate procedure. The appeal of the final decision of 
the Department shall be taken within 30 days of the receipt of the written 
notice of final decision, and notice of appeal shall be filed with the Division of 
Facility Services, Department of Health and Human Services and served on all 
other affected persons who were parties to the contested hearing. 

(b1) Before filing an appeal of a final decision by the Department granting 
a certificate of need, the affected person shall deposit a bond with the Clerk of 
the Court of Appeals. The bond shall be secured by cash or its equivalent in an 
amount equal to five percent (5%) of the cost of the proposed new institutional 
health service that is the subject of the appeal, but may not be less than five 
thousand dollars ($5,000) and may not exceed fifty thousand dollars ($50,000). 
A holder of a certificate of need who is appealing only a condition in the 
certificate is not required to file a bond under this subsection. 
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If the Court of Appeals finds that the appeal was frivolous or filed to delay 
the applicant, the court shall remand the case to the superior court of the 
county where a bond was filed for the contested case hearing on the certificate 
of need. The superior court may award the holder of the certificate of need part 
or all of the bond. The court shall award the holder of the certificate of need 
reasonable attorney fees and costs incurred in the appeal to the Court of 
Appeals. If the Court of Appeals does not find that the appeal was frivolous or 
filed to delay the applicant and does not remand the case to superior court for 
a possible award of all or part of the bond to the holder of the certificate of need, 
the person originally filing the bond shall be entitled to a return of the bond. 

(c) The term “affected persons” includes: the applicant; any individual 
residing within the service area or the geographic area served or to be served 
by the applicant; any individual who regularly uses health service facilities 
within that geographic area or the service area; any person who provides 
services, similar to the services under review, to individuals residing within 
the service area or the geographic area proposed to be served by the applicant; 
any person who, prior to receipt by the agency of the proposal being reviewed, 
has provided written notice to the agency of an intention to provide similar 
services in the future to individuals residing within the service area or the 
geographic area to be served by the applicant; third party payers who 
reimburse health service facilities for services in the service area in which the 
project is proposed to be located; and any agency which establishes rates for 
health service facilities or HMOs located in the service area in which the 
project is proposed to be located. (1977, 2nd Sess., c. 1182, s. 2; 1981, c. 651, s. 
Pretooe cri, s.ck, 1983 (keg, sess., 1984), 'c! 1000, ‘s. 1; 1987, c. 511, shi: 
PIUMICLOI2, So, C. (UL, S. 3, 1993, c. /, 8:9; 1997-443; s. LIA.118(a); 2005-325, 
S45.) 


Effect of Amendments. — Session Laws 
2005-325, s. 5, effective August 26, 2005, re- 
wrote subsection (c). 


CASE NOTES 


Editor’s Note. — Some of the cases anno- 
tated below were decided under the law in effect 
prior to Session Laws 1987, c. 511, which 
amended this section and repealed former G.S. 
I31E-191. 

Applicability of Section. — This section 
only applies to challenges relating to the issu- 
ance, denial or withdrawal of certificates of 
need. Gummels v. North Carolina Dep’t of Hu- 
man Resources, 97 N.C. App. 245, 388 S.E.2d 
223, cert. denied, 97 N.C. App. 245, 393 S.E.2d 
877 (1990). 

The right to administrative and judicial 
review of decisions regarding certificates of 
need is governed by this section. Iredell Mem. 
Hosp. v. North Carolina Dep’t of Human Re- 
sources, 103 N.C. App. 637, 406 S.E.2d 304 
Cr 4L), 

The language of subsection (a) leaves no 
room for judicial construction. The statute 
clearly contemplates that a petition for a con- 
tested case hearing must be filed — not mailed 
or served — with the Office of Administrative 
Hearings within the 30-day deadline. Gummels 


v. North Carolina Dep’t of Human Resources, 
98 N.C. App. 675, 392 S.H.2d 113 (1990). 

Without the jurisdictional prerequisite 
of a contested case hearing, a petitioner 
cannot utilize subsection (b) to appeal to the 
Court of Appeals. Community Psychiatric Ctrs. 
v. North Carolina Dep’t of Human Resources, 
103_N.C. App. 514, 405 S.E.2d 769 (1991). 

Full Contested Case Hearing Not Pre- 
cluded by the Statute. — In a Certificate of 
Need (CON) case, the CON Statute does not 
preclude a full contested case hearing where an 
ALJ recommended a summary judgment in a 
decision based only on each applicant’s confor- 
mity with the criteria in G.S. 131E-183. A full 
hearing protects the applicant’s due process 
rights, allows the record to be fully developed, 
and encourages judicial economy. Living Cen- 
ters-Southeast, Inc. v. North Carolina Health & 
Human Servs., 138 N.C. App. 572, 532 S.E.2d 
192, 2000 N.C. App. LEXIS 782 (2000). 

The result of a petitioner’s ineffective 
attempts to file a petition for a contested 
case hearing was only a contested case. Com- 
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munity Psychiatric Ctrs. v. North Carolina 
Dep’t of Human Resources, 103 N.C. App. 514, 
A05 SH 2d. 769 41.991), 

For the purposes of meeting the appeal 
requirements of subsection (b) of this sec- 
tion, appellant, proposed intervenor below, was 
not and could not be a party to the contested 
hearing at issue below until its motion to inter- 
vene was approved. Since the motion was not 
approved, appellant was not a party to the 
contested case and, therefore, did not meet the 
jurisdictional requirements of subsection (b) of 
this section. HCA Crossroads Residential Cen- 
ters, Inc. v. North Carolina Dep’t of Human 
Resources, 99 N.C. App. 193, 392 S.E.2d 398 
(1990). 

Under 1986 version of subsection (a), in 
effect at time of petitioner’s request for a con- 
tested case hearing, the request was timely 
“filed” with the Division of Facility Services 
where it was received within 30 days of the 
contested decision; the version of the subdivi- 
sion in effect at that time read in pertinent 
part: “.... any affected person shall be entitled 
to a contested case hearing under Article 3 of 
Chapter 150A [now Chapter 150B] of the Gen- 
eral Statutes, if the department receives a 
request therefor within 30 days after its deci- 
sion.” Under the current statutes, a request 
must be filed within 30 days, not just received. 
Huntington Manor v. North Carolina Dep’t of 
Human Resources, 99 N.C. App. 52, 393 S.E.2d 
104 (1990). 

The exercise of the right to an eviden- 
tiary hearing under the contested case 
provision of subsection (a) does not com- 
mence a de novo proceeding by the admin- 
istrative law judge (ALJ) intended to lead to 
a formulation of the final decision pursuant to 
G.S. 150B-23(a), the ALJ, in a contested case 
hearing under the certificate of need law and 
the Administrative Procedure Act, G.S. 150B-1 
et seq., determines whether the petitioner has 
met its burden in showing that the agency 
substantially prejudiced petitioner’s rights, 
and that the agency also acted outside its 
authority, acted erroneously, acted arbitrarily 
and capriciously, used improper procedure, or 
failed to act as required by law or rule, based on 
a hearing limited to the evidence that is pre- 
sented or available to the agency during the 
review period. Britthaven, Inc. v. North Caro- 
lina Dep’t of Human Resources, 118 N.C. App. 
379, 455 S.E.2d 455 (1995). 

To What Court Appeals May Be Taken. — 
Direct appeal to the Court of Appeals for review 
of certificate of need decisions is provided for in 
subsection (b) of this section. Iredell Mem. 
Hosp. v. North Carolina Dep’t of Human Re- 
sources, 103 N.C. App. 637, 406 S.E.2d 304 
(1991): 

This section provides for an appeal directly to 
the Court of Appeals from an adverse decision 
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after a contested case hearing, while all parties 
aggrieved by any other final agency decision 
are still required to appeal to the Wake County 
Superior Court pursuant to former G.S. 131E- 
191(b). Charlotte-Mecklenburg Hosp. Auth. v. 
North Carolina Dep’t of Human Resources, 83 
N.C. App. 122, 349'S.E.2d 291 (1986). 

Under subsection (b) of this section, an actual 
“contested case hearing” is a jurisdictional pre- 
requisite for a direct appeal to the Court of 
Appeals from a final agency decision, and par- 
ties aggrieved by any other final agency deci- 
sion are required to appeal to the Wake County 
Superior Court pursuant to former G.S. 131E- 
191(b). Rowan Health Properties, Inc. v. North 
Carolina Dep’t of Human Resources, 89 N.C. 
App. 285, 365 S.E.2d 635 (1988). 

Following Department’s initial assertion that 
applicant was not entitled to a hearing, appli- 
cant’s sole avenue of relief lay in an appeal to 
Wake County Superior Court for a determina- 
tion of its right to a contested case hearing, and 
the Department thus correctly dismissed its 
initial attempt to appeal directly to the Court of 
Appeals. The fact that the appeal came to the 
Court of Appeals as an appeal from the dis- 
missal of a previous appeal did not alter the 
application of the rule that a contested case 
hearing must precede appeal to the Court of 
Appeals. Rowan Health Properties, Inc. v. 
North Carolina Dep’t of Human Resources, 89 
N.C. App. 285, 365 S.E.2d 635 (1988). 

Where hospital did not perfect an appeal of 
the final agency decision of the Department of 
Human Resources (Agency) denying its request 
to build a new surgical facility, but rather, the 
hospital’s appeal to the superior court only 
sought review of the Agency’s refusal to issue a 
declaratory ruling in response to the hospital’s 
request, and since this section provides that 
such appeals are to be filed in the Court of 
Appeals, not the superior court, the superior 
court had no jurisdiction to consider the final 
agency decision and that decision, not having 
been appealed, remained binding on the par- 
ties. Catawba Mem. Hosp. v. North Carolina 
Dep't of Human Resources, 112 N.C. App. 557, 
436 S.E.2d 390 (1993), cert. granted, 336 N.C. 
(PRUE iiek SeAolee WG EN Y 

Res Judicata Effect. — In action to appeal 
Department of Human Resources’s denial of 
hospital’s building request, the final agency 
decision was a judicial decision which barred, 
as res judicata, plaintiff’s complaint for declar- 
atory judgment. Catawba Mem. Hosp. v. North 
Carolina Dep’t of Human Resources, 112 N.C. 
App. 557, 4386 S.E.2d 390 (1993), cert. granted, 
306 N.Ci72, 445 S.E-2d 31 (1994): 

Cited in Hospital Group v. North Carolina 
Dep’t of Human Resources, 67 N.C. App. 265, 
332 S.E.2d 748 (1985); Humana Hosp. Corp. v. 
North Carolina Dep’t of Human Resources, 81 
N.C, App. 628, 345 S/E.2d 235 (1986); ‘Inre 
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Wake Kidney Clinic, 85 N.C. App. 639, 355 sources, 118 N.C. App. 379, 455 S.E.2d 455 
S.E.2d 788 (1987); Lenoir Mem. Hosp. v. North (1995); Burke Health Investors, L.L.C. v. North 
Carolina Dep't of Human Resources, 98 N.C. Carolina Dep’t of Human Resources, 135 N.C. 
App. 178, 390 S.E.2d 448 (1990); Britthaven, App. 568, 522 S.E.2d 96, 1999 N.C. App. LEXIS 
Inc. v. North Carolina Dep't of Human Re- 1180 (1999). 


§ 131E-189. Withdrawal of a certificate of need. 


(a) The Department shall specify in each certificate of need the time the 
holder has to make the service or equipment available or to complete the 
project and the timetable to be followed. The timetable shall be the one 
proposed by the holder of the certificate of need unless the Department 
specifies a different timetable in its decision letter. The holder of the certificate 
shall submit such periodic reports on his progress in meeting the timetable as 
may be required by the Department. If no progress report is provided or, after 
reviewing the progress, the Department determines that the holder of the 
certificate is not meeting the timetable and the holder cannot demonstrate that 
it is making good faith efforts to meet the timetable, the Department may 
withdraw the certificate. If the Department determines that the holder of the 
certificate is making a good faith effort to meet the timetable, the Department 
may, at the request of the holder, extend the timetable for a specified period. 

(b) The Department may withdraw any certificate of need, if the holder of 
the certificate fails to develop the service in a manner consistent with the 
representations made in the application or with any condition or conditions the 
Department placed on the certificate of need. 

(c) The Department may immediately withdraw any certificate of need if the 
holder of the certificate, before completion of the project or operation of the 
facility, transfers ownership or control of the facility, the project, or the 
certificate of need. Any transfer after that time will be subject to the 
requirement that the service be provided consistent with the representations 
made in the application and any applicable conditions the Department placed 
on the certificate of need. Transfers resulting from death or personal illness or 
other good cause, as determined by the Department, shall not result in 
withdrawal if the Department receives prior written notice of the transfer and 
finds good cause. Transfers resulting from death shall not result in with- 
Gta ele meno ess..c.1162.s.2,.1981.1¢.651.5.12: 1983.c. 115,s: 1: 1987, 
(DW acer (RAS ary cee LO) 


§ 131E-190. Enforcement and sanctions. 


(a) Only those new institutional health services which are found by the 
Department to be needed as provided in this Article and granted certificates of 
need shall be offered or developed within the State. 

(b) No formal commitments made for financing, construction, or acquisition 
regarding the offering or development of a new institutional health service 
shall be made by any person unless a certificate of need for such service or 
activities has been granted. 

(c) Repealed by Session Laws 1998, c. 7, s. 11. 

(d) If any person proceeds to offer or develop a new institutional health 
service without having first obtained a certificate of need for such services, the 
penalty for such violation of this Article and rules hereunder may include the 
withholding of federal and State funds under Titles V, XVIII, and XIX of the 
Social Security Act for reimbursement of capital and operating expenses 
related to the provision of the new institutional health service. 

(e) The Department may revoke or suspend the license of any person who 
proceeds to offer or develop a new institutional health service without having 
first obtained a certificate of need for such services. 
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(f) The Department may assess a civil penalty of not more than twenty 
thousand dollars ($20,000) against any person who knowingly offers or 
develops any new institutional health service within the meaning of this 
Article without a certificate of need issued under this Article and the rules 
pertaining thereto, or in violation of the terms or conditions of such a 
certificate, whenever it determines a violation has occurred and each time the 
service is provided in violation of this provision. In determining the amount of 
the penalty the Department shall consider the degree and extent of harm 
caused by the violation and the cost of rectifying the damage. A person who is 
assessed a penalty shall be notified of the penalty by registered or certified 
mail. The notice shall state the reasons for the penalty. If a person fails to pay 
a penalty, the Department shall refer the matter to the Attorney General for 
collection. For the purpose of this subsection, the word “person” shall not 
include an individual in his capacity as an officer, director, or employee of a 
person as otherwise defined in this Article. 

The clear proceeds of penalties provided for in this subsection shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G:S. 
115C-457.2. 

(g) No agency of the State or any of its political subdivisions may appropri- 
ate or grant funds or financially assist in any way a person, applicant, or 
facility which is or whose project is in violation of this Article. 

(h) If any person proceeds to offer or develop a new institutional health 
service without having first obtained a certificate of need for such services, the 
Secretary of Health and Human Services or any person aggrieved, as defined 
by G.S. 150B-2(6), may bring a civil action for injunctive relief, temporary or 
permanent, against the person offering, developing or operating any new 
institutional health service. The action may be brought in the superior court of 
any county in which the health service facility is located or in the superior 
court of Wake County. 

(i) If the Department determines that the recipient of a certificate of need, 
or its successor, is operating a service which materially differs from the 
representations made in its application for that certificate of need, the 
Department may bring an action in Wake County Superior Court or the 
superior court of any county in which the certificate of need is to be utilized for 
injunctive relief, temporary or permanent, requiring the recipient, or its 
successor, to materially comply with the representations in its application. The 
Department may also bring an action in Wake County Superior Court or the 
superior court of any county in which the certificate of need is to be utilized to 
enforce the provisions of this subsection and G.S. 131E-181(b) and the rules 
adopted in accordance with this subsection and G.S. 131E-181(b). (1977, 2nd 
Sess., c. 1182, s. 2; 1981, c. 651, s. 18; 1983, c. 775, s. 1; 1985 (Reg. Sess., 1986), 
€, JOS %Se2 ere ce, oll es el TOOT MC O92 ono: oa Ce se el ee 
11A.118(a); 1998-215, s. 80.) 


§ 131E-191: Repealed by Session Laws 1987, c. 511, s. 1. 
§ 131E-192: Reserved for future codification purposes. 


ARTICLE 9A. 
Certificate of Public Advantage. 


§ 131E-192.1. Findings. 
The General Assembly of North Carolina makes the following findings: 
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(1) That technological and scientific developments in hospital care have 
enhanced the prospects for further improvement in the quality of care 
provided by North Carolina hospitals to North Carolina citizens. 

(2) That the cost of improved technology and improved scientific methods 
for the provision of hospital care contributes substantially to the 
increasing cost of hospital care. Cost increases make it increasingly 
difficult for hospitals in rural areas of North Carolina to offer care. 

(3) That changes in federal and State regulations governing hospital 
operation and reimbursement have constrained the ability of hospi- 
tals to acquire and develop new and improved machinery and meth- 
ods for the provision of hospital-related care. 

(4) That cooperative agreements among hospitals and between hospitals 
and others for the provision of health care services may foster 
improvements in the quality of health care for North Carolina 
citizens, moderate increases in cost, improve access to needed services 
in rural areas of North Carolina, and enhance the likelihood that 
smaller hospitals in North Carolina will remain open in beneficial 
service to their communities. 

(5) That hospitals are often in the best position to identify and structure 
cooperative arrangements that enhance quality of care, improve 
access, and achieve cost-efficiency in the provision of care. 

(6) That federal and State antitrust laws may prohibit or discourage 
cooperative arrangements that are beneficial to North Carolina citi- 
zens despite their potential for or actual reduction in competition and 
that such agreements should be permitted and encouraged. 

(7) That competition as currently mandated by federal and State anti- 
trust laws should be supplanted by a regulatory program to permit 
and encourage cooperative agreements between hospitals, or between 
hospitals and others, that are beneficial to North Carolina citizens 
when the benefits of cooperative agreements outweigh their disadvan- 
tages caused by their potential or actual adverse effects on competi- 
tion. 

(8) That regulatory as well as judicial oversight of cooperative agreements 
should be provided to ensure that the benefits of cooperative agree- 
ments permitted and encouraged in North Carolina outweigh any 
disadvantages attributable to any reduction in competition likely to 
result from the agreements. (1998, c. 529, s. 5.2.) 


§ 131E-192.2. Definitions. 


The following definitions apply in this Article: 

(1) “Attorney General” means the Attorney General of the State of North 
Carolina or any attorney on his or her staff to whom the Attorney 
General delegates authority and responsibility to act pursuant to this 
Article. 

(2) “Cooperative agreement” means an agreement among two or more 
hospitals, between a hospital and any other person, or between a 
person who controls a hospital and another hospital or person who 
controls a hospital for any of the following: 

a. The sharing, allocation, or referral of patients, personnel, instruc- 
tional programs, support services and facilities, or medical, 
diagnostic, or laboratory facilities or equipment, or procedures or 
other services traditionally offered by hospitals. 

b. A purchase of assets pursuant to a merger or sale, a partnership, a 
joint venture, or any other affiliation by which ownership or 
control over all or substantially all of the stock, assets, or 
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activities of one or more hospitals or persons who control hospi- 
tals are transferred to another hospital or person who controls a 
hospital. 
“Cooperative agreement” shall not include any agreement that would 
permit self-referrals of patients by a health care provider that is 
otherwise prohibited by law. 

(3) “Department” means the Department of Health and Human Services. 

(4) “Federal or State antitrust laws” means any and all federal or State 
laws prohibiting monopolies or agreements in restraint of trade, 
including the federal Sherman Act, Clayton Act, Federal Trade 
Commission Act, and North Carolina laws codified in Chapter 75 of 
the General Statutes that prohibit restraints on competition. 

(5) “Hospital” means any hospital required to be licensed under Chapters 
131E or 122C of the General Statutes. 

(6) “Person” means any individual, firm, partnership, corporation, associ- 
ation, public or private institution, political subdivision, or govern- 
ment agency. (1993, c. 529, s. 5:2; 1995, c. 205, s. 15, 1997-440 Ms: 
11A.118(a).) 


Editor’s Note. — The definitions in this 
section were placed in alphabetical order at the 
direction of the Revisor of Statutes. 


§ 131E-192.3. Certificate of public advantage; application. 


(a) Ahospital and any person who is a party to a cooperative agreement with 
a hospital may negotiate, enter into, and conduct business pursuant to a 
cooperative agreement without being subject to damages, liability, or scrutiny 
under any State antitrust law if a certificate of public advantage is issued for 
the cooperative agreement, or in the case of activities to negotiate or enter into 
a cooperative agreement, if an application for a certificate of public advantage 
is filed in good faith. It is the intention of the General Assembly that immunity 
from federal antitrust laws shall also be conferred by this statute and the State 
regulatory program that it establishes. 

(b) Parties to a cooperative agreement may apply to the Department for a 
certificate of public advantage governing that cooperative agreement. The 
application must include an executed written copy of the cooperative agree- 
ment or letter of intent with respect to the agreement, a description of the 
nature and scope of the activities and cooperation in the agreement, any 
consideration passing to any party under the agreement, and any additional 
materials necessary to fully explain the agreement and its likely effects. A copy 
of the application and all additional related materials shall be submitted to the 
Attorney General at the same time the application is submitted to the 
Department. (1998, c. 529, s. 5.2.) 


§ 131E-192.4. Procedure for review; standards for review. 


(a) The Department shall review an application in accordance with the 
standards set forth in subsection (b) of this section and shall hold a public 
hearing with the opportunity for the submission of oral and written public 
comments in accordance with rules adopted by the Department. The Depart- 
ment shall determine whether the application should be granted or denied 
within 90 days of the date the application is filed. The Department may extend 
the review period for a specified period of time upon notice to the parties. 

(b) The Department shall determine that a certificate of public advantage 
should be issued for a cooperative agreement if it determines that an applicant 
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has demonstrated by clear and convincing evidence that the benefits likely to 

result from the agreement outweigh the disadvantages likely to result from a 

reduction in competition from the agreement. 

(1) In evaluating the potential benefits of a cooperative agreement, the 
Department shall consider whether one or more of the following 
benefits may result from the cooperative agreement: 

a. Enhancement of the quality of hospital and hospital-related care 
provided to North Carolina citizens. 

b. Preservation of hospital facilities in geographical proximity to the 
communities traditionally served by those facilities. 

c. Lower costs of, or gains in, the efficiency of delivering hospital 
services. 

d. Improvements in the utilization of hospital resources and equip- 

ment. 

. Avoidance of duplication of hospital resources. 

The extent to which medically underserved populations are ex- 
pected to utilize the proposed services. 

(2) In evaluating the potential disadvantages of a cooperative agreement, 
the Department shall consider whether one or more of the following 
disadvantages may result from the cooperative agreements: 

a. The extent to which the agreement may increase the costs or prices 
of health care at a hospital which is party to the cooperative 
agreement. 

b. The extent to which the agreement may have an adverse impact on 
patients in the quality, availability, and price of health care 
Services. 

c. The extent to which the agreement may reduce competition among 
the parties to the agreement and the likely effects thereof. 

d. The extent to which the agreement may have an adverse impact on 
the ability of health maintenance organizations, preferred pro- 
vider organizations, managed health care service agents, or other 
health care payors to negotiate optimal payment and service 
arrangements with hospitals, physicians, allied health care pro- 
fessionals, or other health care providers. 

e. The extent to which the agreement may result in a reduction in 
competition among physicians, allied health professionals, other 
health care providers, or other persons furnishing goods or 
services to, or in competition with, hospitals. 

f. The availability of arrangements that are less restrictive to com- 
petition and achieve the same benefits or a more favorable 
balance of benefits over disadvantages attributable to any reduc- 
tion in competition. 

(3) In making its determination, the Department may consider other 
benefits or disadvantages that may be identified. (1993, c. 529, s. 5.2; 
1997-456, s. 27.) 


ro 


Editor’s Note. — The subsections and sub- sections and parts of sections having a number 
divisions in this section were redesignated pur- _ or letter designation that is incompatible with 
suant to S.L. 1997-456, s. 27 which authorized the General Assembly’s computer database. 
the Revisor of Statutes to renumber or reletter 


§ 131E-192.5. Issuance of a certificate. 


If the Department determines that the likely benefits of a cooperative 
agreement outweigh the likely disadvantages attributable to reduction of 
competition as a result of the agreement by clear and convincing evidence, and 
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the Attorney General has not stated any objection to issuance of a certificate 
during the review period, the Department shall issue a certificate of public 
advantage for the cooperative agreement at the conclusion of the review 
period. The certificate shall include any conditions of operation under the 
agreement that the Department, in consultation with the Attorney General, 
determines to be appropriate in order to ensure that the cooperative agree- 
ment and the activities engaged under it are consistent with this Article and its 
purpose to limit health care costs. The Department shall include conditions to 
control prices of health care services provided under the cooperative agree- 
ment. Consideration shall be given to assure that access to health care is 
provided to all areas of the State. The Department shall publish its decisions 
on applications for certificates of public advantage in the North Carolina 
Register. (1998, c. 529, s. 5.2.) 


§ 1381E-192.6. Objection by Attorney General. 


If the Attorney General is not persuaded that an applicant has demonstrated 
by clear and convincing evidence that the benefits likely to result from the 
agreement outweigh the likely disadvantages of any reduction of competition 
to result from the agreement as set forth in G.S. 131E-192.4, the Attorney 
General may, within the review period, state an objection to the issuance of a 
certificate of public advantage and may extend the review period for a specified 
period of time. Notice of the objection and any extension of the review period 
shall be provided in writing to the applicant, together with a general expla- 
nation of the concerns of the Attorney General. The parties may attempt to 
reach an agreement with the Attorney General on modifications to the 
agreement or to conditions in the certificate so that the Attorney General no 
longer objects to issuance of a certificate. If the Attorney General withdraws 
the objection and the Department maintains its determination that a certifi- 
cate should be issued, the Department shall issue a certificate of public 
advantage with any appropriate conditions as soon as practicable following the 
withdrawal of the objection. If the Attorney General does not withdraw the 
objection, a certificate shall not be issued. (1998, c. 529, s. 5.2.) 


§ 1381E-192.7. Record keeping. 


The Department shall maintain on file all cooperative agreements for which 
certificates of public advantage are in effect and a copy of the certificate, 
including any conditions imposed in it. Any party to a cooperative agreement 
who terminates an agreement shall file a notice of termination with the 
Department within 30 days after termination. These files shall be public 
settle as set forth in Chapter 132 of the General Statutes. (1993, c. 529, s. 


§ 131E-192.8. Review after issuance of certificate. 


If at any time following the issuance of a certificate of public advantage, the 
Department or the Attorney General has questions concerning whether the 
parties to the cooperative agreement have complied with any condition of the 
certificate or whether the benefits or likely benefits resulting from a coopera- 
tive agreement may no longer outweigh the disadvantages or likely disadvan- 
tages attributable to a reduction in competition resulting from the agreement, 
the Department or the Attorney General shall advise the parties to the 
agreement, and either the Department or the Attorney General shall request 
a a aE necessary to complete a review of the matter. (1993, c. 529, s. 
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§ 1381E-192.9. Periodic reports. 


(a) During the time that a certificate is in effect, a report of activities 
pursuant to the cooperative agreement must be filed every two years with the 
Department on or before the anniversary date on which the certificate was 
issued. A copy of the periodic report shall be submitted to the Attorney General 
at the same time that it is filed with the Department. A report shall include all 
of the following: 

(1) A description of the activities conducted pursuant to the agreement. 

(2) Price and cost information. 

(3) The nature and scope of the activities pursuant to the agreement 
anticipated for the next two years, the likely effect of those activities. 

(4) Asigned certificate by each party to the agreement that the benefits or 
likely benefits of the cooperative agreement as conditioned continue to 
outweigh the disadvantages or likely disadvantages of any reduction 
in competition from the agreement as conditioned. 

(5) Any additional information requested by the Department or the 
Attorney General. 

The Department shall give public notice in the North Carolina Register that 
a report has been received. After notice is given, the public shall have 30 days 
to file written comments on the report and on the benefits and disadvantages 
of continuing the certificate of public advantage. Periodic reports, public 
comments, and information submitted in response to a request shall be public 
records as set forth in Chapter 132 of the General Statutes. 

(b) Failure to file a periodic report required by this section after notice of 
default or failure to provide information requested pursuant to a review under 
G.S. 131E-192.8 is grounds for the revocation of the certificate by the Attorney 
General or the Department. 

(c) The Department shall review each periodic report, public comments, and 
information submitted in response to a request under G.S. 131E-192.8 to 
determine whether the advantages or likely advantages of the cooperative 
agreement continue to outweigh the disadvantages or likely disadvantages of 
any reduction in competition from the agreement, and to determine what, if 
any, changes in the conditions of the certificate should be made. In the review 
the Department shall consider the benefits and disadvantages set forth in G.S. 
131E-192.4. Within 60 days of the filing of a periodic report, the Department 
shall determine whether the certificate should remain in effect and whether 
any changes to the conditions in the certificate should be made. The Depart- 
ment may extend the review period an additional 30 days. If either the 
Department or the Attorney General determines that the parties to a cooper- 
ative agreement have not complied with any condition of the certificate, the 
Department or the Attorney General shall revoke the certificate and the 
parties shall be notified. If the certificate is revoked, the parties shall be 
entitled to no benefits under this Article, beginning on the date of revocation. 
If the Department determines that the certificate should remain in effect and 
the Attorney General has not stated any objection to the certificate remaining 
in effect during the review period, the certificate shall remain in effect subject 
to any changes in the conditions of the certificate imposed by the Department. 
The parties shall be notified in writing of the Department’s decision and of any 
changes in the conditions of the certificate. The Department shall publish its 
decision and any changes in the conditions in the North Carolina Register. 

If the Department determines that the benefits or likely benefits of the 
agreement and the unavoidable costs of terminating the agreement do not 
continue to outweigh the disadvantages or likely disadvantages of any reduc- 
tion in competition from the agreement, or if the Attorney General objects to 
the certificate remaining in effect based upon a review of the benefits and 
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disadvantages set forth in G.S. 131E-192.4, the Department shall notify the 
parties to the agreement in writing of its determination or the objections of the 
Attorney General and shall provide a summary of any concerns of the 
Department or Attorney General to the parties. (1993, c. 529, s. 5.2.) 


§ 131E-192.10. Right to judicial action. 


(a) Any applicant or other person aggrieved by a decision to issue or not 
issue a certificate of public advantage is entitled to judicial review of the action 
or inaction in superior court. Suit for judicial review under this subsection 
shall be filed within 30 days of public notice of the decision to issue or deny 
issuance of the certificate. To prevail in any action for judicial review brought 
under this subsection, the plaintiff or petitioner must establish that the 
determination by the Department or the Attorney General was arbitrary or 
capricious. 

(b) Any party or other person aggrieved by a decision to allow a certificate to 
remain in effect or to make changes in the conditions of a certificate is entitled 
to judicial review of the decision in superior court. Suit for judicial review 
under this subsection shall be filed within 30 days of public notice of the 
decision to allow the certificate to remain in effect or to make changes in the 
conditions of the certificate. To prevail in any action for judicial review brought 
under this subsection, the plaintiff or petitioner must establish that the 
determination by the Department or the Attorney General was arbitrary or 
capricious. 

(c) If the Department or the Attorney General determines that the certifi- 
cate should not remain in effect, the Attorney General may bring suit in the 
Superior Court of Wake County on behalf of the Department, or on its own 
behalf, to seek an order to authorize the cancellation of the certificate. To 
prevail in the action, the Attorney General must establish that the benefits 
resulting from the agreement are outweighed by the disadvantages attribut- 
able to a reduction in competition resulting from the agreement. 

(d) In any action instituted under this section, the work product of the 
Department, the Attorney General or his staff, is not a public record under 
Chapter 132, and shall not be discoverable or admissable, nor shall the 
Attorney General or any member of his staff be compelled to be a witness, 
whether in discovery or at any hearing or trial. (19938, c. 529, s. 5.2.) 


§ 131E-192.11. Fees for applications and periodic reports. 


(a) The Department and the Attorney General shall establish a schedule of 
fees for filing an application for a certificate of public advantage and for filing 
a periodic report based on the total cost of the project for which the application 
or periodic report is made. The fee for filing an application may not exceed 
fifteen thousand dollars ($15,000). The fee for filing a periodic report may not 
exceed two thousand five hundred dollars ($2,500). The fee schedule estab- 
lished should generate sufficient revenue to offset the costs of the program. An 
application filing fee must be paid to the Department at the time an 
application for a certificate of public advantage is submitted to it pursuant to 
G.S. 131E-192.3. A periodic report filing fee must be paid to the Department at 
the time a periodic report is submitted to it pursuant to G.S. 131H-192.9. 

(b) If the Department or the Attorney General determines that consultants 
are needed to complete a review of an application, an additional application fee 
may be established by prior agreement with the applicants before the appli- 
cation is considered. The amount of the additional fee may not exceed the costs 
of contracting with the necessary consultants. The additional fee shall not be 
considered in determining whether an application fee exceeds the maximum 
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application fee amount set in subsection (a) of this section. (1993, c. O293.0.2: 
Mon tc, 2Oays2 


§ 131E-192.12. Department and Attorney General author- 
ity. 


The Department and Attorney General shall have the necessary powers to 
adopt rules to conduct a review of applications for certificates of public 
advantage and of periodic reports filed in connection therewith and to bring 
actions in the Superior Court of Wake County as required under G.S. 
131E-192.10. This Article shall not limit the authority of the Attorney General 
under federal or State antitrust laws. (1993, c. 529, s. 5.2.) 


§ 131E-192.13. Effects of certificate of public advantage; 
other laws. 


(a) Activities conducted pursuant to a cooperative agreement for which a 
certificate of public advantage has been issued are immunized from challenge 
or scrutiny under State antitrust laws. In addition, conduct in negotiating and 
entering into a cooperative agreement for which an application for a certificate 
of public advantage is filed in good faith shall be immune from challenge or 
scrutiny under State antitrust laws, regardless of whether a certificate is 
issued. It is the intention of the General Assembly that this Article shall also 
immunize covered activities from challenge or scrutiny under federal antitrust 
law. 

(bo) Nothing in this Article shall exempt hospitals or other health care 
providers from compliance with State or federal laws governing certificate of 
need, licensure, or other regulatory requirements. 

(c) Any dispute among the parties to a cooperative agreement concerning its 
meaning or terms is governed by normal principles of contract law. (1993, c. 
DVAS UCAS 728) 


§§ 131E-193 through 131E-199: Reserved for future codification pur- 


poses. 


ARTICLE 10. 


Hospice Licensure Act. 


§ 131E-200. Title; purpose. 


This Article shall be known as the “Hospice Licensure Act.” The purpose of 
this Article is to establish licensing requirements for hospices. (1983 (Reg. 
Sess, 1084) .c, 1022. s. 1; 498%, ¢-34) 


§ 131E-201. Definitions. 


As used in this Article, unless a different meaning or construction is clearly 
required by the context: 

(1) “Commission” means the North Carolina Medical Care Commission. 

(2) “Department” means the Department of Health and Human Services. 

(3) “Hospice” means any coordinated program of home care with provision 

for inpatient care for terminally ill patients and their families. This 

care 1s provided by a medically directed interdisciplinary team, 

directly or through an agreement under the direction of an identifi- 
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able hospice administration. A hospice program of care provides 
palliative and supportive medical and other health services to meet 
the physical, psychological, social, spiritual, and special needs of 
patients and their families, which are experienced during the final 
stages of terminal illness and during dying and bereavement. 

(3a) “Hospice inpatient facility’ means a freestanding licensed hospice 
facility or a designated inpatient unit in an existing health service 
facility which provides palliative and supportive medical and other 
health services to meet the physical, psychological, social, spiritual, 
and special needs of terminally ill patients and their families in an 
inpatient setting. 

(4) “Hospice patient” means a patient diagnosed as terminally ill by a 
physician licensed to practice medicine in North Carolina, who the 
physician anticipates to have a life expectancy of weeks or months, 
generally not to exceed six months, and who alone, or in conjunction 
with designated family members, has voluntarily requested and been 
accepted into a licensed hospice program. 

(5) “Hospice patient’s family” means the hospice patient’s immediate kin, 
including a spouse, brother, sister, child, or parent. Other relations 
and individuals with significant personal ties to the hospice patient 
may be designated as members of the hospice patient’s family by 
mutual agreement among the hospice patient, the relation or individ- 
ual and the hospice team. 

(5a) “Hospice residential care facility” means a freestanding licensed 
hospice facility which provides palliative and supportive medical and 
other health services to meet the physical, psychological, social, 
spiritual, and special needs of terminally ill patients and their 
families in a group residential setting. 

(5b) “Hospice services” means the provision of palliative and supportive 
medical and other health services to meet the physical, psychological, 
social, spiritual, and special needs of patients and their families, 
which are experienced during the final stages of terminal illness and 
during dying and bereavement. 

(6) “Hospice team” or “Interdisciplinary team” means the following hos- 
pice personnel: physician licensed to practice medicine in North 
Carolina; nurse holding a valid, current license as required by North 
Carolina law; social worker; clergy member; and trained hospice 
volunteer. Other health care practitioners may be included on the 
team as the needs of the patient dictate or at the request of the 
physician. Other providers of special services may also be included as 
the needs of the patient dictate. 

(7) “Identifiable hospice administration” means an administrative group, 
individual, or legal entity that has an identifiable organizational 
structure, accountable to a governing board directly or through a chief 
executive officer. This administration shall be responsible for the 
management of all aspects of the program. 

(8) “Palliative care” means treatment directed at controlling pain, reliev- 
ing other symptoms, and focusing on the special needs of the patient 
and family as they experience the stress of the dying process, rather 
than the treatment aimed at investigation and intervention for the 
purpose of cure or prolongation of life. (1983 (Reg. Sess., 1984), c. 
1022, s. 1; 1993, c. 376, s. 5; 1997-448, s. 11A.118(a).) 


§ 131E-202. Licensing. 


(a) The Commission shall adopt rules for the licensing and regulation of 
hospices, hospice inpatient facilities, and hospice residential care facilities 
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pursuant to this Article for the purpose of providing care, treatment, health, 
safety, welfare, and comfort of hospice patients. These rules shall include, but 
not be limited to: 
(1) ee qualifications and supervision of licensed and nonlicensed person- 
nel; 
(2) The provision and coordination of home and inpatient care, including 
the development of a written care plan; 
(3) The management, operation, staffing, and equipping of the hospice 
program; 
(4) Clinical and business records kept by the hospice, hospice inpatient 
care facility, and hospice residential care facility; and 
(5) Procedures for the review of utilization and quality of care. 

(b) The Department shall provide applications for hospice licensure. Each 
application filed with the Department shall contain all information requested 
therein. A license shall be granted to the applicant upon determination by the 
Department that the applicant has complied with the provisions of this Article 
and with the rules adopted by the Commission thereunder. Each license shall 
be issued only for the premises and persons named therein, shall not be 
transferable or assignable except with the written approval of the Department, 
and shall be posted in a conspicuous place on the licensed premises. 

(c) The Department shall renew the license in accordance with this Article 
and with rules adopted thereunder. (1983 (Reg. Sess., 1984), c. 1022, s. 1: 1993, 
C.7370,s"-6-) 


§ 131E-203. Coverage. 


(a) Except as provided in subsection (b) of this section, no person or other 
entity shall operate or represent himself or itself to the public as operating a 
hospice, a hospice inpatient facility, or a hospice residential care facility, or 
offer or represent himself or itself to the public as offering hospice services 
without obtaining a license from the Department pursuant to this Article. 

(b) Hospices administered by local health departments established under 
Article 2 of Chapter 130A of the General Statutes shall not be required to be 
licensed under this Article. Additionally, health care facilities and agencies 
licensed under Article 5 or 6 of Chapter 131E of the General Statutes shall not 
' be required to be separately licensed under this Article. However, any facility 
or agency exempted from licensure under this subsection which operates a 
hospice, a hospice inpatient facility, or a hospice residential care facility, or 
offers hospice services shall be subject to rules adopted pursuant to this 
Article. 

(c) Hospice care shall be available 24 hours a day, seven days a week. (1983 
(Reg. Sess:, 1984), c. 1022, s. 1; 1993, ¢.:376, s.:7.) 


§ 131E-204. Inspections. 


The Department shall inspect all hospices that are subject to rules adopted 
pursuant to this Article in order to determine compliance with the provisions 
of this Article and with rules adopted thereunder. Inspections shall be 
conducted in accordance with rules adopted by the Commission. (1983 (Reg. 
Sess., 1984), c. 1022, s. 1.) 


§ 131E-205. Adverse action on a license; appeal proce- 
dures. 


(a) The Department may suspend, revoke, cancel, or amend a license when 
there has been a substantial failure to comply with this Article or with rules 
and regulations adopted thereunder. 
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(b) Chapter 150B of the General Statutes, the Administrative Procedure 
Act, shall govern all administrative action pursuant to subsection (a) and all 
judicial review arising therefrom. (1983 (Reg. Sess., 1984), c. 1022, s. 1; 1987, 
creZiierls 


§ 131E-206. Injunction. 


(a) Notwithstanding the existence or pursuit of any other remedy, the 
Department may maintain an action in the name of the State for injunctive 
relief or other process against any person to restrain or prevent the establish- 
ment, conduct, management, or operation of a hospice without a license. 

(b) Notwithstanding the provisions of G.S. 131E-203(b) or the existence of 
any other remedy, the Department may maintain an action in the name of the 
State for injunctive relief or other process against any person to restrain or 
prevent substantial noncompliance with this Article or the rules adopted 
thereunder. 

(c) If any person shall hinder the proper performance of duty of the 
Department in carrying out the provisions of this Article, the Department may 
institute an action in the superior court of the county in which the hindrance 
occurred for injunctive relief against the continued hindrance. (1983 (Reg. 
bess, 1954) sce1022.cuals) 


§ 131E-207. Confidentiality. 


(a) Notwithstanding G.S. 8-53 or any other law relating to confidentiality of 
communications between physician and patient, in the course of an inspection 
conducted under G.S. 131E-204: 

(1) Department representatives may review any writing or other record 
concerning the admission, discharge, medication, treatment, medical 
condition, or history of any person who is or has been a hospice 
patient; and 

(2) Any person involved in treating a patient at or through a hospice may 
disclose information to a Department representative unless the pa- 
tient objects in writing to review of his records or disclosure of the 
information. A hospice shall not release any information or allow any 
inspections under this section without first informing each affected 
patient in writing of his right to object to and thereby prohibit release 
of information or review of records pertaining to him. 

A hospice, its employees and any other person interviewed in the course of an 
inspection shall be immune from liability for damages resulting from disclo- 
sure of any information to the Department. 

(b) The Department shall not disclose: 

(1) Any confidential or privileged information obtained under this section 
unless the patient or his legal representative authorizes disclosure in 
writing or unless a court of competent jurisdiction orders disclosure; 
or 

(2) The name of anyone who has furnished information concerning a 
hospice without that person’s consent. 

The Department shall institute appropriate policies and procedures to 
ensure that unauthorized disclosure does not occur. Any Department employee 
who willfully discloses this information without appropriate authorization or 
court order shall be guilty of a Class 3 misdemeanor and upon conviction only 
ee at the discretion of the court but not to exceed five hundred dollars 
($500.00). 

(c) All confidential or privileged information obtained under this section and 
the names of persons providing this information shall be exempt from Chapter 
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132 of the General Statutes. (1983 (Reg. Sess., 1984), c. 1022, s. 1; 1993, c. 539, 
s. 965; 1994, Ex. Sess., c. 24, s. 14(c).) 


§§ 131E-208, 131E-209: Reserved for future codification purposes. 


ARTICLE 11. 


North Carolina Medical Database Commission. 


§§ 131E-210 through 131E-213: Repealed by Session Laws 1995, c. 
D17, s. 39, effective October 1, 1995. 


ARTICLE 11A. 
Medical Care Data. 


§ 131E-214. Title and purpose. 


(a) This Article is the Medical Care Data Act. 

(b) The General Assembly finds that, as a result of rising medical care costs 
and the concern expressed by medical care providers, medical care consumers, 
third-party payors, and health care planners involved with planning for the 
provision of medical care, there is an urgent and continuing need to under- 
stand patterns and trends in the use and cost of medical care services in this 
State. The purposes of this Article are as follows: 

(1) To ensure that there is an information base containing medical care 
data from throughout the State that can be used to improve the 
appropriate and efficient use of medical care services and maintain an 
acceptable quality of health care services in this State. 

(2) To ensure that the necessary medical care data is available to 
university researchers, State public policymakers, and all other 
interested persons to improve the decision-making process regarding 
access, identified needs, patterns of medical care, charges, and use of 
appropriate medical care services. 

(3) To ensure that a data processor receiving data under this Article 
protects patient confidentiality. 

These purposes are to be accomplished by requiring that all hospitals and 
freestanding ambulatory surgical facilities submit information necessary for a 
review and comparison of charges, utilization patterns, and quality of medical 
services to a data processor that maintains a statewide database of medical 
care data and that makes medical care data available to interested persons, 
including medical care providers, third-party payors, medical care consumers, 
and health care planners. (1995, c. 517, s. 39(b).) 


Editor’s Note. — Session Laws 1995,¢.517, quired to report data to the Medical Database 
which enacted this article, in s. 39(e) provided Commission to report data under this article, 
that this article does not require a person, nor does it require a person, corporation, or 
corporation, or other entity not previously re- other entity to be a statewide data processor. 


§ 131E-214.1. Definitions. 


As used in this Article: 
(1) “Division” means the Division of Facility Services of the Department of 
Health and Human Services. 
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(2) “Freestanding ambulatory surgical facility” means a facility licensed 
under Part D of Article 6 of this Chapter. 

(3) “Hospital” means a facility licensed under Article 5 of this Chapter or 
Article 2 of Chapter 122C of the General Statutes, but does not 
include the following: 

a. A facility with all of its beds designated for medical type “LTC” 
(long-term care). 

b. A facility with the majority of its beds designated for medical type 
“PSY-3” (mental retardation). 

c. A facility operated by the North Carolina Department of Correc- 
tion. 

(4) “Patient data” means data that includes a patient’s age, sex, zip code, 
third-party coverage, principal and other diagnosis, date of admission, 
procedure and discharge date, principal and other procedures, total 
charges and components of the total charges, attending physician 
identification number, and hospital or freestanding ambulatory sur- 
gical facility identification number. 

(5) “Patient identifying information” means the name, address, social 
security number, or similar information by which the identity of a 
patient can be determined with reasonable accuracy and speed either 
directly or by reference to other publicly available information. The 
term does not include a number assigned to a patient by a health care 
provider if that number does not consist of or contain numbers, 
including social security or drivers license numbers, that could be 
used to identify a patient with reasonable accuracy and speed from 
sources external to the health care provider. 

(6) “Statewide data processor” means a data processor certified by the 
Division as capable of complying with the requirements of G.S. 
131E-214.4. The Division may deny, suspend, or revoke a certificate, 
in accordance with Chapter 150B of the General Statutes, if the 
statewide data processor does not comply with or is not capable of 
complying with the requirements of G.S. 131E-214.4. The Division is 
authorized to promulgate rules concerning the receipt, consideration, 
and limitation of a certificate applied for or issued under this Article. 
(1995, c. 517, s. 39(b); 1997-4438, s. 11A.118(a).) 


§ 131E-214.2. Data submission required. 


Except as prohibited by federal law or regulation, each hospital and 
freestanding ambulatory surgical facility shall submit patient data to a 
statewide data processor within 60 calendar days after the close of each 
calendar quarter for patients that were discharged or died during that quarter. 
(SIS os Say ETc 161) By) 


§ 131E-214.3. Patient data not public records. 


é (a) The following are not public records under Chapter 132 of the General 
tatutes: 
(1) Patient data furnished to and maintained by a statewide data proces- 
sor pursuant to this Article. 
(2) Compilations of patient data prepared for release or dissemination by 
a statewide data processor pursuant to this Article. 
(3) Patient data furnished by a statewide data processor to the State. 
(b) Compilations of data under subdivision (a)(3) of this section, prepared 
for release or dissemination by the State, are public records. 
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(c) The State shall not allow proprietary information, including patient 
data, that it receives from a statewide data processor to be used by a person for 
commercial purposes. The State shall require the person requesting this 
information to certify that it will not use the information for commercial 
purposes. 

(d) A person is immune from liability for actions arising from the required 
submission of data under this Article. (1995, c. 517, s. 39(b).) 


§ 131E-214.4. Statewide data processor. 


(a) A statewide data processor shall perform the following duties: 

(1) Make available annually to the Division, at no charge, a report that 
includes a comparison of the 35 most frequently reported charges of 
hospitals and freestanding ambulatory surgical facilities. The report 
is a public record and shall be made available to the public in 
accordance with Chapter 132 of the General Statutes. Publication or 
broadcast by the news media shall not constitute a resale or use of the 
data for commercial purposes. 

(2) Receive patient data from hospitals and freestanding ambulatory 
surgical facilities throughout this State. 

(3) Compile and maintain a uniform set of data from the patient data 
submitted. 

(4) Analyze the patient data. 

(5) Compile reports from the patient data and make the reports available 
upon request to interested persons at a reasonable charge determined 
by the data processor. 

(6) Ensure that adequate measures are taken to provide system security 
for all data and information received from hospitals and freestanding 
ambulatory surgical facilities pursuant to this Article. 

(7) Protect the confidentiality of patient records and comply with appli- 
cable laws and regulations concerning patient confidentiality, includ- 
ing the confidentiality of patient-identifying information. The data 
processor shall not disclose patient-identifying information unless (1) 
the information was originally submitted by the party requesting 
disclosure or (ii) the State Health Director requests specific individual 
records for the purpose of protecting and promoting the public health 
under Chapter 130A of the General Statutes, and the disclosure is not 
otherwise prohibited by federal law or regulation. Such records shall 
be made available to the State Health Director at a reasonable charge. 
Such records made available to the State Health Director are not 
public records; the State Health Director shall maintain their confi- 
dentiality and shall not make the records available notwithstanding 
G.S. 1380A-374(a)(2). 

(b) The Department of Health and Human Services may take adverse action 
against a hospital under G.S. 131E-78 or G.S. 122C-24 or against a freestand- 
ing ambulatory surgical center under G.S. 131E-148 for a violation of this 
mrticie, (1995, "c) 517, s. 39(b); 1997-443, s. 117A. 118(a).) 


§§ 131E-214.5 through 131E-214.10: Reserved for future codifica- 


tion purposes. 
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ARTICLE 12. 
Disclosure and Contract Requirements for Continuing Care 
Facilities. 


§§ 131E-215 through 131E-224: Repealed by Session Laws 1989, c. 


(yer A 


Cross References. — For present provi- 
sions pertaining to disclosure and contract re- 
quirements for continuing care facilities, see 
G.S. 58-64-1 et seq. 

Editor’s Note. — Section 3 of Session Laws 
1989, c. 758 provided that the act would not be 
construed to obligate the General Assembly to 


make any appropriation to implement the pro- 
visions of the act, and that the act would not 
become effective unless monies necessary to 
implement the act were appropriated. Such an 
appropriation was made. However, Session 
Laws 1991, c. 720, s. 2 provides that section 3 is 
repealed effective July 16, 1991. 


§8§ 131E-225 through 131E-229: Reserved for future codification pur- 


poses. 


ARTICLE 13. 


Temporary Management of Long-Term Care Facilities. 


§ 131E-230. Legislative findings. 


The General Assembly finds that: 

(1) A substantial number of citizens of this State now reside, or in the 
future may reside, in long-term care facilities within this State; 

(2) Improper operation of long-term care facilities may tend to create a 
substantial risk of serious physical injury to residents; 

(3) The closure of a long-term care facility can have adverse effects on the 
residents thereof, especially if the closure and transfer of residents is 
done hastily; 

(4) The general health and welfare of the people of this State, particularly 
those persons residing in long-term care facilities within this State, 
would be enhanced by development of a procedure for the court 
appointment of a temporary manager to assure the proper operation 
of a long-term care facility in certain instances until a manager 
chosen by the facility is prepared to properly operate the facility, or 
until the residents can be safely transferred to a proper alternative 
setting; and 

(5) The use of a temporary manager is intended as a temporary measure 
and the ongoing or long-term operation of a nursing facility by a 


temporary manager is neither beneficial nor appropriate. (1998, c. 
390, s. 1.) 


§ 181E-231. Definitions. 


As used in this Article, unless otherwise specified: 
(1) “Long-term care facility” means a nursing home as defined in G.S. 
131H-101(6) and an adult care home as defined in G.S. 131D-2(a)(3) or 
G.S. 131E-101(4). 


Cy peer ee means a person who has been admitted to a long-term care 
acility. 
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(3) “Respondent” means the person or entity holding a license pursuant to 
G.S. 131E-102 or GS. 131D-2 or a person or entity operating a 
long-term care facility subject to licensure without a license. (1993, c. 
pe Ons 995.6653, sA26)) 


Editor’s Note. — G.S. 131D-2(a)(3), referred 
to in subsection (1) above, has been repealed. 


§ 131E-232. Who may petition; contents of petition. 


The Department may petition a court of competent jurisdiction to appoint a 
temporary manager to operate a long-term care facility. The petition shall set 
forth material facts showing that one or more of the grounds for appointment 
of a temporary manager set forth in G.S. 131E-234 exist, that the facts set 
forth in the petition have been brought to the attention of the respondent, and 
that the conditions described in the petition have not been remedied within a 
reasonable period of time. The petition shall also set forth a brief description 
of the action or actions necessary to remedy the alleged conditions. (1993, c. 
3908s 2'1:) 


§ 131E-233. Procedures for appointment; evidence in de- 
fense. 


(a) The procedure for petitioning the superior court for the appointment of 
a temporary manager, including service of process shall be in accordance with 
the North Carolina Rules of Civil Procedure. If personal service of a copy of the 
petition cannot be made with due diligence upon the respondent, service may 
be made upon the respondent by sending a copy of the summons and petition 
to the respondent by registered mail at the respondent’s last known address 
and by hand-delivering or mailing a copy to the administrative or staff person 
in charge of the facility. 

(b) A hearing shall be held on the petition within 20 days of service of the 
petition upon the respondent. Both the Department and the respondent may 
present evidence and written and oral argument at the hearing regarding the 
allegations of the petition. It shall be relevant evidence in defense to a petition 
that the conditions alleged in the petition do not in fact exist, that such 
conditions do not exist to the extent alleged, or that such conditions have been 
remedied or removed. 

(c)(1) Upon petition by the Department for emergency intervention, a court 
may order the appointment of an emergency temporary manager after 
finding that there is reasonable cause to believe that: 

a. Conditions or a pattern of conditions exist in the long-term care 
facility that create an immediate substantial risk of death or 
serious physical harm to residents; or 

b. The long-term care facility is closing or intends to close before the 
time in which a hearing would ordinarily be scheduled, and: 

1. Adequate arrangements for relocating residents have not been 
made, or 

2. Quick relocation would not be in the best interest of residents. 
(2) The court shall appoint an emergency temporary manager to serve 
until a hearing is conducted in accordance with ordinary procedures 
and shall direct the temporary manager to make only such changes in 
administration as necessary to protect the health or safety of resi- 

dents until the emergency condition is resolved. 
(3) The court shall schedule a hearing on the appointment of an emer- 
gency temporary manager within three days after service of notice of 
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the filing of the petition. Notice of the filing of the petition and other 
relevant information, including the factual basis of the belief that an 
emergency temporary manager is needed shall be served upon the 
facility as provided in this Article. The notice shall be given at least 24 
hours prior to the hearing of the petition for emergency intervention, 
except that the court may issue an immediate emergency order ex 
parte upon a finding as fact that: 
a. The conditions specified above exist, and 
b. There is likelihood that a resident may suffer irreparable injury or 
death if the order is delayed. 
The order shall contain a show-cause notice to each person upon 
whom the notice is served directing the person to appear immediately 
or at any time up to and including the time for the hearing of the 
petition for emergency services and show cause, if any exists, for the 
dissolution or modification of the order. Unless dissolved by the court 
for good cause shown, the emergency order ex parte shall be in effect 
until the hearing is held on the petition for emergency services. At the 
hearing, if the court determines that the emergency continues to exist, 
the court may order the provision of emergency services in accordance 
with subsections (a) and (b) of this section. (1993, c. 390, s. 1; 
1999-334, 5s, 1.11.) 


§ 131E-234. Grounds for appointment of temporary man- 
ager. 


Upon a showing by the Department that one or more of the following 
grounds exist, the court may appoint a temporary manager for an initial period 
of 30 days or the first review by a superior court judge pursuant to G.S. 
131E-243, whichever is longer: 

(1) Conditions or a pattern of conditions exist in the long-term care facility 
that create a substantial risk of death or serious physical harm to 
residents or that death or serious physical harm has occurred, and it 
is probable that the facility will not or cannot immediately remedy 
those conditions or pattern of conditions, or the facility has shown a 
pattern of failure to comply with applicable laws and rules and 
continues to fail to comply; 

(2) The long-term care facility is operating without a license; 

(3) The license of the long-term care facility has been revoked or the 
long-term care facility is closing or intends to close and: (i) adequate 
arrangements for relocating residents have not been made, or (ii) 
quick relocation would not be in the best interest of the residents; or 

(4) A previous court order has been issued requiring the respondent to act 
or refrain from acting in a manner directly affecting the care of the 
residents and the respondent has failed to comply with the court 
order, (1993. c. 390, s.4: 1999-334).s5 1.12.) 


§ 131E-235. Alternative to appointment of temporary 
manager. 


(a) After the hearing described in G.S. 131E-233(b), if the court finds that 
the evidence warrants the granting of the relief sought and the respondent 
applies to the court for permission to promptly remove or remedy the 
conditions or pattern specified in the petition and demonstrates the ability to 
promptly undertake and complete the removal or remedying of such conditions 
or pattern, the court, in lieu of appointing a temporary manager, may issue an 
order permitting the respondent to remove or remedy the conditions in 
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accordance with a time schedule and subject to conditions determined by the 
court, including the posting of security for the performance of the work as may 
be fixed by the court. 

(b) If, after entry of an order pursuant to subsection (a) of this section, it 
appears that the respondent is not proceeding in accordance with the court’s 
order in removing or remedying the conditions found by the court to exist, the 
Department, upon notice to the respondent, may move the court for an order 
appointing a temporary manager pursuant to the court’s findings at the 
original hearing. If upon hearing the matter, the court finds that the respon- 
dent is not proceeding in accordance with the court’s order, the court may 
appoint a temporary manager as authorized by G.S. 131E-234. If the respon- 
dent has posted security to ensure removal or remedying of the conditions 
found by the court, the security or any part of the security as is necessary may 
a used by the temporary manager to remedy the conditions. (19938, c. 390, s. 
1. 


§ 131E-236. Compensation of temporary manager. 


The court shall set the compensation of the temporary manager. (1998, c. 
oa0,5, 1.) 


§ 131E-237. Candidates for temporary managers. 


In the petition the Department shall nominate at least one candidate for 
temporary manager and shall include the name, address, and qualifications of 
each nominee. The Department shall maintain a list of persons qualified to act 
as temporary managers. The person or persons nominated by the Department 
to serve as temporary manager shall either be employed by the Department or 
be one of the persons on the list of qualified persons maintained by the 
Department. This nominee shall be approved by the court reviewing the 
Department’s petition for appointment of a temporary manager. (1993, c. 390, 
Satis) 


§ 131E-238. Temporary manager; powers and duties. 


A temporary manager appointed under this section: 

(1) May exercise those powers and shall perform those duties ordered by 
the court; 

(2) Shall operate the long-term care facility in compliance with State and 
federal laws and assure the safety of the residents and the delivery of 
services to them; 

(3) May operate the facility under a temporary license issued by the 
Department in the event that the license of the original operator has 
been revoked or suspended or was never issued; 

(4) Shall have the same rights as the respondent to possession of the 
building in which the long-term care facility is located and of all goods 
and fixtures located in the building at the time the temporary 
manager is appointed. If the court finds that between the time the 
petition is filed and the temporary manager is appointed, the respon- 
dent has transferred assets for the purpose of frustrating the intent of 
this section, the court may require the respondent to repay to the 
temporary manager the value of such transferred assets. The tempo- 
rary manager shall take all actions necessary to protect and conserve 
the assets and property of which the temporary manager takes 
possession, and the proceeds of any transfer, and may use them only 
in the performance of the powers and duties set forth in this section 
and as may be ordered by the court; 


895 


$131E-238 CH. 131E. HEALTH CARE FACILITIES §$131K-238 


(5) 


(8) 


(9) 


May use the building, fixtures, furnishings, and any accompanying 
consumable goods in providing care and services to residents and to 
any other persons receiving services from the long-term care facility 
at the time the petition for temporary management was filed. The 
temporary manager shall collect payment for all goods and services 
provided to residents or others at the same rate and method of 
payment as was charged by the respondent at the time the petition for 
temporary management was filed, unless a different rate is set by the 
State or other third-party payors. The temporary manager shall owe 
a duty to the owner of the long-term care facility to protect and 
preserve, and to avoid the waste or diminution of, the building, 
fixtures, furnishings, consumable goods, receipts, and other assets of 
the facility and to prevent the use of those assets for any purpose 
other than the reasonable operation of the facility; 

May correct or eliminate any deficiency in the structure or furnishings 
of the long-term care facility that endangers the safety or health of 
residents, provided the total cost of correction of all such deficiencies 
does not exceed one thousand dollars ($1,000); 

Shall submit to the court a plan in accordance with G.S. 131E-239 for 
correction or elimination of any deficiency or deficiencies in the 
structure or furnishings of the long-term care facility that endanger 
the safety or health of residents and that are estimated to exceed one 
thousand dollars ($1,000), and shall carry out the plan with any 
modification approved by the court; 

May enter into contracts and hire agents and employees to carry out 
the powers and duties created under this section, provided that the 
temporary manager must notify the court and the respondent prior to 
entering into any substantially new contract obligating the respon- 
dent to pay more than one thousand dollars ($1,000); 

Except as specified in G.S. 131E-241, shall honor all leases, mortgages, 
and secured transactions governing the building in which the long- 
term care facility is located and all goods and fixtures in the building 
of which the temporary manager has taken possession, but, in the 
case of a rental agreement, only to the extent of payments that are for 
the use of the property during the period of the temporary manage- 
ment, or, in the case of a purchase agreement, come due during the 
period of the temporary management; 


(10) Shail have full power to direct, manage, and discharge employees of 


the long-term care facility, consistent with applicable State and 
federal laws governing the employment of these employees; 


(11) If transfer of the residents is necessary, shall cooperate with the 


Department or local departments of social services or both in carrying 
out the transfer of residents to an alternative placement; 


(12) Shall be entitled to and shall take possession of all property or assets 


of residents in the possession of the respondents. The temporary 
manager shall preserve all property, assets, and records of residents of 
which the temporary manager takes possession and shall provide for 
the prompt transfer of the property, assets, and records to the 
alternative placement of any transferred resident. No owner, licensee, 
or administrator of a facility under temporary management shall be 
liable for the waste, mismanagement, or other negligent or inten- 
tional wrongful act of a temporary manager with respect to the 
property or assets of residents; and 


(13) May be held liable in his personal capacity only for his own gross 


negligence or intentional acts. (1993, c. 390, s. 1.) 
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§ 131E-239. Plan for correction of deficiencies in excess of 
one thousand dollars ($1,000). 


(a) If the temporary manager determines that it is necessary to correct a 
deficiency or deficiencies in the structure or furnishings reasonably estimated 
by the temporary manager to cost in excess of one thousand dollars ($1,000), 
the temporary manager shall submit to the court a written plan that contains 
the following: 

(1) A description of the deficiency or deficiencies that require correction; 

(2) A description of the method proposed by the temporary manager for 
correction of the deficiency or deficiencies; and 

(3) An estimate of the cost of the correction or corrections. 

(b) A copy of the plan shall be served upon the Department and the 
respondent on the same day that it is submitted to the court. 

(c) If the Department or respondent makes a written request for a hearing 
within seven days after the submission of the plan to the court, a hearing on 
the proposed plan of correction shall be held. If a hearing is requested by a 
party, the hearing shall be held within 14 days of the written request. The 
Department, respondent, and temporary manager shall have the opportunity 
to present evidence at the hearing regarding the proposed plan. Upon hearing 
the evidence, the court may approve the plan, modify the plan, or, if the court 
determines as a result of the evidence that the alleged deficiency does not 
require correction, it may reject the plan. If no party requests a hearing on the 
plan in accordance with this subsection, the court may order the temporary 
manager to proceed to implement the plan. 

(d) In the event of an emergency situation involving the structure or 
furnishings of the facility the correction of which will cost in excess of one 
thousand dollars ($1,000) and where failure to correct the situation immedi- 
ately will likely result in serious physical harm or death to residents, the 
temporary manager may proceed to correct the situation in the most econom- 
ical and efficient manner under the circumstances without prior court approval 
of a plan. If the court later determines pursuant to G.S. 131E-244(b) that the 
expenditure was not necessary or reasonable under the circumstances, pay- 
ment for the expenditure or any part determined to be unreasonable or 
unnecessary by the court, must be paid from the contingency fund described in 
G.S. 131E-242. If the payment was initially made by the temporary manager 
from the contingency fund, the respondent shall have no obligation to repay 
those funds to the contingency fund upon a finding that the expenditure was 
unreasonable or unnecessary. If the payment was initially made by the 
temporary manager from operating revenues of the facility, the respondent 
shall be entitled to repayment of those amounts from the contingency fund. 
(995 5C9390,185. 1.) 


§ 131E-240. Payment to temporary manager. 


(a) A person served with notice of an order of the court appointing a 
temporary manager and of the temporary manager’s name and address shall 
be liable to pay the temporary manager for any goods or services provided by 
the temporary manager after the date of the order if the person would have 
been liable for the goods or services supplied by the respondent or an agent of 
the respondent. The temporary manager shall give a receipt for each payment 
and shall keep a copy of each receipt on file. The temporary manager shall 
deposit amounts received in a special account and shall use this account for all 
disbursements. 

(b) The temporary manager may bring an action to enforce the liability 
created by subsection (a) of this section. Proof of payment to the temporary 
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manager is as effective in favor of the person making the payment as payment 
of the amount to the person who, but for this subsection, would have been 
entitled to receive the sum paid. 

(c) A resident may not be discharged, nor may any contract or rights be 
forfeited or impaired, nor may forfeiture or liability be increased, by reason of 
an omission to pay a respondent, licensee, or other person a sum paid to the 
temporary manager. (1993, c. 390, s. 1.) 


§ 131E-241. Avoidance of preexisting leases, mortgages, 
and contracts. 


(a) A temporary manager shall not be required to honor any lease, mort- 
gage, secured transaction, or other wholly or partially executory contract 
entered into by the respondent, licensee, or administrator of the long-term care 
facility if the temporary manager demonstrates to the court that the rental 
price, rate of interest, or other compensation to be paid under the contract or 
agreement is unreasonable in light of conditions existing at the time the 
agreement was entered into by the parties or in light of the relationship of the 
parties. 

(b) Ifthe temporary manager is in possession of real estate or goods subject 
to a lease, mortgage, security interest, or other contract that the temporary 
manager is permitted to avoid under subsection (a) of this section, and if the 
real estate or goods are necessary for the continued operation of the long-term 
care facility, the temporary manager may apply to the court to set a reasonable 
rental price, rate of interest, or other compensation to be paid by the temporary 
manager during the duration of the temporary management. The court shall 
hold a hearing on the application within 15 days after receipt of the applica- 
tion. At least 10 days prior to the hearing, the temporary manager shall send 
notice of the application to any known person with any beneficial interest in 
the property involved. 

(c) Payment by the temporary manager of the amount determined by the 
court to be reasonable is a defense to any action against the temporary 
manager for payment or for possession of the goods or real estate subject to the 
lease, mortgage, security interest, or other contract involved by any person 
who received such notice, but the payment does not relieve the obligee of 
liability for the difference between the amount paid by the temporary manager 
and the amount due under the original lease, mortgage, or security interest 
involved. (1993, c. 390, s. 1.) 


§ 131E-242. Contingency fund. 


F - The Department may maintain a temporary management contingency 
und. 

(b) Upon a showing that proper expenses of the temporary management 
under this Article exceed the operating funds of the long-term care facility, the 
court, in its discretion, may order that the Department provide funds from the 
contingency fund to the temporary manager to operate the facility and 
compensate the temporary manager. 

(c) When the total funds available in the contingency fund exceed five 
hundred thousand dollars ($500,000), the Department may reallocate any or 
all of the amount in excess of five hundred thousand dollars ($500,000) for 
other activities intended to protect the health and property of residents. (1993, 
ce, 390,.8. 1; 1995, ¢. 535, 5. 27; 1998-215, s. 78(d): 1999-334, s. 11139 
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Legal Periodicals. — For a survey of 1996 
developments in constitutional law, see 75 
Ni in Rev 2252,(1997), 


§ 131E-243. Review and termination of temporary man- 
agement. 


(a) The operations and continuing need for a temporary manager shall be 
reviewed by the court every 380 days following the appointment of the 
temporary manager. 

(b) The court may order the replacement of a temporary manager upon a 
SHO wINE that the temporary manager has mismanaged the long-term care 
acility. 

(c) The court shall order the termination of the temporary management 
upon the recommendation of the Department or upon a showing that the 
conditions leading to imposition of the temporary management have been 
resolved. 

(d) When a long-term care facility is returned to its owner, the court may 
impose conditions to assure compliance with applicable laws and regulations. 
GL993,¢64890; ss 1.) 


§ 131E-244. Accounting lien for expenses. 


(a) Within 30 days after termination of the temporary management, the 
temporary manager shall give the court a complete accounting of: 

(1) All property of which the temporary manager took possession; 

(2) All funds collected under this Article; 

(3) Expenses of the temporary management; and 

(4) All disbursements or transfers of facility funds or other assets made 
during the period of temporary management. On the same day the 
accounting is filed with the court, the temporary manager shall serve 
on the respondent by registered mail a copy of this accounting. 

(b) If the operating funds collected during the temporary management 
exceed the reasonable expenses of the temporary management, the court shall 
order payment of the excess to the respondent, after reimbursement to the 
contingency fund. If the operating funds are insufficient to cover the reason- 
able expenses of the temporary management, the respondent shall be liable for 
the deficiency, except as described in this section. If the respondent demon- 
strates to the court that repayment of amounts spent from the contingency 
fund would significantly impair the provision of appropriate care or services to 
residents, the court may order repayment over a period of time with or without 
interest or may order that the respondent be required to repay only part or 
none of the amount spent from the contingency fund. In reaching this decision, 
the court may consider all assets, revenues, debts and other obligations of the 
long-term care facility, the likelihood of the sale of the long-term care facility 
where repayment forgiveness would result in unjust enrichment of the 
respondent, and shall consider the impact of its determination on the provision 
of care to residents. The respondent may petition the court to determine the 
reasonableness of any expenses of the temporary management. The respon- 
dent shall not be responsible for expenses in excess of amounts the court finds 
to be reasonable. Payment recovered from the respondent shall be used to 
reimburse the contingency fund for amounts used by the temporary manager. 

(c) The court may order that the Department have a lien for any reasonable 
costs of the temporary management that are not covered by the operating 
funds collected by the temporary manager and for any funds paid out of the 
contingency fund during the temporary management upon any beneficial 
interest, direct or indirect, of any respondent in the following property: 


899 


§131E-245 CH. 131E. HEALTH CARE FACILITIES S13 1E-246 


(1) The building in which the long-term care facility is located; 

(2) The land on which the long-term care facility is located; 

(3) Any fixtures, equipment, or goods used in the operation of the 
long-term care facility; or 

(4) The proceeds from any conveyance of property described in subdivi- 
sions (1), (2), and (3) of this subsection made by the respondent within 
one year prior to the filing of the petition for temporary management 
unless such transfers were made in good faith, in the ordinary course 
of business, and without intent to frustrate the intent of subsection (b) 
of this section. Transfers made coincidental with serious deficiencies 
in resident care may be considered evidence of intent to frustrate the 
intent of subsection (b) of this section. 

(d) To the extent permitted by other provisions of applicable State or federal 
law, the hen provided for in this section is superior to any lien or other interest 
that arises subsequent to the filing of the petition for temporary management 
under this section, except for a construction or mechanic’s lien arising out of 
work performed with the express consent of the temporary manager. 

(e) The clerk of court in the county in which the long-term care facility is 
located shall record the filing of the petition for temporary management in the 
lien docket opposite the names of the respondents and licensees named in the 
petition. 

(f) Within 60 days after termination of the temporary management, the 
temporary manager shall file a notice of any lien created under this section. If 
the hen is on real property, the notice shall be filed with the clerk of court in 
the county where the long-term care facility is located and entered on the lien 
docket. Ifthe lien is on personal property, the lien shall be filed with the person 
against whom the lien is claimed, and shall state the name of the temporary 
manager, the date of the petition for temporary management, the date of the 
termination of temporary management, a description of the property involved, 
and the amount claimed. No lien shall exist under this section against any 
person, on any property, or for any amount not specified in the notice filed 
under this section. (1993, c. 390, s. 1.) 


§ 131E-245. Obligations of licensee. 


Nothing in this Article shall relieve any respondent, licensee, or adminis- 
trator of a long-term care facility placed in temporary management of any civil 
or criminal liability, or any duty imposed by law, by reason of acts or omissions 
of the respondent, licensee, or administrator prior to the appointment of the 
temporary manager. Nothing in this Article shall suspend during the tempo- 
rary management any obligation of the respondent, licensee, or administrator 
for payment of taxes, other operating and maintenance expenses of the 
long-term care facility, nor the respondent, licensee, or administrator or any 
other person for the payment of mortgages or liens. No owner, licensee, or 
administrator shall be held personally liable for acts or omissions of the 
temporary manager or the temporary manager’s employees during the term of 
the temporary management. No licensee or administrator may be held 
responsible or liable for licensure fines, sanctions or penalties, or other 
administrative sanctions, arising or imposed as a result of acts or omissions 
occurring during the period of temporary management unless those sanctions 
Sa from acts or omissions by the licensee or administrator. (1993, c. 390, s. 


§ 131E-246. Conflict of laws. 


In the event of a conflict between federal laws or regulations and State law 
or rules, the federal laws or regulations shall control. (1993, c. 390, s. 1.) 
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§§ 131E-247 through 131E-249: Reserved for future codification pur- 


poses. 


ARTICLE 14. 
Disposal of Surplus Property to Aid Other Countries. 


§ 131E-250. Disposition of surplus property by public and 
State hospitals. 


(a) As used in this section, “public hospital” has the same meaning asin G.S. 
159-39. A State hospital is any hospital operated by the State. 

(b) A public hospital or a State hospital may donate medical equipment it 
determines is no longer needed by the hospital to any of the following if the 
property so donated is to be used by a hospital or medical facility in another 
country: 

(1) Acorporation that is exempt from taxation under section 501(c) of the 
Internal Revenue Code of 1986. 

(2) The United States or any agency of it. 

(3) The government of a foreign country or any political subdivision of 
that country. 

(4) The United Nations or an agency of it. 

(5) Other eleemosynary institutions and groups. (1993, c. 529, s. 7.6; 1995, 
C2509. 8. 13.) 


Editor’s Note. — This section was enacted 
as G.S. 131E-248, and was recodified as G.S. 
131E-250 by the Revisor of Statutes. 


§§ 131E-251 through 131E-254: Reserved for future codification pur- 


poses. 


ARTICLE 15. 
Health Care Personnel Registry. 


§ 131E-255. Nurse Aide Registry. 


(4) Pursuant to 42° U:S:C. § 1395i-3(e) and 42 U.S.C. § 1396r(e), the 
Department shall establish and maintain a registry containing the names of 
all nurse aides working in nursing facilities in North Carolina. The Depart- 
ment shall include in the nurse aide registry any findings by the Department 
of neglect of a resident in a nursing facility or abuse of a resident in a nursing 
facility or misappropriation of the property of a resident in a nursing facility by 
a nurse aide. 

(b) Anurse aide who wishes to contest a finding of resident neglect, resident 
abuse, or misappropriation of resident property made against the aide, is 
entitled to an administrative hearing as provided by the Administrative 
Procedure Act, Chapter 150B of the General Statutes. A petition for a contested 
case shall be filed within 30 days of the mailing of the written notice by 
certified mail of the Department’s intent to place findings against the aide in 
the nurse aide registry. 

(c) “Nursing facility”, as used in this section, means a “combination home” 
as defined in G.S. 131E-101(1) and a “nursing home” as defined in G:S. 
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131E-101(6) and also means “facility” as that term is defined in G.S. 131E- 
116(2). 

(d) The Commission shall adopt, amend, and repeal all rules necessary for 
the implementation of this section. 

(e) No person shall be liable for providing any information for the nurse aide 
registry if the information is provided in good faith. Neither an employer, 
potential employer, nor the Department shall be liable for using any informa- 
tion from the nurse aide registry if the information is used in good faith for the 
purpose of screening prospective applicants for employment or reviewing the 
employment status of an employee. (1991, c. 185, s. 1; c. 761, s. 26; 1995 (Reg. 
Sess., 1996), c. 713, ss. 3(a), (b).) 


Editor’s Note. — This section was formerly G.S. 1381E-255 by Session Laws 1995 (Reg. 
numbered G.S. 131E-111. It was recodified as _ Sess., 1996), c. 713, s. 3. 


CASE NOTES 


Applied in Allen v. N.C. Dep't of Health & 565, 2002 N.C. App. LEXIS 1634 (2002), cert. 
Human Servs., 155 N.C. App. 77, 573 S.E.2d denied, 357 N.C. 163, 580 S.E.2d 358 (2003). 


§ 131LE-256. Health Care Personnel Registry. 


(a) The Department shall establish and maintain a health care personnel 
registry containing the names of all health care personnel working in health 
care facilities in North Carolina who have: 

(1) Been subject to findings by the Department of: 

a. Neglect or abuse of a resident in a health care facility or a person 
to whom home care services as defined by G.S. 131E-136 or 
hospice services as defined by G.S. 131E-201 are being provided. 

b. Misappropriation of the property of a resident in a health care 
facility, as defined in subsection (b) of this section including places 
where home care services as defined by G.S. 131E-136 or hospice 
services as defined by G.S. 131E-201 are being provided. 

c. Misappropriation of the property of a health care facility. 

d. Diversion of drugs belonging to a health care facility or to a patient 
or client. 

e. Fraud against a health care facility or against a patient or client for 
whom the employee is providing services. 

(2) Been accused of any of the acts listed in subdivision (1) of this 
subsection, but only after the Department has screened the allegation 
and determined that an investigation is required. 

The Health Care Personnel Registry shall also contain all findings by the 
Department of neglect of a resident in a nursing facility or abuse of a resident 
in a nursing facility or misappropriation of the property of a resident in a 
nursing facility by a nurse aide that are contained in the nurse aide registry 
under G.S. 131E-255. 

(al) The Department shall include in the registry a brief statement of any 
individual disputing the finding entered against the individual in the health 
were personnel registry pursuant to subdivision (1) of subsection (a) of this 
section. 

(b) For the purpose of this section, the following are considered to be “health 
care facilities”: 

(1) Adult Care Homes as defined in G.S. 131D-2. 

(2) Hospitals as defined in G.S. 131E-76. 

(3) Home Care Agencies as defined in G.S. 131E-136. 

(4) Nursing Pools as defined by G.S. 131E-154.2. 
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(5) Hospices as defined by G.S. 1381-201. 

(6) Nursing Facilities as defined by G.S. 131E-255. 

(7) State-Operated Facilities as defined in G.S. 122C-3(14)f. 

(8) Residential Facilities as defined in G.S. 122C-3(14)e. 

(9) 24-Hour Facilities as defined in G.S. 122C-3(14)g. 

(c) For the purpose of this section, the following are considered to be “health 
care personnel”: 

(1) In an adult care home, an adult care personal aide who is any person 
who either performs or directly supervises others who perform task 
functions in activities of daily living which are personal functions 
essential for the health and well-being of residents such as bathing, 
dressing, personal hygiene, ambulation or locomotion, transferring, 
toileting, and eating. 

(2) Anurse aide. 

(3) An in-home aide or an in-home personal care aide who provides 
hands-on paraprofessional services. 

(4) Unlicensed assistant personnel who provide hands-on care, including, 
but not limited to, habilitative aides and health care technicians. 

(d) Health care personnel who wish to contest findings under subdivision 
(a)(1) of this section are entitled to an administrative hearing as provided by 
the Administrative Procedure Act, Chapter 150B of the General Statutes. A 
petition for a contested case shall be filed within 30 days of the mailing of the 
written notice of the Department’s intent to place its findings about the person 
in the Health Care Personnel Registry. 

(d1) Health care personnel who wish to contest the placement of informa- 
tion under subdivision (a)(2) of this section are entitled to an administrative 
hearing as provided by the Administrative Procedure Act, Chapter 150B of the 
General Statutes. A petition for a contested case hearing shall be filed within 
30 days of the mailing of the written notice of the Department’s intent to place 
information about the person in the Health Care Personnel Registry under 
subdivision (a)(2) of this section. Health care personnel who have filed a 
petition contesting the placement of information in the health care personnel 
registry under subdivision (a)(2) of this section are deemed to have challenged 
any findings made by the Department at the conclusion of its investigation. 

(d2) Before hiring health care personnel into a health care facility or service, 
every employer at a health care facility shall access the Health Care Personnel 
paint and shall note each incident of access in the appropriate business 

les. 

(e) The Department shall provide an employer or potential employer of any 
person listed on the Health Care Personnel Registry information concerning 
the nature of the finding or allegation and the status of the investigation. 

(f) No person shall be liable for providing any information for the health 
care personnel registry if the information is provided in good faith. Neither an 
employer, potential employer, nor the Department shall be liable for using any 
information from the health care personnel registry if the information is used 
in good faith for the purpose of screening prospective applicants for employ- 
ment or reviewing the employment status of an employee. 

(g) Health care facilities shall ensure that the Department is notified of all 
allegations against health care personnel, including injuries of unknown 
source, which appear to be related to any act listed in subdivision (a)(1) of this 
section. Facilities must have evidence that all alleged acts are investigated and 
must make every effort to protect residents from harm while the investigation 
is in progress. The results of all investigations must be reported to the 
Department within five working days of the initial notification to the Depart- 
ment. 

(h) The North Carolina Medical Care Commission shall adopt, amend, and 
repeal all rules necessary for the implementation of this section. 
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(i) In the case of a finding of neglect under subdivision (1) of subsection (a) 
of this section, the Department shall establish a procedure to permit health 
care personnel to petition the Department to have his or her name removed 


from the registry upon a determination that: 
(1) The employment and personal history of the nurse aid does not reflect 
a pattern of abusive behavior or neglect; 
(2) The neglect involved in the original finding was a singular occurrence; 


and 


(3) The petition for removal is submitted after the expiration of the 
one-year period which began on the date the petitioner’s name was 
added to the registry under subdivision (1) of subsection (a) of this 
section. (1995 (Reg. Sess., 1996), c. 713, s. 3(b); 1998-212, s. 12.16E; 
1999-159, s. 1; 2000-55, s. 1; 2004-208, ss. 52(a), (b), (c).) 


Editor’s Note. — Session Laws 2005-276, s. 
10.40A(q), provides: “The Department of 
Health and Human Services shall study 
whether there are any additional “health care 
facilities” and “health care personnel” that are 
employed in health care settings, including 
unlicensed health care settings, that should be 
contained in the Health Care Personnel Regis- 
try and listed in G.S. 131E-256. The Depart- 


ment shall report its findings and recommen- 
dations to the North Carolina Study 
Commission on Aging by December 1, 2005.” 
Effect of Amendments. — Session Laws 
2004-203, ss. 52(a), 52(b), and 52(c), effective 
August 17, 2004, inserted subsection (a1); sub- 
stituted “information concerning” for “of” in 
subsection (e); and added subsection (i). 


CASE NOTES 


Applied in Allen v. N.C. Dep’t of Health & 


565, 2002 N.C. App. LEXIS 1634 (2002), cert. 


Human Servs., 155 N.C. App. 77, 573 S.E.2d denied, 357 N.C. 163, 580 S.E.2d 358 (2003). 


§ 131E-256.1. Adverse action on a license; appeal proce- 
dures. 


(a) The Department may suspend, cancel, or amend a license when a facility 
subject to this Article has substantially failed to comply with this Article or 
rules adopted under this Article. 

(b) Administrative action taken by the Department under this section shall 
be in accordance with Chapter 150B of the General Statutes. (2000-55, s. 2.) 


ARTICLE 15A. 
Public Hospital Personnel Act. 


§ 131E-257. Title; purpose; applicability of other laws; 
“public hospital” defined. 


(a) This Article shall be known and may be cited as the “Public Hospital 
Personnel Act”. 

(b) The purpose of this Article is to protect the privacy of the personnel 
records of public hospital employees and to authorize public hospitals to 
determine employee compensation and personnel policies and to establish 
employee benefit plans. 

(c) Unless otherwise provided, none of the provisions of Part 4, Article 5, 
Chapter 153A and Part 4, Article 7, Chapter 160A shall apply to public 
hospitals. 

(d) If any provision of this Article is inconsistent with any provision of any 
other law, the provision of this Article shall be controlling. 
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(e) As used in this Article, unless the context clearly indicates otherwise, the 
term “public hospital” has the same meaning as in G.S. 159-39. (1997-517, s. 2.) 


CASE NOTES 


Cited in Allen v. N.C. Dep't of Health & 565, 2002 N.C. App. LEXIS 1634 (2002), cert. 
Human Servs., 155 N.C. App. 77, 573 S.E.2d denied, 357 N.C. 163, 580 S.E.2d 358 (2003). 


§ 131E-257.1. Compensation; personnel policies; employee 
benefits plans. 


(a) A public hospital shall determine the pay, expense allowances, and other 
compensation of its officers and employees, and may establish position classi- 
fication and pay plans and incentive compensation plans. 

(b) A public hospital may: 

(1) Adopt personnel policies and procedures regarding, without limita- 
tion, vacations, personal leave, service award programs, other person- 
nel policies and procedures, and any other measures that enhance the 
ability of a public hospital to hire and retain employees. 

(2) Determine the work hours, workdays, and holidays applicable to its 
employees. 

(3) Establish and pay all or part of the cost of benefit plans for its 
employees and former employees, including without limitation, life, 
health and disability plans, pension, profit sharing, deferred compen- 
sation and other retirement plans, and other fringe benefit plans. 

(4) Pay severance payments and provide other employee severance ben- 
efits to its employees and former employees pursuant to a severance 
plan established in connection with a reduction in the size of the 
workforce of a public hospital or, with respect to an individual 
employee, pursuant to an employment agreement entered into prior 
to the date the employee receives notice of termination of employ- 
ment. 

(c) The provisions of G.S. 159-30 and G.S. 159-31 are not applicable to public 
hospitals with respect to the investment of escrowed or trusteed retirement 
and deferred compensation funds. Public hospitals may invest such escrowed 
and trusteed funds in property or securities in which trustees, guardians, 
personal representatives, and others acting in a fiduciary capacity may legally 
invest funds under their control. (1997-517, s. 2.) 


§ 131E-257.2. Privacy of employee personnel records. 


(a) Notwithstanding the provisions of G.S. 132-6 or any other general law or 
local act concerning access to public records, personnel files of employees and 
applicants for employment maintained by a public hospital are subject to 
inspection and may be disclosed only as provided by this section. For purposes 
of this section, an employee’s personnel file consists of any information in any 
form gathered by the public hospital with respect to an employee and, by way 
of illustration but not limitation, relating to the employee’s application, 
selection or nonselection, performance, promotions, demotions, transfers, 
suspensions and other disciplinary actions, evaluation forms, leave, salary, 
and termination of employment. As used in this section, “employee” includes 
both current and former employees of a public hospital. 

(b) The following information with respect to each public hospital employee 
is a matter of public record: 

(1) Name. 
(2) Age. 
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(3) Date of original employment. 

(4) Current position title, current salary, and the date and amount of the 
most recent increase or decrease in salary. 

(5) Date of the most recent promotion, demotion, transfer, suspension, 
separation or other change in position classification. 

(6) The office to which the employee is currently assigned. 

In addition, the following information with respect to each licensed medical 
provider employed by or having privileges to practice in a public hospital shall 
be a matter of public record: educational history and qualifications, date and 
jurisdiction or original and current licensure; and information relating to 
medical board certifications or other qualifications of medical specialists. 

The governing board of a public hospital shall determine in what form and 
by whom this information will be maintained. Any person may have access to 
this information for the purpose of inspection, examination, and copying, 
during regular business hours, subject only to such rules and regulations for 
the safekeeping of public records as the governing board of the public hospital 
may have adopted. Any person denied access to this information may apply to 
the appropriate division of the General Court of Justice for an order compelling 
disclosure, and the court shall have jurisdiction to issue such orders. 

(c) All information contained in a public hospital employee’s personnel file, 
other than the information made public by subsection (b) of this section, is 
confidential and shall be open to inspection only in the following instances: 

(1) The employee or the employee’s duly authorized agent may examine 
all portions of the employee’s personnel file, except letters of reference 
solicited prior to employment. 

(2) A licensed physician designated in writing by the employee may 
examine the employee’s medical record. 

(3) A public hospital employee having supervisory authority over the 
employee may examine all material in the employee’s personnel file. 

(4) By order of a court of competent jurisdiction, any person may examine 
such portion of an employee’s personnel file as may be ordered by the 
court. 

(5) An official of an agency of the State or federal government, or any 
political subdivision of the State, may inspect any portion of a 
personnel file when the inspection is deemed by the person having 
custody of the file to be inspected to be necessary and essential to the 
pursuance of a proper function of the inspecting agency, but no 
information shall be divulged for the purpose of assisting in criminal 
prosecution of the employee, or for the purpose of assisting in an 
investigation of the employee’s tax liability. However, the official 
having custody of the records may release the name, address, and 
telephone number from a personnel file for the purpose of assisting in 
a criminal investigation. 

(6) An employee may sign a written release, to be placed with the 
employee's personnel file, that permits the person with custody of the 
file to provide, either in person, by telephone, or by mail, information 
specified in the release to prospective employers, educational institu- 
tions, or other persons specified in the release. 

(d) Even if considered part of an employee’s personnel file, the following 
information need not be disclosed to an employee nor to any other person: 

(1) Testing or examination material used solely to determine individual 
qualifications for appointment, employment, or promotion in the 
public hospital’s service, when disclosure would compromise the 
objectivity or the fairness of the testing or examination process. 

(2) Investigative reports or memoranda and other information concerning 
the investigation of possible criminal actions of an employee, until the 
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investigation is completed and no criminal action taken, or until the 
criminal action is concluded. 

(3) Information that might identify an undercover law enforcement officer 
or a law enforcement informer. 

(4) Notes, preliminary drafts, and internal communications concerning an 
employee. In the event such materials are used for any official 
personnel decision, then the employee or his duly authorized agent 
shall have a right to inspect such materials. 

(e) The governing board of a public hospital may permit access, subject to 
limitations they may impose, to selected personnel files by a professional 
representative of a training, research, or academic institution if that repre- 
sentative certifies that he or she will not release information identifying the 
employees whose files are opened and that the information will be used solely 
for statistical, research, or teaching purposes. This certification shall be 
retained by the public hospital as long as each personnel file so examined is 
retained. 

(f) The governing board of a public hospital that maintains personnel files 
containing information other than the information mentioned in subsection (b) 
of this section shall establish procedures whereby an employee who objects to 
material in his or her file on grounds that it is inaccurate or misleading may 
seek to have the material removed from the file or may place in the file a 
statement relating to the material. 

(g) A public hospital director, trustee, officer, or employee who knowingly, 
willfully, and with malice permits any person to have access to information 
contained in a personnel file, except as is permitted by this section, is guilty of 
a Class 3 misdemeanor; however, conviction under this subsection shall be 
punishable only by a fine not to exceed five hundred dollars ($500.00). 

(h) Any person not specifically authorized by this section to have access to a 
personnel file designated as confidential, who shall knowingly and willfully 
examine in its official filing place, or remove, or copy any portion of a 
confidential personnel file shall be guilty of a Class 3 misdemeanor; however, 
conviction under this subsection shall be punishable, in the discretion of the 
court, by a fine not to exceed five hundred dollars ($500.00). (1997-517, s. 2.) 


OPINIONS OF ATTORNEY GENERAL 


must be released to the requestor in its 
unredacted form, with the exception of informa- 


Settlement Agreement Not Confidential. 
— Only medical malpractice settlements in 


which the State is a party are exempt from 
disclosure; a settlement agreement, not involv- 
ing medical malpractice, between a doctor and 
a State hospital, even one purporting to keep 
the settlement or related matters confidential, 


tion from the doctor’s personnel file which was 
first gathered by the hospital. See opinion of 
Attorney General to Mr. Fred M. Carmichael 
Summrell, Sugg, Carmichael & Ashton, P.A., 
1997 N.C.A.G. 68 (11/26/97). 


§§ 131E-258 through 131E-264: Reserved for future codification pur- 


poses. 


ARTICLE 16. 


Miscellaneous Provisions. 


§ 131E-265. Criminal history record checks required for 
certain applicants for employment. 


(a) Requirement; Nursing Home or Home Care Agency. — An offer of 
employment by a nursing home licensed under this Chapter to an applicant to 
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fill a position that does not require the applicant to have an occupational 
license is conditioned on consent to a criminal history record check of the 
applicant. If the applicant has been a resident of this State for less than five 
years, then the offer of employment is conditioned on consent to a State and 
national criminal history record check of the applicant. The national criminal 
history record check shall include a check of the applicant’s fingerprints. If the 
applicant has been a resident of this State for five years or more, then the offer 
is conditioned on consent to a State criminal history record check of the 
applicant. An offer of employment by a home care agency licensed under this 
Chapter to an applicant to fill a position that requires entering the patient’s 
home is conditioned on consent to a criminal history record check of the 
applicant. In addition, employment status change of a current employee of a 
home care agency licensed under this Chapter from a position that does not 
require entering the patient’s home to a position that requires entering the 
patient’s home shall be conditioned on consent to a criminal history record 
check of that current employee. If the applicant for employment or if the 
current employee who is changing employment status has been a resident of 
this State for less than five years, then the offer of employment or change in 
employment status is conditioned on consent to a State and national criminal 
history record check. The national criminal history record check shall include 
a check of the applicant’s or current employee’s fingerprints. If the applicant or 
current employee has been a resident of this State for five years or more, then 
the offer is conditioned on consent to a State criminal history record check of 
the applicant or current employee applying for a change in employment status. 
A nursing home or a home care agency shall not employ an applicant who 
refuses to consent to a criminal history record check required by this section. 
In addition, a home care agency shall not change a current employee’s 
employment status from a position that does not require entering the patient’s 
home to a position that requires entering the patient’s home who refuses to 
consent to a criminal history record check required by this section. Within five 
business days of making the conditional offer of employment, a nursing home 
or home care agency shall submit a request to the Department of Justice under 
G.S. 114.19.10 to conduct a State or national criminal history record check 
required by this section, or shall submit a request to a private entity to conduct 
a State criminal history record check required by this section. Notwithstand- 
ing G.S. 114-19.10, the Department of Justice shall return the results of 
national criminal history record checks for employment positions not covered 
by Public Law 105-277 to the Department of Health and Human Services, 
Criminal Records Check Unit. Within five business days of receipt of the 
national criminal history of the person, the Department of Health and Human 
Services, Criminal Records Check Unit, shall notify the nursing home or home 
care agency as to whether the information received may affect the employabil- 
ity of the applicant. In no case shall the results of the national criminal history 
record check be shared with the nursing home or home care agency. Nursing 
homes and home care agencies shall make available upon request verification 
that a criminal history check has been completed on any staff covered by this 
section. All criminal history information received by the home or agency is 
confidential and may not be disclosed, except to the applicant as provided in 
subsection (b) of this section. 

(al) Requirement; Contract Agency of Nursing Home or Home Care Agency. 
— An offer of employment by a contract agency of a nursing home or home care 
agency licensed under this Chapter to an applicant to fill a position that does 
not require the applicant to have an occupational license is conditioned upon 
consent to a criminal history record check of the applicant. If the applicant has 
been a resident of this State for less than five years, then the offer of 
employment is conditioned on consent to a State and national criminal history 
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record check of the applicant. The national criminal history record check shall 
include a check of the applicant’s fingerprints. If the applicant has been a 
resident of this State for five years or more, then the offer is conditioned on 
consent to a State criminal history record check of the applicant. A contract 
agency of a nursing home or home care agency shall not employ an applicant 
who refuses to consent to a criminal history record check required by this 
section. Within five business days of making the conditional offer of employ- 
ment, a contract agency of a nursing home or home care agency shall submit 
a request to the Department of Justice under G.S. 114-19.10 to conduct a State 
or national criminal history record check required by this section, or shall 
submit a request to a private entity to conduct a State criminal history record 
check required by this section. Notwithstanding G.S. 114-19.10, the Depart- 
ment of Justice shall return the results of national criminal history record 
checks for employment positions not covered by Public Law 105-277 to the 
Department of Health and Human Services, Criminal Records Check Unit. 
Within five business days of receipt of the national criminal history of the 
person, the Department of Health and Human Services, Criminal Records 
Check Unit, shall notify the contract agency of the nursing home or home care 
agency as to whether the information received may affect the employability of 
the applicant. In no case shall the results of the national criminal history 
record check be shared with the contract agency of the nursing home or home 
care agency. Contract agencies of nursing homes and home care agencies shall 
make available upon request verification that a criminal history check has 
been completed on any staff covered by this section. All criminal history 
information received by the contract agency is confidential and may not be 
disclosed, except to the applicant as provided by subsection (b) of this section. 

(b) Action. — If an applicant’s criminal history record check reveals one or 
more convictions of a relevant offense, the nursing home or home care agency, 
or the contract agency of a nursing home or home care agency, shall consider 
all of the following factors in determining whether to hire the applicant: 

(1) The level and seriousness of the crime. 

(2) The date of the crime. 

(3) The age of the person at the time of the conviction. 

(4) The circumstances surrounding the commission of the crime, if known. 

(5) The nexus between the criminal conduct of the person and the job 
duties of the position to be filled. 

(6) The prison, jail, probation, parole, rehabilitation, and employment 
records of the person since the date the crime was committed. 

(7) The subsequent commission by the person of a relevant offense. 

The fact of conviction of a relevant offense alone shall not be a bar to 
employment; however, the listed factors shall be considered by the nursing 
home or home care agency, or the contract agency of the nursing home or home 
care agency. If a nursing home, home care agency, or contract agency of a 
nursing home or home care agency disqualifies an applicant after consider- 
ation of the relevant factors, then the nursing home, home care agency, or 
contract agency may disclose information contained in the criminal history 
record check that is relevant to the disqualification, but may not provide a copy 
of the criminal history record check to the applicant. 

(c) Limited Immunity. — An entity and an officer or employee of an entity 
that, in good faith, complies with this section is not liable for the failure of the 
entity to employ an individual on the basis of information provided in the 
criminal history record check of the individual. 

(d) Relevant Offense. — As used in this section, the term “relevant offense” 
has the same meaning as in G.S. 131D-40. 

(e) Penalty for Furnishing False Information. — Any applicant for employ- 
ment who willfully furnishes, supplies, or otherwise gives false information on 


909 


§131E-265 


§131E-265 CH. 131E. HEALTH CARE FACILITIES 


an employment application that is the basis for a criminal history record check 
under this section shall be guilty of a Class Al misdemeanor. 

(f) Conditional Employment. — A nursing home or home care agency may 
employ an applicant conditionally prior to obtaining the results of a criminal 
history record check regarding the applicant if both of the following require- 
ments are met: 

(1) The nursing home or home care agency shall not employ an applicant 
prior to obtaining the applicant’s consent for a criminal history record 
check as required in subsection (a) of this section or the completed 
fingerprint cards as required in G.S. 114-19.10. 

(2) The nursing home or home care agency shall submit the request for a 
criminal history record check not later than five business days after 
the individual begins conditional employment. 

(g) Immunity From Liability. — An entity and officers and employees of an 
entity shall be immune from civil liability for failure to check an employee’s 
history of criminal offenses if the employee’s criminal history record check is 
requested and received in compliance with this section. (1995 (Reg. Sess., 
1996), c. 606, Ss. 3; 1997-125, /s. 2; 1997-140, sv 4; 2000-154, caaleun ian 
2004-124, s. 10.19D(a); 2005-4, ss. 8, 9.) 


Editor’s Note. — The number of this Article 
and the number of this section were assigned 
by the Revisor of Statutes, the numbers as 
enacted by Session Laws 1995 (Reg. Sess., 
1996), c. 606, s. 8, having been Article 15 and 
G.S. 1381E-255. 

Session Laws 2001-465, ss. 1(a) and (b), ef- 
fective November 16, 2001, provide: “(a) Not- 
withstanding G.S. 131E-265, the requirements 
of that statute for nursing homes and home 
care agencies to conduct national criminal his- 
tory record checks shall apply only to nursing 
home and home care agency employment posi- 
tions involving direct patient care, and the 
national checks shall be conducted in accor- 
dance with Public Law 105-277. 

“(b) This section [s. 1 of Session Laws 2001- 
465] expires January 1, 2003.” 

Session Laws 2001-465, s. 2(a), effective No- 
vember 16, 2001, provides: “The requirements 
of G.S. 131E-265(al) for contract agencies of 
nursing homes and home care agencies, G.S. 
131D-40 for adult care homes and contract 
agencies of adult care homes, and of GS. 
122C-80 for area mental health, developmental 
disabilities, and substance abuse services au- 
thorities, to conduct national criminal history 
record checks are suspended until January 1, 
200337 

Session Laws 2001-465, s. 2(b), effective No- 
vember 16, 2001, provides: “The requirements 
of G.S. 131E-265(a) for nursing homes and 
home care agencies to conduct national crimi- 
nal history record checks for employment posi- 
tions other than those involving direct patient 
care are suspended until January 1, 2003.” 

Session Laws 2001-465, s. 3(a), effective No- 
vember 16, 2001, provides: “The Legislative 
Research Commission may study how federal 
law affects the distribution of national criminal 


history record check information requested for 
nursing homes, home care agencies, adult care 
homes, assisted living facilities, and area men- 
tal health, developmental disabilities, and sub- 
stance abuse services authorities, and the prob- 
lems federal restrictions pose for effective and 
efficient implementation of State-required 
criminal record checks. The study may include 
the following: 

“(1) Ways in which national record checks 
may be obtained and reviewed for these facili- 
ties to effectuate State policy and protections of 
facility residents, and the advantages, disad- 
vantages, and costs of various approaches to 
implementation. 

“(2) Areview of ways in which national record 
checks are obtained by the Division of Child 
Development, Department of Health and Hu- 
man Services, and other State agencies, and 
related costs to the State. 

“(3) Solutions adopted by other states to 
effectively and efficiently implement criminal 
record check requirements, including costs to 
the State in implementing these solutions. 

“(4) Other issues relevant to State require- 
ments for criminal history record checks in 
long-term care facilities. 

“The Legislative Research Commission may 
make its findings and recommendations in a 
final report to the 2002 Regular Session of the 
2001 General Assembly.” 

Session Laws 2002-126, s. 10.10C, provides: 
“Notwithstanding any other provision of law to 
the contrary, the requirements of G.S. 131E- 
265 for nursing homes to conduct national 
criminal history record checks for employment 
positions other than those involving direct pa- 
tient care shall become effective no earlier than 
January 1, 2004. Notwithstanding any other 
provision of law to the contrary, the require- 
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ments of G.S. 131D-2 for adult care homes to 
conduct national criminal records checks for all 
staff positions shall become effective no earlier 
than January 1, 2004.” 

Session Laws 2002-126, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations, Capitol Improvements, and Finance 
Act of 2002’.” 

Session Laws 2002-126, s. 31.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2002-2008 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2002-2003 fiscal year. For example, 
uncodified provisions of this act relating to the 
Medicaid program apply only to the 2002-2003 
fiscal year.” 

Session Laws 2002-126, s. 31.6, is a sever- 
ability clause. 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 10.8E, effective 
July 1, 2003, provides: “Notwithstanding any 
other provision of law to the contrary, the 
requirements of G.S. 131E-265 for nursing 
homes to conduct national criminal history 
record checks for employment positions other 
than those involving direct patient care shall 
become effective no earlier than January 1, 
2005. Notwithstanding any other provision of 
law to the contrary, the requirements of G.S. 
131D-2 for adult care homes to conduct na- 
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tional criminal records checks for all staff posi- 
tions shall become effective no earlier than 
January 1, 2005.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2004-124, s. 10.19D(a), effective January 1, 
2005, inserted the three sentences preceding 
the last sentence in subsections (a) and (al). 

Session Laws 2005-4, ss. 8 and 9, effective 
March 23, 2005, in subsections (a) and (a1), 
substituted “Criminal Records Check Unit” for 
“Division of Facility Services” twice; substi- 
tuted “notify” for “provide to” and “as to 
whether the information received may affect 
the employability of the applicant” for “the 
results of the national criminal history check” 
in the fourteenth sentence of subsection (a) and 
in the eight sentence of subsection (al); added 
the present fifteenth sentence of subsection (a); 
and added the present ninth sentence of sub- 
section (al). 


§ 131E-266. Compliance history provider file. 


The Department of Health and Human Services shall establish and main- 
tain a provider file to record and monitor compliance histories of facilities, 
owners, operators, and affiliates of nursing homes and adult care homes. 


(1999-334, s. 3.8.) 


Editor’s Note. — Session Laws 1999-334, s. 
3.8, was codified as this section and G.S. 


131D-41 at the direction of the Revisor of Stat- 
utes. 


§ 131E-267. Fees for departmental review of health care 
facility construction projects. 


The Department of Health and Human Services shall charge a fee for the 
review of each health care facility construction project to ensure that project 
plans and construction are in compliance with State law. The fee shall be 
charged on a one-time, per-project basis, as follows, and shall not exceed twelve 
thousand five hundred dollars ($12,500) for any single project: 


Project Fee 
$300.00 plus $0.20/square foot of project space 
$250.00 plus $0.16/square foot of project space 


Institutional Project 
Hospitals 
Nursing Homes 
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Institutional Project 
Ambulatory Surgical 
Facility 

Psychiatric Hospital 
Adult Care Home 7 or 
more beds 


Residential Project 
Family Care Homes 
ICF/MR Group Homes 
Group Homes: 1-3 beds 
Group Homes: 4-6 beds 
Group Homes: 7-9 beds 
Other residential: 
More than 9 beds 
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Project Fee 


$200.00 plus $0.16/square foot of project space 
$200.00 plus $0.16/square foot of project space 


$175.00 plus $0.10/square foot of project space 


Project Fee 

$175.00 flat fee 
$275.00 flat fee 
$100.00 flat fee 
$175.00 flat fee 
$225.00 flat fee 


$225.00 plus $0.075/square foot of project space. 


(2003-284, s. 34.11(a); 2005-276, s. 41.2().) 


Editor’s Note. — Session Laws 2003-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 

Session Laws 2003-284, s. 34.11(b), made this 
section effective October 1, 20038. 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 


pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 41.2), effective October 1, 2005, 
rewrote the project fees for Institutional 
Projects and Residential Projects. 


§ 131E-268: Reserved for future codification purposes. 


S 131E-269. Authorization to charge fee for certification of 
facilities suitable to perform abortions. 


The Department of Health and Human Services shall charge each hospital 
or clinic certified by the Department as a facility suitable for the performance 
of abortions, as authorized under G.S. 14-45.1, a nonrefundable annual 
certification fee in the amount of seven hundred dollars ($700.00). (2003-284, 


s. 34.7(a); 2005-276, s. 41.2(g).) 


Editor’s Note. — Session Laws 2003-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 

Session Laws 2003-284, s. 34.7(b), made this 
section effective October 1, 2003. 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 


do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 
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Effect of Amendments. — Session Laws 
2005-276, s. 41.2(g), effective October 1, 2005, 


substituted “seven hundred dollars ($700.00)” 
for “three hundred fifty dollars ($350.00).” 


§ 131E-270. (Effective July 1, 2006) Medication Aide Reg- 
istry. 


(a) The Department shall establish and maintain a Medication Aide Regis- 
try containing the names of all health care personnel in North Carolina who 
have successfully completed a medication aide training program that has been 
approved by the North Carolina Board of Nursing and passed a State- 
administered medication aide competency exam. 

(b) Before allowing an individual to serve as a medication aide, an employer 
shall access the Medication Aide Registry to verify that the individual is listed 
on the Registry and shall note each incidence of access in the appropriate 
business file. Employers may not use an individual as a medication aide unless 
the individual is listed on the Medication Aide Registry. 

(c) Employers shall access the Health Care Personnel Registry prior to 
employing a medication aide. Any substantiated action as defined in G.S. 
131E-256(a)(1) listed against the medication aide shall disqualify the medica- 
tion aide from employment in any facility or agency covered by Part 1 of Article 


6 of this Chapter. (2005-276, s. 10.40C(c).) 


Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 10.40C(d), pro- 
vides: “This section becomes effective July 1, 
2006. The North Carolina Board of Nursing 
and the Department of Health and Human 
Services shall report on the implementation of 
this act to the House of Representatives Appro- 
priations Subcommittee on Health and Human 
Services, the Senate Appropriations Committee 


on Health and Human Services, and the Fiscal 
Research Division not later than March 1, 
2006, and annually thereafter.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§§ 131E-271 through 131E-274: Reserved for future codification pur- 


poses. 


ARTICLE 17. 


Provider Sponsored Organization Licensing. 


§ 131E-275. General provisions. 


(a) The General Assembly acknowledges that section 1855, et seq., of the 
federal Social Security Act permits provider sponsored organizations that are 
organized and licensed under State law as risk-bearing entities, or that are 
otherwise certified as such by the federal government, to be eligible to offer 
Medicare health insurance or health benefits coverage in each state in which 
the provider sponsored organization offers a Medicare+Choice plan. The 
General Assembly declares that provider sponsored organizations are benefi- 
cial to North Carolina citizens who are Medicare beneficiaries and should be 
encouraged, subject to appropriate regulation by the Division of Medical 
Assistance of the Department of Health and Human Services. The General 
Assembly further declares that, because provider sponsored organizations 
provide health care directly and assume responsibility for the provision of 
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health care services to Medicare beneficiaries under the requirements of the 
federal Medicare program, they require different regulatory oversight to 
protect the public than health maintenance organizations and insurance 
companies. The General Assembly further declares that the organizers and 
operators of provider sponsored organizations which are licensed under the 
terms of this Article as risk-bearing entities authorized to contract directly 
with the federal Medicare+Choice program shall not be subject to Chapter 58 
of the General Statutes or the insurance laws of this State, unless otherwise 
specified in this Article. 

It is the intent of the General Assembly to encourage innovative methods by 
which sponsoring providers can directly or indirectly share substantial finan- 
cial risk in the PSO in any lawful manner. 

(b) As set forth in this Article, the Division of Medical Assistance of the 
Department of Health and Human Services shall be the agency of the State 
authorized to license provider sponsored organizations to contract with Medi- 
care to provide health care services to Medicare beneficiaries and to engage in 
the other related activities described in this Article. 

(c) Each provider sponsored organization shall obtain a license from the 
Division or shall otherwise be certified by the federal government prior to 
establishing, maintaining, and operating a health care plan in this State for 
Medicare+Choice beneficiaries. Nothing in this Article shall be construed to 
authorize a provider sponsored organization to establish, maintain, or operate 
a health care plan other than exclusively for Medicare+Choice beneficiaries. 
(1998-227, s. 1.) 


Editor’s Note. — Session Laws 1998-227, s. be used by the Division of Medical Assistance to 


6, appropriates initial funds and further pro- 
vides for the allocation of $50,000 from funds 
appropriated to the Department of Health and 
Human Services for the 1998-99 fiscal year to 


§ 131E-276. Definitions. 


As used in this Article, unless the 
following definitions apply: 


implement the Act and further provides that 
nothing in the Act shall obligate the General 
Assembly to appropriate or allocate additional 
funds to implement the Act. 


context clearly implies otherwise, the 


(1) “Affihated provider” means a health care provider that is affiliated 
with another provider if, through contract, ownership, or otherwise: 
(i) one provider directly controls, is controlled by, or is under common 
control with the other provider; (ii) each provider participates in a 
lawful combination under which they share substantial financial risk 
for the organization’s operation; (iii) both providers are part of a 
controlled group of corporations as defined under section 1563 of the 
Internal Revenue Code of 1986; or (iv) both providers are part of an 
affiliated service group under section 414 of this Code. Control is 
presumed if one party directly or indirectly owns, controls, or holds 
the power to vote, or proxies for, at least fifty-one percent (51%) of the 
voting or governance rights of another. 

(2) “Beneficiary” or “beneficiaries” means a beneficiary or beneficiaries of 
the Medicare+Choice program who are enrolled with the provider 
sponsored organization (PSO) under the terms of a contract between 
the PSO and the Medicare program. 

(3) “Current assets” means cash, marketable securities, accounts receiv- 
able, and other current items that will be converted into cash within 


12 months. 


(4) “Current liabilities” means accounts payable and other accrued liabil- 
ities, including payroll, claims, and taxes that will need to be paid 


within 12 months. 
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(5) “Current ratio” means the ratio of current assets divided by current 
liabilities calculated at the end of any accounting period. 

(6) “Division” means the Division of Medical Assistance of the Department 
of Health and Human Services. 

(7) “Emergency services” has the same meaning as defined in G.S. 
58-50-61(a)(5). 

(8) “Health care delivery assets” means any tangible asset that is part of 
a PSO operation, including hospitals, medical facilities, and their 
ancillary equipment, and any property that may reasonably be 
required for the PSO’s principal office or for any purposes that may be 
necessary in the transaction of the business of the PSO. 

(9) “Health plan contract” or “Medicare contract” means a PSO’s direct 
contract with the United States Department of Health and Human 
Services under section 1857 of the federal Social Security Act. 

(10) “Out-of-network services” means health care items or services that 
are covered services under a PSO’s Medicare contract and that are 
provided to beneficiaries by health care providers that are not 
participating providers in the PSO’s network of health care providers. 

(11) “Parent of a sponsoring provider” means the public or private entity 
that owns or controls a controlling interest in the sponsoring provider 
or that has the power to appoint a controlling number of the governing 
board of a sponsoring provider or that has the power to direct the 
management policy and decisions of the sponsoring provider. 

(12) “Provider” or “health care provider” means: (i) any individual that is 
engaged in the delivery of health care services and that is required by 
North Carolina law or regulation to be licensed to engage in the 
delivery of these health care services and is so licensed; (ii) any entity 
that is engaged in the delivery of health care services and that is 
required by North Carolina law or regulation to be licensed to engage 
in the delivery of these health care services and is so licensed; or (411) 
any entity that is owned or controlled entirely by individuals or 
entities described in subparts (i) or (ii) of this definition. 

(13) “Provider sponsored organization” or “PSO” means a public or private 
entity domiciled in this State, including a business corporation, a 
nonprofit corporation, a partnership, a limited liability company, a 
professional limited liability company, a professional corporation, a 
sole proprietorship, a public hospital, a hospital authority, a hospital 
district, or a body politic: (i) that is established, organized, and 
operated by sponsoring providers; (ii) in which physicians lcensed 
pursuant to Article 1 of Chapter 90 of the General Statutes or to the 
laws of any state of the United States comprise no less than fifty 
percent (50%) of the governing board or body, unless otherwise 
prohibited by law; and (iii) that provides a substantial proportion of 
the services under each Medicare contract directly through the 
sponsoring provider. The requirement in subpart (11) of this definition 
shall not preclude a PSO that includes a tax-exempt hospital from 
adopting a bylaw provision that provides a veto for the tax-exempt 
hospital over actions of the PSO necessary to maintain the hospital’s 
tax-exempt status. A PSO shall not be out of compliance with the 
requirement in subpart (ii) due to temporary vacancies on its govern- 
ing board or body. Subpart (ii) of this subdivision applies only if a 
hospital licensed under this Chapter or Chapter 122C of the General 
Statutes is the sponsoring provider or a member of the group of 
affiliated health care providers that comprises the sponsoring pro- 
vider. 

(14) “Sponsoring providers” of a PSO means the health care provider 
domiciled in this State that assumes, or group of affiliated health care 
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providers that directly or indirectly shares, substantial financial risk 
in the PSO and that has at least a majority financial interest in the 
REO; 

(15) “Substantial proportion of the services” means at least seventy 
percent (70%), or sixty percent (60%) for PSOs whose beneficiaries 
reside primarily in rural areas, of the annual health care expendi- 
tures. (1998-227,"s. 1.) 


§ 131E-277. Direct or indirect sharing of substantial fi- 
nancial risk. 


In order for sponsoring providers to directly or indirectly share substantial 
financial risk in the PSO, the PSO shall do one or more of the following: 

(1) Provide services under its Medicare contract at a capitated rate; 

(2) Provide designated services or classes of services under its Medicare 
contract for a predetermined percentage of premium or revenue from 
the Medicare program; 

(3) Use significant financial incentives for its sponsoring providers, as a 
eroup to achieve specified cost-containment and utilization manage- 
ment goals either by: 

a. Withholding from all sponsoring providers a substantial amount of 
the compensation due to them, with distribution of that amount 
to the sponsoring providers based on performance of all sponsor- 
ing providers in meeting the cost-containment goals of the net- 
work as a whole; or 

b. Establishing overall cost or utilization targets for the PSO, with 
the sponsoring providers subject to subsequent substantial finan- 
cial rewards or penalties based on group performance in meeting 
the targets; or 

(4) Agree to provide a complex or extended course of treatment that 
requires the substantial coordination of care by sponsoring providers 
in different specialties offering a complementary mix of services, for a 
fixed, predetermined payment, when the costs of that course of 
treatment for any individual patient can vary greatly due to the 
individual patient’s treatment or other factors; or 

(5) Agree to any other arrangement that the Division determines to 
provide for the sharing of substantial financial risk by the sponsoring 
providers. (1998-227, s. 1.) 


§ 131E-278. Applicability of other laws. 


Unless otherwise required by federal law, provider sponsored organizations 
licensed pursuant to the terms of this Article are exempt from all regulation 
under Chapter 58 of the General Statutes. Plan contracts, provider contracts, 
and other arrangements related to the provision of covered services by these 
licensed networks or by health care providers of these PSOs when operating 
through these PSOs shall likewise be exempt from regulation under Chapter 
58 of the General Statutes. (1998-227, s. 1.) 


§ 131LE-279. Approval. 


(a) Unless otherwise required by federal law, the Division shall be the 
agency of the State that shall license provider sponsored organizations that 
seek to contract with the federal government to provide health care services 
directly to Medicare beneficiaries under the Medicare+Choice program. 

(b) Provider sponsored organizations which have been granted a waiver 
pursuant to 42 U.S.C. § 1395w-25(a)(2) and which otherwise meet the require- 
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ments of the PSO’s Medicare contract shall be deemed by the State to be 
licensed under this Article for so long as the waiver or Medicare contract 
remains in effect. The foregoing shall not limit the Division’s authority to 
regulate such PSOs and their respective sponsoring providers and affiliated 
providers as may be permitted in 42 U.S.C. § 1395w-25(a)(2)(G) or the PSO’s 
Medicare contract. 

(c) The Division shall license a PSO as a risk-bearing entity eligible to offer 
health benefits coverage in this State to Medicare beneficiaries if the PSO 
complies with the requirements of this Article. This license shall be granted or 
denied by the Division not longer than 90 days after the receipt of a 
substantially complete application for licensing. Within 45 days after the 
Division receives an application for licensing, the Division shall either notify 
the applicant that the application is substantially complete, or clearly and 
accurately specify in writing to the applicant all additional specific information 
required by the applicant to make the application a substantially completed 
application. This agency response shall set forth a date and time for a meeting 
within 30 days after it is sent to the applicant, at which a representative of the 
Division will explain with particularity the additional information required by 
the Division in the response to make the application substantially complete. 
The Division shall be bound by the response unless the Division determines 
that it must be modified in order to meet the purposes of this Article. The 
Division shall not delegate the authority to modify the response. If an 
applicant provides the additional information set forth in the response, the 
application shall be considered substantially complete. If the Division has not 
acted on an application within 90 days after it is deemed substantially 
complete, the Division shall immediately issue a license to the applicant, and 
the applicant shall be considered to have been licensed by the Division. Any 
reapplication which corrects the deficiencies which were specified by the 
Division in the response shall be approved by the Division. 

(d) For purposes of determining, under 42 U.S.C. § 1395w-25(a)(2)(B), or 
any successor thereof, the date of receipt by the State of a substantially 
complete application, the date the Division receives the applicant’s written 
response to the agency response or an earlier date considered by the Division 
shall be considered to be that date. The foregoing shall not limit the Division’s 
authority to consider an application not substantially complete under subsec- 
tion (c) of this section if the applicant’s response to the response does not 
provide substantially the information specified in the response. 

(e) A license shall be denied only after the Division complies with the 
requirements of G.S. 131E-305. (1998-227, s. 1.) 


§ 131E-280. Applicants for license. 


Each application for licensing as a provider sponsored organization autho- 
rized to do business in North Carolina shall be certified by an officer or 
authorized representative of the applicant, shall be in a form prescribed by the 
Division, and shall be set forth or be accompanied by the following: 

(1) A copy of the basic organizational document, if any, of the applicant 
and each sponsoring organization that holds greater than a five 
percent (5%) interest in the PSO, such as the articles of incorporation, 
articles of organization, partnership agreement, trust agreement, or 
other applicable documents, and all amendments thereto; 

(2) A copy of the respective bylaws, rules and regulations, or similar 
documents, if any, regulating the conduct of the internal affairs of the 
applicant and each sponsoring provider which holds greater than a 
five percent (5%) interest in the PSO; 

(3) Copies of the document evidencing the arrangements between the 
applicant and each sponsoring provider that create the relationships 
and obligations described in G.S. 131E-276(1); 
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(4) Alist of the names, addresses, and official positions of persons who are 
to be responsible for the conduct of the affairs of the applicant and of 
each sponsoring provider that holds greater than a five percent (5%) 
interest in the PSO, respectively, including all members of the 
respective boards of directors, boards of trustees, executive commit- 
tees, or other governing boards or committees, the principal officers in 
the case of a corporation, and the partners or members in the case of 
a partnership or association; 

(5) A copy of any contract form made or to be made between any class of 
providers and the PSO and a copy of any contract form made or to be 
made between third-party administrators, marketing consultants, or 
persons listed in subdivision (3) of this subsection and the PSO; 

(6) Astatement generally describing the provider sponsored organization, 
its sponsoring providers, its health care plan or plans, facilities, and 
personnel and certifying that its medical director or other person 
charged with determining and overseeing the PSO’s medical policies 
is a medical doctor holding an unrestricted license to practice medi- 
cine under Article 1 of Chapter 90 of the General Statutes; 

(7) A copy of the hospital license of each sponsoring provider that is a 
hospital, a copy of the license to practice medicine of each sponsoring 
provider or owner of a sponsoring provider that is a licensed physi- 
cian, and a copy of the health care service or facility license held by 
any other licensed sponsoring provider; 

(8) Financial statements showing the applicant’s assets, liabilities, 
sources of financial support, and the financial statements of each 
sponsoring provider that holds greater than a five percent (5%) 
interest in the PSO showing the sponsoring provider’s assets, liabili- 
ties, and sources of support. If the applicant’s or any such sponsoring 
provider’s financial affairs are audited by independent certified public 
accountants, a copy of the applicant’s or sponsoring provider’s most 
recent regular certified financial statement shall be considered to 
satisfy this requirement unless the Division directs that additional or 
more recent financial information is required for the proper adminis- 
tration of this Article; 

(9) If the applicant’s obligations under G.S. 131E-282, 131E-283, 131E- 
297, 131E-298, and 131E-299 are guaranteed by one or more guaran- 
tors: 

a. Documentation that each guarantor meets the following require- 
ments: 

1. The guarantor is a legal entity authorized to conduct business 
in North Carolina. 

2. The guarantor is not under federal bankruptcy or State 
receivership or rehabilitation proceedings. 

3. The guarantor has a net worth, not including other guaran- 
tees, intangibles, and restricted reserves, equal to three 
times the amount of the PSO’s guarantee. 

b. Financial statements showing each guarantor’s assets, liabilities, 
and source of financial support. 

c. If a guarantor’s financial affairs are audited by independent 
certified public accountants, a copy of the guarantor’s most recent 
regular audited financial statement shall be considered to satisfy 
this requirement unless the Division directs that additional or 
more recent financial information is required for the proper 
administration of this Article. 

d. The guarantee document, including a statement of the financial 
obligation covered by the guarantee, an agreement to uncondi- 
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tionally fulfill the financial obligations covered by the guarantee, 
an agreement not to subordinate the guarantee to any other claim 
on the resources of the guarantor and a declaration that the 
guarantor must act on a timely basis to satisfy the financial 
obligations covered by the guarantee. 

(10) A financial plan, satisfactory to the Division, covering the first 12 
months of operation under the PSO’s Medicare contract and which 
meets the requirements of G.S. 131E-283. If the financial plan 
projects losses, the financial plan must cover the period through 12 
months beyond the projected breakeven; 

fas are semen reasonably describing the geographic area or areas to be 
served; 

(12) A description of the procedures to be implemented to meet the 
protection against insolvency requirements of G.S. 131E-298; and 
(13) Any other information the Division may require to make the deter- 

minations required in G.S. 131E-282. (1998-227, s. 1.) 


§ 131E-281. Additional information. 


(a) In addition to the information filed under G.S. 131E-280, each applica- 
tion shall include a description of the following: 

(1) The program to be used to evaluate whether the applicant’s network of 
sponsoring providers and contracted providers is sufficient, in num- 
bers and types of providers, to assure that all health care services will 
be accessible without unreasonable delay; 

(2) The program used to evaluate whether the sponsoring providers 
provide a substantial portion of services under each Medicare contract 
of the PSO; 

(3) The program to be used for verifying provider credentials; 

(4) The utilization review program for the review and control of health 
care services provided or paid for by the applicant; 

(5) The quality management program to assure quality of care and health 
care services managed and provided through the health care plan; and 

(6) The applicant’s network of sponsoring providers and contracted pro- 
viders and evidence of the ability of that network to provide all health 
care services other than out-of-network services and emergency 
services to the applicant’s prospective beneficiaries. 

(b) The Division may promulgate rules and regulations exempting from the 
filing requirements of subsection (a) of this section those items it deems 
unnecessary. (1998-227, s. 1.) 


§ 131E-282. Issuance of license. 


(a) Before issuing a PSO license, the Division may make an examination or 
investigation as it deems expedient. The Division shall issue a license after 
receipt of a substantially complete application and upon satisfaction of the 
following requirements: 

(1) The applicant is duly organized as a provider sponsored organization 
as defined by this Article. 

(2) The PSO has initially a minimum net worth of one million five 
hundred thousand dollars ($1,500,000). In the event the PSO submits 
a financial plan that demonstrates that the PSO does not have to 
create but has or has available to it an administrative infrastructure 
that shall reduce the PSO’s start-up costs, the Division may lower the 
initial minimum net worth required to one million dollars 
($1,000,000) or to any lower amount as determined by the Division if 
the PSO operates primarily in rural areas. 
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(3) The PSO shall have at least seven hundred fifty thousand dollars 
($750,000) in cash or equivalents on its balance sheet, except that the 
Division may permit a PSO operating primarily in rural areas to have 
a lesser amount held in cash or equivalents on its balance sheets. 

(4) The applicant submits a financial plan satisfactory to the Division 
which covers the first 12 months of operation of the PSO’s Medicare 
contract and which meets the requirements of G.S. 131E-283. If the 
plan projects losses, the financial plan shall cover the period through 
12 months beyond projected breakeven. 

(5) The Division determines that the applicant has sufficient cash flow to 
meet its obligations as they become due. In making that determina- 
tion, the Division shall consider the following: 

a. The timeliness of payment; 

b. The extent to which the current ratio is maintained at one-to-one, 
or whether there is a change in the current ratio over a period of 
time; and 

c. The availability of outside financial resources. 

(b) In calculating the net worth of a PSO, the Division shall admit the 
following: 

(1) One hundred percent (100%) of the book value of health care delivery 
assets on the balance sheet of the applicant. 

(2) One hundred percent (100%) of the value of cash and cash equivalents 
on the balance sheet of the applicant. 

(3) If at least one million dollars ($1,000,000) of the initial minimum net 
worth requirement is met by cash or cash equivalents, then one 
hundred percent (100%) of the book value of the PSQO’s intangible 
assets up to twenty percent (20%) of the minimum net worth amount 
required. If less than one million dollars ($1,000,000) of the initial 
minimum net worth requirement is met by cash or cash equivalents or 
if the Division has used its discretion to reduce the initial net worth 
requirement below one million five hundred thousand dollars 
($1,500,000), then the Division shall admit one hundred percent 
(100%) of the book value of intangible assets of the PSO up to ten 
percent (10%) of the minimum net worth amount required. 

(4) Standard accounting principles treatment shall be given to other 
assets of the PSO not used in the delivery of health care for the 
purposes of meeting the minimum net worth requirement. 

(5) Deferred acquisition costs shall not be admitted. (1998-227, s. 1.) 


§ 131E-283. Financial plan. 


(a) The financial plan shall include the following: 
(1) A detailed marketing plan; 
(2) Statements of revenue and expense on an accrual basis; 
(3) Cash flow statements; 
(4) Balance sheets; and 
(5) The assumptions and justifications in support of the financial plan. 
(b) In the financial plan, the PSO shall demonstrate that it has the 
resources available to meet the projected losses for the entire period to break 
even. Except for the use of guaranties as provided in subsection (c) of this 
section, letters of credit as provided in subsection (e) of this section, and other 
means as provided in subsection (f) of this section, the resources must be assets 
on the balance sheet of the PSO in a form that is either cash or convertible to 
cash in a timely manner, pursuant to the financial plan. 
(c) Guaranties shall be acceptable as a resource to meet projected losses, 
under the following conditions: 
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(1) For the first year of the PSO’s operation of the PSO’s Medicare 
contract, the guarantor must provide the PSO with cash or cash 
equivalents to fund the projected losses, as follows: 

a. Prior to the beginning of the first quarter, in the amount of the 
projected losses for the first two quarters; 

b. Prior to the beginning of the second quarter, in the amount of the 
projected losses through the end of the third quarter; and 

c. Prior to the beginning of the third quarter, in the amount of the 
projected losses through the end of the fourth quarter. 

(2) If the guarantor provides the cash or cash equivalents to the PSO in a 
timely manner on the above schedule, this funding shall be considered 
in compliance with the guarantor’s commitment to the PSO. In the 
third quarter, the PSO shall notify the Division if the PSO intends to 
reduce the period of funding of projected losses. The Division shall 
notify the PSO within 60 days of receiving the PSO’s notice if the 
reduction is not acceptable. 

(3) Ifthe above guaranty requirements are not met, the Division may take 
appropriate action, such as requiring funding of projected losses 
through means other than a guaranty. The Division retains discretion 
which shall be reasonably exercised to require other methods or 
timing of funding, considering factors such as the financial condition 
of the guarantor and the accuracy of the financial plan. 

(d) The Division may modify the conditions in subsection (c) of this section 
in order to clarify the acceptability of guaranty arrangements. 

(e) An irrevocable, clean, unconditional letter of credit may be used as an 
acceptable resource to fund projected losses in place of cash or cash equivalents 
if satisfactory to the Division. 

(f) If approved by the Division, based on appropriate standards promulgated 
by the Division, PSOs may use the following to fund projected losses for periods 
after the first year: lines of credit from regulated financial institutions, legally 
binding agreements for capital contributions, or other legally binding contracts 
of a similar level of reliability. 

(g) The exceptions in subsections (c), (e), and (f) of this section may be used 
in an appropriate combination or sequence. (1998-227, s. 1.) 


§ 131E-284. Modifications. 


(a) A provider sponsored organization shall file a notice describing any 
significant change in the information required by the Division under G.S. 
131E-280. Such notice shall be filed with the Division prior to the change. If the 
Division does not disapprove within 90 days after the filing, this modification 
shall be considered approved. Changes subject to the terms of this section 
include expansion of service area, addition or deletion of sponsoring providers, 
changes in provider contract forms, and group contract forms when the 
distribution of risk is significantly changed, and any other changes that the 
Division describes in properly adopted rules. Every PSO shall report to the 
Division for the Division’s information material changes in the network of 
sponsoring providers and affiliated providers of services to beneficiaries 
enrolled with the PSO, the addition or deletion of any Medicare contracts of the 
PSO or any other information the Division may require. This information shall 
be filed with the Division within 15 days after implementation of the reported 
changes. Every PSO shall file with the Division all subsequent changes in the 
information or forms that are required by this Article to be filed with the 
Division. 

(b) The Division may adopt rules exempting from the filing requirements of 
subsection (a) of this section those items it considers unnecessary. (1998-227, 
Sr ala) 
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§ 131E-285. Deposits. 


(a) At the time of application, the Division shall require a deposit of one 
hundred thousand dollars ($100,000) in cash or securities or a combination 
thereof for all provider sponsored organizations. The deposits shall be included 
in the calculations of a PSO’s or applicant’s net worth. 

(b) All deposits required by this section shall be restricted to use in the event 
of insolvency to help assume continuation of services or pay costs associated 
with receivership or liquidation. (1998-227, s. 1.) 


§ 131E-286. Ongoing financial standards — Net worth. 


(a) Beginning the first day of operation of the PSO and except as otherwise 
provided in subsection (d) of this section, every PSO shall maintain a minimum 
net worth equal to the greatest of the following amounts: 

(1) One million dollars ($1,000,000); 

(2) Two percent (2%) of annual premium revenues as reported on the most 
recent annual financial statement filed with the Division on the first 
one hundred fifty million dollars ($150,000,000) of premium and one 
percent (1%) of annual premium on the premium in excess of one 
hundred fifty million dollars ($150,000,000); 

(3) An amount equal to the sum of three months uncovered health care 
expenditures as reported on the most recent financial statement filed 
with the Division; 

(4) An amount equal to the sum of: 

a. Eight percent (8%) of annual health care expenditures paid on a 
noncapitated basis to nonaffiliated providers as reported on the 
most recent financial statement filed with the Division; and 

b. Four percent (4%) of annual health care expenditures paid on a 
capitated basis to nonaffiliated providers plus annual health care 
expenditures paid on a noncapitated basis to affiliated providers; 
and | 

c. Zero percent (0%) of annual health care expenditures paid on a 
capitated basis to affiliated providers regardless of downstream 
arrangements from the affiliated provider. 

(b) In calculating net worth, lhabilities shall not include fully subordinated 
debt or subordinated liabilities. For purposes of this provision, subordinated 
liabilities are claims liabilities otherwise due to providers that are retained by 
the PSO to meet net worth requirements and are fully subordinated to all 
creditors. 

(c) In calculating net worth for purposes of this section, the items described 
in G.S. 1381E-282(b) shall be admitted, except as follows: 

(1) For intangible assets, if at least the greater of one million dollars 
($1,000,000) or sixty-seven percent (67%) of the ongoing minimum net 
worth requirement is met by cash or cash equivalents, then the 
Division shall admit the book value of intangible assets up to twenty 
percent (20%) of the minimum net worth amount required. If less than 
the greater of one million dollars ($1,000,000) or sixty-seven percent 
(67%) of the ongoing minimum net worth requirement is met by cash 
or cash equivalents, then the Division shall admit the book value of 
intangible assets up to ten percent (10%) of the minimum net worth 
amount required; and 

(2) Deferred acquisition costs shall not be admitted. 

(d) The Division may lower the minimum ongoing net worth threshold, and 
the amount held in cash or cash equivalents for PSOs that operate primarily 
in rural areas. 
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(e) During the start-up phase of the PSO, the pre-break-even financial plan 
requirements shall apply. After the point of breakeven, the financial plan 
requirement shall address cash needs and the financing required for the next 
three years. 

(f) Ifa PSO, or the legal entity of which the PSO is a component, did not earn 
a net operating surplus during the most recent fiscal year, the PSO shall 
submit a financial plan, satisfactory to the Division, meeting all of the 
requirements established for the initial financial plan. (1998-227, s. 1.) 


§ 131E-287. PSO Reporting. 


(a) The PSO shall file with the Division financial information relating to 
PSO solvency standards described in this Article, according to the following 
schedule: 

(1) On a quarterly basis until breakeven; and 

(2) On an annual basis after breakeven, if the PSO has a net operating 
surplus; or 

(3) On a quarterly or monthly basis, as specified by the Division, after 
breakeven, if the PSO does not have a net operating surplus. 

(b) To the extent not preempted by federal law or otherwise mandated by 
the Medicare program, the PSO shall annually, on or before the first day of 
March of each year, file with the Division the following information for the 
previous calendar year: 

(1) The number of and reasons for grievances and complaints received 
from Medicare beneficiaries enrolled with the PSO under the PSO’s 
Medicare contract regarding medical treatment. The report shall 
include the number of covered lives, total number of grievances 
categorized by reason for the grievance, the number of grievances 
referred to the second level grievance review, the number of griev- 
ances resolved at each level and their resolution, and a description of 
the actions that are being taken to correct the problems that have 
been identified through grievances received. Every PSO shall file with 
the Division, as part of its annual grievance report, a certificate of 
compliance stating that the PSO has established and follows, for its 
Medicare contract, grievance procedures that comply with this Arti- 
cle. 

(2) The number of Medicare beneficiaries enrolled with the PSO under the 
PSO’s Medicare contract who terminated their enrollment with the 
PSO for any reason. 

(3) The number of provider contracts between the PSO and network 
providers for the provision of covered services to Medicare beneficia- 
ries that were terminated and reasons for termination. This informa- 
tion shall include the number of providers leaving the PSO network 
and the number of new providers in the network. The report shall 
show voluntary and involuntary terminations separately. 

(4) Data relating to the utilization, quality, availability, and accessibility 
of service. The report shall include the following: 

a. Information on the PSO’s program to determine the level of 
network availability, as measured by the numbers and types of 
network providers, required to provide covered services to cov- 
ered persons. This information shall include the PSO’s method- 
ology under its Medicare+Choice program for: 

1. Establishing performance targets for the numbers and types of 
providers by specialty, area of practice, or facility type, for 
each of the following categories: primary care physicians, 
specialty care physicians, nonphysician health care provid- 
ers, hospitals, and nonhospital health care facilities. 
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2. Determining when changes in PSO Medicare+Choice program 
enrollees will necessitate changes in the provider network. 

The report shall also include: the availability performance targets for 

the previous and current years; the numbers and types of providers 

currently participating in the PSO’s provider network; and an evalu- 
ation of actual plan performance against performance targets. 

b. The PSO’s method for arranging or providing health care services 
from nonnetwork providers, both within and outside of its service 
area, when network providers are not available to provide cov- 
ered services. : 

c. Information on the PSO’s program under its Medicare+Choice 
program to determine the level of provider network accessibility 
necessary to serve its Medicare enrollees. This information shall 
include the PSO’s methodology for establishing performance 
targets for member access to covered services from primary care 
physicians, specialty care physicians, nonphysician health care 
providers, hospitals, and nonhospital health care facilities. The 
methodology shall establish targets for: 

1. The proximity of network providers to members, as measured 
by member driving distance, to access primary care, specialty 
care, hospital-based services, and services of nonhospital 
facilities. 

2. Expected waiting time for appointments for urgent care, acute 
care, specialty care, and routine services for prevention and 
wellness. 

The report shall also include: the accessibility performance tar- 

gets for the previous and current years; data on actual overall 

accessibility as measured by driving distance and average ap- 
pointment waiting time; and an evaluation of actual 

Medicare+Choice plan performance against performance targets. 

Measures of actual accessibility may be developed using scientif- 

ically valid random sample techniques. 

d. Astatement of the PSO’s methods and standards for determining 
whether in-network services are reasonably available and acces- 
sible to a Medicare enrollee for the purpose of determining 
whether such enrollee should receive the in-network level of 
coverage for services received from a nonnetwork provider. 

e. A description of the PSO’s program to monitor the adequacy of its 
network availability and accessibility methodologies and perfor- 
mance targets, Medicare+Choice plan performance, and network 
provider performance. 

f. A summary of the PSO’s utilization review program activities for 
the previous calendar year under its Medicare+Choice program. 
The report shall include the number of: each type of utilization 
review performed, noncertifications for each type of review, each 
type of review appealed, and appeals settled in favor of Medicare 
enrollees. The report shall be accompanied by a certification from 
the carrier that it has established and follows procedures that 
comply with this Article. 

(5) Aggregate financial compensation data, including the percentage of 
providers paid under a capitation arrangement, discounted fee-for- 
service or salary, the services included in the capitation payment, and 
the range of compensation paid by withhold or incentive payments. 
This information shall be submitted on a form prescribed by the 
Division. 

The name, or group or institutional name, of an individual provider may not 
be disclosed pursuant to this subsection. No civil liability shall arise from 
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compliance with the provisions of this subsection, provided that the acts or 
omissions are made in good faith and do not constitute gross negligence, willful 
or wanton misconduct, or intentional wrongdoing. 

(c) Disclosure Requirements. — To the extent not otherwise prohibited by 
federal law or under the terms of the PSO’s Medicare contract, each PSO shall 
provide the following applicable information to Medicare beneficiaries enrolled 
with the PSO under the PSO’s Medicare contract and bona fide prospective 
enrollees upon request: 

(1) The evidence of coverage under the Medicare+Choice plan provided by 
the PSO to Medicare beneficiaries under the terms of the PSO’s 
Medicare contract; 

(2) An explanation of the utilization review criteria and treatment proto- 
col under which treatments are provided for conditions specified by 
the prospective enrollee. This explanation shall be in writing if so 
requested; 

(3) If denied a recommended treatment, written reasons for the denial 
and an explanation of the utilization review criteria or treatment 
protocol upon which the denial was based; 

(4) The plan’s restrictive formularies or prior approval requirements for 
obtaining prescription drugs, whether a particular drug or therapeu- 
tic class of drugs is excluded from its formulary, and the circum- 
stances under which a nonformulary drug may be covered; and 

(5) The procedures and medically based criteria under the PSO’s Medi- 
care contract for determining whether a specified procedure, test, or 
treatment is experimental. 

(d) Effective January 1, 1999, PSOs shall make the reports that are 
required under subsection (b) of this section and that have been filed with the 
Division available on their business premises and shall provide any Medicare 
beneficiary enrolled with the PSO access to them upon request, unless 
otherwise prohibited by federal law or under the terms of the PSO’s Medicare 
contract. 

(e) Every PSO licensed under this Article shall annually on or before the 
first day of March of each year, file with the Division a sworn statement 
verified by at least two of the principal officers of the PSO showing its condition 
on the thirty-first day of December, then next preceding; which shall be in such 
form as the Division shall prescribe. In case the PSO fails to file the annual 
statement as herein required, the Division is authorized to suspend the license 
issued to the PSO until the statement shall be properly filed. 

(f) APSO shall report to the Division the efforts it has undertaken to foster 
measurable improvements in the health status of the community’s Medicare 
population, increase access to health care for noncovered benefits, and address 
critical health care needs of the community’s Medicare population. (1998-227, 
Shedlby. 


§ 131E-288. Liquidity. 


(a) Each PSO shall have sufficient cash flow to meet its obligations as they 
become due. In determining the ability of a PSO to meet this requirement, the 
Division shall consider the following: 

(1) The timeliness of payment; 

(2) The extent to which the current ratio is maintained at one-to-one or 
whether there is a change in the current ratio over a period of time; 
and 

(3) The availability of outside financial resources. 

(b) The following corresponding remedies apply: 

(1) If the PSO fails to pay obligations as they become due, the Division 
shall require the PSO to initiate corrective action to pay all overdue 
obligations. 
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(2) The Division may require the PSO to initiate corrective action if either 
of the following is evident: (i) the current ratio declines significantly; 
or (11) there is a continued downward trend in the current ratio. The 
corrective action may include a change in the distribution of assets, a 
reduction of liabilities, or alternative arrangements to secure addi- 
tional funding requirements to restore the current ratio to one-to-one. 

(3) If there is a change in the availability of the outside resources, the 
Division shall require the PSO to obtain funding from alternative 
financial resources. 

(c) Nothing in the foregoing liquidity requirements shall be interpreted to 
require the PSO to maintain a current ratio of one-to-one if the PSO can 
demonstrate to the Division that it is able to pay its obligations as they become 
due and the current ratio maintained by the PSO has neither declined 
significantly nor is on a continued downward trend. (1998-227, s. 1.) 


§ 131E-289. Minimum of net worth that must be in cash or 
cash equivalents. 


(a) Except as otherwise provided in subsection (b) of this section, each PSO 
shall, on an ongoing basis, maintain a minimum net worth in cash or cash 
equivalents of the greater of: 

(GL) Seven hundred fifty thousand dollars ($750,000) cash or cash equiva- 
ents; or 
(2) Forty percent (40%) of the minimum net worth required. 

(b) The Division may lower the threshold for minimum net worth held in 
cash or cash equivalents by PSOs that operate primarily in rural areas. 

(c) Cash or cash equivalents held to meet the net worth requirement shall be 
current assets of the PSO. (1998-227, s. 1.) 


§ 131E-290. Prohibited practice. 


(a) No provider sponsored organization or sponsoring provider, unless 
licensed as an insurer under Chapter 58 of the General Statutes may use in its 
name, contracts, or literature any of the words “insurance”, “casualty”, 
“surety, “mutual”, or any other words descriptive of the insurance, casualty, or 
surety business or deceptively similar to the name or description of any 
insurance or surety corporation doing business in this State. 

(b) No provider sponsored organization or sponsoring provider shall engage 
in any activity or conduct which is prohibited by the terms of the PSO’s 
Medicare contract. 

(c) Unless otherwise preempted by federal law or mandated by the Medicare 
program, a PSO shall not discriminate with respect to participation, reim- 
bursement, or indemnification as to any provider who is acting within the 
scope of the provider’s license or certification under applicable State law, solely 
on the basis of that license or certification. This subsection does not preclude 
a PSO from including providers only to the extent necessary to meet the needs 
of the organization’s enrollees or from establishing any measure designed to 
maintain quality and control costs consistent with the responsibilities of the 
organization. (1998-227, s. 1.) 


§ 131E-291. Collaboration with local health departments. 


A provider sponsored organization and a local health department shall 
collaborate and cooperate within available resources regarding health promo- 
tion and disease prevention efforts that are necessary to protect the public 
health. (1998-227, s. 1.) 
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§ 131E-292. Coverage. 


(a) Provider sponsored organizations subject to this Article shall provide 
coverage for the medically appropriate and necessary services specified under 
the PSO’s Medicare contract. 

(b) In the event a PSO’s Medicare contract or federal law, regulations, or 
rules governing coverage by the PSO of items or services to Medicare 
beneficiaries permits a PSO, sponsoring provider, or participating provider to 
object on moral or religious grounds to providing an item or service to Medicare 
beneficiaries, it is the policy of this State to permit this objection and allow the 
participating provider to refuse to provide the item or service. (1998-227, s. 1.) 


§ 131E-293. Rates. 


Rates charged by provider sponsored organizations to the Medicare program 
and charges by PSOs and sponsoring providers for items or services to 
beneficiaries shall be governed by the terms of the PSO’s Medicare contract. 
(1998-227, s. 1.) 


§ 131E-294. Additional consumer protection and quality 
standards. 


Unless otherwise preempted by federal law or mandated by the Medicare 
program, the Division shall apply to provider sponsored organizations the 
same standards and requirements that the Department of Insurance applies to 
health maintenance organizations under Chapter 58 of the General Statutes 
with respect to the following consumer protection and quality matters: 

(1) Quality management programs (11 NCAC 20.0500, et seq.); 

(2) Utilization review procedures (G.S. 58-67-61 and G.S. 58-67-62); 

(3) Unfair or deceptive trade practices (Article 63 of Chapter 58 of the 
General Statutes); 

(4) Antidiscrimination (G.S. 58-3-25(b) and (c), 58-3-120, 58-63-15(7), and 
58-67-75); 

(5) Provider accessibility and availability (11 NCAC 20.0300, et seq.); 

(6) Network provider credentialing (11 NCAC 20.0400, et seq.); and 

(7) Data reporting requirements under G.S. 58-67-50(e). (1998-227, s. 1.) 


§ 131E-295. Powers of insurers and medical service corpo- 
rations. 


Notwithstanding any provision of the insurance and hospital or medical 
service corporation laws contained in Articles 1 through 67 of Chapter 58 of the 
General Statutes, an insurer or a hospital or medical service corporation may 
contract with a provider sponsored organization to provide insurance or 
similar protection against the cost of care provided through provider sponsored 
organizations and their sponsoring providers to beneficiaries and to provide 
coverage in the event of the failure of the provider sponsored organization or 
its sponsoring providers to meet its obligations under the PSO’s Medicare 
contract. The beneficiaries of a provider sponsored organization constitute a 
permissible group under these laws. Among other things, under these con- 
tracts, the insurer or hospital or medical service corporation may make benefit 
payments to provider sponsored organizations for health care services ren- 
dered by providers pursuant to the health care plan. (1998-227, s. 1.) 


§ 181E-296. Examinations. 


The Division may make an examination of the affairs of any provider 
sponsored organization and the contracts, agreements, or other arrangements 
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pursuant to its health care plan as often as the Division considers necessary for 
the protection of the interests of the people of this State but not less frequently 
than once every three years. (1998-227, s. 1.) 


§ 13LE-297. Hazardous financial condition. 


(a) Whenever the financial condition of any provider sponsored organization 
indicates a condition such that the continued operation of the provider 
sponsored organization might be hazardous to its beneficiaries, creditors, or 
the general public, then the Division may order the provider sponsored 
organization to take any action that may be reasonably necessary to rectify the 
existing condition, including one or more of the following steps: 

(1) To reduce the total amount of present and potential liability for 
benefits by reinsurance; 

(2) To reduce the volume of new business being accepted; 

(3) To reduce the expenses by specified methods; 

(4) To suspend or limit the writing of new business for a period of time; 

(5) To require an increase to the provider sponsored organization’s net 
worth by contribution; 

(6) To add or delete sponsoring providers; 

(7) To increase the amount of payments from the PSO which sponsoring 
providers agree to forego; or 

(8) To require additional guaranties from sponsoring providers or from 
parents of sponsoring providers. 

(b) If the Division determines that the standards in G.S. 131E-286, 131E- 
288, and 131E-289 do not provide sufficient early warning that the continued 
operation of any provider sponsored organization might be hazardous to its 
beneficiaries, creditors, or the general public, the Division may adopt rules to 
set uniform standards and criteria for such an early warning and to set 
standards for evaluating the financial condition of any provider sponsored 
organization, which standards shall be consistent with the purposes expressed 
in subsection (a) of this section. (1998-227, s. 1.) 


§ 131E-298. Protection against insolvency. 


(a) The Division shall require deposits in accordance with the provisions of 
G.S. 181E-285. 

(b) Ifa provider sponsored organization fails to comply with the net worth 
requirements of G.S. 131E-286, the Division may take appropriate action to 
assure that the continued operation of the provider sponsored organization 
will not be hazardous to the beneficiaries enrolled with the PSO. 

(c) Every provider sponsored organization shall have and maintain at all 
times an adequate plan for protection against insolvency acceptable to the 
Division. In determining the adequacy of such a plan, the Division shall 
consider: 

(1) Areinsurance agreement preapproved by the Division covering excess 
loss, stop-loss, or catastrophies. The agreement shall provide that the 
Division will be notified no less than 60 days prior to cancellation or 
reduction of coverage; 

(2) A conversion policy or policies that will be offered by an insurer to the 
beneficiaries in the event of the provider sponsored organization’s 
insolvency; 

(3) Legally binding unconditional guaranties by adequately capitalized 
sponsoring provider or adequately capitalized sponsoring corpora- 
tions of sponsoring providers; 

(4) Legally binding obligations of sponsoring providers to forego payment 
for items or services provided by the sponsoring provider in order to 
avoid the financial insolvency of the PSO; 
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(5) Legally binding obligations of sponsoring providers or parents of 
sponsoring providers to make capital infusions to the PSO; and 

(6) Any other arrangements offering protection against insolvency that 
the Division may require. (1998-227, s. 1.) 


§ 131E-299. Hold harmless agreements or special deposit. 


(a) Unless the PSO maintains a special deposit in accordance with subsec- 
tion (b) of this section, each contract between every PSO and a participating 
provider of health care services shall be in writing and shall set forth that in 
the event the PSO fails to pay for health care services as set forth in the 
contract, the Medicare subscriber or beneficiary shall not be liable to the 
provider for any sums owed by the PSO. No other provisions of these contracts 
shall, under any circumstances, change the effect of this provision. No 
participating provider or agent, trustee, or assignee thereof may maintain any 
action at law against a subscriber or beneficiary to collect sums owed by the 
Row 

(b) In the event that the participating provider contract has not been 
reduced to writing or that the contract fails to contain the required prohibition, 
the PSO shall maintain a special deposit in cash or cash equivalent as follows: 

(1) If at any time uncovered expenditures exceed ten percent (10%) of 
total health care expenditures the PSO shall either: 

a. Place an uncovered expenditures insolvency deposit with the 
Division, or with any organization or trustee acceptable to the 
Division through which a custodial or controlled account is 
maintained, cash or securities that are acceptable to the Division. 
This deposit shall at all times have a fair market value in an 
amount of one hundred twenty percent (120%) of the PSO’s 
outstanding liability for uncovered expenditures for enrollees, 
including incurred but not reported claims, and shall be calcu- 
lated as of the first day of the month and maintained for the 
remainder of the month. If a PSO is not otherwise required to file 
a quarterly report, it shall file a report within 45 days of the end 
of the calendar quarter with information sufficient to demon- 
strate compliance with this section; or 

b. Maintain adequate insurance or a guaranty arrangement ap- 
proved in writing by the Division, to pay for any loss to benefi- 
ciaries claiming reimbursement due to the insolvency of the PSO. 
The Division shall approve a guaranty arrangement if the guar- 
antying organization is a sponsoring provider, has been operating 
for at least 10 years, and has a net worth, including organization- 
related land, buildings, and equipment of at least fifty million 
dollars ($50,000,000), unless the Division finds that the approval 
of this guaranty may be financially hazardous to beneficiaries. 

(2) The deposit required under sub-subdivision a. of subdivision (1) of this 
subsection is an admitted asset of the PSO in the determination of net 
worth. All income from these deposits or trust accounts shall be assets 
of the PSO and may be withdrawn from the deposit or account 
quarterly with the approval of the Division; 

(3) APSO that has made a deposit may withdraw that deposit or any part 
of the deposit if (i) a substitute deposit of cash or securities of equal 
amount and value is made, (ii) the fair market value exceeds the 
amount of the required deposit, or (iii) the required deposit under this 
subsection is reduced or eliminated. Deposits, substitutions, or with- 
drawals may be made only with the prior written approval of the 
Division; 
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(4) The deposit required under sub-subdivision a. of subdivision (1) of this 
section is in trust and may be used only as provided under this 
section. The Division may use the deposit of an insolvent PSO for 
administrative costs associated with administering the deposit and 
payment of claims of enrollees of the PSO. 

(c) Whenever the reimbursements described in this section exceed ten 
percent (10%) of the PSO’s total costs for health care services over the 
immediately preceding six months, the PSO shall file a written report with the 
Division containing the information necessary to determine compliance with 
sub-subdivision a. of subdivision (1) of subsection (b) of this section no later 
than 30 business days from the first day of the month. Upon an adequate 
showing by the PSO that the requirements of this section should be waived or 
reduced, the Division may waive or reduce these requirements to an amount it 
deems sufficient to protect beneficiaries of the PSO consistent with the intent 
and purpose of this Article. (1998-227, s. 1.) 


§ 131E-300. Continuation of benefits. 


The Division shall require that each PSO have a plan for handling insol- 
vency, which plan allows for continuation of benefits for the duration of the 
contract period for which premiums have been paid and continuation of 
benefits to beneficiaries who are confined in an inpatient facility until their 
discharge or expiration of benefits. In considering such a plan, the Division 
may require: 

(1) Insurance to cover the expenses to be paid for benefits after an 
insolvency; 

(2) Provisions in provider contracts that obligate the provider to provide 
services for the duration of the period after the PSO’s insolvency for 
which premium payment has been made and until the beneficiaries’ 
discharge from inpatient facilities; 

(3) Insolvency reserves as the Division may require; 

(4) Letters of credit acceptable to the Division; 

(5) Additional guaranties from a sponsoring provider of the PSO or from 
the parent of a sponsoring provider; 

(6) Legally binding obligations of sponsoring providers to forego payment 
from the PSO for services provided to beneficiaries in order to avoid 
the insolvency of the PSO; and 

(7) Any other arrangements to assure that benefits are continued as 
specified. (1998-227, s. 1.) 


§ 131E-301. Insolvency. 


(a) In the event of an insolvency of a PSO upon order of the Division, all 
providers that were sponsoring providers of the PSO within the previous 12 
months from the order of the Division shall, for 30 days after the order, offer all 
beneficiaries enrolled with the insolvent PSO, covered services without charge 
other than for any applicable co-payments, deductibles, or coinsurance permit- 
ted to be charged to beneficiaries under the PSO’s Medicare contract. 

(b) If the Division determines that the sponsoring providers lack sufficient 
health care delivery resources to assure that health care services will be 
available and accessible to all of the beneficiaries of the insolvent PSO, then, 
in the event the Health Care Financing Administration of the United States 
Department of Health and Human Services fails to make such allocations in a 
timely manner, the Division shall allocate the insolvent PSO’s contracts for 
these groups among all other PSOs that operate within a portion of the 
insolvent PSO’s service area, taking into consideration the health care delivery 
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resources of each PSO. Each PSO to which beneficiaries are so allocated by the 
Division shall offer such group or groups that PSO’s existing coverage that is 
most similar to each beneficiary’s coverage with the insolvent PSO at rates 
determined in accordance with the successor PSO’s existing rating methodol- 
ogy. 
(c) Taking into consideration the health care delivery resources of each such 
PSO, then in the event the Health Care Financing Administration of the 
United States Department of Health and Human Services fails to make such 
allocations in a timely manner, the Division shall also allocate among all PSOs 
that operate within a portion of the insolvent PSO’s service area the insolvent 
PSO’s beneficiaries who are unable to obtain other coverage. Each PSO to 
which beneficiaries are so allocated by the Division shall offer such beneficia- 
ries that PSO’s existing coverage for individual or conversion coverage as 
determined by the beneficiary’s type of coverage in the insolvent PSO at rates 
determined in accordance with the successor PSO’s Medicare contract. (1998- 
BOA SU Dy) 


§ 131E-302. Replacement coverage. 


(a) Any carrier providing replacement coverage with respect to hospital, 
medical, or surgical expense or service benefits, within a period of 60 days from 
the date of discontinuance of a prior PSO contract or policy providing these 
hospital, medical, or surgical expense or service benefits, shall immediately 
cover all beneficiaries who were validly covered under the previous PSO 
contract or policy at the date of discontinuance and who would otherwise be 
eligible for coverage under the succeeding carrier’s contract, regardless of any 
provisions of the contract relating to hospital confinement or pregnancy. 

(b) Except to the extent benefits for the condition would have been reduced 
or excluded under the prior carrier’s contract or policy, no provision in a 
succeeding carrier’s contract of replacement coverage that would operate to 
reduce or exclude benefits on the basis that the condition giving rise to benefits 
preceded the effective date of the succeeding carrier’s contract shall be applied 
with respect to those beneficiaries validly covered under the prior carrier’s 
contract on the date of discontinuance. (1998-227, s. 1.) 


§ 131E-303. Incurred but not reported claims. 


(a) Every PSO shall, when determining liability, include an amount esti- 
mated in the aggregate to provide for any unearned premium and for the 
payment of all claims for health care expenditures that have been incurred, 
whether reported or unreported, that are unpaid and for which such PSO is or 
may be liable, and to provide for the expense of adjustment or settlement of 
such claims. 

(b) These liabilities shall be computed in accordance with rules adopted by 
the Division upon reasonable consideration of the ascertained experience and 
character of the PSO. (1998-227, s. 1.) 


§ 131E-304. Suspension or revocation of license. 


(a) The Division may suspend, revoke, or refuse to renew a PSO license if 
the Division finds that the PSO: 

(1) Is operating significantly in contravention of its basic organizational 
document, or in a manner contrary to that described in and reason- 
ably inferred from any other information submitted under G.5S. 
131E-280, unless amendments to these submissions have been filed 
with and approved by the Division; 
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(2) Issues evidences of coverage or uses a schedule of premiums for health 
care services that do not comply with Medicare or Medicaid program 
requirements as applicable; 

(3) No longer maintains the financial reserve specified in G.S. 131E-286 
or is no longer financially responsible and may reasonably be expected 
to be unable to meet its obligations to beneficiaries or prospective 
beneficiaries; 

(4) Knowingly or repeatedly fails or refuses to comply with any law or rule 
applicable to the PSO or with any order issued by the Division after 
notice and opportunity for a hearing; 

(5) Has knowingly made to the Division any false statement or report; 

(6) Has sponsoring providers that fail to provide a substantial proportion 
of the services under any health plan during any 12-month period; 

(7) Has itself or through any person on its behalf advertised or merchan- 
dised its items or services in an untrue, misrepresentative, mislead- 
ing, or unfair manner; 

(8) If continuing to operate would be hazardous to beneficiaries; or 

(9) Has otherwise substantially failed to comply with this Article. 

(b) A license shall be suspended or revoked only after compliance with G.S. 
131E-305. 

(c) When a PSO license is suspended, the PSO shall not, during the 
suspension, enroll any additional beneficiaries and shall not engage in any 
advertising or solicitation. 

(d) When a PSO license is revoked, the PSO shall proceed, immediately 
following the effective date of the order of revocation, to wind up its affairs and 
shall conduct no further business except as may be essential to the orderly 
conclusion of the affairs of the PSO. The PSO shall engage in no advertising or 
solicitation. The Division may, by written order, permit any further operation 
of the PSO that the Division may find to be in the best interest of beneficiaries, 
to the end that beneficiaries will be afforded the greatest practical opportunity 
to obtain continuing health care coverage. (1998-227, s. 1.) 


§ 131E-305. Administrative procedures. 


(a) When the Division has cause to believe that grounds for the denial of an 
application for a license exist, or that grounds for the suspension or revocation 
of a license exist, it shall notify the provider sponsored organization in writing 
specifically stating the grounds for denial, suspension, or revocation and fixing 
a time of at least 30 days thereafter for a hearing on the matter. 

(b) After this hearing, or upon the failure of the provider sponsored 
organization to appear at this hearing, the Division shall take the action it 
considers advisable or make written findings that shall be mailed to the 
provider sponsored organization. The action of the Division shall be subject to 
review by the Superior Court of Wake County. The court may, in disposing of 
the issue before it, modify, affirm, or reverse the order of the Division in whole 
or 1n part. 

(c) The provisions of Chapter 150B of the General Statutes apply to 
proceedings under this section to the extent that they are not in conflict with 
subsections (a) and (b) of this section. (1998-227, s. 1.) 


§ 131E-306. Expired. 


Editor’s Note. — Session Laws 1998-227, s. 
1, which enacted this section, provided that the 
section would expire January 1, 2000. 
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§ 181E-307. Penalties and enforcement. 


(a) The provisions of G.S. 58-2-70, modified to replace the word “Commis- 
sioner” by the word “Division”, apples to this Article. The Division may, in 
addition to or in lieu of suspending or revoking a license under G.S. 131E-304, 
proceed under G.S. 58-2-70, as so modified, provided that the provider 
sponsored organization has a reasonable time within which to remedy the 
defect in its operations that gave rise to the procedure under G.S. 58-2-70. 

(b) Any person who violates this Article shall be guilty of a Class 1 
misdemeanor. 

(c) If the Division shall for any reason have cause to believe that any 
violation of this Article has occurred or is threatened, the Division may give 
notice to the provider sponsored organization and to the representatives or 
other persons who appear to be involved in such suspected violation to arrange 
a conference with the alleged violators or their authorized representatives for 
the purpose of attempting to ascertain the facts relating to such suspected 
violation, and, in the event it appears that any violation has occurred or is 
threatened, to arrive at an adequate and effective means of correcting or 
preventing such violation. 

Proceedings under this subsection shall not be governed by any formal 
procedural requirements and may be conducted in such manner as the 
Division may deem appropriate under the circumstances. 

(d) The Division may issue an order directing a provider sponsored organi- 
zation or a representative of a provider sponsored organization to cease and 
desist from engaging in any act or practice in violation of the provisions of this 
Article. 

Within 30 days after service of the order of cease and desist, the respondent 
may request a hearing on the question of whether acts or practices in violation 
of this Article have occurred. These hearings shall be conducted pursuant to 
Chapter 150B of the General Statutes, and judicial review shall be available as 
provided by this Chapter. 

(e) In the case of any violation of the provisions of this Article, if the Division 
elects not to issue a cease and desist order, or in the event of noncompliance 
with a cease and desist order issued pursuant to subsection (d) of this section, 
the Division may institute a proceeding to obtain injunctive relief, or seeking 
other appropriate relief, in the Superior Court of Wake County. (1998-227, s. 1.) 


§ 131E-308. Statutory construction and relationship to 
other laws. 


(a) Except as otherwise provided in this Article, provisions of the insurance 
laws and provisions of hospital or medical service corporation laws shall not be 
applicable to any provider sponsored organization granted a license under this 
Article or to its sponsoring providers when operating under such a license. This 
provision shall not apply to an insurer or hospital or medical service corpora- 
tion licensed and regulated pursuant to the insurance laws or the hospital or 
medical service corporation laws of this State except with respect to its 
provider sponsored organization activities authorized and regulated pursuant 
to this Article. 

(b) Solicitation of beneficiaries by a provider sponsored organization 
granted a license, or its representatives, shall not be construed to violate any 
provision of law relating to solicitation or advertising by health professionals 
or health care providers. 

(c) Any provider sponsored organization licensed under this Article shall not 
be considered to be a provider of medicine and shall be exempt from the 
provisions of Chapter 90 of the General Statutes relating to the practice of 
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medicine: provided, however, that this exemption does not apply to individual 
providers under contract with or employed by the provider sponsored organi- 
zation or sponsoring providers or to the sponsoring providers. 

(d) Except as otherwise limited by this Article, a PSO may organize in the 
same manner and may exercise the same prerogatives, powers, and privileges 
as other entities that are organized and existing under the same laws as the 
PSO21998-227, s. 1") 


§ 131E-309. Filings and reports as public documents. 


Except for information that constitutes a bona fide trade secret, proprietary 
information or competitively sensitive information of a sponsoring provider or 
parent of a sponsoring provider, all applications, filings, and reports required 
under this Article shall be treated as public documents. (1998-227, s. 1.) 


§ 131E-310. Confidentiality of medical information. 


Any data or information pertaining to the diagnosis, treatment, or health of 
any beneficiary or applicant obtained from the person or from any provider by 
any provider sponsored organization or by any provider acting pursuant to its 
provider contract with a provider sponsored organization shall be held in 
confidence and shall not be disclosed to any person except to the extent that it 
may be necessary to carry out the purposes of this Article; or upon the express 
consent of the beneficiary or applicant; or pursuant to statute; or pursuant to 
court order for the production of evidence or the discovery thereof; or in the 
event of claim or litigation between such person and the provider sponsored 
organization wherein such data or information is pertinent. A provider 
sponsored organization shall be entitled to claim any statutory privileges 
against such disclosure which the provider who furnished such information to 
the provider sponsored organization is entitled to claim. (1998-227, s. 1; 
1999-2, Jee) 


§ 131E-311. Conflicts; severability. 


To the extent that the provisions of this Article may be in conflict with any 
other provision of this Chapter, the provisions of this Article shall prevail and 
apply with respect to provider sponsored organizations. Notwithstanding the 
absence of adopted rules, the Division shall continue to process applications for 
provider sponsored organization licenses as described in this Article. If any 
section, term, or provision of this Article shall be adjudged invalid for any 
reason, these judgments shall not affect, impair, or invalidate any other 
section, term, or provision of this Article, but the remaining sections, terms, 
and provisions shall be and remain in full force and effect. (1998-227, s. 1.) 


§ 131E-312. Regulations. 


This Article shall be self-implementing. No later than six months after the 
date of enactment of this Article, the Division may adopt rules consistent with 
this Article to authorize and regulate provider sponsored organizations to 
contract directly with the federal Medicare program to provide health care 
services to the beneficiaries of such programs. The Division shall issue 
permanent rules and, may issue temporary rules, to the extent these rules may 
be necessary. The Division shall limit its regulation of provider sponsored 
organizations to the licensing and regulating of these organizations as risk- 
bearing entities contracting directly with the Medicare program and to the 
consumer protection and quality standards as provided in G.S. 131E-294 and 
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shall not regulate any matters described in 42 U.S.C. § 1395W-26(b)(3), or any 
successor thereof. (1998-227, s. 1.) 


§ 131E-313. Utilization review and grievances. 


Unless otherwise preempted by federal law or mandated by the Medicare 
program, the provisions of G.S. 58-50-61 and G.S. 58-50-62 apply to a PSO 
licensed under this Article as if the PSO was an “insurer” under those sections, 
except that the Division rather than the Commissioner of Insurance shall 
regulate a PSO’s compliance with those sections. (1998-227, s. 1.) 


§ 131E-314. Division Reporting. 


The Division of Medical Assistance of the Department of Health and Human 
Services shall report quarterly to the Joint Legislative Health Care Oversight 
Committee on its regulatory activities in the enforcement of this act [Article] 
and shall provide the Committee with a summary of nonconfidential informa- 
tion on the financial plans and operations of PSOs. The report to the 
Committee shall include a description and explanation of any regulations or 
regulatory interpretations that differ from Department of Insurance regula- 
tions applicable to HMOs. The report shall also include PSO efforts to improve 
community health status. The Division shall develop processes or methods to 
measure improvements in health outcomes for Medicare beneficiaries served 
by managed care organizations and shall report quarterly to the Joint 
Legislative Health Care Oversight Committee on the development of these 
standards. (1998-227, ss. 4, 5.) 


Editor’s Note. — Session Laws 1998-227,s. 1998-227, s. 5, effective January 1, 2000, also 
4, effective November 5, 1998, was codified as codified as this section at the direction of the 
G.S. 131E-314 at the direction of the Revisor of | Revisor of Statutes. 

Statutes, and was amended by Session Laws 
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Chapter 131F. 


Solicitation of Contributions. 


Article 1. 


General Provisions. 


Sec. 

131F-1. Purpose. 
131F-2. Definitions. 
131F-3. Exemptions. 
131F-4. [Reserved.] 


Article 2. 


Charitable Organizations and Sponsors. 


131F-5. Licensure of charitable organizations 
and sponsors required. 

Information required for licensure. 

Consolidated application and renewal. 

License fees. 

Disclosure requirements of charitable 
organizations and sponsors. 

131F-10 through 131F-14. [Reserved.]| 


Article 3. 


Fund-Raising Consultants, Solicitors, 
and Coventurers. 


131F-6. 
131F-7. 
131F-8. 
131F-9. 


131F-15. License required for fund-raising 
consultant. 


Sec. 
131F-16. License required for solicitors. 
131F-17. Disclosure requirements of solicitors. 


131F-18. Requirements of coventurers. 
131F-19. [Reserved.] 


Article 4. 
Prohibited Acts and Enforcement. 


131F-20. 
131F-21. 


Prohibited acts. 

Violation as deceptive or unfair trade 
practice. 

Criminal penalties. 

131F-23. Enforcement. 

131F-24. Civil remedies and enforcement. 

131F-25 through 131F-29. [Reserved.] 


131-22. 


Article 5. 


Miscellaneous. 


131F-30. Public information; annual report. 

131F-31. Contributions solicited for, or ac- 
cepted by or on behalf of, a named 
individual. 

131F-32. Records. 

131F-33. Rule-making authority. 


ARTICLE 1. 


General Provisions. 


§ 131F-1. Purpose. 


The General Assembly recognizes the right of persons or organizations to 
conduct solicitation activities. It is the intent of the General Assembly to 
protect the public by requiring full disclosure by persons who solicit contribu- 
tions from the public of the purposes for which the contributions are solicited 
and how the contributions are actually used. It is the intent of the General 
Assembly to prohibit deception, fraud, and misrepresentation in the solicita- 
tion and reporting of contributions. (1981, c. 886, s. 1; 1993 (Reg. Sess., 1994), 


Capo, seen) 


Editor’s Note. — Session Laws 1998-212, s. 
12.14(a), provides all functions, powers, duties, 
and obligations previously vested in the De- 
partment of Health and Human Services under 
Chapter 131F of the General Statutes are 
transferred to and vested in the Department of 
the Secretary of State as if by a Type I transfer 
defined in G.S. 143A-6; all statutory authority, 
powers, duties, functions, records, personnel, 
property, and unexpended balances of appropri- 
ations or other funds of the program trans- 
ferred pursuant to this section shall be trans- 
ferred in their entirety. 


Session Laws 1998-212, s. 30.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1998-99 fiscal year, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1998-99 fiscal year.” 

Session Laws 1998-212, s. 1.1, provides: 
“This act shall be known as the ‘Current Oper- 
ations Appropriations and Capital Improve- 
ment Appropriations Act of 1998.” 

Session Laws 1998-212, s. 30.5, contains a 
severability clause. 
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Under N.C. Gen. Stat. G.S. 131F-1 to -28,” see 
73 N.C.L. Rev. 2303 (1995). 


CASE NOTES 


Constitutionality of Former Charitable 
Solicitation Licensure Act. — See Optimist 
Club v. Riley, 563 F. Supp. 847 (E.D.N.C. 1982). 

Purpose. — The former Charitable Solicita- 
tion Licensure Act was enacted to protect the 
general public and to establish and enforce 
standards for the use and solicitation of chari- 
table funds. Optimist Club v. Riley, 563 F. Supp. 
847 (E.D.N.C. 1982). 

Where corporate solicitor operated 
bingo games in connection with promo- 


tion of the sale of combs and candies, the 
element of bingo in corporate  solicitor’s 
fundraising scheme brought all activity con- 
nected to the operation of that game within the 
ambit of the bingo statutes, even if corporate 
solicitor fit within the former Charitable Solic- 
itation Licensure Act’s definition of “charitable 
sales promotion.” Animal Protection Soc’y of 
Durham, Inc. v. State, 95 N.C. App. 258, 382 
S.E.2d 801 (1989). 


§ 131F-2. Definitions. 
The following definitions apply in this Chapter: 


(1) 


(2) 


(3) 


(4) 


(5) 


“Association” means any voluntary statewide organization of persons 
for common ends especially as in an organized group working together 
or periodically meeting because of common interests, beliefs, or 
professions. These associations may serve charitable organizations 
including environmental, health, educational, humane, patriotic, sci- 
entific, artistic, social welfare, and civic. 
“Charitable” means for a benevolent purpose, including environmen- 
tal, health, educational, humane, patriotic, scientific, artistic, social 
welfare, and civic. 
“Charitable organization” means any person who has or holds out as 
having a section 501(c)(3) tax exempt determination by the Internal 
Revenue Service and operates for a charitable purpose, or a person 
who is or holds himself out to be established for a charitable or civic 
purpose; or a person who employs a charitable or civic appeal as the 
basis of a solicitation, or employs an appeal that suggests there is a 
charitable or civic purpose for the appeal. “Charitable organization” 
includes a chapter, branch, area office, or similar affiliate soliciting 
contributions within the State for a charitable organization which has 
its principal place of business outside the State. 
“Charitable sales promotion” means an advertising or sales campaign 
that represents that the purchase or use of goods or services offered by 
a coventurer is to benefit a charitable organization. The provision of 
advertising services alone to a charitable organization does not 
constitute a charitable sales promotion. 
“Contribution” means a promise, pledge, grant of any money or 
property, financial assistance, or any other thing of value in response 
to a solicitation. “Contribution” includes, in the case of a charitable 
organization or sponsor offering a good or service to the public, the 
excess of the price at which the charitable organization or sponsor or 
any person acting on behalf of the charitable organization or sponsor 
sells the good or service to the public over the fair market value of the 
good or service. “Contribution” does not include bona fide fees, dues, or 
assessments paid by members if the membership is not conferred 
solely as consideration for making a contribution in response to a 
solicitation. “Contribution” does not include funds obtained by a 
a organization or sponsor under government grants or con- 
racts. 


938 


§131F-2 ART. 1. GENERAL PROVISIONS Sis lk=2 


(6) “Coventurer” means any person who, for compensation, conducts a 
charitable sales promotion or a sponsor sales promotion, other than in 
connection with the solicitation of contributions. 

(7) “Department” means the Department of the Secretary of State. 

(8) “Emergency service employees” means employees who are firefighters, 
ambulance drivers, emergency medical technicians, or paramedics. 

(9) “Federated fund-raising organization” means a federation of indepen- 
dent charitable organizations which have voluntarily joined together, 
including a united way, united arts fund, or community chest, for the 
purpose of raising and distributing contributions and where member- 
ship does not confer operating authority and control of the individual 
organization upon the federated group organization. 

(10) “Fund-raising consultant” means any person who meets all of the 
following: 

a. Is retained by a charitable organization or sponsor for a fixed fee or 
rate under a written agreement to plan, manage, conduct, con- 
sult, or prepare material for the solicitation of contributions in 
this State. 

b. Does not solicit contributions or employ, procure, or engage any 
person to solicit contributions. 

c. Does not at any time have custody or control of contributions. 

(11) “Fund-raising costs” means those costs incurred in inducing others to 
make contributions to a charitable organization or sponsor for which 
the contributors will receive no direct economic benefit. Fund-raising 
costs include salaries, rent, acquiring and obtaining mailing lists, 
printing, mailing, all direct and indirect costs of soliciting, and the 
cost of unsolicited merchandise sent to encourage contributions. 

(12) “Law enforcement officers” means persons who are elected, ap- 
pointed, or employed by the State or any political subdivision of the 
State and who meet either of the following: 

a. Are vested with the authority to bear arms and make arrests and 
have primary responsibility to prevent and detect crime or 
enforce the criminal, traffic, or highway laws of the State. 

b. Have responsibility for supervision, protection, care, custody, or 
control of inmates within a correctional institution. 

(13) “Membership” means the relationship of a person to an organization 
that entitles that person to the privileges, professional standing, 
honors, or other direct benefits of the organization in addition to the 
right to vote, elect officers, and hold office in the organization. 

(14) “Owner” means any person who has a direct or indirect interest in 
any fund-raising consultant or solicitor. 

(15) “Parent organization” means that part of a charitable organization or 
sponsor which coordinates, supervises, or exercises control over policy, 
fund-raising, and expenditures, or assists or advises one or more 
chapters, branches, or affiliates of a charitable organization or spon- 
sor. 

(16) “Person” means any individual, organization, trust, foundation, as- 
sociation, group, entity, partnership, corporation, society, or any 
combination of these acting as a unit. 

(17) “Religious institution” means any church, ecclesiastical, or denomi- 
national organization, or any established physical place for worship in 
this State at which nonprofit religious services and activities are 
regularly conducted, and any bona fide religious groups that do not 
maintain specific places of worship. “Religious institution” includes 
any separate group or corporation that forms an integral part of a 
religious institution that is exempt from federal income tax under the 
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provisions of section 501(c)(3) of the Internal Revenue Code, and that 

is primarily supported by funds solicited inside its own membership 

or congregation. 

(18) “Solicitation” means a request, directly or indirectly, for money, 
property, financial assistance, or any other thing of value on the plea 
or representation that it will be used for a charitable or sponsor 
purpose or will benefit a charitable organization or sponsor. “Solicita- 
tion” may occur by any of the following methods: 

a. Any oral or written request. 

b. Any announcement to the press, radio, or television, by telephone 
or telegraph, or by any other communication device. 

c. Distributing, posting, or publishing any handbill, written adver- 
tisement, or other publication that directly or by implication 
seeks to obtain any contribution. 

d. Selling or offering or attempting to sell any good, service, chance, 

right, or any thing of value to benefit a charitable organization or 
sponsor. 
The selling or offering or attempting to sell is a “solicitation” 
whether or not the person making the solicitation receives any 
contribution. It is not a “solicitation” when a person applies for a 
grant or an award to the government or to an organization that is 
exempt from federal income taxation under section 501(a) of the 
Internal Revenue Code and described in section 501(c) of the 
Internal Revenue Code. 

(19) “Solicitor” means any person who, for compensation, does not qualify 
as a fund-raising consultant and does either of the following: 

a. Performs any service, including the employment or engagement of 
other persons or services, to solicit contributions for a charitable 
organization or sponsor. 

b. Plans, conducts, manages, consults, whether directly or indirectly, 
in connection with the solicitation of contributions for a charita- 
ble organization or sponsor. 

(20) “Sponsor” means a person who is or holds out to others as soliciting 
contributions by the use of any name that implies affiliation with 
emergency service employees or law enforcement officers and who is 
not a charitable organization. “Sponsor” includes a chapter, branch, or 
affiliate that has its principal place of business outside the State, if 
this chapter, branch, or affiliate solicits or holds out to be soliciting 
contributions in this State. 

(21) “Sponsor purpose” means any program or endeavor performed to 
benefit emergency service employees or law enforcement officers. 
(22) “Sponsor sales promotion” means an advertising or sales campaign 
conducted by a coventurer who represents that the purchase or use of 
goods or services offered by the coventurer will be used for a sponsor 
purpose or donated to a sponsor. The provision of advertising services 
alone to a sponsor does not constitute a sponsor sales promotion. 

(1981, c. 886, s. 1; 1985, c. 497, s. 2; 1993 (Reg. Sess., 1994), c. 759, s. 

2; 1997-443, s. 11A.118(a); 1998-212, s. 12.14(b).) 


CASE NOTES 


Leasing Office Space Not a Fund-Rais- 
ing Expense. — To “solicit” under the former 
Charitable Solicitation Licensure Act included 
oral and written requests, announcements 
through the press, television, or telephone, dis- 
tribution and circulation of handbills and ad- 


vertisements, and the sale of advertisements, 
advertising space, subscriptions, and tickets, 
but nothing in the definition of solicitation 
encompassed an activity such as leasing office 
space or indicated that leasing space could be 
considered “a part” of solicitation; therefore, 


940 


§131F-3 ART. 1. GENERAL PROVISIONS §131F-3 


leasing office space was not a fund-raising ex- Group, Inc., 108 N.C. App. 326, 423 S.E.2d 822 
pense. Kirkland v. National Civic Assistance (1992). 


§ 131F-3. Exemptions. 


The following are exempt from the provisions of this Chapter: 

(1) Any person who solicits charitable contributions for a religious insti- 
tution. 

(2) Solicitation of charitable contributions by the federal, State, or local 
government, or any of their agencies. 

(3) Any person who receives less than twenty-five thousand dollars 
($25,000) in contributions in any calendar year and does not provide 
compensation to any officer, trustee, organizer, incorporator, fund- 
raiser, or solicitor. 

(4) Any educational institution, the curriculum of which, in whole or in 
part, is registered, approved, or accredited by the Southern Associa- 
tion of Colleges and Schools or an equivalent regional accrediting 
body, and any educational institution in compliance with Article 39 of 
Chapter 115C of the General Statutes, and any foundation or depart- 
ment having an established identity with any of these educational 
institutions. 

(5) Any hospital licensed pursuant to Article 5 of Chapter 131E or Article 
2 of Chapter 122C of the General Statutes and any foundation or 
department having an established identity with that hospital if the 
governing board of the hospital, authorizes the solicitation and 
receives an accounting of the funds collected and expended. 

(6) Any noncommercial radio or television station. 

(7) Aqualified community trust as provided in 26 C.F.R.§ 1.170A-9(e)(10) 
through (e)(14). 

(8) A bona fide volunteer or bona fide employee or salaried officer of a 
charitable organization or sponsor. 

(9) An attorney, investment counselor, or banker who advises a person to 
make a charitable contribution. 

(10) A volunteer fire department, REACT (Radio Emergency Associated 
Communications Teams), rescue squad, or emergency medical service. 

(11) A Young Men’s Christian Association or a Young Women’s Christian 
Association. 

(12) A nonprofit continuing care facility licensed under Article 64 of 
Chapter 58 of the General Statutes. 

(13) Any tax exempt nonprofit fire or emergency medical service organi- 
zation involved in the sale of goods or services that does not ask for a 
donation, (1981, ¢.'886, s. 1; 1983, c., 320, ss: 1, 2; 1991, c. 45,.s; 24; 
1993 (Reg. Sess., 1994), c. 759, s. 2; 1995 (Reg. Sess., 1996), c. 650, s. 
tal 99N-329;,S.le 2003-3,13,'s..5, 2005-230, s. 1.) 


Effect of Amendments. — Session Laws _ ber 1, 2005, inserted “REACT (Radio Emer- 
2003-373, s. 3, effective January 1, 2004, added gency Associated Communications Teams)” in 
subdivision (13). subdivision (10). 

Session Laws 2005-230, s. 1, effective Octo- 
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§ 131F-4: Reserved for future codification purposes. 


ARTICLE 2. 


Charitable Organizations and Sponsors. 


§ 131F-5. Licensure of charitable organizations and spon- 
sors required. 


(a) License Required. — Unless exempted under G.S. 131F-3, a charitable 
organization, sponsor, or person that intends to solicit contributions in this 
State, to have funds solicited on its behalf, or to participate in a charitable 
sales promotion or sponsor sales promotion shall obtain a license by filing an 
application with the Department, obtaining approval of that application by the 
Department, and paying the applicable fee. 

(b) Departmental Review. — The Department shall examine each applica- 
tion filed by a charitable organization or sponsor and shall determine whether 
the licensing requirements are satisfied. If the Department determines that 
the requirements are not satisfied, the Department shall notify the charitable 
organization or sponsor within 10 days after its receipt of the application. If the 
Department does not notify the charitable organization or sponsor within 10 
days, the application is deemed to be approved and the license shall be 
granted. Within seven days after receipt of a notification that the requirements 
are not satisfied, the charitable organization or sponsor may file a petition for 
a contested case. The State has the burden of proof in the contested case. The 
contested case hearing must be held within seven days after the petition is 
filed. Arecommended decision must be made within three days of the hearing. 
A final decision must be made within two days after the recommended decision. 
The contested case hearing proceedings shall be conducted in accordance with 
Chapter 150B of the General Statutes except that the time limits and 
provisions set forth in this section shall prevail to the extent of any conflict. 
The applicant shall be permitted to continue to operate or continue operations 
pending judicial review of the Department’s denial of the application. The 
Department shall make rules regarding the custody and control of any funds 
collected during the review period and disposal of such funds in the event the 
denial of the application is affirmed on appeal. 

(c) License Renewal. — The license shall be renewed on an annual basis. 
Any change in information from the original application for a license shall be 
filed annually on or before the fifteenth day of the fifth calendar month after 
the close of each fiscal year in which the charitable organization or sponsor 
solicited in this State, or by the date of any applicable extension of the federal 
filing date, whichever is later, provided that extensions given under this 
section shall not exceed three months after the initial renewal date or eight 
months after the conclusion of the year for which financial information is due 
at the time of renewal. A charitable organization or sponsor whose federal 
filing date has been extended shall, within seven days after receipt, forward a 
copy of the document granting the extension to the Department. 

(d) Extension of Time. — For good cause shown, the Department may 
extend the time for the license renewal and the annual filing of updated 
information for a period not to exceed 60 days, during which time the previous 
license shall remain in effect. (1981, c. 886, s. 1; 1985, c. 497, s. 3) L987 cus am 
ss. 1, 239; 1989, c. 566, s. 1; 1993 (Reg. Sess., 1994), c. 759, s. 2.) 
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Legal Periodicals. — For survey, “An In- Under N.C. Gen. Stat. G.S. 131F-1 to -28,” see 
formed Consumer is the Best Defense: Chari- 73 N.C.L. Rev. 2303 (1995). 
table Solicitation Regulation in North Carolina 


§ 131F-6. Information required for licensure. 


(a) Initial Information Required. — The initial application for a license for 
a charitable organization or sponsor shall be submitted on a form provided by 
the Department, signed under oath by the treasurer or chief fiscal officer of the 
charitable organization or sponsor, and shall include the following: 

(1) The name of the charitable organization or sponsor, the purpose for 
which it is organized, the name under which it intends to solicit 
contributions, and the purpose for which the contributions to be 
solicited will be used. 

(2) The principal street address and telephone number of the charitable 
organization or sponsor and the street address and telephone num- 
bers of any offices in this State or, if the charitable organization or 
sponsor does not maintain an office in this State, the name, street 
address, and telephone number of the person who has custody of its 
financial records. The parent organization that files a consolidated 
registration statement under G.S. 131F-7 on behalf of its chapters, 
branches, or affiliates shall additionally provide the street addresses 
and telephone numbers of all of its locations in this State. 

(3) The names and street addresses of the officers, directors, trustees, and 
the salaried executive personnel. 

(4) The date when the charitable organization’s or sponsor’s fiscal year 
ends. 

(5) A list or description of the major program activities. 

(6) The names, street addresses, and telephone numbers of the individu- 
als or officers who have final responsibility for the custody of the 
contributions and who will be responsible for the final distribution of 
the contributions. 

(7) The name of the individuals or officers who are in charge of any 
solicitation activities. 

(8) A financial report for the immediately preceding fiscal year upon a 
form provided by the Department. The report shall include the 
following: 

a. The balance sheet. 

b. Astatement of support, revenue, and expenses, and any change in 
the fund balance. 

c. Repealed by Session Laws 1995 (Regular Session, 1996), c. 748, s. 
18: 

d. A statement of expenses in the following categories: 
1. Program. 
2. Management and general. 
3. Fund-raising. 

(9) In substitution for the information described in subdivisions (3), (4), 
(5), (6), and (8) of this subsection, a charitable organization or sponsor 
may submit, at the time the application is filed, a copy of its Internal 
Revenue Service Form 990 and Schedule A filed for the preceding 
fiscal year, or a copy of its Form 990-EZ filed for the preceding fiscal 

ear. 

(10) A charitable organization or sponsor may include a financial report 
which has been audited by an independent certified public accountant 
or an audit with opinion by an independent certified public accoun- 
tant. In the event that a charitable organization or sponsor elects to 
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file this, this optional filing shall be noted in the Department’s annual 

report submitted under G.S. 131F-30. 

(11) Anewly organized charitable organization or sponsor with no finan- 
cial history shall file a budget for the current fiscal year. 

(12) A statement indicating all of the following: 

a. Whether or not the charitable organization or sponsor is autho- 
rized by any other state to solicit contributions. 

b. Whether or not the charitable organization or sponsor or any of its 
officers, directors, trustees, or salaried executive personnel have 
been enjoined in any jurisdiction from soliciting contributions or 
have been found to have engaged in unlawful practices in the 
solicitation of contributions or administration of charitable as- 
Sets: 

c. Whether or not the charitable organization or sponsor has had its 
authority denied, suspended, or revoked by any governmental 
agency, together with the reasons for the denial, suspension, or 
revocation. 

d. Whether or not the charitable organization or sponsor has volun- 
tarily entered into an assurance of voluntary compliance or 
agreement similar to that set forth in G.S. 131F-24(c), together 
with a copy of that agreement. 

(13) The names, street addresses, and telephone numbers of any solicitor, 
fund-raising consultant, or coventurer who is acting or has agreed to 
act on behalf of the charitable organization or sponsor, together with 
a statement setting forth the specific terms of the arrangements for 
salaries, bonuses, commissions, expenses, or other compensation to be 
paid the fund-raising consultant, solicitor, or coventurer, and the 
amounts received from each of them, if any. 

(14) With initial licensing only, when and where the organization was 
established, the tax-exempt status of the organization, and a copy of 
any federal tax exemption determination letter. If the charitable 
organization or sponsor has not received a federal tax exemption 
determination letter at the time of initial licensing, a copy of the 
determination shall be filed with the Department within 30 days after 
receipt of the determination by the charitable organization or sponsor. 
If the organization is subsequently notified by the Internal Revenue 
Service of any challenge to its continued entitlement to federal tax 
exemption, the charitable organization or sponsor shall notify the 
Department of this fact within 30 days after receipt. 

(b) Renewal Information Required. — A license shall be renewed on an 
annual basis. The charitable organization or sponsor shall submit any changes 
in the information submitted from the initial application. (1981, c. 886, s. 1; 
1993 (Reg. Sess., 1994), c. 759, s. 2; 1995 (Reg. Sess., 1996), c. 748, s. 1.3.) 


§ 131F-7. Consolidated application and renewal. 


(a) Election to File Consolidated Application. — Each chapter, branch, 
member, or affiliate of a parent organization or association that is required to 
obtain a license under G.S. 131F-5 shall either file a separate application or 
shall report the required information to its parent organization or association. 
The parent organization or association may then file, on a form provided by the 
Department, a consolidated application for the parent organization or associ- 
ation and its chapters, branches, members, and affiliates located in this State. 

(b) Consolidated Financial Information. — If all contributions received by 
chapters, branches, or affiliates are remitted directly into the parent organi- 
zation’s centralized accounting system from which all disbursements are 
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made, the parent organization may submit one consolidated financial report as 
part of the application on a form provided by the Department. 

(c) Renewal Information. — The parent organization or association may file 
the information required for a renewal of a license in a consolidated form 
provided by the Department. (1993 (Reg. Sess., 1994), c. 759, s. 2.) 


§ 131F-8. License fees. 


(a) Required Fees. — Except as provided in subsections (b) and (c) of this 
section, every charitable organization or sponsor shall pay the following fees 
with each license application: 

(1) Fifty dollars ($50.00), if the contributions received for the last fiscal 
year were less than one hundred thousand dollars ($100,000). 

(2) One hundred dollars ($100.00), if the contributions received for the 
last fiscal year were one hundred thousand dollars ($100,000) or more, 
but less than two hundred thousand dollars ($200,000). 

(3) Two hundred dollars ($200.00), if the contributions received for the 
last fiscal year were two hundred thousand dollars ($200,000) or 
more. 

(b) Exemption. — A licensed charitable organization or sponsor that re- 
ceived less than five thousand dollars ($5,000) in the last calendar or fiscal year 
shall not pay a fee. 

(c) Parent Organization. — A parent organization or association filing on 
behalf of one or more chapters, branches, members, or affiliates shall pay a 
single license fee for itself and its other chapters, branches, members, or 
affiliates. These license fees shall be imposed as follows: 

(1) One hundred dollars ($100.00) for a parent organization or association 
and one to five chapters, branches, members, or affiliates. 

(2) Two hundred dollars ($200.00) for a parent organization or association 
and 6 to 10 chapters, branches, members, or affiliates. 

(3) Two hundred fifty dollars ($250.00) for a parent organization or 
association and 11 to 15 chapters, branches, members, or affiliates. 

(4) Four hundred dollars ($400.00) for a parent organization or associa- 
tion and 16 or more chapters, branches, members, or affiliates. 

(d) Late Filing. — A charitable organization or sponsor which fails to file the 
renewal information by the due date may be assessed an additional fee for the 
late filing. The late filing fee shall be established by rule of the Department and 
shall not exceed twenty-five dollars ($25.00) for each month or part of a month 
after the date on which the information was due to be filed or after the period 
of extension granted for the filing. (1981, c. 886, s. 1; 1993 (Reg. Sess., 1994), 
CHii59).s. 2.) 


§ 131F-9. Disclosure requirements of charitable organiza- 
tions and sponsors. 


(a) Contributions for Expressed Purpose. — A charitable organization or 
sponsor shall solicit contributions only for the purpose expressed in its 
application and may apply contributions only in a manner substantially 
consistent with that purpose. 

(b) Disclosures. — A charitable organization or sponsor soliciting in this 
State shall include all of the following disclosures at the point of solicitation: 

(1) The name of the charitable organization and state of the principal 
place of business of the charitable organization or sponsor. 

(2) A description of the purpose for which the solicitation is being made. 

(3) Upon request, the name and either the address or telephone number 
of a representative to whom inquiries could be addressed. 
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(4) Upon request, the amount of the contribution which may be deducted 
as a charitable contribution under federal income tax laws. 

(5) Upon request, the source from which a written financial statement 
may be obtained. The financial statement shall be for the immediate 
past fiscal year and shall be consistent with G.S. 131F-6. The written 
financial statement shall be provided within 14 days after the request 
and shall state the purpose for which funds are raised, the total 
amount of all contributions raised, the total costs and expenses 
incurred in raising contributions, the total amount of contributions 
dedicated to the stated purpose or disbursed for the stated purpose, 
and whether the services of another person or organization have been 
contracted to conduct solicitation activities. 

(c) Printed Disclosure. — Every charitable organization or sponsor that is 
required to obtain a license under G.S. 131F-5 shall conspicuously display in 
type of a minimum size nine points, the following statement on every printed 
solicitation, written confirmation, receipt, or reminder of a contribution: 

“Financial information about this organization and a copy of its license are 
available from the State Solicitation Licensing Branch at [telephone number]. 
The license is not an endorsement by the State.” 

The statement shall be made conspicuous by use of one or more of the 
following: underlining, a border, or bold type. When the solicitation consists of 
more than one piece, the statement shall be displayed prominently in the 
solicitation materials, but not necessarily on every page. (1985, c. 497, s. 8; 
1989, c. 566, s. 3; 1993 (Reg. Sess., 1994), c. 759, s. 2; 1995 (Reg. Sess., 1996), 
C) T4848) Vall) 


8§ 131F-10 through 131F-14: Reserved for future codification pur- 


poses. 


ARTICLE 3. 


Fund-Raising Consultants, Solicitors, and Coventurers. 


§ 131F-15. License required for fund-raising consultant. 


(a) License Required. — Unless exempted under G.S. 131F-3, a person shall 
not act as a fund-raising consultant in this State unless that person has 
obtained a license from the Department. 

(b) License Application. — Applications for a license or renewal of a license 
shall be submitted on a form provided by the Department, shall be signed 
under oath, and shall include the following: 

(1) The street address and telephone number of the principal place of 
business of the applicant and any street addresses of business 
locations in this State if the principal place of business is located 
outside this State. 

(2) The form of the applicant’s business. 

(3) The names and residence addresses of all officers, directors, and 
owners. 

(4) Whether any of the owners, directors, officers, or employees of the 
applicant are related as parent, child, spouse, or sibling to any of the 
following individuals: 

a. Other directors, officers, owners, or employees of the applicant. 
b. Any officer, director, trustee, or employee of any charitable organi- 
zation or sponsor under contract to the applicant. 
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c. Any supplier or vendor providing goods or services to any charita- 
ble organization or sponsor under contract to the applicant. 

(5) Whether the applicant or any of the applicant’s officers, directors, 
employees, or owners have, within the last five years, been convicted 
of any felony, or of any misdemeanor arising from the conduct of a 
solicitation for a charitable organization or sponsor or charitable or 
sponsor purpose, or been enjoined from violating a charitable solici- 
tation law in this or any other state. 

(c) Fees. — The application for an initial or renewal license shall be 
accompanied by a license fee of two hundred dollars ($200.00). A fund-raising 
consultant that is a partnership or corporation may obtain a license for and 
pay a single fee on behalf of all of its partners, members, officers, directors, 
agents, and employees. In that case, the names and street addresses of all of 
the officers, employees, and agents of the fund-raising consultant and all other 
persons with whom the fund-raising consultant has contracted to work under 
its direction shall be listed in the license application. Each license is valid for 
one year or a part of one year and expires on March 31 of each year. The license 
may be renewed on or before March 31 of each year for additional one-year 
periods upon application to the Department and payment of the license fee. 

(d) Contracts. — Every contract or agreement between a fund-raising 
consultant and a charitable organization or sponsor shall be in writing, signed 
by two authorized officials of the charitable organization or sponsor, and filed 
by the fund-raising consultant with the Department at least five days prior to 
the performance of any service by the fund-raising consultant. Solicitation 
under the contract or agreement shall not begin before the filing of the contract 
or agreement. The contract shall contain all of the following provisions: 

(1) Astatement of the charitable purpose or sponsor purpose for which the 
solicitation campaign is being conducted. 

(2) A statement of the respective obligations of the fund-raising consult- 
ant and the charitable organization or sponsor. 

(3) A clear statement of the fee that will be paid to the fund-raising 
consultant. 

(4) The effective and termination dates. 

(5) A statement that the fund-raising consultant shall not, at any time, 
have control or custody of contributions. 

(e) Departmental Review. — The Department shall examine each applica- 
tion or renewal filed by a fund-raising consultant and determine whether the 
requirements are satisfied. If the Department determines that the require- 
ments are not satisfied, the Department shall notify the fund-raising consult- 
ant within 10 days after its receipt of the application or renewal. If the 
Department does not respond within 10 days, the license is deemed approved. 
Within seven days after receipt of a notification that the license requirements 
are not satisfied, the applicant may file a petition for a contested case. The 
State has the burden of proof in the contested case. The contested case hearing 
must be held within seven days after the petition is filed. A recommended 
decision must be made within three days of the hearing. A final decision must 
be made within two days after the recommended decision. The contested case 
hearing proceedings shall be conducted in accordance with Chapter 150B of 
the General Statutes, except that the time limits and provisions set forth in 
this section shall prevail to the extent of any conflict. The applicant shall be 
permitted to continue to operate or continue operations pending judicial review 
of the Department’s denial of the application. The Department shall make 
rules regarding the custody and control of any funds collected during the 
review period and disposal of such funds in the event the denial of the 
application is affirmed on appeal. 

(f) Fund. — All license fees shall be paid to the Department and deposited 
into the Solicitation of Contributions Fund to be used to pay the costs incurred 
in administering and enforcing this Chapter. 


947 


§131F-16 CH. 131F. SOLICITATION OF CONTRIBUTIONS §131F-16 


(g) Change in Information. — Unless otherwise provided, any material 
change in information filed with the Department pursuant to this section shall 
be reported in writing to the Department within seven working days after the 
change occurred. (1981, ce. 886, s. 1; 1985, c. 497, s.1;1989, c. 566)s. 2; 1993 
(Ree? Sess 1994 cn (59ysi2.) 


§ 131F-16. License required for solicitors. 


(a) Licensure Required. — Unless exempted under G.S. 131F-3, a person 
shall not act as a solicitor in this State unless that person has obtained a 
license from the Department and paid the applicable fees. 

(b) Applications. — Applications for a license or renewal of a license shall be 
submitted on a form provided by the Department, shall be signed under oath, 
and shall include the following information: 

(1) The street address and telephone number of the principal place of 
business of the applicant and any North Carolina street addresses if 
the principal place of business is located outside this State. 

(2) The form of the applicant’s business. 

(3) The place and date when the applicant, if other than an individual, 
was legally established. 

(4) The names and residence addresses of all officers, directors, and 
owners. 

(5) A statement as to whether any of the owners, directors, officers, or 
employees of the applicant are related as parent, spouse, child, or 
sibling to: 

a. Any other directors, officers, owners, or employees of the applicant. 

b. Any officer, director, trustee, or employee of any charitable organi- 
zation or sponsor under contract to the applicant. 

c. Any supplier or vendor providing goods or services to any charita- 
ble organization or sponsor under contract to the applicant. 

(6) A statement as to whether the applicant or any of the directors, 
officers, persons with a controlling interest in the applicant, or 
employees or agents involved in solicitation have been convicted, 
within the last five years, of any felony, or of a misdemeanor arising 
from the conduct of a solicitation for any charitable organization or 
sponsor or charitable or sponsor purpose, or been enjoined from 
violating a charitable solicitation law in this or any other state. 

(7) The names of all persons in charge of any solicitation activity. 

(c) Fees. — The application for an initial or renewal license shall be 
accompanied by a fee of two hundred dollars ($200.00). A solicitor that is a 
partnership or corporation may register for and pay a single fee on behalf of all 
of the partners, members, officers, directors, agents, and employees. In that 
case, the names and street addresses of all the officers, employees, and agents 
of the solicitor and all other persons with whom the solicitor has contracted to 
work under that solicitor’s direction, including solicitors, shall be listed in the 
license application or furnished to the Department within five days after the 
date of employment or contractual arrangement. Each license is valid for one 
year or a part of one year and expires on March 31 of each year. The license 
may be renewed on or before March 31 of each year for an additional one-year 
period upon application to the Department and payment of the license fee. 

(d) Bond. — A solicitor shall, at the time of application or renewal of the 
license, file with and have approved by the Department a bond with a surety 
authorized to do business in this State and to which the solicitor is the 
principal obligor. The amount of the bond shall be determined as follows: 

(1) Twenty thousand dollars ($20,000), if the contributions received for 
the last fiscal year were less than one hundred thousand dollars 
($100,000). 
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(2) Thirty thousand dollars ($30,000), if the contributions received for the 
last fiscal year were at least one hundred thousand dollars ($100,000) 
but less than two hundred thousand dollars ($200,000). 

(3) Fifty thousand dollars ($50,000), if the contributions received for the 
last fiscal year were at least two hundred thousand dollars ($200,000). 

The solicitor shall maintain the bond in effect as long as the license is in effect. 
The liability of the surety under the bond shall not exceed an all-time 
aggregate liability of fifty thousand dollars ($50,000). The bond, which may be 
in the form of a rider to a larger blanket liability bond, shall be payable to the 
State and to any person who may have a cause of action against the principal 
obligor of the bond for any liability arising out of a violation by the obligor of 
any provision of this Chapter or any rule adopted under this Chapter. 

(d1) In lieu of the bond required under subsection (d) of this section, a 
solicitor may submit a certificate of deposit in the amount as for a bond 
pursuant to subsection (d) of this section. The certificate of deposit shall be 
payable to the State and unrestrictively endorsed to the Department; or, in the 
case of a negotiable certificate of deposit, unrestrictively endorsed to the 
Department; or, in the case of a nonnegotiable certificate of deposit, assigned 
to the Department in a form satisfactory to the Department. Access to the 
certificate of deposit in favor of the State is subject to the same conditions as 
for a bond under subsection (d) of this section and shall extend for a period not 
less than four years after the solicitor ceases activities that are subject to this 
Chapter. The Department shall deliver to the State Treasurer certificates of 
deposit submitted under this section. 

(e) Departmental Review. — The Department shall examine each applica- 
tion filed by a solicitor. If the Department determines that the requirements 
are not satisfied, the Department shall notify the solicitor within 10 days after 
its receipt of the application. If the Department does not respond within 10 
days, the license is deemed approved. Within seven days after receipt of a 
notification that the requirements are not satisfied, the applicant may request 
a hearing. The state shall bear the burden of proof at such hearing. The 
hearing shall be held within seven days after receipt of the request. Any 
recommended order, if one is issued, shall be rendered within three days after 
the hearing. The final order shall then be issued within two days after the 
recommended order. If there is no recommended order, the final order shall be 
issued within five days after the hearing. The proceedings shall be conducted 
in accordance with Chapter 150B of the General Statutes, except that the time 
limits and provision set forth in this subsection prevail to the extent of any 
conflict. The applicant shall be permitted to continue to operate or continue 
operations pending judicial review of the Department’s denial of the applica- 
tion. The Department shall make rules regarding the custody and control of 
any funds collected during the review period and disposal of such funds in the 
event the denial of the application is affirmed on appeal. 

(f) Solicitation Notice. — No less than five days before commencing any 
solicitation campaign or event, the solicitor shall file with the Department a 
solicitation notice on a form provided by the Department. The notice shall be 
signed and sworn to by the contracting officer of the solicitor and shall include: 

(1) A description of the solicitation event or campaign. 

(2) Each location and telephone number from which the solicitation is to 
be conducted. 

(3) The legal name and residence address of each person responsible for 
directing and supervising the conduct of the campaign. 

(4) Astatement as to whether the solicitor will, at any time, have custody 
of contributions. 

(5) The account number and location of each bank account where receipts 
from the campaign are to be deposited. 
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(6) A full and fair description of the charitable or sponsor program for 
which the solicitation campaign is being carried out as provided in the 
contract between the solicitor and the charitable organization or 
sponsor. 

(7) The fund-raising methods to be used. 

(8) A copy of the contract executed in accordance with subsection (g) of 
this section. 

(g) Contracts. — Each contract or agreement between a solicitor and a 
charitable organization or sponsor for each solicitation campaign shall be in 
writing, shall be signed by two authorized officials of the charitable organiza- 
tion or sponsor, one of whom shall be a member of the organization’s governing 
body and one of whom shall be the authorized contracting officer for the 
solicitor. Each contract or agreement shall contain all of the following provi- 
sions: 

(1) A statement of the charitable or sponsor purpose and program for 
which the solicitation campaign is being conducted. 

(2) A statement of the respective obligations of the solicitor and the 
charitable organization or sponsor. 

(3) A statement of the guaranteed minimum percentage of the gross 
receipts from contributions which will be remitted to the charitable 
organization or sponsor. If the solicitation involves the sale of goods, 
services, or tickets to a fund-raising event, the percentage of the 
purchase price which will be remitted to the charitable organization 
or sponsor. Any stated percentage shall exclude any amount which the 
charitable organization or sponsor shall pay as fund-raising costs. 

(4) A statement of the percentage of the gross revenue for which the 
solicitor shall be compensated. If the compensation of the professional 
solicitor is not contingent upon the number of contributions or the 
amount of revenue received, the compensation shall be expressed as a 
reasonable estimate of the percentage of the gross revenue, and the 
contract shall clearly disclose the assumptions upon which the esti- 
mate is based. The stated assumptions shall be based upon all of the 
relevant facts known to the solicitor regarding the solicitation to be 
conducted by the solicitor. 

(5) The effective and termination dates of the contract. 

(h) Financial Report. — Within 90 days after a solicitation campaign has 
been completed and on the anniversary of the commencement of a solicitation 
campaign lasting more than one year, the solicitor shall provide to the 
charitable organization or sponsor and file with the Department a financial 
report of the campaign, including the gross revenue received, an itemization of 
all expenses incurred, and the fixed percentage of the gross revenue that the 
charitable organization or sponsor received as a benefit from the solicitation 
campaign. The report shall be completed on a form provided by the Depart- 
ment and shall be signed by an authorized official of the solicitor who shall 
certify under oath that the report is true and correct. 

G4) Handling of Contributions. — Each contribution collected by or in the 
custody of the solicitor shall be solely in the name of the charitable organiza- 
tion or sponsor on whose behalf the contribution was solicited. Not later than 
two days after receipt of each contribution, the solicitor shall deposit the entire 
amount of the contribution in an account at a bank or other federally insured 
financial institution, which account shall be in the name of that charitable 
organization or sponsor. The charitable organization or sponsor shall have sole 
control of all withdrawals from the account and the solicitor shall not be given 
the authority to withdraw any deposited funds from the account. 

(j) Records of Solicitors. — During each solicitation campaign, and for not 
less than three years after its completion, the solicitor shall maintain the 
following records: 
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(1) The date and amount of each contribution received and the name, 
address, and telephone number of each contributor. 

(2) The name and residence street address of each employee, agent, and 
any other person, however designated, who is involved in the solici- 
tation, the amount of compensation paid to each, and the dates on 
which the payments were made. 

(3) A aaa of all contributions that at any time are in the custody of the 
solicitor. 

(4) A record of all expenses incurred by the solicitor for the payment of 
which the solicitor is liable. 

(5) A record of all expenses incurred by the solicitor for the payment of 
which the charitable organization or sponsor is liable. 

(6) The location of each bank or financial institution in which the solicitor 
has deposited revenue from the solicitation campaign and the account 
number of each account in which the deposits were made. 

(7) A copy of each pitch sheet or solicitation script used during the 
completed solicitation campaign. 

(8) Ifa refund ofa contribution has been requested, the name and address 
of each person requesting the refund. If a refund was made, the 
amount and the date it was made. 

(k) Records of Tickets. — If the solicitor sells tickets to any event and 
represents that the tickets will be donated for use by another person, the 
solicitor shall maintain for at least three years the following records: 

(1) The name and address of each contributor who purchases or donates 
tickets and the number of tickets purchased or donated by the 
contributor. 

(2) The name and address of each organization that receives the donated 
tickets for the use of others, and the number of tickets received by the 
organization. 

(1) Review of Records. — Any of the records described in this section shall be 
made available to the Department upon request and shall be furnished within 
10 days after the request. 

(m) Change in Information. — Unless otherwise provided in this Chapter, 
any change in any information filed with the Department under this section 
shall be reported in writing to the Department within seven days after the 
change occurs. 

(n) License Rescinded. — Any person licensed as a solicitor shall perma- 
nently lose that person’s license if it is determined that that person, any officer 
or director thereof, any person with a ten percent (10%) or greater interest 
therein, or any person the solicitor employs, engages, or procures to solicit for 
compensation, has been convicted in the last five years of a crime arising from 
the conduct of a solicitation for a charitable organization or sponsor or a 
charitable purpose or sponsor purpose. (1981, c. 886, s. 1; 1985, c. 497, s. 1; 
oer sOU ts 2, 1d05 (hee, oess,, 1994), ¢. 159. 5. 2. 1997-1294, s: 1° 2008-373, 
s. 2.) 


Effect of Amendments. — Session Laws _ solicitation campaign” following “all expenses 
2003-373, s. 2, effective January 1, 2004, in incurred” at the end of the first sentence, and 
subsection (h), added “and the fixed percentage made minor stylistic and punctuation changes 
of the gross revenue that the charitable organi- _ throughout. 
zation or sponsor received as a benefit from the 


CASE NOTES 


Unconstitutionally Overbroad. — North ble Solicitation Licensure Act, infringed upon 
Carolina’s licensure procedure, as it read prior the rights protected by U.S. Const., Amend. I, of 
to the 1989 amendment to the former Charita- those organizations which, for various reasons, 
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had to rely on professional solicitors. The fact 
that (1) the licensure process was subject to 
North Carolina’s Administrative Procedure Act 
(Chapter 150B), and (2) licenses had in the past 
been considered expeditiously was not enough 
to save the statute. National Fed’n of Blind of 
N.C., Inc. v. Riley, 635 F. Supp. 256 (E.D.N.C. 
1986), aff'd, 817 F.2d 102 (4th Cir. 1987), aff'd, 
817 F.2d 102 (4th Cir. 1987), 487 U.S. 781, 108 
S; Ct. 2667, 101. Lakds 2d 669 (1988): 

Subsection (b) of former G.S. 131C-4 and 
former G.S. 131C-6, 131C-16.1, 131C-17.2 and 
131C-21.1(c), as they read prior to the 1989 
amendment, were unconstitutionally over- 
broad and infringed upon rights protected by 
U.S. Const., Amend. I. National Fed’n of Blind 
of N.C., Inc. v. Riley, 635 F. Supp. 256 (E.D.N.C. 
1986), aff’d, 817 F.2d 102 (4th Cir. 1987), aff’d, 
817 F.2d 102 (4th Cir. 1987), 487 U.S. 781, 108 
5) @t). 2667, 10 laksa Hd. 2d 66971938): 

The licensing requirement of former 
G.S. 131C-6, as it read prior to the 
1989 amendment, as to professional fund- 
raisers was unconstitutional. A speaker’s 
rights were not lost merely because compensa- 
tion was received, and the State’s asserted 
power to license professional fundraisers car- 
ried with it (unless properly constrained) the 
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power directly and substantially to affect the 
speech they uttered. Consequently, the statute 
was subject to scrutiny under U.S. Const., 
Amend. I. Riley v. National Fed’n of Blind of 
NG Ine, 487°U.b. (ok, LOS 5. Ct 2604 ter 
Ed. 2d 669 (1988). 

Generally, speakers need not obtain a 
license to speak. Even assuming that the 
State’s interest in regulating those who solicit 
money justifies requiring fundraisers to obtain 
a license before soliciting, such a regulation 
must provide that the licensor will, within a 
specified brief period, either issue a license or 
go to court. That requirement was not met in 
former G.S. 131C-6, for that section permitted a 
delay without limit. Riley v. National Fed’n of 
Blindyof N:Ge ine 48 77 US 7ot Use 
2667, 101 L. Ed. 2d 669 (1988), decided prior to 
the 1989 amendments to the former Charitable 
Solicitation Licensure Act. 

The purpose of the bond requirement of 
former G.S. 131C-10 was to protect those who 
had made charitable contributions; the bond 
was not meant to be used to satisfy obligations 
on a lease which was already in default at the 
time the bond was issued. Kirkland v. National 
Civic Assistance Group, Inc., 108 N.C. App. 326, 
AQ3 SiH 20822) Gl992 


§ 131F-17. Disclosure requirements of solicitors. 


(a) General Disclosures. — A solicitor shall comply with the following 


disclosures: 


(1) Prior to orally requesting a contribution or along with a written 

request for a contribution, a solicitor shall clearly disclose: 

a. The name of the solicitor as on file with the Department. 

b. If the individual acting on behalf of the solicitor identifies himself 
by name, the individual’s legal name. 

c. That the caller is a paid solicitor. 

(2) In the case of a solicitation campaign conducted orally, whether by 
telephone or otherwise, any written confirmation, receipt, or reminder 
sent to any person who has contributed or has pledged to contribute, 
shall include a clear disclosure of the information required under 
subdivision (1) of this subsection. 

(3) In addition to the information required by subdivision (1) of this 
subsection, any written confirmation, receipt, or reminder of contri- 
bution made pursuant to an oral solicitation and any written solici- 
tation shall conspicuously state in type of a minimum of nine points: 

“Financial information about the solicitor and a copy of its license 
are available from the State Solicitation Licensing Branch at [tele- 
phone number]. The license is not an endorsement by the State.” 

The statement shall be made conspicuous by use of one or more of 
the following: underlining, a border, or bold type. When the solicita- 
tion materials consist of more than one piece, the statement shall be 
displayed prominently in the solicitation materials, but not necessar- 


ily on every page. 


(4) If requested by the person being solicited, the solicitor shall inform 
that person, in writing, within 14 days of the request, of the fixed 
percentage of the gross revenue or the reasonable estimate of the 
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percentage of the gross revenue that the charitable organization or 
sponsor will receive as a benefit from the solicitation campaign. 

(5) If requested by the person being solicited, the solicitor shall inform 
that person, in writing, within 14 days of the request, of the percent- 
age of the contribution which may be deducted as a charitable 
contribution under federal income tax laws. 

(b) Tickets. — A solicitor shall not represent that tickets to any event will be 
donated for use by another person, unless: 

(1) The solicitor has the written commitments from persons stating that 
they will accept donated tickets and specifying the number of tickets 
they are willing to accept. 

(2) The written commitments are filed with the Department prior to any 
solicitation. 

The contributions solicited for donated tickets shall not be more than the 
amount representing the number of ticket commitments received from persons 
and filed with the Department. At least seven days before the date of the event, 
the solicitor shall give all donated tickets to each person that made the written 
commitment to accept them. (1993 (Reg. Sess., 1994), c. 759, s. 2; 1995 (Reg. 


Sess., 1996), c. 748, s. 1.2.) 


Legal Periodicals. — For survey, “An In- 
formed Consumer is the Best Defense: Chari- 
table Solicitation Regulation in North Carolina 


Under"N.C. Gen. Stat. G'S. 131F-1 to -28) see 
73 N.C.L. Rev. 2303 (1995). 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided prior to the 1989 amendments to the 
former Charitable Solicitation Licensure Act. 

Unconstitutionally Overbroad. _ 
Former G.S. 131C-16.1 and former G.S. 131C- 
A entormeret31C-6,..131C-17.2 and .131C- 
21.1(c) were unconstitutionally overbroad and 
infringed upon rights protected under U-S. 
Const., Amend. I. National Fed’n of Blind of 
N.C., Inc. v. Riley, 635 F. Supp. 256 (E.D.N.C. 
1986), aff'd, 817 F.2d 102 (4th Cir. 1987), aff'd, 
817 F.2d 102 (4th Cir. 1987), 487 U.S. 781, 108 
S. Ct. 2667, 101 L. Ed. 2d 669 (1988). 

Disclosure Requirement Unconstitu- 
tional. — The requirement of former G.S. 
131C-16.1, as it read prior to the 1989 amend- 
ment, that professional fundraisers disclose to 
potential donors, before an appeal for funds, 
the percentage of charitable contributions col- 


lected during the previous 12 months that were 
actually turned over to charity, was unconstitu- 
tional. Riley v. National Fed’n of Blind of N.C., 
Ing, 4379S, (ol ~l08s: Ctr2667. 101 Le bd: 
2d 669 (1988). 

State’s Interest Not Sufficiently Weighty. 
— Under the former Charitable Solicitation 
Licensure Act, G.S. 131C-16.1, the State’s in- 
terest in informing donors how the money they 
contribute was spent in order to dispel the 
alleged misperception that the money they give 
to professional fundraisers goes in greater- 
than-actual proportion to benefit charity, was 
not sufficiently weighty, and the means chosen 
to accomplish it were unduly burdensome and 
not narrowly tailored. Riley v. National Fed’n of 
Bindsor NG inc. 437 US) 73 108s: Cr 
266%, LOU Ls Wd) 2d 669 (1988), 


§ 131F-18. Requirements of coventurers. 


(a) Written Consent. — Prior to the commencement of any charitable sales 
promotion or sponsor sales promotion in this State conducted by a coventurer 
on behalf of a charitable organization or sponsor, the coventurer shall obtain 
the written consent of the charitable organization or sponsor whose name will 
be used during the charitable sales promotion or sponsor sales promotion. 

(b) Rules. — The Department may adopt rules requiring disclosure in 
advertising for a charitable sales promotion or sponsor sales promotion of 
information relating to the portion or amount that will benefit the charitable 
organization or sponsor or the charitable purpose or sponsor purpose. 

(c) Final Accounting. — A final accounting for each charitable sales promo- 
tion or sponsor sales promotion shall be prepared by the coventurer following 
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completion. The final accounting shall be provided to the charitable organiza- 
tion or sponsor on whose behalf the sales promotion was conducted within 10 
days after a request by the charitable organization or sponsor. The final 
accounting shall be kept by the coventurer for a period of three years, unless 
the coventurer and the charitable organization or sponsor mutually agree that 
the accounting should be kept by the charitable organization or sponsor 
instead of the coventurer. A copy of the final accounting shall be provided to the 
Department no later than 10 days after the Department requests it. (1993 
(Reg. Sess., 1994), c. 759, s. 2.) 


§ 131F-19: Reserved for future codification purposes. 


ARTICLE 4. 


Prohibited Acts and Enforcement. 


§ 181F-20. Prohibited acts. 


It is unlawful for any person to: 

(1) Violate or fail to comply with the requirements of this Chapter. 

(2) Act as a fund-raising consultant or solicitor after the expiration, 
suspension, or revocation of that person’s license. 

(3) Enter into any contract or agreement with or employ a fund-raising 
consultant or solicitor unless that fund-raising consultant or solicitor 
is licensed by the Department. 

(4) Knowingly file false or misleading information in any document 
required to be filed with the Department or in response to any request 
or investigation by the Department or the Attorney General. 

(5) Make misrepresentations or misleading statements to the effect that 
any other person sponsors or endorses the solicitation, approves of its 
purpose, or is connected therewith, when that person has not given 
written consent to the use of that person’s name. 

(6) Represent that a contribution is for or on behalf of a charitable 
organization or sponsor, or to use any emblem, device, or printed 
matter belonging to or associated with a charitable organization or 
sponsor, without first being authorized in writing to do so by the 
charitable organization or sponsor. 

(7) Use a name, symbol, emblem, device, service mark, or statement so 
closely related or similar to that used by another charitable organi- 
zation or sponsor that the use would mislead the public. 

Falsely state that the person is a member of or a representative of a 

charitable organization or sponsor or falsely state or represent that 

the person is a member of or represents law enforcement officers or 
emergency service employees. 

(9) Misrepresent or mislead anyone by any manner, means, practice, or 
device to believe that the person on whose behalf the solicitation or 
sale is being conducted is a charitable organization or sponsor, or that 
any of the proceeds of the solicitation or sale will be used for charitable 
or sponsor purposes. 

(10) Represent that a charitable organization or sponsor will receive a 
fixed or estimated percentage of the gross revenue from a solicitation 
campaign greater than that identified in filings with the Department 
under this Chapter, or that a charitable organization or sponsor will 
receive an actual or estimated dollar amount or percentage per unit of 
goods or services purchased or used in the charitable or sponsor sales 


(8 


— 
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promotion that is greater than that agreed to by the coventurer and 
the charitable organization or sponsor. 

(11) Use or exploit the fact of registration or the filing of any report with 
any governmental agency to lead any person to believe that the 
registration in any manner constitutes an endorsement or approval by 
the State. However, use of the statement required in G.S. 131F-9(c) or 
G.S. 131F-17(a)(3) is not a prohibited use or exploitation. 

(12) Make misrepresentations or misleading statements to the effect that 
the donation of a contribution or the display of any sticker, emblem, or 
insignia offered to contributors shall entitle a person to any special 
treatment by emergency service employees or law enforcement offic- 
ers in the performance of their official duties. 

(13) Solicit contributions from another person while wearing the uniform 
of an emergency service employee or law enforcement officer, or while 
on duty as an emergency service employee or law enforcement officer, 
except where the solicitation is for a charitable organization or 
sponsor or except when soliciting contributions to benefit an emer- 
gency service employee or law enforcement officer who has been 
injured in the line of duty or to benefit the family or dependents of an 
emergency service employee or law enforcement officer who has been 
killed in the line of duty. 

(14) Solicit contributions on behalf of another person using any statement 
that the failure to make a contribution shall result in a reduced level 
of law enforcement services being provided to the public or the person 
solicited. 

(15) Employ in any solicitation any device or scheme to defraud or to 
obtain a contribution by means of any deception, false pretense, 
misrepresentation, or false promise. 

(16) Notify any other person by any means, as part of an advertising 
scheme or plan, that the other person has won a prize, received an 
award, or has been selected or is eligible to receive anything of value 
if the other person is required to purchase goods or services, pay any 
money to participate in, or submit to a promotion effort. 

(17) Fail to provide complete and timely payment to a charitable organi- 
zation or sponsor of the proceeds from a solicitation campaign or a 
charitable or sponsor sales promotion. 

(18) Fail to apply contributions in a manner substantially consistent with 
the solicitation. 

(19) Fail to identify the professional relationship to the person for whom 
the solicitation is being made. 

(20) To send to any person a writing which simulates or resembles an 
invoice unless the intended recipient has contracted for goods, prop- 
erty, or services from the charitable organization or solicitor who 
sends the writing. (1981, c. 886, s. 1; 1993 (Reg. Sess., 1994), c. 759, s. 
2.) 


CASE NOTES 


Editor’s Note. — The case below was de- tional Fed’n of Blind of N.C., Inc. v. Riley, 635 F. 
cided prior to the 1989 amendments to the Supp. 256 (E.D.N.C. 1986), aff'd, 817 F.2d 102 
former Charitable Solicitation Licensure Act. (Ath Cir, 1937), aft d? 817,.F. 2d. 102 @th Cr 

Former G.S. 131C-17.1 was a reasonable 1987), 487 U.S. 781, 108 S. Ct. 2667, 101 L. Ed. 
exercise of the State’s police power. Na- 2d 669 (1988). 
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§ 131F-21. Violation as deceptive or unfair trade practice. 


Any person who commits an act or practice that violates any provision of this 
Chapter engages in an unfair trade practice in violation of G.S. 75-1.1. (19938 
(Reg. Sess., 1994), c. 759, s. 2.) 


§ 131F-22. Criminal penalties. 


Except as otherwise provided in this Chapter and in addition to any 
administrative or civil penalties, any person who willfully and knowingly 
violates a provision of this Chapter commits a Class 1 misdemeanor. (1981, c. 
886.6. 171993. c. 539; 5.952, 1993s hes. Sess... 1994 ec /59 7622.) 


§ 131F-23. Enforcement. 


(a) Investigation. — The Department may conduct an investigation of any 
person whenever there is an allegation or appearance, either upon complaint 
or otherwise, that a violation of this Chapter or of any rule adopted or of any 
order issued pursuant to this Chapter has occurred or is about to occur. 

(b) Subpoena Power. — The Department may issue and serve subpoenas 
and subpoenas duces tecum to compel the attendance of witnesses and the 
production of all books, accounts, records, and other documents and materials 
relevant to an examination or investigation. The Department, or its duly 
authorized representative, may administer oaths and affirmations to any 
person. 

(c) Court Action. — In the event of substantial noncompliance with a 
subpoena or subpoena duces tecum issued or caused to be issued by the 
Department, the Department may petition the superior court of the county in 
which the person subpoenaed resides or has the principal place of business for 
an order requiring the subpoenaed person to appear and testify and to produce 
any books, accounts, records, and other documents as are specified in the 
subpoena duces tecum. The court may grant injunctive relief restraining the 
person from collecting contributions and any other relief, including the 
restraint by injunction or appointment of a receiver, or any transfer, pledge, 
assignment, or other disposition of the person’s assets, or any concealment, 
alteration, destruction, or other disposition of subpoenaed books, accounts, 
records, or other documents and materials as the court deems appropriate, 
until the person or organization has fully complied with the subpoena or 
subpoena duces tecum and the Department has completed its investigation or 
examination. The court may also order the person to produce a financial 
statement that has been audited by an independent certified public accoun- 
tant. Costs incurred by the Department to obtain an order granting, in whole 
or in part, a petition for enforcement of a subpoena or subpoena duces tecum 
shall be taxed against the subpoenaed person and failure to comply with the 
order shall be contempt of court. 

(d) Violations. — The Department may enter an order imposing one or more 
of the penalties set forth in subsection (e) of this section if the Department 
finds that a charitable organization, sponsor, fund-raising consultant, or 
solicitor, or their officers, agents, directors, or employees have engaged in any 
of the following acts: 

(1) Violated or is operating in violation of any of the provisions of this 
Chapter or of the rules adopted or orders issued under this Chapter. 

(2) Made a false statement in an application, statement, or report 
required to be filed under this Chapter. 

(3) Refused or failed, after notice, to produce any records or to disclose any 
information required to be disclosed under this Chapter or the rules 
adopted by the Department. 
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(4) Made a false statement in response to any request or investigation by 
the Department or the Attorney General. 

(e) Penalties. — Upon a finding as set forth in subsection (d) of this section, 
the Department may enter an order as follows: 

(1) Imposing an administrative penalty not to exceed one thousand 
dollars ($1,000) for each act or omission which constitutes a violation 
of this Chapter or a rule or an order. 

(2) Issuing a cease and desist order that directs that the person cease and 
desist specified fund-raising activities. 

(3) Refusing to register or cancelling or suspending a registration. 

(4) Placing the registrant on probation for a period of time, subject to such 
conditions as the Department may specify. 

(5) Issuing of a letter of concern. 

(6) Cancelling an exemption granted under G.S. 131F-3. 

(f) Procedures. — Except as otherwise provided in this section, the admin- 
istrative proceedings which could result in the entry of an order imposing any 
of the penalties specified in subsection (e) of this section are governed by 
Chapter 150B of the General Statutes. 

(g) Disposition of Penalties. — The clear proceeds of penalties provided for 
in subsection (e) of this section shall be remitted to the Civil Penalty and 
Forfeiture Fund in accordance with G.S. 115C-457.2. (1993 (Reg. Sess., 1994), 
EMijos.0271998-215, s.81,) 


CASE NOTES 


Editor’s Note. — The case below was de- overbroad and infringed upon rights protected 


cided prior to the 1989 amendments to the 
former Charitable Solicitation Licensure Act. 
Unconstitutionally Overbroad. — Sub- 
section (c) of former G.S. 131C-21.1 and former 
G.S. 1381C-4(b), former 131C-6, 131C-16.1, and 
former 131C-17.2, as they read prior to the 


by U.S. Const., Amend. I. National Fed’n of 
Blind of N.C., Inc. v. Riley, 635 F. Supp. 256 
(EDEN Or 1986),-aft d2si7 K2d102, 4th. Cir 
LOS) atid. S17 b.2d 102 heCins 1937). 487 
WES oats lOSsS eCtr 266 71.01 1s Kd? 2d "669 
(1988). 


1989 amendment, were unconstitutionally 


§ 1381F-24. Civil remedies and enforcement. 


(a) Civil Remedies. — In addition to other remedies authorized by law, the 
Attorney General may bring a civil action in superior court to enforce this 
Chapter. Upon a finding that any person has violated this Chapter, a court may 
make any necessary order or enter a judgment, including a temporary or 
permanent injunction, a declaratory judgment, the appointment of a master or 
receiver, the sequestration of assets, the reimbursement of persons from whom 
contributions have been unlawfully solicited, the distribution of contributions 
in accordance with the charitable or sponsor purpose expressed in the 
registration statement or in accordance with the representations made to the 
person solicited, the reimbursement of the Department for attorneys’ fees and 
costs, including investigative costs, and any other equitable relief the court 
finds appropriate. Upon a finding that any person has violated any provision of 
this Chapter, a court may enter an order imposing a civil penalty in an amount 
not to exceed ten thousand dollars ($10,000) per violation. 

The clear proceeds of penalties imposed pursuant to this subsection shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. 

(b) Attorney General. — The Attorney General may conduct any investiga- 
tion necessary to bring a civil action under this section, including administer- 
ing oaths and affirmations, subpoenaing witnesses or material, and collecting 
evidence. 
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(c) Voluntary Compliance. — The Attorney General may terminate an 
investigation or an action upon acceptance of a person’s written assurance of 
voluntary compliance with this Chapter. Acceptance of an assurance may be 
conditioned on commitment to reimburse donors or to take other appropriate 
corrective action. An assurance is not evidence of a prior violation of any of this 
Chapter. Unless an assurance has been rescinded by agreement of the parties 
or voided by a court for good cause, subsequent failure to comply with the 
terms of an assurance is prima facie evidence of a violation of this Chapter. 
(1993 (Ree: Sess:, 1994), c. 759) s2 221998215) 6323) 


S8§ 131F-25 through 131F-29: Reserved for future codification pur- 


poses. 


ARTICLE 5. 


Miscellaneous. 


§ 1381F-30. Public information; annual report. 


(a) Public Information Program. — The Department shall develop a public 
information program to further the purposes of this Chapter. The purpose of 
the program is to help the public recognize unlawful, misleading, deceptive, or 
fraudulent solicitations and make knowledgeable, informed decisions concern- 
ing contributions. 

(b) Information to Be Included. — The program shall include information 
concerning: 

(1) The laws governing solicitations, including licensing and disclosure 
requirements, prohibited acts, and penalties. 

(2) The means by which the public can report suspected violations or file 
a complaint. 

(3) Any other information the Department believes will assist the public 
in making knowledgeable and informed decisions concerning contri- 
butions. 

(c) Annual Report. — The Department shall prepare an annual report to be 
submitted to the Governor, the President of the Senate, and the Speaker of the 
House of Representatives and to be made available to the public by publishing 
it on the Department’s web site, summarizing the information filed under this 
Chapter which the Department determines will assist the public in making 
informed and knowledgeable decisions concerning contributions. The report 
shall include the following: 

(1) A list of complaints filed for which violations were found to have 
occurred in each of the following categories: charitable organizations, 
sponsors, solicitors, and fund-raising consultants. 

(2) Alist of the number of investigations by the Department, enforcement 
actions commenced under this Chapter, and the disposition of those 
actions. 

(3) A list of those charitable organizations and sponsors that have 
voluntarily submitted an audited financial statement pursuant to 
G.S. 131F-6(a)(10) or an audit with an opinion prepared by an 
independent certified public accountant. 

(4) A list of all solicitors licensed under this Chapter and the fixed 
percentage of the gross revenue that the charitable organization or 
sponsor will receive as a benefit from the solicitation campaign, the 
reasonable estimate of the percentage of the gross revenue that the 
charitable organization or sponsor will receive as a benefit from the 
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solicitation campaign, or the guaranteed minimum percentage of the 
gross revenue that the charitable solicitation or sponsor will receive 
as a benefit from the solicitation campaign as provided in the contract 
between the solicitor and the charitable organization or sponsor, 
whichever of these three amounts is least. This list shall appear in 
order of percentages, from lowest to highest. 

(d) Each year immediately following the submission of the report under 
subsection (c) of this section, the Secretary of State shall issue that report as 
a press release to all print and electronic news media that provide general 
coverage. (1993 (Reg. Sess., 1994), c. 759, s. 2; 2003-373, s. 1.) 


Editor’s Note. — The numbers of G.S. introductory paragraph of subsection (c), in- 
131F-30 to 131F-33 were assigned by the Revi- _ serted “and to be made available to the public 
sor of Statutes, the numbers in the enacting act _ by publishing it on the Department’s web site” 
having been G.S. 131F-25 to 131F-28. following “House of Representatives”; added 

Effect of Amendments. — Session Laws _ subdivision (c)(4); and added subsection (d). 
2003-373, s. 1, effective January 1, 2004, in the 


§ 131F-31. Contributions solicited for, or accepted by or 
on behalf of, a named individual. 


(a) Trust Account Required. — Contributions solicited for, or accepted by or 
on behalf of, a named individual shall be deposited in a trust account opened 
by a trustee named in a properly established trust document. 

(b) Use of Trust Funds. — Contributions deposited in the trust fund may be 
used only for the purpose for which the contributions were solicited; if the 
contributions are no longer needed for the purpose for which they were 
solicited, they may be used for another similar charitable purpose. The trustee 
may disburse funds from the trust account only after making a written record 
verifying the purpose for which the funds will be used accompanied by 
documentation of the identity of the payee and the justification for the 
payment. The Trustee shall retain these records for each disbursement from 
the trust account for a period of three years after the disbursement. (1993 (Reg. 
pess., 1994), c. 759, s. 2.) 


§ 131F-32. Records. 


Each charitable organization, sponsor, fund-raising consultant, and solicitor 
shall keep, for a period of at least three years, true and accurate records as to 
their activities in the State. The records shall be made available to the 
Department for inspection and shall be furnished no later than 10 days after 
the request was made. (1981, c. 886, s. 1; 1993 (Reg. Sess., 1994), c. 759, s. 2.) 


§ 131F-33. Rule-making authority. 


The Department shall have the authority to adopt rules necessary for the 
implementation of this Chapter or to prevent false or deceptive statements or 
conduct in the solicitation of charitable contributions. (1981, c. 886, s. 1; 19938 
(Reg. Sess., 1994), c. 759, s. 2.) 
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Chapter 132. 
Public Records. 


Sec. 

132-1. “Public records” defined. 

132-1.1. Confidential communications by legal 
counsel to public board or agency; 
State tax information; public en- 
terprise billing information; Ad- 
dress Confidentiality Program in- 
formation. 

132-1.2. Confidential information. 

132-1.3. Settlements made by or on behalf of 
public agencies, public officials, or 
public employees; public records. 

132-1.4. Criminal investigations; intelligence 
information records. 

132-1.5. 911 database. 

132-1.6. Emergency response plans. 

132-1.7. Sensitive public security information. 

132-1.8. Confidentiality of photographs and 
video or audio recordings made 
pursuant to autopsy. 

132-1.9. Trial preparation materials. 

132-1.10. Social security numbers and other 
personal identifying information. 

132-1.11. Economic development incentives. 

132-2. Custodian designated. 

132-3. Destruction of records regulated. 


Sec. 

132-4. Disposition of records at end of official’s 
term. 

132-5. Demanding custody. 

132-5.1. Regaining custody; civil remedies. 

132-6. Inspection and examination of records. 

132-6.1. Electronic data-processing records. 

132-6.2. Provisions for copies of public records; 
fees. 

132-7. Keeping records in safe places; copying 
or repairing; certified copies. 

132-8. Assistance by and to Department of 
Cultural Resources. 

132-8.1. Records management program ad- 
ministered by Department of Cul- 
tural Resources; establishment of 
standards, procedures, etc.; sur- 
veys. 

132-8.2. Selection and preservation of records 
considered essential; making or 
designation of preservation dupli- 
cates; force and effect of duplicates 
or copies thereof. 

132-9. Access to records. 

132-10. Qualified exception for geographical 
information systems. 


§ 132-1. “Public records” defined. 


(a) “Public record” or “public records” shall mean all documents, papers, 
letters, maps, books, photographs, films, sound recordings, magnetic or other 
tapes, electronic data-processing records, artifacts, or other documentary 
material, regardless of physical form or characteristics, made or received 
pursuant to law or ordinance in connection with the transaction of public 
business by any agency of North Carolina government or its subdivisions. 
Agency of North Carolina government or its subdivisions shall mean and 
include every public office, public officer or official (State or local, elected or 
appointed), institution, board, commission, bureau, council, department, au- 
thority or other unit of government of the State or of any county, unit, special 
district or other political subdivision of government. 

(b) The public records and public information compiled by the agencies of 
North Carolina government or its subdivisions are the property of the people. 
Therefore, it is the policy of this State that the people may obtain copies of 
their public records and public information free or at minimal cost unless 
otherwise specifically provided by law. As used herein, “minimal cost” shall 
mean the actual cost of reproducing the public record or public information. 
MD aece 20D sca linlO/Ds C 10d ..8;.1¢0l995..C..005,, Saal.) 


1993, c. 453, s. 1(c); Davie: 1989 (Reg. Sess., 
1990) $e4928 i's) 1(0)-Gastons 1987 Per 618) se: 
1(é); Guilford19938, cs S2y8nie 1995 2c 432nsy ft: 


Local Modification. — Alamance: 1987 
(Reg: Sess., 1988), c. 950, s. 1(c); Ashe: 1991, c. 
163, s. 1(c); Burke: 1989, c. 422, s. 1(c); Cald- 


well: 1987, c. 472, s. 1(c); Chatham: 1993 (Reg. 
Sess., 1994), c. 642, s. 1(c); Chowan: 1989, c. 
M74 Ss. 1(c); Cleveland: 1989, c. 173; 8. ic); 
Cumberland: 1993, ch. 413, s. 5; Davidson: 


Henderson: 1987, c. 172, s. 5(c); Hertford: 1987 
(Reg. Sess., 1988), c. 979, s. 1(c); Hyde: 1991, ¢. 
230, s. 1(c); Lee: 1987, c. 538, s. 1(c); Lenoir: 
1987,%¢. °561,'s. 1(@);/Lincolun 1993 "er 549) se: 
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Martin: 1991, c. 80, s. 1(c); Mecklenburg: 1993, 
¢, 62, 8.1) 1995, c. 432—6: Leihitchell: 1987 ,c: 
141,s: ite): Nash: 1987, 6232) 1993 ce02. 3. 1 
1993, c. 545; 1995, c. 482, s. 1; New Hanover: 
1995, c. 432, s. 1; Pender: 1987 (Reg. Sess., 
1988), c. 970, s. 1(c) (repealed by 2001-439, s. 
6.1, on effective date of a tax levied under the 
2001 act); Pitt: 1987-¢3 145. see) 1993.'¢. 82, 
s. 1; 1993, ch. 410, s. 15.995, -¢:.432. s.ds;Rowan: 
1987,.c)379,,s. l(c); L991, (Reg. Sess; 1992)) rc. 
882; Rutherford:,1991,, ¢...577,.s. 5(¢); Wake: 
1991,,c..594,.s: 9; 1995, c, 458, s. 5; Washington: 
1991 (Reg. Sess., 1992), c. 821; Wilson: 1987, c. 
484, s. l(c); Yancey: 1987, c. 140, s. 1(c); city of 
Albemarle: 1991 (Reg. Sess., 1992), c. 915 (re- 
pealed on effective date of a tax levied under 
2001-434, ss. 6, 7, by the County of Stanly); city 
of Charlotte: 2000-26, s. 1; city of Conover: 
1987, c. 319, s. 1; city of Greensboro: 1987, c. 51; 
1989 CasGonsl 1095 4c, 82, 8,1 1995. cx4o2. 
Sankt Clive OL Rlickory: 19S /.c, 319 1s. 1 city of 
HighsFoimts1 995. ¢.-o2,.s. 1 1995.°c. 43256, 1: 
city of Kinston: 1993 (Reg. Sess., 1994), c. 648, 
s. l(c); city of Thomasville: 1993, c. 453, s. 1(c); 
city of Wilmington: 1995, c. 432, s. 1; town of 
Blowing Rock: 1987, c. 171, s. 1(c); town of 
Boone: 1987, c. 170, s. 1(c); town of Cary: 1989 
(Reg. Sess., 1990), c. 874, s. 1(c); town of Colum- 
bus: 1991, c. 632, s. 1(c); town of Garner: 1989, 
c. 660, s. l(c); town of Hillsborough: 1993, c. 
449, s. 1(e); town of Oriental: 1993 (Reg. Sess., 
1994), c. 695, s. 1(c); town of Wake Forest: 1989, 
c. 604, s. 1(c); Averasboro Township: 1987, c. 
142; village of Bald Head Island: 1991, c. 664, s. 
2(c). (As to Chapter 132) City of Charlotte: 
2000-26, s. 1. 
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Cross References. — For the Address Con- 
fidentiality Program, see G.S. 15C-1 et seq. As 
to the use and confidential nature of actual 
addresses of Address Confidentiality Program 
participants by boards of elections for election- 
related purposes, see G.S. 15C-8. For require- 
ments regarding marking and issuance of li- 
cense plates for publicly owned vehicles, see 
G.S. 20-39.1. For provision that the report and 
affidavit required by G.S. 58-21-35 and the 
quarterly report required by G.S. 58-21-80 are 
not public records under this section, see G.S. 
58-21-35. For provision that records, papers, 
and other documents containing information 
collected and compiled by the Board of Law 
Examiners or its members or employees as a 
result of investigations, inquiries, or interviews 
conducted in connection with examinations or 
licensing matters, are not public records within 
the meaning of this Chapter, see G.S. 84-24. As 
to records of education agencies, see G.S. 
115C-3. As to diaries kept in connection with 
construction or repair contracts, see G.S. 136- 
23:5; 

Legal Periodicals. — For comment on pub- 
lic access to government-held records, see 55 
N.C.L. Rev. 1187 (1977). 

For note on the public’s access to public 
records, see 60 N.C.L. Rev. 853 (1982). 

For survey of 1981 administrative law, see 60 
N.C.L. Rev. 1165 (1982). 

For comment, “You Can’t Always Get What 
You Want: A Look at North Carolina’s Public 
Records Law,” see 72 N.C.L. Rev. 1527 (1994). 


CASE NOTES 


Legislative Intent. — By enacting the Pub- 
lic Records Act, the legislature intended to 
provide that, as a general rule, the public would 
have liberal access to public records. News & 
Observer Publishing Co. v. Poole, 330 N.C. 465, 
412 S.E.2d 7 (1992). 

Access to public records in this State is 
governed by Chapter 132 which provides for 
liberal access. Virmani v. Presbyterian Health 
Servs. Corp., 127 N.C. App. 629, 493 S.E.2d 310 
(1997), aff'd in part and revd in part on other 
grounds, 350 N.C. 449, 515 S.E.2d 675 (1999). 

Construction. — The framers’ use of the 
imperative word “shall” places constitutional 
limits on a court’s discretion in exercising con- 
trol of its proceedings and creates a strong 
presumption that court proceedings be open to 
the litigants and the public; however, there are 
some circumstances when a court may close 
proceedings and seal court records. Virmani v. 
Presbyterian Health Servs. Corp., 127 N.C. 
App. 629, 493 S.E.2d 310 (1997), aff’d in part 
and rev'd in part on other grounds, 350 N.C. 
449, 515 S.E.2d 675 (1999). 


What Must Be Made Available for In- 
spection. — In the absence of clear statutory 
exemption or exception, documents falling 
within the definition of “public records” in the 
Public Records Act must be made available for 
public inspection. News & Observer Publishing 
Co. v. Poole, 330 N.C. 465, 412 S.E.2d 7 (1992). 

It is beyond argument that minutes of a city 
council’s closed session are “public records” 
within the meaning of North Carolina’s Public 
Records Law, G.S. 132-1 et seq. Boney Publish- 
ers, Inc. v. Burlington City Council, 151 N.C. 
App. 651, 566 S.E.2d 701, 2002 N.C. App. 
LEXIS 859 (2002), cert. denied, 356 N.C. 297, 
Mio .f, 2oeee le 2002): 

Under G.S. 143-318.10, minutes of all official 
meetings, including closed sessions, are public 
records within meaning of Public Records Law, 
G.S. 132-1 et seq. Boney Publishers, Inc. v. 
Burlington City Council, 151 N.C. App. 651, 
566 S.E.2d 701, 2002 N.C. App. LEXIS 859 
(2002), cert. denied, 356 N.C. 297, 571 S.E.2d 
a21,(2002): 

Chapter Contemplates Disclosure as 
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Well as Storage. — A presumed legislative 
intent to mandate the extensive preservation of 
public records prescribed by this Chapter, with 
storage at public expense, but to which the 
public is denied access, is untenable. Preserva- 
tion for its own sake, absent access, would be an 
absurdity. Advance Publications, Inc. v. City of 
Elizabeth City, 53 N.C. App. 504, 281 S.E.2d 69 
ilk fo 

The phrase “pursuant to law or ordi- 
nance in connection with the transaction 
of public business” should include, in addi- 
tion to those records required by law, those 
records that are kept in carrying out lawful 
duties. News & Observer Publishing Co. v. 
Wake County Hosp. Sys., 55 N.C. App. 1, 284 
S.E.2d 542 (1981), cert. denied, 305 N.C. 302, 
Zo pstee2d M51 ABD U.S.1803, 103.8. Ct. 26, 74 
L. Ed. 2d 42 (1982). 

No Deliberative Process Privilege Ex- 
ception. — The North Carolina’s Public 
Records Act contains no deliberative process 
privilege exception. Whether one should be 
made is a question for the legislature, not the 
court. News & Observer Publishing Co. v. 
Pooles330iN.C..465,.412 S.E.2d 7 (1992). 

This Chapter Compared with the Open 
Meetings Law. — The Public Records Act 
(G.S. 132-1 et seq.) and the Open Meetings Law 
(G.S. 143-318.10) are discrete statutes, each 
designed to promote in a different way open- 
ness in government. There is no suggestion in 
either statute that an agency not subject to one 
is, ipso facto, exempt from the other. News & 
Observer Publishing Co. v. Poole, 330 N.C. 465, 
412 S.E.2d 7 (1992). 

The Public Records Law may apply to 
minutes from meetings of an agency ex- 
empt from the Open Meetings Law. News & 
Observer Publishing Co. v. Poole, 330 N.C. 465, 
Qi2\s bed, ¢ 41992): 

Open Courts Provision. — This statute 
only prohibits a court from restricting the pub- 
lication of reports regarding matter presented 
“in open court”; thus, although court records 
may generally be public records under this 
section, a trial court may shield portions of 
court proceedings and records from public view 
subject to statutory and constitutional limita- 
tion. Virmani v. Presbyterian Health Servs. 
Corp, 127 N.C. App. 629, 493 S.E-2d 310 
(1997), aff’d in part and rev'd in part on other 
grounds, 350 N.C. 449, 515 S.B.2d 675 (1999). 

Balance of Competing Interests. — In 
deciding whether to close court proceedings or 
seal court records, a court must balance the 
competing interests and policies at stake in 
light of the particular circumstances of the case 
but must give substantial weight to the pre- 
sumption of open access. Virmani v. Presbyte- 
rian Health Servs. Corp., 127 N.C. App. 629, 
493 S.E.2d 310 (1997), aff'd in part and rev'd in 
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part on other grounds, 350 N.C. 449, 515 S.E.2d 
675 (1999). 

Judicial Application of Exception in 
former G.S. 143-318.11(d). — Courts should 
ensure that the exception in former subsection 
(d) of G.S. 143-318.11 to the disclosure require- 
ment should extend no further than necessary 
to protect ongoing efforts of a public body, 
respecting the policy against secrecy in govern- 
ment that underlies both the Public Records 
Act and Open Meetings Law. News & Observer 
Publishing Co. v.. Poole, 330 N.C. 465) 412 
SEH 2di7 (1092) 

“Agency of North Carolina government 
or its subdivisions”. — The phrase “agency of 
North Carolina government or its subdivisions” 
in this section need be construed only upon the 
plain meaning of this section and in the context 
of the public records statutes. News & Observer 
Publishing Co. v. Wake County Hosp. Sys., 55 
N.C. App. 1, 284 S.E.2d 542 (1981), cert. denied, 
305 N.C. 302, 291 8.E.2d 151, 459 U.S. 803, 103 
S. Ct. 26, 74 L. Ed. 2d 42 (1982). 

Wake County Hospital System is an 
agency of the county under the North Carolina 
public records statutes. News & Observer Pub- 
lishing Co. v. Wake County Hosp. Sys., 55 N.C. 
App. 1, 284 S.E.2d 542 (1981), cert. denied, 305 
NIG 1302) 291-5. E20 151, 459 U.828038, 10355: 
Ct. 26, 74 Li. Kd. 2d 42 (1982). 

By virtue of the definitions in G.S. 143- 
318.10(b) and 159-39(a), the Wake County Hos- 
pital System is a “public body” that must, by 
law, record settlement terms considered in ex- 
ecutive sessions. The public has the right to 
know the terms of settlements made by the 
system in actions for wrongful terminations of 
its agreements, since the funds from which the 
settlements were paid must be considered the 
county’s funds. News & Observer Publishing 
Co. v. Wake County Hosp. Sys., 55 N.C. App. 1, 
284 S.E.2d 542 (1981), cert. denied, 305 N.C. 
3020291 59 .t2d 1517459 US, 803 10385. Cy 
26, 74 L. Ed. 2d 42 (1982). 

Documents filed as exhibits attached to 
plaintiff’s complaint entered the public domain 
for purposes of the Public Records Act, and the 
public’s right to inspect court records under 
G.S. 7A-109, and became “public records” once 
the complaint was filed with the clerk of the 
court, even though these exhibits would other- 
wise have been shielded by G.S. 131E-95(b) of 
the Hospital Licensure Act. Virmani v. Presby- 
terian Health Servs. Corp., 350 N.C. 449, 515 
S.E.2d 675, 1999 N.C. App. LEXIS 432 (1999), 
cert. denied, 529 U.S. 1033, 1208S. Ct. 1452, 146 
Li Ed..2d-337 (2000). 

Criminal Investigatory Information. — 
Copies of recordings the plaintiff sought to 
obtain pursuant to this section were unques- 
tionably gathered by city police department in 
the course of a criminal investigation and were 
part of the State’s file in a pending criminal 
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action; however plaintiff was precluded under 
Article 48 of ch. 15A, G.S. 15A-901 et seq. 
Piedmont Publishing Co. v. City of Winston- 
Salem, 334 N.C. 595, 434 S.E.2d 176 (1993). 

S.B.I. records are not public records and 
access to them is not available under the Public 
Records Act. Access to S.B.I. records is con- 
trolled entirely by G.S. 114-15. News & Ob- 
server Publishing Co. v. State ex rel. Starling, 
312 NC. 276, 322°5.F.2d 133°(1984),. 

Information contained in research ap- 
plications for projects involving animal 
experiments was subject to disclosure, where 
such information could be redacted, and release 
would not cause a “chilling effect” on research. 
S.E.T.A. Unc-Ch, Inc. v. Huffines, 101 N.C. App. 
292, 399 S.E.2d 340 (1991). 

Letter from Engineer Consulting for 
City. — A letter received by the manager of 
defendant-city from a consulting engineer 
whom defendant-city employed to inspect con- 
struction work on additions and modifications 
to its water treatment plant is a public record 
subject to disclosure. Advance Publications, 
Inc. v. City of Elizabeth City, 53 N.C. App. 504, 
281 S.E.2d 69 (1981). 

Work product of local government attor- 
ney not protected from disclosure. — Lan- 
guage of G.S. 132-1(b) has been interpreted to 
only recognize an exception to the North Caro- 
lina Public Records Act in the face of a clear 
statutory exemption or exception to the Public 
Records Act; in other words, the Public Records 
Act grants public access to documents it defines 
as “public records,” absent a specific statutory 
exemption. Therefore, because there was no 
statute specifically exempting from public ac- 
cess materials held by a local government at- 
torney that qualified as work product, a city 
attorney’s documents were not protected from 
disclosure as work product. McCormick v. Han- 
son Aggregates Southeast, Inc., 164 N.C. App. 
459, 596 S.K.2d 431, 2004 N.C. App. LEXIS 
1038 (2004). 

Records made by contractors and sub- 
contractors (contractors) of the former 
North Carolina Low-Level Radioactive 
Waste Management Authority, kept by the 
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contractors and not actually received by the 
Authority, are not public records, as defined 
under this section, until they are received by 
the Authority in the proper exercise of its 
discretion. Durham Herald Co. v. North Caro- 
lina Low-Level Radioactive Waste Mgt. Auth., 
110 N.C. App. 607, 430 S.E.2d 441, cert. denied, 
334 N.C. 619, 435 S.E.2d 334 (1993). 

Application to Private Corporate Entity. 
— Though a housing authority was once a 
governmental agency, it was not subject to the 
North Carolina Open Meetings Law, G.S. 143- 
318.9 et seq., and the North Carolina Public 
Records Law, G.S. 132-1 et seq., because it was 
changed to a private corporation and only pub- 
lic entities were subject to the Public Records 
Law. Chatfield v. Wilmington Hous. Fin. & 
Dev., Inc., 166 N.C. App. 703, 603 S.E.2d 837, 
2004 N.C. App. LEXIS 2027 (2004), cert. de- 
nied, — N.C. —, 609 S.E.2d 393 (2005). 

Cited in State v. Bellar, 16 N.C. App. 339, 
192 S.E.2d 86 (1972); Carnahan v. Reed, 53 
N.C. App. 589, 281 S.E.2d 408 (1981); Housing 
Auth. v. Montgomery, 55 N.C. App. 422, 286 
S.E.2d 114 (1982); North Carolina State Bd. of 
Registration for Professional Eng’rs & Land 
Surveyors v. FTC, 615 F. Supp. 1155 (E.D.N.C. 
1985); North Carolina Press Ass’n v. Spangler, 
87 N.C. App. 169, 360 S.E.2d 138 (1987); News 
& Observer Publishing Co. v. Poole, 99 N.C. 
App. 352, 392 S.E.2d 775 (1990); North Caro- 
lina Elec. Membership Corp. v. North Carolina 
Dep’t of Economic & Community Dev., 108 N.C. 
App. 711, 425 S.E.2d 440 (1993); Times-News 
Publishing Co. v. State, 124 N.C. App. 175, 476 
S.E.2d 450 (1996), appeal dismissed, 345 N.C. 
645, 483 S.E.2d 717 (1997); DTH Publishing 
Corp. v. University of N.C., 128 N.C. App. 534, 
496 S.E.2d 8 (1998), cert. denied, 348 N.C. 496, 
510 S.E.2d 382 (1998); State ex rel. Utilities 
Comm’n v. MCI Telecommunications Corp., 132 
N.C. App. 625, 514 S.E.2d 276 (1999); Boney 
Publishers, Inc. v. Burlington City Council, 151 
N.C. App. 651, 566 S.E.2d 701, 2002 N.C. App. 
LEXIS 859 (2002), cert. denied, 356 N.C. 297, 
571 S.E.2d 221 (2002); Barker v. N.C. State Bd. 
of Elections, 153 N.C. App. 804, 570 S.E.2d 897, 
2002 N.C. App. LEXIS 1264 (2002), cert. de- 
nied, 356 N.C. 671, 577 S.E.2d 114 (2003). 


OPINIONS OF ATTORNEY GENERAL 


North Carolina’s Northeast Partnership 
is an “agency” within the meaning of sub- 
section (a) of this section, and accordingly 
is fully subject to the Public Records Act; 
the Northeastern North Carolina Regional Eco- 
nomic Development Commission from which it 
emerged is an agency located administratively 
in the North Carolina Department of Com- 
merce although it has attempted to remove 
itself from the Department. See opinion of 
Attorney General to Melanie Thompson, Fiscal 


Manager, North Carolina’s Northeast Partner- 
ship, 1999 N.C.A.G. 9 (3/9/99). 

Police Arrest and Disposition Records 
Subject to Public Examination. — See opin- 
ion of Attorney General to Mr. Samuel M. 
Moore, 41 N.C.A.G. 407 (1971). 

Documents generated by the Depart- 
ment of Administration relating to an in- 
ternal workplace assessment survey are 
public records. See opinion of Attorney Gen- 
eral to Mr. R. Glen Peterson, General Counsel, 
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N.C. Department of Administration, 1999 
N.C.A.G. 5 (1/12/99). 

A governmental entity is not required to 
provide the public a means to monitor its 
800 megahertz radio communications as 
such a communication is not a public record. 
See opinion of Attorney General to Mr. J. Mark 
Payne, Johnston County Attorney, 2002 N.C. 
AG LEXIS 8 (1/22/02). 

Textbook lists of state universities are 
public records. See opinion of Attorney General 
to Mr. J.D. Wright, North Carolina State Uni- 
versity at Raleigh, 41 N.C.A.G. 199 (1971). 

Applications for licensure as speech and 
language pathologists and audiologists 
are public records. See opinion of Attorney 
General to Mariana Newton, Phd., Chairman, 
Board of Examiners for Speech and Language 
Pathologists and Audiologists, 45 N.C.A.G. 188 
(1976). 

Municipal records and papers, such as 
budgets, bank statements, tax levies, utility 
accounts, minutes of meetings, etc., are public 
records. See opinion of Attorney General to 
Honorable R.L. Davis, 43 N.C.A.G. 274 (1973). 

Licensure Procedures. — The application 
and other information obtained during the Pri- 
vate Protective Services Board’s licensure pro- 
cedure which are not otherwise exempt by law 
are public records subject to public inspection 
and examination under G.S. 132-6. See opinion 
of Attorney General to W. A. “Doc” Hoggard, III 
PPS Board Administrator Private Protective 
Services Board, 1997 N.C.A.G. 50 (8/15/97). 

Sheriff’s department investigative re- 
ports and memoranda concerning investi- 
gation of crimes are not public records within 
the sense of this Chapter and are not thereby 
subject to public inspection. Opinion of Attor- 
ney General to Honorable J. Hubert Haynes, 44 
N.C.A.G. 340 (1975). 

Copies of Forms Maintained by Law En- 
forcement Officers. — The copy of form HP- 
332 (affidavit form) maintained by the arrest- 
ing officer which is completed when a person 
refuses to take a chemical test to determine 
alcoholic content of the blood is not a public 
record and subject to inspection. See opinion of 
Attorney General to Barbara Smith, Assistant 
Secretary, Department of Crime Control and 
Public Safety, 48 N.C.A.G. 63 (1978). 

The copy of HP-332A (rights of person re- 
quested to take chemical test to determine 
alcoholic content of blood), maintained by ar- 
resting officer is not a public record and subject 
to inspection. See opinion of Attorney General 
to Barbara Smith, Assistant Secretary, Depart- 
ment of Crime Control and Public Safety, 48 
Neon. bs (L973). 

The copy of the alcohol influence report (HP- 
327) which is maintained by the arresting of- 
ficer and the copy of which is maintained at 
troop headquarters is not a public record and 
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subject to inspection. See opinion of Attorney 
General to Barbara Smith, Assistant Secretary, 
Department of Crime Control and Public 
Safety, 48 N.C.A.G. 63 (1978). 

The departmental copy of the N.C. uniform 
traffic ticket and complaint, which is submitted 
by a highway patrolman to the district first 
sergeant who transmits it to the Traffic Record 
Section of the Division of Motor Vehicles, is not 
a public record and subject to inspection during 
the time it is maintained at the patrol district 
headquarters. See opinion of Attorney General 
to Barbara Smith, Assistant Secretary, Depart- 
ment of Crime Control and Public Safety, 48 
N.C.A.G. 63 (1978). 

The enforcement division copy of the N.C. 
uniform traffic ticket and complaint, which is 
maintained by the officer issuing the complaint 
and includes his notes and other evidence, is 
not a public record and subject to inspection 
prior to trial of the offense charged in the 
complaint. See opinion of Attorney General to 
Barbara Smith, Assistant Secretary, Depart- 
ment of Crime Control and Public Safety, 48 
INVOLA.G: 631978), 

The enforcement division copy of the N.C. 
uniform traffic ticket and complaint is not a 
public record and subject to inspection in the 
patrol district headquarters after the trial of 
the offense charged in the complaint. See opin- 
ion of Attorney General to Barbara Smith, 
Assistant Secretary, Department of Crime Con- 
trol and Public Safety, 48 N.C.A.G. 63 (1978). 

The chemical test operator’s log (DHS-2069) 
is not a public record and subject to inspection 
while in the possession of the chemical test 
operator. See opinion of Attorney General to 
Barbara Smith, Assistant Secretary, Depart- 
ment of Crime Control and Public Safety, 48 
N.C.A.G. 63 (1978). 

The breathalyzer operational checklist 
(DHS-2012) which is completed and main- 
tained by the breathalyzer operator is not a 
public record and subject to inspection. See 
opinion of Attorney General to Barbara Smith, 
Assistant Secretary, Department of Crime Con- 
trol and Public Safety, 48 N.C.A.G. 63 (1978). 

Provisional Voters. — Ordinarily, applica- 
tions to vote provisionally are viewed as public 
records which must be disclosed pursuant to 
this Chapter because these documents are sep- 
arate from ballots and there are a sufficient 
quantity of provisional ballots so that no vote 
could be attributed to any particular provi- 
sional voter. However, when there is only one 
provisional voter, that voter has an overriding 
and personal right to a secret ballot under 
Article VI, Section 5 of the North Carolina 
Constitution, and a County Board of Elections 
is prohibited from disclosing any information 
that would identify the provisional voter. See 
opinion of Attorney General to Mr. Stephen T. 
Gheen, Chairman Gaston County Board of 
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Elections, 1997 N.C.A.G. 67 (11/6/97). 

Contracts Between Universities and 
Coaches. — Contracts under which institu- 
tions employ coaches and contracts between the 
institutions and certain vendors or suppliers 
which involve or concern those coaches or other 
documents related to those contracts are public 
records. See opinion of Attorney General to 
Charles J. Waldrup, Associate Vice President 
for Legal Affairs, University of North Carolina, 
2003 N.C.A.G. 2 (2/6/03). 

Applicability of Secrecy Law to Tax Re- 
view Board Members. — Members of the Tax 
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Review Board and staff must comply with both 
the confidentiality obligations of G.S. 105-259 
(b) section and the obligations for disclosure set 
forth in the Public Records Law with respect to 
the release of records and other information; 
the obligation does not vary based upon 
whether the Board receives a request for infor- 
mation prior to or after publication of an order 
by the Board. See opinion of Attorney General 
to The Honorable Richard H. Moore, Treasurer, 
State of North Carolina, 2004 N.C.A.G. 10 
(10/12/04). 


§ 132-1.1. Confidential communications by legal counsel 
to public board or agency; State tax informa- 
tion; public enterprise billing information; Ad- 
dress Confidentiality Program information. 


(a) Confidential Communications. — Public records, as defined in GS. 
132-1, shall not include written communications (and copies thereof) to any 
public board, council, commission or other governmental body of the State or of 
any county, municipality or other political subdivision or unit of government, 
made within the scope of the attorney-client relationship by any attorney-at- 
law serving any such governmental body, concerning any claim against or on 
behalf of the governmental body or the governmental entity for which such 
body acts, or concerning the prosecution, defense, settlement or litigation of 
any judicial action, or any administrative or other type of proceeding to which 
the governmental body is a party or by which it is or may be directly affected. 
Such written communication and copies thereof shall not be open to public 
inspection, examination or copying unless specifically made public by the 
governmental body receiving such written communications; provided, how- 
ever, that such written communications and copies thereof shall become public 
records as defined in G.S. 132-1 three years from the date such communication 
ues received by such public board, council, commission or other governmental 

ody. 

(b) State and Local Tax Information. — Tax information may not be 
disclosed except as provided in G.S. 105-259. As used in this subsection, “tax 
information” has the same meaning as in G.S. 105-259. Local tax records that 
contain information about a taxpayer’s income or receipts may not be disclosed 
except as provided in G.S. 153A-148.1 and G.S. 160A-208.1. 

(c) Public Enterprise Billing Information. — Billing information compiled 
and maintained by a city or county or other public entity providing utility 
services in connection with the ownership or operation of a public enterprise, 
excluding airports, is not a public record as defined in G.S. 132-1. Nothing 
contained herein is intended to limit public disclosure by a city or county of 
billing information: 

(1) That the city or county determines will be useful or necessary to assist 
bond counsel, bond underwriters, underwriters’ counsel, rating agen- 
cies or investors or potential investors in making informed decisions 
regarding bonds or other obligations incurred or to be incurred with 
respect to the public enterprise; 

(2) That is necessary to assist the city, county, State, or public enterprise 
to maintain the integrity and quality of services it provides; or 

(3) That is necessary to assist law enforcement, public safety, fire protec- 
tion, rescue, emergency management, or judicial officers in the per- 
formance of their duties. 
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As used herein, “billing information” means any record or information, in 
whatever form, compiled or maintained with respect to individual customers 
by any owner or operator of a public enterprise, as defined in G.S. 160A-311, 
excluding subdivision (9), and G.S. 153A-274, excluding subdivision (4), or 
other public entity providing utility services, excluding airports, relating to 
services it provides or will provide to the customer. 

(d) Address Confidentiality Program Information. — The actual address 
and telephone number of a program participant in the Address Confidentiality 
Program established under Chapter 15C of the General Statutes is not a public 
record within the meaning of Chapter 132. The actual address and telephone 
number of a program participant may not be disclosed except as provided in 
Chapter 15C of the General Statutes. 

(e) Controlled Substances Reporting System Information. — Information 
compiled or maintained in the Controlled Substances Reporting System 
established under Article 5E of Chapter 90 of the General Statutes is not a 
public record as defined in G.S. 132-1 and may be released only as provided 
under Article 5E of Chapter 90 of the General Statutes. (1975, c. 662; 1993, c. 
485, s. 38; 1995 (Reg. Sess., 1996), c. 646, s. 21; 2001-473, s. 1; 2002-171, s. 7; 


2003-287, s. 1; 2005-276, s. 10.36(b).) 


Cross References. — For the Address Con- 
fidentiality Program, see G.S. 15C-1 et seq. 

Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


Effect of Amendments. — Session Laws 
2005-276, s. 10.36(b), effective January 1, 2006, 
added subsection (e). 

Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 
(1982). 


CASE NOTES 


Only written communications to a pub- 
lic agency by its attorney are excepted 
from public inspection under the circumstances 
set out in this section. News & Observer Pub- 
lishing Co. v. Poole, 330 N.C. 465, 412 S.E.2d 7 
(1992): 

Commission Minutes May Have Been 
Protected. — Trial court erred in not consid- 
ering whether the minutes of a Commission 
formed to investigate improprieties in a univer- 
sity athletic program were protected by the 
Public Records Act attorney-client privilege 
provided in this section. News & Observer 
Publishing Co. v. Poole, 330 N.C. 465, 412 
S.E.2d 7 (1992). 

Because the portions of the documents a 
city was attempting to protect via the 
attorney-client privilege were more than 
three years old, the city lost the privilege by 
operation of the statute. MCI Constr., LLC v. 
Hazen & Sawyer, P.C., 213 F.R.D. 268, 2003 
U.S. Dist. LEXIS 2560 (M.D.N.C. 2003). 


Limited attorney-client privilege. — 
Statutory protection for privileged information 
is more narrow than the traditional common 
law attorney-client privilege. According to N.C. 
Gen. Stat. § 132-1.1(a), the North Carolina 
Public Records Act provides only one exception 
(based on privilege) to its mandate of public 
access to public records: written statements to 
a public agency, by any attorney serving the 
government agency, made within the scope of 
the attorney-client privilege, and involving a 
claim, defense, settlement, litigation, or admin- 
istrative proceeding. McCormick v. Hanson Ag- 
gregates Southeast, Inc., 164 N.C. App. 459, 
596 S.E.2d 431, 2004 N.C. App. LEXIS 1038 
(2004). 

Cited in News & Observer Publishing Co. v. 
Wake County Hosp. Sys., 55 N.C. App. 1, 284 
S B.2d 542 (1981); North Carolina Press Ass’n 
v. Spangler, 87 N.C. App. 169, 360 S.E.2d 138 
(1987); State ex rel. Utilities Comm’n v. MCI 
Telecommunications Corp., 182 N.C. App. 625, 
5148 e276 (1999). 


OPINIONS OF ATTORNEY GENERAL 


Attorney-Client Communications to 
City on Personnel Matters. — Written attor- 


ney-client communications to a city (including 
the city manager and city council) on specific 
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personnel matters related to an employee that 
are more than three years old, and which are 
confidential under G.S. 160A-168(a), are not 
public records; by its specific terms, G.S. 160A- 
168(a) supersedes the requirement in G.S. 132- 
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1.1 that privileged attorney-client communica- 
tions must be disclosed three years after they 
are received. See opinion of Attorney General to 
Mr. Grady Joseph Wheeler, Jr., Esq., Attorney, 
2001 N.C. AG LEXIS 15 (5/30/2001). 


§ 132-1.2. Confidential information. 


Nothing in this Chapter shall be construed to require or authorize a public 
agency or its subdivision to disclose any information that: 

(1) Meets all of the following conditions: 

a. Constitutes a “trade secret” as defined in G.S. 66-152(3). 

b. Is the property of a private “person” as defined in G.S. 66-152(2). 

c. Is disclosed or furnished to the public agency in connection with the 
owner's performance of a public contract or in connection with a 
bid, application, proposal, industrial development project, or in 
compliance with laws, regulations, rules, or ordinances of the 
United States, the State, or political subdivisions of the State. 

d. Is designated or indicated as “confidential” or as a “trade secret” at 
the time of its initial disclosure to the public agency. 

(2) Reveals an account number for electronic payment as defined in GS. 
147-86.20 and obtained pursuant to Articles 6A or 6B of Chapter 147 
of the General Statutes or G.S. 159-32.1. 

(3) Reveals a document, file number, password, or any other information 
maintained by the Secretary of State pursuant to Article 21 of 
Chapter 130A of the General Statutes. 

(4) Reveals the electronically captured image of an individual’s signature, 
date of birth, drivers license number, or a portion of an individual’s 
social security number if the agency has those items because they are 


on a voter registration document. 


(1989."¢c, 269; 1991, JAaeme: 


1999-434, s. 7; 2001-455, s. 2; 2001-513, s. 30(b); 2003-226, s. 5; 


2004-127, s. 17(b).) 


Editor’s Note. — Session Laws 2003-226, s. 
1, provides: “The purpose of this act is to ensure 
that the State of North Carolina has a system 
for all North Carolina elections that complies 
with the requirements for federal elections set 
forth in the federal Help America Vote Act of 
2002, Public Law 107-252, 116 Stat. 1666 
(2002), codified at 42 U.S.C. 8§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 
cials in section 254(a)(3) of the Help America 


CASE 


Private Corporation Classified as Public 
Agency. — Private corporations can be classi- 
fied as a public agency for the purposes of this 
section; the critical inquiry is whether the cor- 
poration’s independent authority is overshad- 
owed by the governmental control of that cor- 
poration. State ex rel. Utilities Comm’n v. MCI 
Telecommunications Corp., 132 N.C. App. 625, 
514 8.E.2d 276 (1999). 


Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 

Effect of Amendments. — Session Laws 
2004-127, s. 17.(b), effective June 1, 2005, in- 
serted “date of birth” in subdivision (4). 


NOTES 


Public Utilities as Private Persons. — 
Telephone service providers were “private per- 
sons” under this section for purposes of their 
claim that information filed with an agency 
constituted “trade secrets,” even though provid- 
ers were public utilities subject to fair regula- 
tion, since such regulation was not comprehen- 
sive and did not overshadow independent 
authority exercised by providers over operation 
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of their own businesses. State ex rel. Utilities 
Comm'n v. MCI Telecommunications Corp., 132 
Neo App. 620,,014 8. 2d. 276 (1999). 

The addition of the language “or indi- 
cated” acts to clarify the otherwise ambiguous 
word “designated.” As such, any application of 
this section either before or after 1991, should 
interpret the word “designated” as meaning 
“designated or indicated.” North Carolina Elec. 
Membership Corp. v. North Carolina Dep't of 
Economic & Community Dev., 108 N.C. App. 
711, 425 S.E.2d 440 (1993). 

Information Held Confidential. — Docu- 
ments containing valuable business informa- 
tion such as projections by a cooperative elec- 
tric membership corporation of electric rates for 
sales to its members and its methodologies for 
forecasting such price information, which was 
alleged to be of actual value to its competitors 
and would cause irreparable competitive harm 
to the corporation, were protected from disclo- 
sure by injunction under this Act. North Caro- 
lina Elec. Membership Corp. v. North Carolina 
Dep’t of Economic & Community Dev., 108 N.C. 
App. 711, 425 S.E.2d 440 (1993). 

Price Lists in Contract Between Hospi- 
tal and HMO. — Where price lists in a con- 
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tract between a public hospital and a private 
HMO are not property of a private person 
within the meaning of this section, they are not 
trade secrets as defined by G.S. 66-152(3) and 
are subject to disclosure under the North Caro- 
lina Public Records Act, pursuant to G.S. 132-1 
et seq. Wilmington Star-News, Inc. v. New 
Hanover Regional Medical Ctr., Inc., 125 N.C. 
App. 174, 480 S.E.2d 53 (1997), appeal dis- 
missed, 346 N.C. 557, 488 S.E.2d 826 (1997). 

Factors in Determining Whether Infor- 
mation Is Trade Secret. — Proper factors to 
consider in determining whether information is 
a trade secret are: (1) the extent to which it is 
known outside the business; (2) the extent to 
which it is known to employees and others 
involved in the business; (3) the extent of mea- 
sures taken to guard its secrecy; (4) its value to 
the business and competitors; (5) the amount of 
money or effort expended in its development; 
and (6) the ease or difficulty with which it could 
properly be acquired or duplicated by others. 
State ex rel. Utilities Comm’n v. MCI Telecom- 
munications Corp., 1382 N.C. App. 625, 514 
SH 2d 2 /61999): 

Applied in S.E.T.A. UNC-CH, Ine. v. 
Huffines, 107 N.C. App. 440, 420 S.E.2d 674 
GLgO2): 


§ 132-1.3. Settlements made by or on behalf of public 
agencies, public officials, or public employees; 
public records. 


(a) Public records, as defined in G.S. 132-1, shall include all settlement 
documents in any suit, administrative proceeding or arbitration instituted 
against any agency of North Carolina government or its subdivisions, as 
defined in G.S. 132-1, in connection with or arising out of such agency’s official 
actions, duties or responsibilities, except in an action for medical malpractice 
against a hospital facility. No agency of North Carolina government or its 
subdivisions, nor any counsel, insurance company or other representative 
acting on behalf of such agency, shall approve, accept or enter into any 
settlement of any such suit, arbitration or proceeding if the settlement 
provides that its terms and conditions shall be confidential, except in an action 
for medical malpractice against a hospital facility. No settlement document 
sealed under subsection (b) of this section shall be open for public inspection. 

(b) No judge, administrative judge or administrative hearing officer of this 
State, nor any board or commission, nor any arbitrator appointed pursuant to 
the laws of North Carolina, shall order or permit the sealing of any settlement 
document in any proceeding described herein except on the basis of a written 
order concluding that (1) the presumption of openness is overcome by an 
overriding interest and (2) that such overriding interest cannot be protected by 
any measure short of sealing the settlement. Such order shall articulate the 
overriding interest and shall include findings of fact that are sufficiently 
specific to permit a reviewing court to determine whether the order was proper. 

(c) Except for confidential communications as provided in G.S. 132-1.1, the 
term “settlement documents,” as used herein, shall include all documents 
which reflect, or which are made or utilized in connection with, the terms and 
conditions upon which any proceedings described in this section are compro- 
mised, settled, terminated or dismissed, including but not limited to corre- 
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spondence, settlement agreements, consent orders, checks, and bank drafts. 


(1989, CP526;) 


OPINIONS OF ATTORNEY GENERAL 


Settlement Resulting from Investigation 
of Sheriff. — A conciliation agreement be- 
tween an EEOC claimant and a county board of 
commissioners, resulting from an investigation 
of the sheriff and involving the appropriation of 
over $21,000.00, should be made available to 
the public. See opinion of Attorney General Mr. 
Charles L. Revelle, III, Assistant Hertford 
County Attorney, 1998 N.C.A.G. 14 (3/4/98). 

Settlement Agreement Not Confidential. 
— Only medical malpractice settlements in 


disclosure; a settlement agreement, not involv- 
ing medical malpractice, between a doctor and 
a State hospital, even one purporting to keep 
the settlement or related matters confidential, 
must be released to the requestor in its 
unredacted form, with the exception of informa- 
tion from the doctor’s personnel file which was 
first gathered by the hospital. See opinion of 
Attorney General to Mr. Fred M. Carmichael 
Summrell, Sugg, Carmichael & Ashton, PA., 
1997 N.C.A.G. 68 (11/26/97). 


which the State is a party are exempt from 


§ 132-1.4, Criminal investigations; intelligence informa- 
tion records. 


(a) Records of criminal investigations conducted by public law enforcement 
agencies or records of criminal intelligence information compiled by public law 
enforcement agencies are not public records as defined by G.S. 132-1. Records 
of criminal investigations conducted by public law enforcement agencies or 
records of criminal intelligence information may be released by order of a court 
of competent jurisdiction. 

(b) As used in this section: 

(1) “Records of criminal investigations” means all records or any informa- 
tion that pertains to a person or group of persons that is compiled by 
public law enforcement agencies for the purpose of attempting to 
prevent or solve violations of the law, including information derived 
from witnesses, laboratory tests, surveillance, investigators, confiden- 
tial informants, photographs, and measurements. 

(2) “Records of criminal intelligence information” means records or infor- 
mation that pertain to a person or group of persons that is compiled by 
a public law enforcement agency in an effort to anticipate, prevent, or 
monitor possible violations of the law. 

(3) “Public law enforcement agency” means a municipal police depart- 
ment, a county police department, a sheriff's department, a company 
police agency commissioned by the Attorney General pursuant to G.S. 
74E-1, et seq., and any State or local agency, force, department, or 
hee responsible for investigating, preventing, or solving violations of 
the law. 

(4) “Violations of the law” means crimes and offenses that are prosecut- 
able in the criminal courts in this State or the United States and 
infractions as defined in G.S. 14-3.1. 

(5) “Complaining witness” means an alleged victim or other person who 
reports a violation or apparent violation of the law to a public law 
enforcement agency. 

(c) Notwithstanding the provisions of this section, and unless otherwise 
prohibited by law, the following information shall be public records within the 
meaning of G.S. 132-1. 

(1) The time, date, location, and nature of a violation or apparent 
violation of the law reported to a public law enforcement agency. 

(2) The name, sex, age, address, employment, and alleged violation of law 
of a person arrested, charged, or indicted. 
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(3) The circumstances surrounding an arrest, including the time and 
place of the arrest, whether the arrest involved resistance, possession 
or use of weapons, or pursuit, and a description of any items seized in 
connection with the arrest. 

(4) The contents of “911” and other emergency telephone calls received by 
or on behalf of public law enforcement agencies, except for such 
contents that reveal the name, address, telephone number, or other 
information that may identify the caller, victim, or witness. 

(5) The contents of communications between or among employees of 
public law enforcement agencies that are broadcast over the public 
airways. 

(6) The name, sex, age, and address of a complaining witness. 

(d) A public law enforcement agency shall temporarily withhold the name or 
address of a complaining witness if release of the information is reasonably 
likely to pose a threat to the mental health, physical health, or personal safety 
of the complaining witness or materially compromise a continuing or future 
criminal investigation or criminal intelligence operation. Information tempo- 
rarily withheld under this subsection shall be made available for release to the 
public in accordance with G.S. 132-6 as soon as the circumstances that justify 
withholding it cease to exist. Any person denied access to information withheld 
under this subsection may apply to a court of competent jurisdiction for an 
order compelling disclosure of the information. In such action, the court shall 
balance the interests of the public in disclosure against the interests of the law 
enforcement agency and the alleged victim in withholding the information. 
Actions brought pursuant to this subsection shall be set down for immediate 
hearing, and subsequent proceedings in such actions shall be accorded priority 
by the trial and appellate courts. 

(e) If a public law enforcement agency believes that release of information 
that is a public record under subdivisions (c)(1) through (c)(5) of this section 
will jeopardize the right of the State to prosecute a defendant or the right of a 
defendant to receive a fair trial or will undermine an ongoing or future 
investigation, it may seek an order from a court of competent jurisdiction to 
prevent disclosure of the information. In such action the law enforcement 
agency shall have the burden of showing by a preponderance of the evidence 
that disclosure of the information in question will jeopardize the right of the 
State to prosecute a defendant or the right of a defendant to receive a fair trial 
or will undermine an ongoing or future investigation. Actions brought pursu- 
ant to this subsection shall be set down for immediate hearing, and subsequent 
proceedings in such actions shall be accorded priority by the trial and appellate 
courts. 

(f) Nothing in this section shall be construed as authorizing any public law 
enforcement agency to prohibit or prevent another public agency having 
custody of a public record from permitting the inspection, examination, or 
copying of such public record in compliance with G.S. 132-6. The use of a public 
record in connection with a criminal investigation or the gathering of criminal 
intelligence shall not affect its status as a public record. 

(g) Disclosure of records of criminal investigations and criminal intelligence 
information that have been transmitted to a district attorney or other attorney 
authorized to prosecute a violation of law shall be governed by this section and 
Chapter 15A of the General Statutes. 

(h) Nothing in this section shall be construed as requiring law enforcement 
agencies to disclose the following: 

(1) Information that would not be required to be disclosed under Chapter 
15A of the General Statutes; or 

(2) Information that is reasonably likely to identify a confidential infor- 
mant. 


2 


§132-1.5 CH. 132. PUBLIC RECORDS §132-1.5 


(1) Law enforcement agencies shall not be required to maintain any tape 
recordings of “911” or other communications for more than 30 days from the 
time of the call, unless a court of competent jurisdiction orders a portion sealed. 

(j) When information that is not a public record under the provisions of this 
section is deleted from a document, tape recording, or other record, the law 
enforcement agency shall make clear that a deletion has been made. N othing 
in this subsection shall authorize the destruction of the original record. 

(k) The following court records are public records and may be withheld only 
when sealed by court order: arrest and search warrants that have been 
returned by law enforcement agencies, indictments, criminal summons, and 
nontestimonial identification orders. 

(1) Records of investigations of alleged child abuse shall be governed by 
Article 29 of Chapter 7B of the General Statutes. (1993, c. 461, s. 1; 1998-202, 


s. 13(jj).) 


Legal Periodicals. — For comment, “You 
Can't Always Get What You Want: A Look at 


North Carolina’s Public Records Law,” see 72 
N.C.L. Rev. 1527 (1994). 


CASE NOTES 


City attorney’s office qualifies as public 
law enforcement agency. — As the City 
Attorney’s Office for the City of Raleigh was 
responsible for investigating, preventing, and 
solving zoning violations, it qualified as a “pub- 
lic law enforcement agency” under G.S. 132- 
1.4(b\(3); any organizational unit within a 
county or city that is responsible for enforce- 
ment of a statute, ordinance, or regulation that 
carries misdemeanor or infraction penalties is 
capable of generating records that are covered 
by the statute. McCormick v. Hanson Aggre- 
gates Southeast, Inc., 164 N.C. App. 459, 596 
S.E.2d 431, 2004 N.C. App. LEXIS 1038 (2004). 

Continuing investigation. — Trial court 
ordered certain records withheld by a city at- 
torney on the basis of G.S. 132-1.4 be produced 
because the statute of limitations for prosecut- 
ing a misdemeanor had expired. On appeal, the 
court agreed with the city attorney that the 
trial court erred in adopting a straight-line rule 
through the application of two-year statute of 
limitations for misdemeanors; in light of the 
broad scope and purposes behind the criminal 
investigation exception, the trial court should 
have conducted an in camera review, as re- 
quested by the city attorney, to properly deter- 
mine, based on the purpose in compiling each 
withheld document and the definitions for 


§ 132-1.5. 911 database. 


“records of criminal investigations” and 
“records of criminal intelligence information” 
found in G.S. 132-1.4(b)(1)-(2), whether the 
material was subject to the exception. McCor- 
mick v. Hanson Aggregates Southeast, Inc., 164 
N.C. App. 459, 596 S.E.2d 431, 2004 N.C. App. 
LEXIS 1038 (2004). 

Discretionary disclosure of non-public 
records G.S. 132-1.4(a) grants the trial court 
the discretion to disclose documents that do not 
qualify as public records under G.S. 132-1.4 if 
they could be obtained by defendant pursuant 
to the normal rules of discovery. McCormick v. 
Hanson Aggregates Southeast, Inc., 164 N.C. 
App. 459, 596 S.E.2d 431, 2004 N.C. App. 
LEXIS 1088 (2004). 

Records for Reinvestigation. — Where 
exhibits were returned to district attorney’s 
office at the conclusion of first trial for use in 
the reinvestigation and preparation of a retrial, 
the exhibits again became “records of criminal 
investigations” and were specifically exempted 
from disclosure under subsection (g). Times- 
News Publishing Co. v. State, 124 N.C. App. 
175, 476 S.E.2d 450 (1996), appeal dismissed, 
345 N.C. 645, 483 S.E.2d 717 (1997). 

Cited in Jane Doe 1 v. Swannanoa Valley 
Youth Dev. Ctr., 163 N.C. App. 136, 592 S.E.2d 
715, 2004 N.C. App. LEXIS 299 (2004). 


Automatic number identification and automatic location identification infor- 
mation that consists of the name, address, and telephone numbers of telephone 
subscribers which is contained in a county 911 database is confidential and is 
not a public record as defined by Chapter 132 of the General Statutes if that 
information is required to be confidential by the agreement with the telephone 
company by which the information was obtained. Dissemination of the 
information contained in the 911 automatic number and automatic location 
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database is prohibited except on a call-by-call basis only for the purpose of 
handling emergency calls or for training, and any permanent record of the 
information shall be secured by the public safety answering points and 
disposed of in a manner which will retain that security except as otherwise 
required by applicable law. (1997-287, s. 1.) 


§ 132-1.6. Emergency response plans. 


Emergency response plans adopted by a constituent institution of The 
University of North Carolina, a community college, or a public hospital as 
defined in G.S. 159-39 and the records related to the planning and develop- 
ment of these emergency response plans are not public records as defined by 
G.S. 132-1 and shall not be subject to inspection and examination under G.S. 
132-6. (2001-500, s. 3.1.) 


§ 132-1.7. Sensitive public security information. 


(a) Public records, as defined in G.S. 132-1, shall not include information 
containing specific details of public security plans and arrangements or the 
detailed plans and drawings of public buildings and infrastructure facilities. 

(b) Public records as defined in G.S. 132-1 do not include plans to prevent or 
respond to terrorist activity, to the extent such records set forth vulnerability 
and risk assessments, potential targets, specific tactics, or specific security or 
emergency procedures, the disclosure of which would jeopardize the safety of 
governmental personnel or the general public or the security of any govern- 
mental facility, building, structure, or information storage system. 

(c) Information relating to the general adoption of public security plans and 
arrangements, and budgetary information concerning the authorization or 
expenditure of public funds to implement public security plans and arrange- 
ments, or for the construction, renovation, or repair of public buildings and 
infrastructure facilities shall be public records. (2001-516, s. 3; 2003-180, s. 1.) 


Editor’s Note. — Session Laws 2001-516, s. The number of this section was assigned by 
6, made this section effective January 4, 2002, the Revisor of Statutes, the number in the 2001 
and applicable to public records in existence on _act having been G.S. 132-1.6. 
or after that date. 


§ 132-1.8. Confidentiality of photographs and video or au- 
dio recordings made pursuant to autopsy. 


Except as otherwise provided in G.S. 130A-389.1, a photograph or video or 
audio recording of an official autopsy is not a public record as defined by G.S. 
132-1. However, the text of an official autopsy report, including any findings 
and interpretations prepared in accordance with G.S. 130A-389(a), is a public 
record and fully accessible by the public. For purposes of this section, an official 
autopsy is an autopsy performed pursuant to G.S. 130A-389(a). (2005-398, s. 
1.) 


Editor’s Note. — Session Laws 2005-393, s. | graphs or video or audio recordings that occur 
4, provides: “This act becomes effective Decem- on or after the effective date, regardless of 
ber 1, 2005, and applies to offenses committed whether the autopsy was performed before or 
on or after that date. This act applies to all after that date.” 
unauthorized disclosures of autopsy photo- 


973 


§132-1.9 CH. 132. PUBLIC RECORDS §132-1.9 


§ 132-1.9. Trial preparation materials. 


(a) Scope. — A request to inspect, examine, or copy a public record that is 
also trial preparation material is governed by this section, and, to the extent 
this section conflicts with any other provision of law, this section applies. 

(b) Right to Deny Access. — Except as otherwise provided in this section, a 
custodian may deny access to a public record that is also trial preparation 
material. If the denial is based on an assertion that the public record is trial 
preparation material that was prepared in anticipation of a legal proceeding 
that has not commenced, the custodian shall, upon request, provide a written 
justification for the assertion that the public record was prepared in anticipa- 
tion of a legal proceeding. 

(c) Trial Preparation Material Prepared in Anticipation of a Legal Proceed- 
ing. — Any person who is denied access to a public record that is also claimed 
to be trial preparation material that was prepared in anticipation of a legal 
proceeding that has not yet been commenced may petition the court pursuant 
to G.S. 132-9 for determination as to whether the public record is trial 
preparation material that was prepared in anticipation of a legal proceeding. 

(d) During a Legal Proceeding. — 

(1) When a legal proceeding is subject to G.S. 1A-1, Rule 26(b)(3), or 
subject to Rule 26(b)(3) of the Federal Rules of Civil Procedure, a 
party to the pending legal proceeding, including any appeals and 
postjudgment proceedings, who is denied access to a public record that 
is also claimed to be trial preparation material that pertains to the 
pending proceeding may seek access to such record only by motion 
made in the pending legal proceeding and pursuant to the procedural 
and substantive standards that apply to that proceeding. A party to 
the pending legal proceeding may not directly or indirectly commence 
a separate proceeding for release of such record pursuant to G.S. 
132-9 in any other court or tribunal. 

(2) When a legal proceeding is not subject to G.S. 1A-1, Rule 26(b)(3), and 
not subject to Rule 26(b)(3) of the Federal Rules of Civil Procedure, a 
party to the pending legal proceeding, including any appeals and 
postjudgment proceedings, who is denied access to a public record that 
is also claimed to be trial preparation material that pertains to the 
pending legal proceeding may petition the court pursuant to G.S. 
132-9 for access to such record. In determining whether to require the 
custodian to provide access to all or any portion of the record, the court 
or other tribunal shall apply the provisions of G.S. 1A-1, Rule 26(b)(3). 

(3) Any person who is denied access to a public record that is also claimed 
to be trial preparation material and who is not a party to the pending 
legal proceeding to which such record pertains, and who is not acting 
in concert with or as an agent for any party to the pending legal 
proceeding, may petition the court pursuant to G.S. 132-9 for a 
determination as to whether the public record is trial preparation 
material. 

(e) Following a Legal Proceeding. — Upon the conclusion of a legal proceed- 
ing, including the completion of all appeals and postjudgment proceedings, or, 
in the case where no legal proceeding has been commenced, upon the 
expiration of all applicable statutes of limitations and periods of repose, the 
custodian of a public record that is also claimed to be trial preparation material 
shall permit the inspection, examination, or copying of such record if any law 
that is applicable so provides. 

(f) Effect of Disclosure. — Disclosure pursuant to this section of all or any 
portion of a public record that is also trial preparation material, whether 
voluntary or pursuant to an order issued by a court, or issued by an officer in 
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an administrative or quasi-judicial legal proceeding, shall not constitute a 
waiver of the right to claim that any other document or record constitutes trial 
preparation material. 

(g) Trial Preparation Materials That Are Not Public Records. — This section 
does not require disclosure, or authorize a court to require disclosure, of trial 
preparation material that is not also a public record or that is under other 
provisions of this Chapter exempted or protected from disclosure by law or by 
an order issued by a court, or by an officer in an administrative or quasi- 
judicial legal proceeding. 

(h) Definitions. — As used in this section, the following definitions apply: 

(1) Legal proceeding. — Civil proceedings in any federal or State court. 
Legal proceeding also includes any federal, State, or local government 
administrative or quasi-judicial proceeding that is not expressly 
subject to the provisions of Chapter 1A of the General Statutes or the 
Federal Rules of Civil Procedure. 

(2) Trial preparation material. — Any record, wherever located and in 
whatever form, that is trial preparation material within the meaning 
of G.S. 1A-1, Rule 26(b)(3), any comparable material prepared for any 
other legal proceeding, and any comparable material exchanged 
pursuant to a joint defense, joint prosecution, or joint interest agree- 
ment in connection with any pending or anticipated legal proceeding. 
(2005-332, s. 1; 2005-414, s. 4.) 


Editor’s Note. — Session Laws 2005-332, s. 
3, made this section effective October 1, 2005. 


§ 132-1.10. Social security numbers and other personal 
identifying information. 


(a) The General Assembly finds the following: 

(1) The social security number can be used as a tool to perpetuate fraud 
against a person and to acquire sensitive personal, financial, medical, 
and familial information, the release of which could cause great 
financial or personal harm to an individual. While the social security 
number was intended to be used solely for the administration of the 
federal Social Security System, over time this unique numeric iden- 
tifier has been used extensively for identity verification purposes and 
other legitimate consensual purposes. 

(2) Although there are legitimate reasons for State and local government 
agencies to collect social security numbers and other personal identi- 
fying information from individuals, government should collect the 
information only for legitimate purposes or when required by law. 

(3) When State and local government agencies possess social security 
numbers or other personal identifying information, the governments 
should minimize the instances this information is disseminated either 
internally within government or externally with the general public. 

(b) Except as provided in subsections (c) and (d) of this section, no agency of 
the State or its political subdivisions, or any agent or employee of a govern- 
ment agency, shall do any of the following: 

(1) Collect a social security number from an individual unless authorized 
by law to do so or unless the collection of the social security number is 
otherwise imperative for the performance of that agency’s duties and 
responsibilities as prescribed by law. Social security numbers col- 
lected by an agency must be relevant to the purpose for which 
collected and shall not be collected until and unless the need for social 
security numbers has been clearly documented. 
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(2) 


(5 


—— 


(7) 


(8) 


(9 


4 


Fail, when collecting a social security number from an individual, to 
segregate that number on a separate page from the rest of the record, 
or as otherwise appropriate, in order that the social security number 
can be more easily redacted pursuant to a valid public records 
request. 

Fail, when collecting a social security number from an individual, to 
provide, at the time of or prior to the actual collection of the social 
security number by that agency, that individual, upon request, with a 
statement of the purpose or purposes for which the social security 
number is being collected and used. 

Use the social security number for any purpose other than thepurpose 
stated. 

Intentionally communicate or otherwise make available to the general 
public a person’s social security number or other identifying informa- 
tion. “Identifying information”, as used in this subdivision, shall have 
the same meaning as in G.S. 14-113.20(b), except it shall not include 
electronic identification numbers, electronic mail names or addresses, 
Internet account numbers, Internet identification names, parent’s 
legal surname prior to marriage, or drivers license numbers appear- 
ing on law enforcement records. 

(Effective July 1, 2007) Intentionally print or imbed an individual’s 
social security number on any card required for the individual to 
access government services. 

(Effective July 1, 2007) Require an individual to transmit the 
individual’s social security number over the Internet, unless the 
connection is secure or the social security number is encrypted. 
(Effective July 1, 2007) Require an individual to use the individual’s 
social security number to access an Internet Web site, unless a 
password or unique personal identification number or other authen- 
tication device is also required to access the Internet Web site. 
(Effective July 1, 2007) Print an individual’s social security number 
on any materials that are mailed to the individual, unless state or 
federal law required that the social security number be on the 
document to be mailed. A social security number that is permitted to 
be mailed under this subdivision may not be printed, in whole or in 
part, on a postcard or other mailer not requiring an envelope, or 
visible on the envelope or without the envelope having been opened. 


(c) Subsection (b) of this section does not apply in the following circum- 


stances: 


(1) 


(2) 
(3) 


(4) 
(5) 


To social security numbers or other identifying information disclosed 
to another governmental entity or its agents, employees, or contrac- 
tors if disclosure is necessary for the receiving entity to perform its 
duties and responsibilities. The receiving governmental entity and its 
agents, employees, and contractors shall maintain the confidential 
and exempt status of such numbers. 

To social security numbers or other identifying informationdisclosed 
pursuant to a court order, warrant, or subpoena. 

To social security numbers or other identifying informationdisclosed 
for public health purposes pursuant to and incompliance with Chap- 
ter 130A of the General Statutes. 

To social security numbers or other identifying information that have 
been redacted. 

To certified copies of vital records issued by the State Registrar and 
other authorized officials pursuant to G.S. 130A-93(c). The State 
Registrar may disclose any identifying information other than social 
security numbers on any uncertified vital record. 
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(6) To any recorded document in the official records of the register of deeds 
of the county. 

(7) To any document filed in the official records of the courts. 

(d) No person preparing or filing a document to be recorded or filed in the 
official records by the register of deeds or of the courts may include any 
person’s social security, employer taxpayer identification, drivers license, state 
identification, passport, checking account, savings account, credit card, or 
debit card number, or personal identification (PIN) code or passwords in that 
document, unless otherwise expressly required by law or court order, adopted 
by the State Registrar on records of vital events, or redacted. Any loan closing 
instruction that requires the inclusion of a person’s social security number on 
a document to be recorded shall be void. Any person who violates this 
subsection shall be guilty of an infraction, punishable by a fine not to exceed 
five hundred dollars ($500.00) for each violation. 

(e) The validity of an instrument as between the parties to the instrument 
is not affected by the inclusion of personal information on a document recorded 
or filed with the official records of the register of deeds. The register of deeds 
may not reject an instrument presented for recording because the instrument 
contains an individual’s personal information. 

(f) Any person has the right to request that a register of deeds or clerk of 
court remove, from an image or copy of an official record placed on a register of 
deeds’ or court’s Internet Website available to the general public or an Internet 
Web site available to the general public used by a register of deeds or court to 
display public records by the register of deeds or clerk of court, the person’s 
social security, employer taxpayer identification, drivers license, state identi- 
fication, passport, checking account, savings account, credit card, or debit card 
number, or personal identification (PIN) code or passwords contained in that 
official record. The request must be made in writing, legibly signed by the 
requester, and delivered by mail, facsimile, or electronic transmission, or 
delivered in person to the register of deeds or clerk of court. The request must 
specify the personal information to be redacted, information that identifies the 
document that contains the personal information and unique information that 
identifies the location within the document that contains the social security, 
employer taxpayer identification, drivers license, state identification, passport, 
checking account, savings account, credit card, or debit card number, or 
personal identification (PIN) code or passwords to be redacted. The request for 
redaction shall be considered a public record with access restricted to the 
register of deeds, the clerk of court, their staff, or upon order of the court. The 
register of deeds or clerk of court shall have no duty to inquire beyond the 
written request to verify the identity of a person requesting redaction and shall 
have no duty to remove redaction for any reason upon subsequent request by 
an individual or by order of the court, if impossible to do so. No fee will be 
charged for the redaction pursuant to such request. Any person who requests 
a redaction without proper authority to do so shall be guilty of an infraction, 
punishable by a fine not to exceed five hundred dollars ($500.00) for each 
violation. 

(g) Aregister of deeds or clerk of court shall immediately and conspicuously 
post signs throughout his or her offices for public viewing and shall immedi- 
ately and conspicuously post a notice on any Internet Web site available to the 
general public used by a register of deeds or clerk of court a notice stating, in 
substantially similar form, the following: 

(1) Any person preparing or filing a document for recordation or filing in 
the official records may not include a social security, employer 
taxpayer identification, drivers license, state identification, passport, 
checking account, savings account, credit card, or debit card number, 
or personal identification (PIN) code or passwords in the document, 
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unless expressly required by law or court order, adopted by the State 
Registrar on records of vital events, or redacted so that no more than 
the last four digits of the identification number is included. 

(2) Any person has a right to request a register of deeds or clerk of court 
to remove, from an image or copy of an official record placed on a 
register of deeds’ or clerk of court’s Internet Web site available to the 
general public or on an Internet Web site available to the general 
public used by a register of deeds or clerk of court to display public 
records, any social security, employer taxpayer identification, drivers 
license, state identification, passport, checking account, savings ac- 
count, credit card, or debit card number, or personal identification 
(PIN) code or passwords contained in an official record. The request 
must be made in writing and delivered by mail, facsimile, or electronic 
transmission, or delivered in person, to the register of deeds or clerk 
of court. The request must specify the personal information to be 
redacted, information that identifies the document that contains the 
personal information and unique information that identifies the 
location within the document that contains the social security, em- 
ployer taxpayer identification, drivers license, state identification, 
passport, checking account, savings account, credit card, or debit card 
number, or personal identification (PIN) code or passwords to be 
redacted. No fee will be charged for the redaction pursuant to such a 
request. Any person who requests a redaction without proper author- 
ity to do so shall be guilty of an infraction, punishable by a fine not to 
exceed five hundred dollars ($500.00) for each violation. 

(h) Any affected person may petition the court for an order directing 
compliance with this section. No liability shall accrue to a register of deeds or 
clerk of court or to his or her agent for any action related to provisions of this 
section or for any claims or damages that might result from a social security 
number or other identifying information on the public record or on a register 
of deeds’ or clerk of court’s Internet website available to the general public or 
an Internet Web site available to the general public used by a register of deeds 
or clerk of court. ((2005-414, s. 4.)) 


Editor’s Note. — This section was originally 
enacted as G.S. 132-1.8. It has been renum- 
bered as this section at the direction of the 
Revisor of Statutes. 

Session Laws 2005-414, s. 11, provides in 
part that subdivisions (b)(6), (7), (8) and (9) of 
this section become effective July 1, 2007. The 


remainder of the section becomes effective De- 
cember 1, 2005. 

Session Laws 2005-414, s. 10, is a severabil- 
ity clause. 

The number of this section was assigned by 
the Revisor of Statutes, the number in the 2005 
act having been G.S. 132-1.9. 


§ 132-1.11. Economic development incentives. 


(a) Assumptions and Methodologies. — Subject to the provisions of this 
Chapter regarding confidential information and the withholding of public 
records relating to the proposed expansion or location of specific business or 
industrial projects when the release of those records would frustrate the 
purpose for which they were created, whenever a public agency or its 
subdivision performs a cost-benefit analysis or similar assessment with respect 
to economic development incentives offered to a specific business or industrial 
project, the agency or its subdivision must describe in detail the assumptions 
and methodologies used in completing the analysis or assessment. This 
description is a public record and is subject to all provisions of this Chapter and 
other law regarding public records. 

(b) Disclosure of Public Records Requirements. — Whenever an agency or 
its subdivision first proposes, negotiates, or accepts an application for economic 
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development incentives with respect to a specific industrial or business project, 
the agency or subdivision must disclose that any information obtained by the 
agency or subdivision is subject to laws regarding disclosure of public records. 
In addition, the agency or subdivision must fully and accurately describe the 
instances in which confidential information may be withheld from disclosure, 
the types of information that qualify as confidential information, and the 
methods for ensuring that confidential information is not disclosed. (2005-429, 


Seile2s) 


Editor’s Note. — Session Laws 2005-429, s. 
4, made this section effective September 22, 
2005. 

Session Laws 2005-429, s. 8, provides: “The 
Economic Development Oversight Committee 
shall study the issue of public disclosure as it 
relates to economic development efforts. Specif- 
ically, the Committee shall study ways of pro- 
viding the public information about the employ- 
ment levels, and any changes in employment 
levels, of businesses that receive economic de- 


velopment incentives from the State or local 
governments. The Committee may make an 
interim report on this study, including any 
recommendations for legislative proposals, to 
the 2006 Regular Session of the 2005 General 
Assembly and shall make a final report on this 
study to the 2007 General Assembly.” 

The number of this section was assigned by 
the Revisor of Statutes, the number in the 2005 
act having been G.S. 132-1.8. 


§ 132-2. Custodian designated. 


The public official in charge of an office having public records shall be the 
custodian thereof. (1935, c. 265, s. 2.) 


§ 132-3. Destruction of records regulated. 


(a) Prohibition. — No public official may destroy, sell, loan, or otherwise 
dispose of any public record, except in accordance with G.S. 121-5 and G.S. 
130A-99, without the consent of the Department of Cultural Resources. 
Whoever unlawfully removes a public record from the office where it is usually 
kept, or alters, defaces, mutilates or destroys it shall be guilty of a Class 3 
misdemeanor and upon conviction only fined not less than ten dollars ($10.00) 
nor more than five hundred dollars ($500.00). 

(b) Revenue Records. — Notwithstanding subsection (a) of this section and 
G.S. 121-5, when a record of the Department of Revenue has been copied in any 
manner, the original record may be destroyed upon the order of the Secretary 
of Revenue. If a record of the Department of Revenue has not been copied, the 
original record shall be preserved for at least three years. After three years the 
original record may be destroyed upon the order of the Secretary of Revenue. 

(c) Employment Security Commission Records. — Notwithstanding subsec- 
tion (a) of this section and G.S. 121-5, when a record of the Employment 
Security Commission has been copied in any manner, the original record may 
be destroyed upon the order of the Chairman of the Employment Security 
Commission. If a record of the Commission has not been copied, the original 
record shall be preserved for at least three years. After three years the original 
record may be destroyed upon the order of the Chairman of the Employment 
Security Commission. (1935, c. 265, s. 3; 1943, c. 237; 1953, c. 675, s. 17; 1957, 
Gao, 5) 2) 1973, c. 476; s. 48; 1993; 6485, s. 39; c. 539, 's. 966; 1994, Ex: Sess., 
ee ere, 140) 71997-3095 8) 12; 2001-115, 8.2.) 


Cross References. — For section further by a register of deeds of any out-of-county birth 
regulating destruction of records, see G.S. certificates prior to the effective date of that act 
121-5. is valid, and the register of deeds is not in 


Editor’s Note. — Session Laws 1997-309, s. violation of G.S. 121-5 or G.S. 132-3. 


15, provides that the removal and destruction 
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CASE NOTES 


Applied in State v. West, 31 N.C. App. 431, Cited in State v. Bellar, 16 N.C. App. 339, 
229 8.E.2d 826 (1976); State v. Caldwell, 53 192 S.E.2d 86 (1972). 
N.C. App. 1, 279 S:B.2d 852 (1981). 


§ 132-4. Disposition of records at end of official’s term. 


Whoever has the custody of any public records shall, at the expiration of his 
term of office, deliver to his successor, or, if there be none, to the Department 
of Cultural Resources, all records, books, writings, letters and documents kept 
or received by him in the transaction of his official business; and any such 
person who shall refuse or neglect for the space of 10 days after request made 
in writing by any citizen of the State to deliver as herein required such public 
records to the person authorized to receive them shall be guilty of a Class 1 
misdemeanor, (1935, ¢. 265, sv4; 1943, c, 237; 1973, c. 476,78: 48° 19 7b encour 
sy bat993 vex539 us: 9G elO94aiixe Sess. Cc. 24-86 4(C)y) 


§ 132-5. Demanding custody. 


Whoever is entitled to the custody of public records shall demand them from 
any person having illegal possession of them, who shall forthwith deliver the 
same to him. If the person who unlawfully possesses public records shall 
without just cause refuse or neglect for 10 days after a request made in writing 
by any citizen of the State to deliver such records to their lawful custodian, he 
shall be guilty of a Class 1 misdemeanor. (1935, c. 265, s. 5; 1975, c. 696, s. 2; 
19935,,¢ 539) Ss, 968; 1994s Sess secr 2 4ace 4c) et 


Legal Periodicals. — For comment, “You North Carolina’s Public Records Law,” see 72 
Can't Always Get What You Want: A Look at N.C.L. Rev. 1527 (1994). 


§ 132-5.1. Regaining custody; civil remedies. 


(a) The Secretary of the Department of Cultural Resources or his designated 
representative or any public official who is the custodian of public records 
which are in the possession of a person or agency not authorized by the 
custodian or by law to possess such public records may petition the superior 
court in the county in which the person holding such records resides or in 
which the materials in issue, or any part thereof, are located for the return of 
such public records. The court may order such public records to be delivered to 
the petitioner upon finding that the materials in issue are public records and 
that such public records are in the possession of a person not authorized by the 
custodian of the public records or by law to possess such public records. If the 
order of delivery does not receive compliance, the petitioner may request that 
the court enforce such order through its contempt power and procedures. 

(b) At any time after the filing of the petition set out in subsection (a) or 
contemporaneous with such filing, the public official seeking the return of the 
public records may by ex parte petition request the judge or the court in which 
the action was filed to grant one of the following provisional remedies: 

(1) An order directed at the sheriff commanding him to seize the materials 
which are the subject of the action and deliver the same to the court 
under the circumstances hereinafter set forth; or 

(2) A preliminary injunction preventing the sale, removal, disposal or 
destruction of or damage to such public records pending a final 
judgment by the court. 

(c) The judge or court aforesaid shall issue an order of seizure or grant a 
preliminary injunction upon receipt of an affidavit from the petitioner which 
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alleges that the materials at issue are public records and that unless one of 
said provisional remedies is granted, there is a danger that such materials 
shall be sold, secreted, removed out of the State or otherwise disposed of so as 
not to be forthcoming to answer the final judgment of the court respecting the 
same; or that such property may be destroyed or materially damaged or 
injured if not seized or if injunctive relief is not granted. 

(d) The aforementioned order of seizure or preliminary injunction shall 
issue without notice to the respondent and without the posting of any bond or 
other security by the petitioner. (1975, c. 787, s. 2.) 


CASE NOTES 


Public records and documents are the 
property of the State and not of the indi- 
vidual who happens, at the moment, to 
have them in his possession; and when they 
are deposited in the place designated for them 
by law, there they must remain, and can be 
removed only under authority of an act of the 
legislature and in the manner and for the 
purpose designated by law. State v. West, 31 
N.C. App. 481, 229 S.E.2d 826 (1976), aff’d, 293 
NiGadigeZoow-Hi2d 150 (1977). 

Since ownership of bills of indictment is 


in the State, it cannot be disposed of ex- 
cept as provided by law. It cannot be for- 
feited through the oversight, carelessness or 
even intentional conduct of any of the agents of 
the State. Thus, the documents in question left 
the custody of the court in an unlawful manner 
and legal title thereto cannot pass to the indi- 
vidual who happens, at the moment, to have 
them in his possession. State v. West, 31 N.C. 
App. 431, 229 S.E.2d 826 (1976), aff'd, 293 N.C. 
Nee 23a 9.ue2d 150i1977). 


§ 1382-6. Inspection and examination of records. 


(a) Every custodian of public records shall permit any record in the 
custodian’s custody to be inspected and examined at reasonable times and 
under reasonable supervision by any person, and shall, as promptly as 
possible, furnish copies thereof upon payment of any fees as may be prescribed 
by law. As used herein, “custodian” does not mean an agency that holds the 
public records of other agencies solely for purposes of storage or safekeeping or 
solely to provide data processing. 

(b) No person requesting to inspect and examine public records, or to obtain 
copies thereof, shall be required to disclose the purpose or motive for the 
request. 

(c) No request to inspect, examine, or obtain copies of public records shall be 
denied on the grounds that confidential information is commingled with the 
requested nonconfidential information. If it is necessary to separate confiden- 
tial from nonconfidential information in order to permit the inspection, 
examination, or copying of the public records, the public agency shall bear the 
cost of such separation on the following schedule: 

State agencies after June 30, 1996; 

Municipalities with populations of 10,000 or more, counties with popula- 
tions of 25,000 or more, as determined by the 1990 U.S. Census, and public 
hospitals in those counties, after June 30, 1997; 

Municipalities with populations of less than 10,000, counties with popu- 
lations of less than 25,000, as determined by the 1990 U.S. Census, and 
public hospitals in those counties, after June 30, 1998; 

Political subdivisions and their agencies that are not otherwise covered by 
this schedule, after June 30, 1998. 

(d) Notwithstanding the provisions of subsections (a) and (b) of this section, 
public records relating to the proposed expansion or location of specific 
business or industrial projects may be withheld so long as their inspection, 
examination or copying would frustrate the purpose for which such public 
records were created; provided, however, that nothing herein shall be con- 
strued to permit the withholding of public records relating to general economic 
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development policies or activities. Once the State, a local government, or the 
specific business has announced a commitment by the business to expand or 
locate a specific project in this State or a final decision not to do so and the 
business has communicated that commitment or decision to the State or local 
government agency involved with the project, the provisions of this subsection 
allowing public records to be withheld by the agency no longer apply. Once the 
provisions of this subsection no longer apply, the agency shall disclose as soon 
as practicable, and within 25 business days, public records requested for the 
announced project that are not otherwise made confidential by law. An 
announcement that a business or industrial project has committed to expand 
or locate in the State shall not require disclosure of local government records 
relating to the project if the business has not selected a specific location within 
the State for the project. Once a specific location for the project has been 
determined, local government records must be disclosed, upon request, in 
accordance with the provisions of this section. For purposes of this section, 
“local government records” include records maintained by the State that relate 
to a local government’s efforts to attract the project. 

(e) The application of this Chapter is subject to the provisions of Article 1 of 
Chapter 121 of the General Statutes, the North Carolina Archives and History 
Act. 

(f) Notwithstanding the provisions of subsection (a) of this section, the 
inspection or copying of any public record which, because of its age or condition 
could be damaged during inspection or copying, may be made subject to 
reasonable restrictions intended to preserve the particular record. (1935, c. 


2605, 8. 6; 198% ex83ome: Ws L99b vee oSrise2: 2005-420 Fen lel) 


Local Modification. — Durham: 1993, c. 
227, s. 9; New Hanover: 1981, c. 960; Orange: 
1993;"e) 356; s) 145 1995"; 339.N6,.Zcitys or 
Asheville: 1999, c. 206, s. 9; city of Durham: 
1993.-c: 227, 's. 9; city of Gastonia: 1985 (Reg: 
Bess.21986):'c 902s. 762 OO lacy Domasy ds 

Editor’s Note. — Session Laws 2005-429, s. 
3, provides: “The Economic Development Over- 
sight Committee shall study the issue of public 
disclosure as it relates to economic develop- 
ment efforts. Specifically, the Committee shall 
study ways of providing the public information 
about the employment levels, and any changes 
in employment levels, of businesses that re- 
ceive economic development incentives from 
the State or local governments. The Committee 
may make an interim report on this study, 
including any recommendations for legislative 


proposals, to the 2006 Regular Session of the 
2005 General Assembly and shall make a final 
report on this study to the 2007 General Assem- 
bly.” 

Effect of Amendments. — Session Laws 
2005-429, s. 1.1, effective September 22, 2005, 
in subsection (d), deleted “in the State” follow- 
ing “industrial projects” and added the last five 
sentences. 

Legal Periodicals. — For comment on pub- 
le access to government-held records, see 55 
N.C.L. Rev. 1187 (1977). 

For note on the public’s access to public 
records, see 60 N.C.L. Rev. 853 (1982). 

For comment, “You Can’t Always Get What 
You Want: A Look at North Carolina’s Public 
Records Law,” see 72 N.C.L. Rev. 1527 (1994). 


CASE NOTES 


“Any Person” Includes Corporation. — 
The General Assembly did not intend to exclude 
corporate entities from the scope of the phrase 
“any person” in this section. Advance Publica- 
tions, Inc. v. City of Elizabeth City, 53 N.C. App. 
504, 281 §.E.2d 69 (1981). 

What Must Be Made Available for In- 
spection. — In the absence of clear statutory 
exemption or exception, documents falling 
within the definition of “public records” in the 
Public Records Act must be made available for 
public inspection. News & Observer Publishing 
Co. v. Poole, 330 N.C. 465, 412 S.E.2d 7 (1992). 


Draft reports of individual members of 
an investigative Commission were subject 
to disclosure under the Public Records Act. 
News & Observer Publishing Co. v. Poole, 330 
N.C. 465, 412 S:B.2d°7 (1992). 

But, the courts have jurisdiction to issue 
injunctions to prevent the disclosure of docu- 
ments which are exempt from disclosure under 
the Public Records Act. North Carolina Elec. 
Membership Corp. v. North Carolina Dep’t of 
Economic & Community Dev., 108 N.C. App. 
711, 425 S.E.2d 440 (1998). 

SBI Reports That Become Part of Public 
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Agency’s Records. — When State Bureau of 
Investigation investigative reports become part 
of the records of a public agency subject to the 
Public Records Act, they are protected only to 
the extent that agency’s records are protected. 
News & Observer Publishing Co. v. Poole, 330 
N.C. 465, 412 S.E.2d 7 (1992). 

When the State Bureau of Investigation sub- 
mitted investigative reports to an investigative 
Commission appointed by the president of The 
University of North Carolina system of higher 
education, they became Commission records. 
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As such they were subject to the Public Records 
Act and had to be disclosed to the same extent 
that other Commission materials had to be 
disclosed under that law. News & Observer 
Publishing Co. v. Poole, 330 N.C. 465, 412 
S.E.2d 7 (1992). 

Cited in Barker v. N.C. State Bd. of Elec- 
tions, 153 N.C. App. 804, 570 S.E.2d 897, 2002 
N.C. App. LEXIS 1264 (2002), cert. denied, 356 
N.C. 671, 577 S.E.2d 114 (2003); MCI Constr., 
LLC v. Hazen & Sawyer, P.C., 213 FR.D. 268, 
2003 U.S. Dist. LEXIS 2560 (M.D.N.C. 2003). 


OPINIONS OF ATTORNEY GENERAL 


Test scores and applications for licen- 
sure and related materials received by the 
North Carolina Board for Licensing Geol- 
ogists are not subject to public inspection and 
examination under this section. See opinion of 
the Attorney General to Charles H. Gardner, 
Dir., Division of Land Resources Department of 
Environment, Health, and Natural Resources 
{now the Department of Environment and Nat- 
ural Resources], 60 N.C.A.G. 76 (1991). 


Licensure Procedures. — The application 
and other information obtained during the Pri- 
vate Protective Services Board’s licensure pro- 
cedure which are not otherwise exempt by law 
are public records subject to public inspection 
and examination under this section. See opin- 
ion of Attorney General to W. A. “Doc” Hoggard, 
III PPS Board Administrator Private Protective 
Services Board, 1997 N.C.A.G. 50 (8/15/97). 


§ 132-6.1. Electronic data-processing records. 


(a) After June 30, 1996, no public agency shall purchase, lease, create, or 
otherwise acquire any electronic data-processing system for the storage, 
manipulation, or retrieval of public records unless it first determines that the 
system will not impair or impede the agency’s ability to permit the public 
inspection and examination, and to provide electronic copies of such records. 
Nothing in this subsection shall be construed to require the retention by the 
public agency of obsolete hardware or software. 

(b) Every public agency shall create an index of computer databases 
compiled or created by a public agency on the following schedule: 

State agencies by July 1, 1996; 

Municipalities with populations of 10,000 or more, counties with popula- 

tions of 25,000 or more, as determined by the 1990 U.S. Census, and public 

hospitals in those counties, by July 1, 1997; 

Municipalities with populations of less than 10,000, counties with popu- 

lations of less than 25,000, as determined by the 1990 U.S. Census, and 

public hospitals in those counties, by July 1, 1998; 

Political subdivisions and their agencies that are not otherwise covered by 

this schedule, after June 30, 1998. 
The index shall be a public record and shall include, at a minimum, the 
following information with respect to each database listed therein: a list of the 
data fields; a description of the format or record layout; information as to the 
frequency with which the database is updated; a list of any data fields to which 
public access is restricted; a description of each form in which the database can 
be copied or reproduced using the agency’s computer facilities; and a schedule 
of fees for the production of copies in each available form. Electronic databases 
compiled or created prior to the date by which the index must be created in 
accordance with this subsection may be indexed at the public agency’s option. 
The form, content, language, and guidelines for the index and the databases to 
be indexed shall be developed by the Office of Archives and History in 
consultation with officials at other public agencies. 


983 


§132-6.2 CH. 132. PUBLIC RECORDS §132-6.2 


(c) Nothing in this section shall require a public agency to create a computer 
database that the public agency has not otherwise created or is not otherwise 
required to be created. Nothing in this section requires a public agency to 
disclose security features of its electronic data processing systems, information 
technology systems, telecommunications networks, or electronic security sys- 
tems, including hardware or software security, passwords, or security stan- 
dards, procedures, processes, configurations, software, and codes. 

(d) The following definitions apply in this section: 

(1) Computer database. — A structured collection of data or documents 
residing in a database management program or spreadsheet software. 

(2) Computer hardware. — Any tangible machine or device utilized for 
the electronic storage, manipulation, or retrieval of data. 

(3) Computer program. — A series of instructions or statements that 
permit the storage, manipulation, and retrieval of data within an 
electronic data-processing system, together with any associated doc- 
umentation. The term does not include the original data, or any 
analysis, compilation, or manipulated form of the original data 
produced by the use of the program or software. 

(4) Computer software. — Any set or combination of computer programs. 
The term does not include the original data, or any analysis, compi- 
lation, or manipulated form of the original data produced by the use 
of the program or software. 

(5) Electronic data-processing system. — Computer hardware, computer 
software, or computer programs or any combination thereof, regard- 
less of kind or origin. (1995, c. 388, s. 3; 2000-71, s. 1; 2002-159, s. 
35(1).) 


OPINIONS OF ATTORNEY GENERAL 


Computer software developed by the 
State with the assistance of a private con- 
tractor is not a “record,” and its disclosure 
may cause a breach in software security incon- 
sistent with this section. See opinion of Attor- 
ney General to Commissioner Janice Faulkner, 
North Carolina Division of Motor Vehicles, 
1998 N.C.A.G. 25 (5/28/98). 

The Employment Security Commission 
was not required to replace confidential 
social security numbers with a non-iden- 
tifying code in order to allow the analysis of 
data in the Common Follow-Up System without 
revealing confidential, personally identifiable 
information. See opinion of Attorney General to 
Mr. T.S. Whitaker, Deputy Chairman for Pro- 


grams, Employment Security Commission of 
N.C., 1999 N.C. AG LEXIS 26 (9/20/99). 

Confidentiality of Security Features. — 
Members of the Information Resources Man- 
agement Commission, or their delegates, who 
are representatives of other agencies may be 
present at the committee meeting during which 
information will be reported about audits of the 
security practices of information technology 
systems in specific agencies; the presence of 
these representatives does not waive the confi- 
dentiality of the security features of the sys- 
tems under subsection (c) of this section. See 
opinion of Attorney General to Beverly Eaves 
Perdue, Lieutenant Governor, 2002 N.C.A.G. 
28 (11/8/02). 


§ 132-6.2. Provisions for copies of public records; fees. 


(a) Persons requesting copies of public records may elect to obtain them in 
any and all media in which the public agency is capable of providing them. No 
request for copies of public records in a particular medium shall be denied on 
the grounds that the custodian has made or prefers to make the public records 
available in another medium. The public agency may assess different fees for 
different media as prescribed by law. 

(b) Persons requesting copies of public records may request that the copies 
be certified or uncertified. The fees for certifying copies of public records shall 
be as provided by law. Except as otherwise provided by law, no public agency 
shall charge a fee for an uncertified copy of a public record that exceeds the 
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actual cost to the public agency of making the copy. For purposes of this 
subsection, “actual cost” is limited to direct, chargeable costs related to the 
reproduction of a public record as determined by generally accepted accounting 
principles and does not include costs that would have been incurred by the 
public agency if a request to reproduce a public record had not been made. 
Notwithstanding the provisions of this subsection, if the request is such as to 
require extensive use of information technology resources or extensive clerical 
or supervisory assistance by personnel of the agency involved, or if producing 
the record in the medium requested results in a greater use of information 
technology resources than that established by the agency for reproduction of 
the volume of information requested, then the agency may charge, in addition 
to the actual cost of duplication, a special service charge, which shall be 
reasonable and shall be based on the actual cost incurred for such extensive 
use of information technology resources or the labor costs of the personnel 
providing the services, or for a greater use of information technology resources 
that is actually incurred by the agency or attributable to the agency. If anyone 
requesting public information from any public agency is charged a fee that the 
requester believes to be unfair or unreasonable, the requester may ask the 
State Chief Information Officer or his designee to mediate the dispute. 

(c) Persons requesting copies of computer databases may be required to 
make or submit such requests in writing. Custodians of public records shall 
respond to all such requests as promptly as possible. If the request is granted, 
the copies shall be provided as soon as reasonably possible. If the request is 
denied, the denial shall be accompanied by an explanation of the basis for the 
denial. If asked to do so, the person denying the request shall, as promptly as 
possible, reduce the explanation for the denial to writing. 

(d) Nothing in this section shall be construed to require a public agency to 
sais to requests for copies of public records outside of its usual business 

ours. 

(e) Nothing in this section shall be construed to require a public agency to 
respond to a request for a copy of a public record by creating or compiling a 
record that does not exist. If a public agency, as a service to the requester, 
voluntarily elects to create or compile a record, it may negotiate a reasonable 
charge for the service with the requester. Nothing in this section shall be 
construed to require a public agency to put into electronic medium a record 
that is not kept in electronic medium. (1995, c. 388, s. 3; 2004-129, s. 38.) 


Effect of Amendments. — Session Laws’ designee” for “Information Resource Manage- 
2004-129, s. 38, effective July 1, 2004, substi- ment Commission” in subsection (b). 
tuted “State Chief Information Officer or his 


OPINIONS OF ATTORNEY GENERAL 


A governmental entity is not required to J. Mark Payne, Johnston County Attorney, 
record its 800 megahertz radio communi- 2002 N.C. AG LEXIS 3 (1/22/02). 
cations. See opinion of Attorney General to Mr. 


§ 132-7. Keeping records in safe places; copying or repair- 
ing; certified copies. 


Insofar as possible, custodians of public records shall keep them in fireproof 
safes, vaults, or rooms fitted with noncombustible materials and in such 
arrangement as to be easily accessible for convenient use. All public records 
should be kept in the buildings in which they are ordinarily used. Record books 
should be copied or repaired, renovated or rebound if worn, mutilated, 
damaged or difficult to read. Whenever any State, county, or municipal records 
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are in need of repair, restoration, or rebinding, the head of such State agency, 
department, board, or commission, the board of county commissioners of such 
county, or the governing body of such municipality may authorize that the 
records in need of repair, restoration, or rebinding be removed from the 
building or office in which such records are ordinarily kept, for the length of 
time required to repair, restore, or rebind them. Any public official who causes 
a record book to be copied shall attest it and shall certify on oath that it is an 
accurate copy of the original book. The copy shall then have the force of the 
OTIoInal A1Osouew2 Oo) Ss. 7; L9bl, cn294) 


Legal Periodicals. — For comment, “You North Carolina’s Public Records Law,” see 72 
Can’t Always Get What You Want: A Look at N.C.L. Rev. 1527 (1994). 


§ 132-8. Assistance by and to Department of Cultural Re- 
sources. 


The Department of Cultural Resources shall have the right to examine into 
the condition of public records and shall give advice and assistance to public 
officials in the solution of their problems of preserving, filing and making 
available the public records in their custody. When requested by the Depart- 
ment of Cultural Resources, public officials shall assist the Department in the 
preparation of an inclusive inventory of records in their custody, to which shall 
be attached a schedule, approved by the head of the governmental unit or 
agency having custody of the records and the Secretary of Cultural Resources, 
establishing a time period for the retention or disposal of each series of records. 
Upon the completion of the inventory and schedule, the Department of 
Cultural Resources shall (subject to the availability of necessary space, staff, 
and other facilities for such purposes) make available space in its Records 
Center for the filing of semicurrent records so scheduled and in its archives for 
noncurrent records of permanent value, and shall render such other assistance 
as needed, including the microfilming of records so scheduled. (1935, c. 265, s. 
Oa 043. 20 4 | 959 Geos, 6 290) oi, CaO Som 


Legal Periodicals. — For comment, “You North Carolina’s Public Records Law,” see 72 
Can't Always Get What You Want: A Look at N.C.L. Rev. 1527 (1994). 


§ 132-8.1. Records management program administered by 
Department of Cultural Resources; establish- 
ment of standards, procedures, etc.; surveys. 


A records management program for the application of efficient and econom- 
ical management methods to the creation, utilization, maintenance, retention, 
preservation, and disposal of official records shall be administered by the 
Department of Cultural Resources. It shall be the duty of that Department, in 
cooperation with and with the approval of the Department of Administration, 
to establish standards, procedures, and techniques for effective management of 
public records, to make continuing surveys of paper work operations, and to 
recommend improvements in current records management practices including 
the use of space, equipment, and supplies employed in creating, maintaining, 
and servicing records. It shall be the duty of the head of each State agency and 
the governing body of each county, municipality and other subdivision of 
government to cooperate with the Department of Cultural Resources in 
conducting surveys and to establish and maintain an active, continuing 
program for the economical and efficient management of the records of said 
agency, county, municipality, or other subdivision of government. (1961, c. 
1041; 1973, c. 476, s. 48.) 
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§ 132-8.2. Selection and preservation of records consid- 
ered essential; making or designation of pres- 
ervation duplicates; force and effect of dupli- 
cates or copies thereof. 


In cooperation with the head of each State agency and the governing body of 
each county, municipality, and other subdivision of government, the Depart- 
ment of Cultural Resources shall establish and maintain a program for the 
selection and preservation of public records considered essential to the 
operation of government and to the protection of the rights and interests of 
persons, and, within the limitations of funds available for the purpose, shall 
make or cause to be made preservation duplicates or designate as preservation 
duplicates existing copies of such essential public records. Preservation dupli- 
cates shall be durable, accurate, complete and clear, and such duplicates made 
by a photographic, photostatic, microfilm, micro card, miniature photographic, 
or other process which accurately reproduces and forms a durable medium for 
so reproducing the original shall have the same force and effect for all purposes 
as the original record whether the original record is in existence or not. A 
transcript, exemplification, or certified copy of such preservation duplicate 
shall be deemed for all purposes to be a transcript, exemplification, or certified 
copy of the original record. Such preservation duplicates shall be preserved in 
the place and manner of safekeeping prescribed by the Department of Cultural 
Resources. (1961, c. 1041; 1973, c. 476, s. 48.) 


§ 132-9. Access to records. 


(a) Any person who is denied access to public records for purposes of 
inspection and examination, or who is denied copies of public records, may 
apply to the appropriate division of the General Court of Justice for an order 
compelling disclosure or copying, and the court shall have jurisdiction to issue 
such orders. Actions brought pursuant to this section shall be set down for 
immediate hearing, and subsequent proceedings in such actions shall be 
accorded priority by the trial and appellate courts. 

(b) In an action to compel disclosure of public records which have been 
withheld pursuant to the provisions of G.S. 132-6 concerning public records 
relating to the proposed expansion or location of particular businesses and 
industrial projects, the burden shall be on the custodian withholding the 
records to show that disclosure would frustrate the purpose of attracting that 
particular business or industrial project. 

(c) In any action brought pursuant to this section in which a party 
successfully compels the disclosure of public records, the court shall allow the 
prevailing party to recover its reasonable attorneys’ fees if attributed to those 
public records, unless the court finds the agency acted with substantial 
justification in denying access to the public records or the court finds circum- 
stances that would make the award of attorneys’ fees unjust. 

Any attorneys’ fees assessed against a public agency under this section shall 
be charged against the operating expenses of the agency; provided, however, 
that the court may order that all or any portion of any attorneys’ fees so 
assessed be paid personally by any public employee or public official found by 
the court to have knowingly or intentionally committed, caused, permitted, 
suborned, or participated in a violation of this Article. No order against any 
public employee or public official shall issue in any case where the public 
employee or public official seeks the advice of an attorney and such advice is 
followed. 

(d) If the court determines that an action brought pursuant to this section 
was filed in bad faith or was frivolous, the court shall assess a reasonable 
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attorney's fee against the person or persons instituting the action and award it 
to the public agency as part of the costs. (1935, c. 265, s. 9; 1975, c. 787, s. 3; 
1987,"¢. 835,8s, 241995, c, 388, $2.4; 20052532, se2)) 


Local Modification. — Durham: 1998, c. 
227, s. 9; New Hanover: 1981, c. 960; Orange: 
1998; (c230S8, so 14-1995, c, 2398s. Z: city, oF 
Asheville: 1999, c. 206, s. 9; city of Durham: 
1993, c. 227, s. 9; city of Gastonia: 1985 (Reg. 
mess. 1986); 6902s. 32.1991) cx ba7,0s7 

Effect of Amendments. — Session Laws 
2005-332, s. 2, effective October 1, 2005, in 
subsection (c), combined the former introduc- 
tory paragraph and subdivisions (1) and (2) into 
the present first paragraph, and rewrote it; and 


in subsection (d), substituted “shall assess” for 
“may, in its discretion, assess.” 

Legal Periodicals. — For comment on pub- 
lic access to government-held records, see 55 
N.C.L. Rev. 1187 (1977). 

For survey of 1981 administrative law, see 60 
INVOr vRev aiGorGl9s2). 

For comment, “You Can’t Always Get What 
You Want: A Look at North Carolina’s Public 
Records Law,” see 72 N.C.L. Rev. 1527 (1994). 


CASE NOTES 


“Any Person” Includes Corporation. — 
The General Assembly did not intend to exclude 
corporate entities from the scope of the phrase 
“any person” in this section. Advance Publica- 
tions, Inc. v. City of Elizabeth City, 53 N.C. App. 
504, 281 S.E.2d 69 (1981). 

The Public Records Act does not give a 
governmental agency the discretionary 
authority to decline to comply with an 
order for release of records to the public until a 
time when the agency has determined that 
release would be prudent or timely. North Caro- 
lina Press Ass’n v. Spangler, 94 N.C. App. 694, 
381 S.E.2d 187, cert. denied, 325 N.C. 709, 388 
S.E.2d 461 (1989). 

The North Carolina Public Records Act 
does not appear to allow a government 
entity to bring a declaratory judgment 
action; only the person making the public 
records request is entitled to initiate judicial 
action to seek enforcement of its request. Mc- 
Cormick v. Hanson Aggregates Southeast, Inc., 


164 N.C. App. 459, 596 S.E.2d 431, 2004 N.C. 
App. LEXIS 1038 (2004). 

A suit brought to compel the disclosure 
of public records under this section is not 
a special proceeding, but is a civil action to 
which the Rules of Civil Procedure apply and 
which requires service of a summons to com- 
mence the action. Charns v. Brown, 129 N.C. 
App. 635, 502 S.E.2d 7, 1998 N.C. App. 668 
(1998), cert. denied, 349 N.C. 228, 515 S.E.2d 
(OU 1993)) 

Cited in Carnahan v. Reed, 53 N.C. App. 589, 
281 S.E.2d 408 (1981); Housing Auth. v. Mont- 
gomery, 55 N.C. App. 422, 286 S.E.2d 114 
(1982); North Carolina State Bd. of Registra- 
tion for Professional Eng’rs & Land Surveyors 
v. HTC, 615°F), Supp, £155 <4. DN: Gyaloga,- 
Shella v. Moon, 125 N.C. App. 607, 481 S.E.2d 
363 (1997); Multimedia Publishing of N.C., Inc. 
v. Henderson County, 1386 N.C. App. 567, 525 
S.E.2d 786 (2000), cert. denied, 351 N.C. 474, 
543 S.E.2d 492 (2000). 


§ 132-10. Qualified exception for geographical informa- 
tion systems. 


Geographical information systems databases and data files developed and 
operated by counties and cities are public records within the meaning of this 
Chapter. The county or city shall provide public access to such systems by 
public access terminals or other output devices. Upon request, the county or 
city shall furnish copies, in documentary or electronic form, to anyone 
requesting them at reasonable cost. As a condition of furnishing an electronic 
copy, whether on magnetic tape, magnetic disk, compact disk, or photo-optical 
device, a county or city may require that the person obtaining the copy agree 
in writing that the copy will not be resold or otherwise used for trade or 
commercial purposes. For purposes of this section, publication or broadcast by 
the news media, real estate trade associations, or Multiple Listing Services 
operated by real estate trade associations shall not constitute a resale or use of 
the data for trade or commercial purposes and use of information without 
resale by a licensed professional in the course of practicing the professional’s 
profession shall not constitute use for a commercial purpose. For purposes of 
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this section, resale at cost by a real estate trade association or Multiple Listing 
Services operated by a real estate trade association shall not constitute a 
resale or use of the data for trade or commercial purposes. (1995, c. 388, s. 5; 
1907-193. S.1.) 


Editor’s Note. — Session Laws 1995, c.151 Greensboro, High Point and Salisbury and 
which made a qualified public records exception Cabarrus, Cumberland and Gulford Counties 
from the public records act for the Geographical _ was essentially the same as this section. 
information systems of the cities of Concord, 
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Chapter 133. 
Public Works. 


Article 1. Sec. 
eC ALLE haa 133-12. Expenses incidental to transfer of 
? property. 
Sec. 133-13. Administration. 
133-1. Employment of architects, etc., on pub- 133-14. Regulations and procedures. 
lic works when interested in useof 133-15. Payments not to be considered as in- 
materials prohibited. BU poe : 
133-1.1. Certain buildings involving public 133-16. Real property furnished to the federal 
funds to be designed, etc., by ar- government. 
bierrich augheer J 133-17. Administrative payments. 
133-2. Drawing of plans by material furnisher 133-18. Additional payments by political sub- 
Brguinited: eG ay arora R 
133-3. Specifications to carry competitive j ue “22. [Reserved] 
items; substitution of materials. Article 3. 
133-4. Violation of Chapter made misde- : 
ae ee Regulation of Contractors for 
133-4.1. Guaranteed energy savings contracts. Public Works. 
, 133-23. Definition. 
Article 2. 133-24. Government contracts; violation of 
Relocation Assistance. G.S. 75-1 and 75-2. 
133-25. Conviction; punishment. 
133-5. Short title. 133-26. Individuals convicted may not serve on 
133-6. Declaration of purpose. licensing boards. 
133-7. Definitions. 133-27. Suspension from bidding. 
133-8. Moving and related expenses. 133-28. Civil damages; liability; statute of lim- 
133-9. Replacement housing for homeowners. itations. 
133-10. Replacement housing for tenants and 133-29. Reporting of violations of G.S. 75-1 or 
certain others. 75-2. 
133-10.1. Authorization for replacement hous- 133-30. Noncollusion affidavits. 
ing. 133-31. Perjury; punishment. 
133-11. Relocation assistance advisory ser- 133-32. Gifts and favors regulated. 
vices. 133-33. Cost estimates; bidders’ lists. 
ARTICLE 1. 


General Provisions. 


§ 133-1. Employment of architects, etc., on public works 
when interested in use of materials prohib- 
ited. 


It shall be unlawful for any architect, engineer, or other individual, firm, or 
corporation providing design services for any city, county or State work 
supported wholly or in part with public funds, knowingly to specify any 
building materials, equipment or other items which are manufactured, sold or 
distributed by any firm or corporation in which such designer or specifier has 
a financial interest by reason of being a partner, officer, employee, agent or 
substantial stockholder. (1933, c. 66, s. 1; 1977, c. 730.) 


County Board of Education: 1983, c. 580; 1985, 
e; 1202198 Memos fec 


Local Modification. — (As to this Chapter) 
New Hanover: 1983, c. 365; Tyrrell: 1983, c. 
206211985, ¢c. 120; 1987, °a 58, s. 1; ‘Tyrrell 
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§ 133-1.1. Certain buildings involving public funds to be 
designed, etc., by architect or engineer. 


(a) In the interest of public health, safety and economy, every officer, board, 
department, or commission charged with the duty of approving plans and 
specifications or awarding or entering into contracts involving the expenditure 
of public funds in excess of: 

(1) Three hundred thousand dollars ($300,000) for the repair of public 
buildings where such repair does not include major structural change 
in framing or foundation support systems, 

(la) One hundred thousand dollars ($100,000) for the repair of public 
buildings affecting life safety systems, 

(2) One hundred thirty-five thousand dollars ($135,000) for the repair of 
public buildings where such repair includes major structural change 
in framing or foundation support systems, or 

(3) One hundred thirty-five thousand dollars ($135,000) for the construc- 
tion of, or additions to, public buildings or State-owned and operated 
utilities, 

shall require that such plans and specifications be prepared by a registered 
architect, in accordance with the provisions of Chapter 83A of the General 
Statutes, or by a registered engineer, in accordance with the provisions of 
Chapter 89C of the General Statutes, or by both architect and engineer, 
particularly qualified by training and experience for the type of work involved, 
and that the North Carolina seal of such architect or engineer together with 
the name and address of such architect or engineer, or both, be placed on all 
these plans and specifications. 

(b)(1) On all projects requiring the services of an architect, an architect 
shall conduct frequent and regular inspections or such inspections as 
required by contract and shall issue a signed and sealed certificate of 
compliance to the awarding authority that: 

a. The inspections of the construction, repairs or installations have 
been conducted with the degree of care and professional skill and 
judgment ordinarily exercised by a member of that profession; 
and 

b. To the best of his knowledge and in the professional opinion of the 
architect, the contractor has fulfilled the obligations of such 
plans, specifications, and contract. 

(2) On all projects requiring the services of an engineer, an engineer shall 
conduct frequent and regular inspections or such inspections as 
required by contract and shall issue a signed and sealed certificate of 
compliance to the awarding authority that: 

a. The inspections of the construction, repairs, or installations have 
been conducted with the degree of care and professional skill and 
eee ordinarily exercised by a member of that profession: 
an 

b. To the best of his knowledge and in the professional opinion of the 
engineer, the contractor has fulfilled the obligations of such plans, 
specifications, and contract. 

(3) No certificate of compliance shall be issued until the architect and/or 
engineer is satisfied that the contractor has fulfilled the obligations of 
such plans, specifications, and contract. 

(c) The following shall be excepted from the requirements of subsection (a) 
of this section: 

(1) Dwellings and outbuildings in connection therewith, such as barns 
and private garages. 

(2) Apartment buildings used exclusively as the residence of not more 
than two families. 
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(3) Buildings used for agricultural purposes other than schools or assem- 
eat halls which are not within the limits of a city or an incorporated 
village. 

(4) Temporary buildings or sheds used exclusively for construction pur- 
poses, not exceeding 20 feet in any direction, and not used for living 
quarters. 

(5) Pre-engineered garages, sheds, and workshops up to 5,000 square feet 
used exclusively by city, county, public school, or State employees for 
purposes related to their employment. For pre-engineered garages, 
sheds, and workshops constructed pursuant to this subdivision, there 
shall be a minimum separation of these structures from other build- 
ings or property lines of 30 feet. 

(d) On projects on which no registered architect or engineer is required 
pursuant to the provisions of this section, the governing board or awarding 
authority shall require a certificate of compliance with the State Building Code 
from the city or county inspector for the specific trade or trades involved or 
from a registered architect or engineer, except that the provisions of this 
subsection shall not apply to projects where any of the following apply: 

(1) The plans and specifications are approved by the Department of 
Administration, Division of State Construction, and the completed 
project is inspected by the Division of State Construction and the 
State Electrical Inspector. 

(2) The project is exempt from the State Building Code. 

(3) The project has a total projected cost of less than $100,000 and does 
not alter life safety systems. 

(e) All plans and specifications for public buildings of any kind shall be 
identified by the name and address of the author thereof. 

(f) Neither the designer nor the contractor involved shall receive his final 
payment until the required certificate of compliance shall have been received 
by the awarding authority. 

(g) On all facilities which are covered by this Article, other than those listed 
in subsection (c) of this section and which require any job-installed finishes, the 
plans and specifications shall include the color schedule. (1953, c. 1339; 1957, 
Geode 196aece 752. 1973,"c: 1414,"s. 2: 1979, c. 891; 1981, c. 687; 1983 (Reg. 
Bess). 1984),.c..970, s. 1; 1989, c. 24; 1997-412, s. 11; 1998-212, s. 11.8(e); 


2001-496, ss. 6, 8(e); 2003-305, s. 1; 2005-300, s. 1.) 


Editor’s Note. — See Session Laws 1987 
(Reg. Sess., 1988), c. 1086, s. 123(b), for the 
exemption of the Office of State Budget and 
Management from the requirements of this 
section when contracting for and supervising 
the design, construction, or demolition of prison 
facilities designated in c. 1086, s. 123, subdivi- 
sions (1)through (5) of subsection (a); the re- 
quirement that contracts for such work include 
a penalty for failure to complete the work by a 
specified date; the construction of dormitories 
to comply with the consent judgment in the 
case of HUBERT v. WARD; and the expiration 
of c. 1086, s. 123(b), upon completion of the 
capital projects designated in c. 1086, s. 123, 
subdivisions (1) through (5) of subsection (a). 

Session Laws 1989, c. 754, s. 28(a) provided: 
“(a) Of the funds appropriated in Section 4 of 
this act to the Office of State Budget and 
Management for the purpose of construction of 
prison facilities, the Office of State Budget and 
Management may contract for and supervise 


all aspects of administration, technical assis- 
tance, design, construction, or demolition of 
prison facilities without being subject to the 
requirements of the following statutes and 
rules implementing those statutes: G.S. 143- 
135.26(1), 143-128, 143-129, 143-132, 143-134, 
143-131, 143-135.26, 143-64.10 through 143- 
64.13, 113A-1 through 113A-10, 113A-50 
through 113A-66, 133-1.1(b), and 133-1.1(g). All 
contracts for the design, construction, or dem- 
olition of these facilities shall include a penalty 
for failure to complete the work by a specified 
date.” 

As to exemption of the Office of State Budget 
and Management from the requirements of this 
section in the administration and implementa- 
tion of the Prison Facilities Legislative Bond 
Act of 1990, see Session Laws 1989 (Reg. Sess., 
1990), c. 933, s. 6(4). 

As to the exemption of the Office of State 
Budget and Management from the require- 
ments of this section in the implementation of 
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providing prison facilities under the provisions 
of the State Prison and Youth Services Facili- 
ties Bond Act, see Session Laws 1989 (Reg. 
Sess., 1990), c. 935, s. 6(a)(4). 

As to exemption of the Office of State Budget 
and Management from the requirements of 
subsection (b) of this section with respect to 
facilities authorized for the Department of Cor- 
rection, see Session Laws 1991, c. 689, s. 239(f), 
as amended by Session Laws 1991 (Reg. Sess., 
1992) vo 1044s 24 1b), 

As to exemption of the Office of State Con- 
struction of the Department of Administration 
from subsection (g) of this section to the extent 
necessary to expedite delivery with respect to 
construction of certain state prison and youth 
service facilities, see Session Laws 1993, c. 550, 
S210) 

As to exemption of the Office of State Con- 
struction of the Department of Administration 
from the requirements of subsection (g) of this 
section to the extent necessary to expedite 
delivery of certain prison facilities, see Session 
Laws 1994, Extra Session, c. 24, s. 67. 

Session Laws 1995, c. 507, s. 27.10, provides 
that if the construction of prison facilities in 
Avery and Mitchell Counties must be expedited 
for good cause, as determined by the Secretary 
of Administration and Secretary of Correction, 
the Office of State Construction of the Depart- 
ment of Administration shall be exempt from 
the following statutes and rules to the extent 
necessary to expedite delivery: G.S. 113A-1 
through 113A-10, 113A-50 through 113A-66, 
133-1.1(g), 143-128, 143-129, 143-131, 143-132, 
143-134, 143-135.26, and 143-408.1 through 
143-408.7. 

Session Laws 1996, Second Extra Session, c. 
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18, s. 23.4(a), provides in part that the Depart- 
ment of Justice, in consultation with the Office 
of State Construction of the Department of 
Administration, shall contract for and super- 
vise all aspects of administration, technical 
assistance, design, construction, or demolition 
of all facilities in order to implement the re- 
pairs and renovations of the Western Justice 
Academy without being subject to this statute. 

Session Laws 1996, Second Extra Session, ec. 
18, s. 1.1, provides: “This act shall be known as 
the Current Operations Appropriations Act of 
199G.” 

Session Laws 1996, Second Extra Session, c. 
18, s. 29.2, provides: “Except for statutory 
changes or other provisions that clearly indi- 
cate an intention to have effects beyond the 
1996-97 fiscal year, the textual provisions of 
this act apply only to funds appropriated for, 
and activities occurring during, the 1996-97 
fiscal year.” 

Session Laws 1997-412, s. 14, provided that 
s. 11 of that act, which amended subsection (d), 
would expire July 1, 2001. 

As to exemption of the Office of State Con- 
struction of the Department of Administration 
from subsection (g) and rules implementing 
subsection (g), to the extent necessary to expe- 
dite delivery of juvenile facilities, see Session 
Laws 1998-202, s. 35(a), quoted under G-.S. 
143-128. 

Session Laws 2001-496, s. 14, which provided 
that the amendments to subsection (d) of this 
section by Session Laws 2001-496, s. 8(e), 
would expire December 31, 2006, was subse- 
quently amended by Session Laws 2005-300, s. 
1, to delete the expiration clause. 

Session Laws 2001-496, s. 13.1, is a sever- 
ability clause. 


CASE NOTES 


Applied in Barrett v. Craven County Bd. of 
Educ., 70 F.R.D. 466 (E.D.N.C. 1976). 
Cited in Nat Harrison Assocs. v. North Caro- 


lina State Ports Auth., 280 N.C. 251, 185 S.E.2d 
AIS (LOT 2 


OPINIONS OF ATTORNEY GENERAL 


Rest Area Structures Are Public Build- 
ings Within the Meaning of This Section. 
— See opinion of Attorney General to Mr. John 
Davis, Chief Engineer, State Highway Commis- 
sion, 40 N.C.A.G. 541 (1970). 

Application of Subsection (g). — Subsec- 
tion (g) of this section, which requires plans and 
specifications for the construction or repair of 


certain public buildings to include a “color 
schedule” for “job-installed finishes,” applies to 
all finished material incorporated into the con- 
struction work at the site, such as paint, wall 
covering, flooring, tile, laminates and paneling. 
See opinion of Attorney General to Mr. Edward 
FE. Hollowell, Attorney for Wake County Hospi- 
tal, Inc., 49 N.C.A.G. 78 (1979). 
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§ 133-2. rete of plans by material furnisher prohib- 
ited. 


It shall be unlawful for any architect, engineer, designer or draftsman, 
employed on county, State, or city works, to employ or allow any manufacturer, 
his representatives or agents, to write, plan, draw, or make specifications for 
such works or any part thereof. (19338, c. 66, s. 2.) 


§ 133-3. Specifications to carry competitive items; substi- 
tution of materials. 


All architects, engineers, designers, or draftsmen, when providing design 
services, or writing specifications, directly or indirectly, for materials to be 
used in any city, county or State work, shall specify in their plans the required 
performance and design characteristics of such materials. However, when it is 
impossible or impractical to specify the required performance and design 
characteristics for such materials, then the architect, engineer, designer or 
draftsman may use a brand name specification so long as they cite three or 
more examples of items of equal design or equivalent design, which would 
establish an acceptable range for items of equal or equivalent design. The 
specifications shall state clearly that the cited examples are used only to 
denote the quality standard of product desired and that they do not restrict 
bidders to a specific brand, make, manufacturer or specific name; that they are 
used only to set forth and convey to bidders the general style, type, character 
and quality of product desired; and that equivalent products will be acceptable. 
Where it is impossible to specify performance and design characteristics for 
such materials and impossible to cite three or more items due to the fact that 
there are not that many items of similar or equivalent design in competition, 
then as many items as are available shall be cited. On all city, county or State 
works, the maximum interchangeability and compatibility of cited items shall 
be required. The brand of product used on a city, county or State work shall not 
limit competitive bidding on future works. Specifications may list one or more 
preferred brands as an alternate to the base bid in limited circumstances. 
Specifications containing a preferred brand alternate under this section must 
identify the performance standards that support the preference. Performance 
standards for the preference must be approved in advance by the owner in an 
open meeting. Any alternate approved by the owner shall be approved only 
where (i) the preferred alternate will provide cost savings, maintain or improve 
the functioning of any process or system affected by the preferred item or 
items, or both, and (ii) a justification identifying these criteria is made 
available in writing to the public. Substitution of materials, items, or equip- 
ment of equal or equivalent design shall be submitted to the architect or 
engineer for approval or disapproval; such approval or disapproval shall be 
made by the architect or engineer prior to the opening of bids. The purpose of 
this statute is to mandate and encourage free and open competition on public 
contracts. (1933, c. 66, s. 3; 1951, c. 1104, s. 5; 1993, c. 334, s. 7.1; 2002-107, s. 
5; 2002-159, s. 64(c).) 


§ 133-4. Violation of Chapter made misdemeanor. 


Any person, firm, or corporation violating the provisions of this Chapter 
shall be guilty of a Class 3 misdemeanor and upon conviction, license to 
practice his profession in this State shall be withdrawn for a period of one year 
and he shall only be subject to a fine of not more than five hundred dollars 
($500:00). (1933, c. 66, s. 4; 1993, c. 539, s. 969; 1994, Ex. Sess., c. 24, 's. 14(c).) 
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CASE NOTES 


Violation a Crime. — This section makes — v. Craven County Bd. of Educ., 70 FR.D. 466 
the violation of the provisions of Chapter 133, (E.D.N.C. 1976). 
and the provisions of Chapter 83A, and its rules Applied in Nat Harrison Assocs. v. North 
and regulations by incorporation by reference, Carolina State Ports Auth., 280 N.C. 251, 185 
a crime calling for specific punishment. Barrett S.E.2d 793 (1972). 


§ 133-4.1. Guaranteed energy savings contracts. 


Except for G.S. 133-1 and [G.S.] 133-1.1, the provisions of this Article shall 
not apply to energy conservation measures undertaken as part of a guaranteed 
energy savings contract entered into pursuant to the provisions of Part 2 of 
Article 3B of Chapter 143 of the General Statutes. (1993 (Reg. Sess., 1994), c. 
Cipuses. 2002-168. 16.11 s1.) 


Editor’s Note. — Session Laws 2002-161, s. use of any method of contracting authorized by 
12, provides that nothing in the act limits the local law or other applicable laws. 


ARTICLE 2. 


Relocation Assistance. 


§ 133-5. Short title. 


This Article shall be cited as “The Uniform Relocation Assistance and Real 
Property Acquisition Policies Act.” (1971, c. 1107, s. 1.) 


Local Modification. — (As to this Article) 
Durham: 1989, c. 513. 


CASE NOTES 


Relocation Assistance Act Held Consti- N.C. App. 401, 204 S.E.2d 533, cert. denied, 285 
tutional. — See Quick v. City of Charlotte, 21 N.C. 590, 205 S.E.2d 723 (1974). 


§ 133-6. Declaration of purpose. 


The purpose of this Article is to establish a uniform policy for the fair and 
equitable treatment of persons displaced as a result of public works programs 
in order that such persons shall not suffer disproportionate injuries as a result 
of programs designed for the benefit of the public as a whole and to insure 
continuing eligibility for federal aid funds to the State and its agencies and 
subdivisions. (1971, c. 1107, s. 1.) 


CASE NOTES 


Cited in Quick v. City of Charlotte, 21 N.C. North Carolina Dep’t of Transp., 44 N.C. App. 
App. 401, 204 S.H.2d 533 (1974); Henry v. 170, 260 S.E.2d 438 (1979). 


§ 133-7. Definitions. 


As used in this Article: 
(1) “Agency” means the State of North Carolina or any board, bureau, 
commission, institution, or other agency of the State, or any board or 
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governing body of a political subdivision of the State, or an agency, 

commission, or authority of a political subdivision of the State. 

(2) “Business” means any lawful activity, excepting a farm operation, 
conducted primarily: 

a. For the purchase, sale, lease and rental of personal and real 
property, and for the manufacture, processing, or marketing of 
products, commodities, or any other personal property; 

b. For the sale of services to the public; 

c. By a nonprofit organization; or 

d. Solely for the purposes of G.S. 133-8(a), for assisting in the 
purchase, sale, resale, manufacture, processing, or marketing of 
products, commodities, personal property, or services by the 
erection and maintenance of an outdoor advertising display or 
displays, whether or not such display or displays are located on 
the premises on which any of the above activities are conducted. 

(3)a. “Displaced person” means, except as provided in subdivision (a)(i1) — 

(i) Any person who moves from real property, or moves his 
personal property from real property — (A) as a direct result 
of a written notice of intent to acquire or the acquisition of 
such real property in whole or in part for a program or project 
undertaken by an agency; or (B) on which such person is a 
residential tenant or conducts a small business, a farm 
operation, or business defined in G.S. 133-7(2)(d) as a direct 
result of rehabilitation, demolition, or such other displacing 
activity as the agency may prescribe, under a program or 
project undertaken by an agency in any case in which the 
agency determines that such displacement 1s permanent; and 

(ii) Solely for the purposes of G.S. 133-8(a) and (b) and GS. 
133-11, any person who moves from real property, or moves 
his personal property from real property — (A) as a direct 
result of a written notice of intent to acquire or the acquisi- 
tion of other real property, in whole or in part, on which such 
person conducts a business or farm operation, for a program 
or project undertaken by an agency; or (B) as a direct result 
of rehabilitation, demolition, or such other displacing activity 
as the agency may prescribe, of other real property on which 
such person conducts a business or farm operation, under a 
program or project undertaken by an agency where the 
agency determines that such displacement is permanent. 

b. The term “displaced person” does not include — 

(i) A person who has been determined, according to criteria 
established by the agency, to be either unlawfully occupying 
the displacement dwelling or to have occupied such dwelling 
for the purpose of obtaining assistance under this Article; 

(ii) In any case in which the agency acquires property for a 
program or project, any person (other than a person who was 
an occupant of such property at the time it was acquired) who 
occupies such property on a rental basis for a short term or a 
period subject to termination when the property is needed for 
the program or project. 

(4) “Farm operation” means any activity conducted solely or primarily for 
the production of one or more agricultural products or commodities, 
including timber, for sale or home use, and customarily producing 
such products or commodities in sufficient quantity to be capable of 
contributing materially to the operator’s support. 

(5) “Person” means any individual, partnership, corporation or associa- 
tion. 
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“Program or project” for the purpose of this Article shall mean any 
construction or rehabilitation project undertaken by an agency, as 
herein defined or the utilization of real property by an agency for any 
other public purposes, and to which program or project the agency 
makes this Article applicable. 

“Relocation officer” means the head of the department delegated the 
authority to carry out relocation policies by the agency. 
“Comparable replacement dwelling” means any dwelling that is (i) 
decent, safe, and sanitary; (ii) adequate in size to accommodate the 
occupants; (111) within the financial means of the displaced person; (iv) 
functionally equivalent; (v) in an area not subject to unreasonably 
adverse environmental conditions; and (vi) in a location generally not 
less desirable than the location of the displaced person’s dwelling with 
respect to public utilities, facilities, services, and the displaced per- 
son’s place of employment. 

“Appraisal” means a written statement independently and impartially 
prepared by a qualified appraiser setting forth an opinion of defined 
value of an adequately described property as of a specific date, 
supported by the presentation and analysis of relevant market 
information. 


(10) “Lead agency” means the North Carolina Department of Transporta- 


tion. The lead agency shall issue such rules and regulations as may be 
necessary to carry out this Article and to comply with federal aid 
regulations. (1971, -c. OV ism 1960 ec 2 Seale) 


Editor’s Note. — The reference to G.S. 133- 
7(2)(d) found in subdivision (3)a(i) of this sec- 


tion was apparently meant to be to G.S. 133- 
7(2)d. 


CASE NOTES 


The definition of “displaced person” 
does not unconstitutionally discriminate 
against persons who are forced to move from 
real property before January 1, 1972, by deny- 
ing to them but granting to others who moved 
from the property “on or after January 1, 1972” 


assistance under the various provisions of the 
Relocation Assistance Act. Quick v. City of 
Charlotte, 21 N.C. App. 401, 204 S.E.2d 533, 
cert. denied, 285 N.C. 590, 205 S.E.2d 723 
(1974). 


§ 133-8. Moving and related expenses. 


(a) Whenever the acquisition of real property for a program or project 
undertaken by an agency will result in the displacement of any person, such 
agency shall make a payment to any displaced person, upon application as 


approved by the head of the agency for: 


(1) Actual reasonable expenses in moving himself, his family, business, 
farm operation, or other personal property; 
(2) Actual direct losses of tangible personal property as a result of moving 


or discontinuing a business or farm operation, but not to exceed an 
amount equal to the reasonable expenses that would have been 
required to relocate such property, as determined by the relocation 
officer; and 


(3) Actual reasonable expenses in searching for a replacement business or 


farm in accordance with criteria established by the lead agency, but 
not to exceed two thousand five hundred dollars ($2,500); and 


(4) Actual reasonable expenses necessary to reestablish a displaced farm, 


nonprofit organization, or small business at its new site, in accordance 
with criteria to be established by the lead agency, but not to exceed ten 
thousand dollars ($10,000). 
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(b) Any displaced person eligible for payments under subsection (a) of this 
section who is displaced from a dwelling and who elects to accept the payments 
authorized by this subsection in lieu of the payments authorized by subsection 
(a) of this section may receive an expense and dislocation allowance, which 
shall be determined according to a schedule established by the lead agency. 

(c) Any displaced person eligible for payments under subsection (a) of this 
section who is displaced from the person’s place of business or farm operation 
and who is eligible under criteria established by the lead agency may elect to 
accept the payment authorized by this subsection in lieu of the payment 
authorized by subsection (a) of this section. Such payment shall consist of a 
fixed payment in an amount to be determined according to criteria established 
by the lead agency, except that such payment shall not be less than one 
thousand dollars ($1,000) nor more than twenty thousand dollars ($20,000). A 
person whose sole business at the displacement dwelling is the rental of such 
property to others shall not qualify for a payment under this subsection. (1971, 
Cot. amt 989.0528, 59 2;:2005-331,:s. 1) 


Effect of Amendments. — Session Laws  ($2,500)” for “one thousand dollars ($1,000.00)” 
2005-331, s. 1, effective August 26, 2005, sub- in subdivision (a)(3). 
stituted “two thousand five hundred dollars 


CASE NOTES 


Relocation Payments in Discretion of amount of payments, if granted, be calculated 
Agency Officials. — Subsections (a), (b), and other than as the agency officials determine. 
(c) of this section commit the matter of reloca- Henry v. North Carolina Dep’t of Transp., 44 
tion assistance payments absolutely and solely N.C. App. 170, 260 S.E.2d 488 (1979), cert. 
to the discretion of the officials of the agency denied, 299 N.C. 330, 265 S.E.2d 396 (1980). 
involved. This section confers no right either to Cited in Quick v. City of Charlotte, 21 N.C. 
receive such payments or to demand that the App. 401, 204 S.E.2d 533 (1974). 


§ 133-9. Replacement housing for homeowners. 


(a) In addition to payments otherwise authorized by this Article and subject 
to the provisions of G.S. 133-10.1 the agency shall make an additional payment 
not in excess of twenty-two thousand five hundred dollars ($22,500) to any 
displaced person who is displaced from a dwelling actually owned and occupied 
by such displaced person for not less than 180 days prior to the initiation of 
negotiations for the acquisition of the property. Such additional payment shall 
include the following elements: 

(1) The amount, if any, which when added to the acquisition cost of the 
dwelling acquired by the agency, equals the reasonable cost of a 
comparable replacement dwelling. All determinations required to 
carry out this section shall be made in accordance with standards 
established by the lead agency. 

(2) The amount, if any, which will compensate such displaced person for 
any increased interest costs and other debt service costs which such 
person is required to pay for financing the acquisition of any such 
comparable replacement dwelling. Such amount shall be paid only if 
the dwelling acquired by the agency was encumbered by a bona fide 
mortgage which was a valid lien on such dwelling for not less than 180 
days immediately prior to the initiation of negotiations for the 
acquisition of such dwelling in accordance with criteria to be estab- 
lished by the lead agency. 

(3) Reasonable expenses incurred by such displaced person for evidence of 
title, recording fees, and other closing costs incident to the purchase of 
the replacement dwelling, but not including prepaid expenses. 
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(b) The additional payment authorized by this section shall be made only to 
a displaced person who purchases and occupies a comparable replacement 
dwelling within one year after the date on which such person receives final 
payment from the agency for the acquired dwelling, except that the agency 
may extend such period for good cause. If such period is extended, the payment 
under this section shall be based on the costs, of relocating the person to a 
comparable replacement dwelling within one year of such date. 

(c) The agency may, in cooperation with any federal agency upon application 
by a mortgagee, insure any mortgage (including advances during construction) 
on a comparable replacement dwelling executed by a displaced person assisted 
under this section, which mortgage is eligible for insurance under any federal 
law administered by such agency notwithstanding any requirements under 
such law relating to age, physical condition, or other personal characteristics 
of eligible mortgagors, and may make commitments for the insurance of such 
mortgage prior to the date of execution of the mortgage. (1971, c. 1107, s. 1; 
LOSI a ClO SOOO n Cueto a0) 


Local Modification. — City of Durham: 
199 S0C, O04 .a5. 1: 


CASE NOTES 


Cited in Quick v. City of Charlotte, 21 N.C. 
App. 401, 204 S.E.2d 533 (1974). 


§ 133-10. Replacement housing for tenants and certain 
others. 


(a) In addition to amounts otherwise authorized by this Article, the agency 
shall make a payment to or for any displaced person displaced from any 
dwelling not eligible to receive a payment under G.S. 133-9 which dwelling was 
actually and lawfully occupied by such displaced person for not less than 90 
days immediately prior to (1) the initiation of negotiations for acquisition of 
such dwelling, or (2) in any case in which displacement is not a direct result of 
acquisition, such other event as the agency shall prescribe. Such payment shall 
consist of the amount necessary to enable such person to lease or rent for a 
period not to exceed 42 months, a comparable replacement dwelling, but not to 
exceed five thousand two hundred fifty dollars ($5,250). At the discretion of the 
agency, a payment under this subsection may be made in periodic installments. 
Computation of a payment under this subsection to a low-income displaced 
person for a comparable replacement dwelling shall take into account such 
person’s income. 

(b) Any person eligible for a payment under subsection (a) of this section 
may elect to apply such payment to a down payment on, and other incidental 
expenses pursuant to, the purchase of a comparable replacement dwelling. Any 
such person may, at the discretion of the agency, be eligible under this 
subsection for the maximum payment allowed under subsection (a), except 
that, in the case of a displaced homeowner who has owned and occupied the 
displacement dwelling for at least 90 days but not more than 180 days 
immediately prior to the initiation of negotiations for the acquisition of such 
dwelling, such payment shall not exceed the payment such person would 
otherwise have received under G.S. 133-9(a) had the person owned and 
occupied the displacement dwelling 180 days prior to the initiation of such 
negotiations. (1971, c. 1107, s. 1; 1981, c. 101, s. 2; 1989, c. 28,.s. 4.) 
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CASE NOTES 


Cited in Quick v. City of Charlotte, 21 N.C. 
App. 401, 204 S.E.2d 533 (1974). 


§ 133-10.1. Authorization for replacement housing. 


(a) Asa last resort, if a project cannot proceed to actual construction because 
of the lack of availability of comparable sale or rental housing, or because 
required federal-aid payments are in excess of those otherwise authorized by 
this Article, the State of North Carolina and its agencies may: 

(1) Undertake through private contractors, after competitive bidding, to 
provide for the construction and renovation of the necessary housing, 

(2) Purchase sites and improvements after publishing in a newspaper of 
general circulation in the county in which such sites are located a 
public notice of the proposed transaction, including a description of 
the sites and improvements to be purchased, the owner or owners 
thereof, the terms of the transaction including the price and date of 
the proposed purchase, and a brief description of the factors upon 
which the agency has based its determination that such housing is not 
otherwise available, and 

(3) Sell or lease the premises to the displaced person upon such terms as 
the agency deems necessary. 

(4) Exceed the limitation in G.S. 133-9(a) and 1338-10. 

(b) Cities, counties and other local governments and agencies may comply 
with and provide assistance authorized under the Federal Uniform Relocation 
and Real Property Acquisition Policy Act of 1970, as amended, for last resort 
bpomeinemals(o.c. olo: LYS) c. 10) ss. 3, 4: 1989, ¢. 28, s. 5.) 


§ 133-11. Relocation assistance advisory services. 


(a) Programs or projects undertaken by an agency shall be planned in a 
manner that (1) recognizes, at any early stage in the planning of such 
programs or projects and before the commencement of any actions which will 
cause displacements of individuals, families, businesses, and farm operations, 
and (2) provides for the resolution of such problems in order to minimize 
adverse impacts on displaced persons and to expedite program or project 
advancement and completion. 

(b) Agencies shall ensure that the relocation assistance advisory services 
described in subsection (c) of this section are made available to all persons 
displaced by such agency. If such agency determines that any person occupying 
property immediately adjacent to the property where the displacing activity 
occurs suffers substantial economic injury as a result thereof, the agency may 
make such advisory services available to that person. 

(c) Each relocation assistance advisory program required by subsection (b) 
of this section shall include such measures, facilities, or services as may be 
necessary or appropriate in order to: 

(1) Determine, and make timely recommendations on, the needs and 
preferences, if any, of displaced persons for relocation assistance; 

(2) Provide current and continuing information on the availability, sales 
prices, and rental charges of comparable replacement dwellings for 
displaced homeowners and tenants and suitable locations for busi- 
nesses and farm operations; 

(3) Assist a person displaced from a business or farm operation in 
obtaining and becoming established in a suitable replacement loca- 
tion; 
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(4) Supply G) information concerning federal, State, and local programs 
which may be of assistance to displaced persons, and (ii) technical 
assistance to such persons in applying for assistance under such 
programs; 

(5) Provide other advisory services to displaced persons in order to 
minimize hardships to such persons in adjusting to relocation; and 

(6) The agency shall coordinate relocation activities performed by such 
agency with other federal, State, or local governmental actions in the 
community which could affect the efficient and effective delivery of 
relocation assistance and related services. 

(d) Notwithstanding G.S. 133-7(3)b, in any case in which a displacing 
agency acquires property for a program or project, any person who occupies 
such property on a rental basis for a short term or a period subject to 
termination when the property is needed for the program or project shall be 
eligible for advisory services to the extent determined by the agency. (1971, c. 
LALO et lOS9e C28.95.6.) 


CASE NOTES 


Cited in Quick v. City of Charlotte, 21 N.C. 
App. 401, 204 S.E.2d 533 (1974). 


§ 133-12. Expenses incidental to transfer of property. 


(a) In addition to amounts otherwise authorized by this Article, the agency 
is authorized to reimburse or to pay on behalf of the owners of real property 
acquired for a program or project for reasonable and necessary expenses 
incurred for: 

(1) Recording fees, transfer taxes, and similar expenses incidental to 
conveying such property; 

(2) Penalty costs for prepayment of any preexisting mortgage recorded 
and entered into in good faith encumbering such real property; and 

(3) The pro rata portion of real property taxes paid which are allocable to 
a period subsequent to vesting of title in the agency, or the effective 
uate of possession of such real property by the agency, whichever is 
earlier. 

(b) Local taxing authorities shall accept prepayment of the agency’s esti- 
mate of the amount of any taxes not levied but constituting a lien against real 
estate acquired by the agency, or the agency’s estimate of its pro rata portion 
of such taxes, and such prepayment shall be applied to such taxes upon levy 
being made, (1971, .c. 1107. s. 1.) 


CASE NOTES 


Cited in Quick v. City of Charlotte, 21 N.C. 
App. 401, 204 S.E.2d 533 (1974). 


§ 133-13. Administration. 


(a) The agency may enter into contracts with any individual, firm, associa- 
tion or corporation for services in connection with relocation assistance 
programs. 

(b) The agency shall in carrying out relocation assistance activities utilize, 
whenever practicable, the services of other State or local agencies having 
experience in the administration or conduct in similar housing assistance 
activities. 
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(c) In acquisition of right-of-way for any State highway project, a munici- 
pality making the acquisition shall be vested with the same authority to render 
such services and to make such payments as is given the Board of Transpor- 
tation in this Article. Such municipalities furnishing right-of-way are autho- 
rized to enter into contracts with any other municipal corporation, or State or 
federal agency, rendering such services. (1971, c. 1107, s. 1; 1973, c. 507, s. 5.) 


§ 133-14. Regulations and procedures. 


The agency is authorized to adopt such rules and regulations as it deems 
necessary and appropriate to carry out the provisions of this Article. The 
agency is authorized and empowered to adopt all or any part of applicable 
federal rules and regulations which are necessary or desirable to implement 
this Article. Such rules and regulations shall include, but not be limited to, 
provisions relating to: 

(1) Payments authorized by this Article to assure that such payments 
shall be fair and reasonable and as uniform as possible on those 
projects to which this Article is applicable; 

(2) Prompt payment after a move to displaced persons who make proper 
application and are entitled to payment, or, in hardship cases, 
payment in advance; 

(3) Moving expense and allowances as provided for in G.S. 133-8; 

(4) Standards for decent, safe and sanitary dwelling; 

(5) Eligibility of displaced persons for relocation assistance payments, the 
procedure for such persons to claim such payments, and the amounts 
thereof; 

(6) Procedure for an aggrieved displaced person to have his determination 
of eligibility or amount of payment reviewed by the agency head or its 
administrative officer; 

(7) Projects or classes of projects on which payments as herein provided 
willibe made. (1971, :¢..1107, s. 1; 1973, c. 1446, s: 8.) 


CASE NOTES 


Cited in Henry v. North Carolina Dep’t of 
Transp., 44 N.C. App. 170, 260 S.E.2d 438 
(1979). 


§ 133-15. Payments not to be considered as income. 


No payment received under this Article shall be considered as income for the 
purposes of the State income tax law; nor shall such payments be considered 
as income or resources to any recipient of public assistance and such payment 
shall not be deducted from the amount of aid to which the recipient would 
otherwise be entitled under the provisions of Chapter 108 of the General 
Pa eres LO felpaC.e 1 LOY.Bot1) 


Editor’s Note. — Chapter 108, referred toin recodified as Chapters 131C and 131D, and 
this section, was repealed and recodified by Article 6 of Chapter 108 was recodified as Part 
Session Laws 1981, c. 275, ss. 1 to 3. Parts 1A, 26 of Article 7 of Chapter 143B (now repealed). 
2, and 3 of Article 3 of Chapter 108 were 
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§ 133-16. Real property furnished to the federal govern- 
ment. 


Whenever real property is acquired by an agency and furnished as a 
required contribution to a federal project, the agency has the authority to make 
all payments and to provide all assistance in the same manner and to the same 
extent as in cases of acquisition by the agency of real property for a federal aid 
project, GO MwcetLO te c.1)) 


§ 133-17. Administrative payments. 


Nothing contained in this Article shall be construed as creating in any 
condemnation proceedings brought under the power of eminent domain, any 
element of damages not in existence on the date of enactment of this Article. 
Payments made and services rendered under this Article are administrative 
payments and in addition to just compensation as provided by the law of 
eminent domain. Nothing contained in this Article shall be construed as 
creating any right enforceable in any court and the determination of the 
agency under the procedure provided for in G.S. 133-14 shall be conclusive and 
not subject to judicial review. (1971, c. 1107, s. 1.) 


CASE NOTES 


Cited in Henry v. North Carolina Dep’t of 
Transp., 44 N.C. App. 170, 260 S.E.2d 438 
(19:79)! 


§ 133-18. Additional payments by political subdivision. 


The additional payments required under G.S. 133-8, 133-9, and 133-10 shall 
not be mandatory for political subdivisions of the State unless federal law 
makes such payments a condition of federal funding. (1989, c. 28, s. 7.) 


8§ 133-19 through 133-22: Reserved for future codification purposes. 


ARTICLE 3. 
Regulation of Contractors for Public Works. 


§ 133-23. Definition. 


(a) The term “governmental agency” shall include the State of North 
Carolina, its agencies, institutions, and political subdivisions, all municipal 
corporations and all other public units, agencies and authorities which are 
authorized to enter into public contracts for construction or repair or for 
procurement of goods or services. 

(b) The term “person” shall mean any individual, partnership, corporation, 
association, or other entity formed for the purpose of doing business as a 
contractor, subcontractor, or supplier. 

(c) The term “subsidiary” shall mean a corporation with respect to which 
another corporation by virtue of its shareholdings alone has legal power, either 
directly or indirectly through another corporation or series of other corpora- 
tions, domestic or foreign, to elect a majority of the directors. A corporation is 
a subsidiary of each such corporation, including any corporation through which 
this legal power may be indirectly exercised. (1981, c. 764, s. 1; 1991 (Reg. 
mess 1992) c. 1030) 3753.) 
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§ 133-24. Government contracts; violation of G.S. 75-1 and 
75-2. 


Every person who shall engage in any conspiracy, combination, or any other 
act in restraint of trade or commerce declared to be unlawful by the provisions 
of G.S. 75-1 and 75-2 shall be guilty of a felony under this section where the 
combination, conspiracy, or other unlawful act in restraint of trade involves: 

(1) Acontract for the purchase of equipment, goods, services or materials 
or for construction or repair let or to be let by a governmental agency; 

(2) A subcontract for the purchase of equipment, goods, services or 
materials or for construction or repair with a prime contractor or 
proposed prime contractor for a governmental agency. (1981, c. 764, s. 
|, 


§ 133-25. Conviction; punishment. 


(a) Upon conviction of violating G.S. 133-24, any person shall be punished 
as a Class H felon. The court may also impose a fine of up to one hundred 
thousand dollars ($100,000) on any convicted individual and a fine of up to one 
million dollars ($1,000,000) on any convicted corporation. Any fine imposed 
pursuant to this section shall not be deductible on a State income tax return for 
any purpose. 

(b) For a period of up to three years from the date of conviction, said period 
to be determined in the discretion of the court, no person shall be eligible to 
enter into a contract with any governmental agency, either directly as a 
contractor or indirectly as a subcontractor, if that person has been convicted of 
violating G.S. 133-24. 

(c) In the event an individual is convicted of violating G.S. 133-24, the court 
may, in its discretion, for a period of up to three years from the date of 
conviction, provide that the individual shall not be employed by a corporation 
as an Officer, director, employee or agent, if that corporation engages in public 
construction or repair contracts with a governmental agency, either directly as 
a contractor or indirectly as a subcontractor. 

(d) The court shall also have authority to direct the appropriate contractor’s 
licensing board to suspend the license of any contractor convicted of violating 
G.S. 133-24 for a period of up to three years from the date of conviction. (1981, 
C4404, 5, 1.,) 


§ 133-26. Individuals convicted may not serve on licensing 
boards. 


No individual shall be eligible to serve as a member of any contractor’s 
licensing board who has been convicted of criminal charges involving either: 
(1) Aconspiracy in restraint of trade in the courts of this State in violation 
of G.S. 75-1, 75-2, or 133-24, or similar charges in any federal court or 
in any other state court; or 

(2) Bribery or commercial bribery in violation of G.S. 14-218 or 14-353 in 
the courts of this State, or of similar charges in any federal court or 

the court of any other state. (1981, c. 764, s. 1.) 


§ 133-27. Suspension from bidding. 


Any governmental agency shall have the authority to suspend for a period of 
up to three years from the date of conviction any person and any subsidiary or 
affiliate of any person from further bidding to the agency and from being a 
subcontractor to a contractor for the agency and from being a supplier to the 
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agency if that person or any officer, director, employee or agent of that person 
has been convicted of charges of engaging in any conspiracy, combination, or 
other unlawful act in restraint of trade or of similar charges in any federal 
court or a court of any other state. 

A governmental agency may order a temporary suspension of any contractor, 
subcontractor, or supplier or subsidiary or affiliate thereof charged in an 
indictment or an information with engaging in any conspiracy, combination, or 
other unlawful act in restraint of trade or of similar charges in any federal 
court or a court of this or any other state until the charges are resolved. 

The provisions of this section are in addition to and not in derogation of any 
other powers and authority of any governmental agency. (1981, c. 764, s. 1.) 


§ 133-28. Civil damages; liability; statute of limitations. 


(a) Any governmental agency entering into a contract which is or has been 
the subject of a conspiracy prohibited by G.S. 75-1 or 75-2 shall have a right of 
action against the participants in the conspiracy to recover damages, as 
provided herein. The governmental agency shall have the option to proceed 
jointly and severally in a civil action against any one or more of the 
participants for recovery of the full amount of the damages. There shall be no 
right to contribution among participants not named defendants by the govern- 
mental agency. 

(b) At the election of the governmental agency, the measure of damages 
recoverable under this section shall be either the actual damages or ten 
percent (10%) of the contract price which shall be trebled as provided in G.S. 
75-16. 

(c) The cause of action shall accrue at the time of discovery of the conspiracy 
by the governmental agency which entered into the contract. The action shall 
be brought within six years of the date of accrual of the cause of action. (1981, 
Gy (ete ile Wish tes AEs 1) 


§ 133-29. Reporting of violations of G.S. 75-1 or 75-2. 


Any person having knowledge of acts committed in violation of G.S. 75-1 or 
75-2 involving a contract with a governmental agency who reports the same to 
that governmental agency and assists in any resulting proceedings may 
receive a reward as set forth herein. The governmental agency is authorized to 
pay to the informant up to twenty-five percent (25%) of any civil damages that 
it collects from the violator named by the informant by reason of the 
information furnished by the informant. The information and knowledge to be 
reported includes but is not limited to any agreement or proposed agreement 
or offer or request for agreement among contractors, subcontractors or suppli- 
ers to rotate bids, to share the profits with a contractor not the low bidder, to 
sublet work in advance of bidding as a means of preventing competition, to 
refrain from bidding, to submit prearranged bids, to submit complimentary 
ere fe + uP territories to restrict competition, or to alternate bidding. (1981, 
G eae 19 


§ 133-30. Noncollusion affidavits. 


Noncollusion affidavits may be required by rule of any governmental agency 
from all prime bidders. Any such requirement shall be set forth in the 
invitation to bid. Failure of any bidder to provide a required affidavit to the 
governmental agency shall be grounds for disqualification of his bid. The 
provisions of this section are in addition to and not in derogation of any other 
powers and authority of any governmental agency. (1981, c. 764, s. 1.) 
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§ 133-31. Perjury; punishment. 


Any person who shall willfully commit perjury in any affidavit taken 
pursuant to this Article or rules pursuant thereto shall be guilty of a felony and 
shall be punished as a Class I felon. (1981, c. 764, s. 1; 1993, c. 539, s. 1307: 
1994,*H x. Sess., c. 24, 5s. 14(c).) 


§ 133-32. Gifts and favors regulated. 


(a) It shall be unlawful for any contractor, subcontractor, or supplier who: 
(1) Has a contract with a governmental agency; or 
(2) Has performed under such a contract within the past year; or 
(3) Anticipates bidding on such a contract in the future 
to make gifts or to give favors to any officer or employee of a governmental 
agency who is charged with the duty of: 
(1) Preparing plans, specifications, or estimates for public contract; or 
(2) Awarding or administering public contracts; or 
(3) Inspecting or supervising construction. 
It shall also be unlawful for any officer or employee of a governmental agency 
who is charged with the duty of: 
(1) Preparing plans, specifications, or estimates for public contracts; or 
(2) Awarding or administering public contracts; or 
(3) Inspecting or supervising construction 
willfully to receive or accept any such gift or favor. 

(b) A violation of subsection (a) shall be a Class 1 misdemeanor. 

(c) Gifts or favors made unlawful by this section shall not be allowed as a 
deduction for North Carolina tax purposes by any contractor, subcontractor or 
supplier or officers or employees thereof. 

(d) This section is not intended to prevent the gift and receipt of honorari- 
ums for participating in meetings, advertising items or souvenirs of nominal 
value, or meals furnished at banquets. This section is not intended to prevent 
any contractor, subcontractor, or supplier from making donations to profes- 
sional organizations to defray meeting expenses where governmental employ- 
ees are members of such professional organizations, nor is it intended to 
prevent governmental employees who are members of professional organiza- 
tions from participation in all scheduled meeting functions available to all 
members of the professional organization attending the meeting. This section 
is also not intended to prohibit customary gifts or favors between employees or 
officers and their friends and relatives or the friends and relatives of their 
spouses, minor children, or members of their household where it is clear that 
it is that relationship rather than the business of the individual concerned 
which is the motivating factor for the gift or favor. However, all such gifts 
knowingly made or received are required to be reported by the donee to the 
agency head if the gifts are made by a contractor, subcontractor, or supplier 
doing business directly or indirectly with the governmental agency employing 
Memecholent of sucha cit. (1931, c. 764, s, 1; 1987, ¢. 399, s. 1; 1993, ¢. 539,s. 
970; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 133-33. Cost estimates; bidders’ lists. 


Any governmental agency responsible for letting public contracts may 
promulgate rules concerning the confidentiality of: . 
(1) The agency’s cost estimate for any public contracts prior to bidding; 
and 
(2) The identity of contractors who have obtained proposals for bid 
purposes for a public contract. 
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If the agency’s rules require that such information be kept confidential, an 
employee or officer of the agency who divulges such information to any 
unauthorized person shall be subject to disciplinary action. This section shall 
not be construed to require that cost estimates or bidders’ lists be kept 
confidential. (1981, c. 764, s. 1.) 
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Chapter 134. 
Youth Development. 


§§ 134-1 through 134-39: Recodified as G.S. 134A-1 to 134A-39. 


Editor’s Note. — This Chapter was rewrit- ter 134A was subsequently repealed by Session 
ten by Session Laws 1975, c. 742, effective July Laws 1998-202, s. 1(a); see notes under G.S. 
1, 1975, and recodified as Chapter 134A. Chap- 134A-1 through 134A-39. 
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Chapter 134A. 


Youth Services. 


§§ 134A-1 through 134A-39: Repealed by Session Laws 1998-202, s. 
l(a), effective January 1, 1999. 


Cross References. — As to the Department c. 627, s. 5: GS. 134A-3 through 134A-5, 
of Juvenile Justice and Delinquency Preven- 134A-7, 134A-10 through 14. The following 
tion, see G.S. 143B-511 et seq. sections were formerly repealed by Session 

Editor’s Note. — The following sections Laws 1979, c. 815, s. 3: G.S. 134A-18, 1344-19, 
were formerly repealed by Session Laws 1977, 134A-23, 134A-24, 134A-27, 134A-28. 
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Chapter 135. 


Retirement System for Teachers and State Employees; 
Social Security; Health Insurance Program for Children. 


Article 1. 


Retirement System for Teachers and 
State Employees. 


Sec. 

135-1. Definitions. 

135-1.1. Licensing and examining boards. 

135-2. Name and date of establishment. 

135-3. Membership. 

135-3.1, 135-3.2. [Repealed.] 

135-4. Creditable service. 

135-4A. Reciprocity of creditable service with 
other State-administered retire- 
ment systems. 

135-5. Benefits. 

135-5.1. Optional retirement program for 
State institutions of higher educa- 
tion. 

135-5.2. Chapel Hill utilities and telephone 
employees. 

135-5.3. Optional participation for charter 
schools operated by private non- 
profit corporations. 

135-5.4. Optional retirement program for 
State-funded community colleges. 

135-6. Administration. 

135-7. Management of funds. 

135-7.1, 1385-7.2. [Repealed.] 

135-8. Method of financing. 

135-9. Exemption from garnishment, attach- 
ment, etc. 

135-10. Protection against fraud. 

135-10.1. Failure to respond. 

135-11. Application of other pension laws. 
135-12. Obligation of maintaining reserves 
and paying benefits. 

135-13. Certain laws not repealed; suspension 
of payments and compulsory re- 
tirement. 

135-14. Pensions of certain former teachers 
and State employees. 

135-14.1. Certain school superintendents and 
assistant superintendents. 

135-15. [Repealed.] 

135-16. Employees transferred to North Caro- 
lina State Employment Service by 
act of Congress. 

135-16.1. Blind or visually impaired employ- 
ees. 

135-17. Facility of payment. 

135-18. [Repealed.| 

135-18.1. Transfer of credits from the North 
Carolina Local Governmental Em- 
ployees’ Retirement System. 

135-18.2. [Repealed.] 


Sec. 

135-18.3. Conditions under which amend- 
ments void. 

135-18.4. Reservation of power to change. 
135-18.5. Provision for emergency expenses of 
integration of System. 

135-18.6. Termination or partial termination; 
discontinuance of contributions. 

135-18.7. Internal Revenue Code compliance. 

135-18.8. Deduction for payments to certain 
employees’ or retirees’ associa- 
tions allowed. 

135-18.9. Transfer of members from the Legis- 
lative Retirement System or the 
Consolidated Judicial Retirement 
System. 


Article 2. 


Coverage of Governmental Employees 
under Title II of the Social Security Act. 


135-19. 
135-20. 
135-21. 


Declaration of policy. 
Definitions. 
Federal-State agreement; interstate 
instrumentalities. 
Contributions by State employees. 
Plans for coverage of employees of po- 
litical subdivisions. 
Contribution fund. 
Rules and regulations. 
Studies and reports. 
Transfers from State to certain associ- 
ation service. 
Transfer of members to employment 
covered by the North Carolina Lo- 
cal Governmental Employees’ Re- 
tirement System. 
135-28.1. Transfer of members to employment 
covered by the Uniform Judicial 
Retirement System. 

135-29. Referenda and certification. 

135-30. State employees members of Law-En- 
forcement Officers’ Benefit and 
Retirement Fund. 

135-31. Spht referendums. 


135-22. 
135-23. 


135-24. 
135-25. 
135-26. 
135-27. 


135-28. 


Article 3. 


Other Teacher, Employee Benefits; Child 
Health Benefits. 


Part 1. General Provisions. 


135-32 through 135-36. [Repealed.] 

135-37. Confidentiality. 

135-38. Committee on Employee Hospital and 
Medical Benefits. 
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Part 2. Administrative Structure. 


Sec. 

135-39. Board of Trustees established. 

135-39.1. Auditing of the Plan. 

135-39.2. Officers, quorum, meetings. 

135-39.3. Oversight team. 

135-39.3A, 135-39.4. [Repealed.] 

135-39.4A. Executive Administrator. 

135-39.5. Powers and duties of the Executive 
Administrator and Board of Trust- 
ees. 

135-39.5A. Termination. 

135-39.5B. Optional plans. 

135-39.6. Special funds created. 

135-39.6A. Premiums set. 

135-39.7. Administrative review. 

135-39.8. Rules and regulations. 

135-39.9. Reports to the General Assembly. 

135-39.10. Meaning of “Executive Administra- 
tor and Board of Trustees”. 

135-39.11. Contract disputes. 


Part 3. Comprehensive Major Medical Plan. 


135-40. Undertaking. 

135-40.1. General definitions. 

135-40.2. Eligibility. 

135-40.3. Effective dates of coverage. 

135-40.3A. Optional participation for charter 
schools operated by private non- 
profit corporations. 

135-40.4. Benefits in general. 

135-40.5. Benefits not subject to deductible or 
coinsurance. 

135-40.6. Benefits subject to deductible and 
coinsurance (comprehensive bene- 
fits). 

135-40.6A. Prior approval procedures. 

135-40.7. General limitations and exclusions. 

135-40.7A. [Repealed.] 

135-40.7B. Special provisions for chemical de- 
pendency and mental health ben- 
efits. 

135-40.8. Out-of-pocket expenditures. 

135-40.9. Maximum benefits. 

135-40.10. Persons eligible for Medicare. 

135-40.11. Cessation of coverage. 

135-40.12. Conversion. 

135-40.13. Coordination of benefits. 

135-40.13A. Liability of third person; right of 
subrogation; right of first recovery. 

135-40.14. Right to amend. 


Part 4. Long-Term Care Benefits. 


135-41. Undertaking. 

135-41.1. Long-term care benefits. 
135-41.2. Conversion. 

135-41.3. Right to alter, amend, or repeal. 


Part 5. Health Insurance Program for 
Children. 


135-42. Undertaking. 
135-42.1. Right to alter, amend, or repeal. 


Sec. 
135-43 through 135-49. [Reserved.] 


Article 4. 
Consolidated Judicial Retirement Act. 


135-50. 
135-51. 
135-52. 


Short title and purpose. 

Scope. 

Application of Article 1; administra- 
tion. 

Definitions. 

Name and date of establishment. 

135-55. Membership. 

135-56. Creditable service. 

135-56.01. Reciprocity of creditable service 
with other State-administered re- 
tirement systems. 

135-56.1. [Repealed.] 

135-56.2. Creditable service for other employ- 
ment. 

135-56.3. Repayments and Purchases. 

135-57. Service retirement. 

135-58. Service retirement benefits. 

135-59. Disability retirement. 

135-60. Disability retirement benefits. 

135-61. Election of optional allowance. 

135-62. Return of accumulated contributions. 

135-63. Benefits on death before retirement. 

135-64. Benefits on death after retirement. 

135-65. Post-retirement increases in allow- 
ances. 

Administration; management of funds. 

Assets of Retirement System. 

Contributions by the members. 

Contributions by the State. 

Transfer of members to another sys- 
tem. 

135-70.1. Transfer of members from the Local 
Governmental Employees’ Retire- 
ment System, the Teachers’ and 
State Employees’ Retirement Sys- 
tem, or the Legislative Retirement 
System. 

Return to membership of retired 
former member. 

[Repealed.] 

Termination or partial termination; 
discontinuance of contributions. 

Internal Revenue Code compliance. 

Deduction for payments to certain em- 
ployees’ or retirees’ associations 
allowed. 

[Reserved.] 


Article 4A. 


Uniform Solicitorial Retirement Act of 
1974. 


135-77 through 135-83. [Repealed.] 
Article 4B. 


Uniform Clerks of Superior Court 
Retirement Act of 1975. 


135-84 through 135-86. [Repealed.| 
135-87 through 135-89. |Reserved.] 


135-53. 
135-54. 


135-66. 
135-67. 
135-68. 
135-69. 
135-70. 


135-71. 


135-72. 
135-73. 


135-74. 
135-75. 


135-76. 
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Article 5. Sec. 
Supplemental Retirement Income Act of 135-102. 
1984. 135-103. 
elt 135-104. 
135-90. Short title and purpose. Ue. 
135-91. Administration. 135-106. 
135-92. Membership. 135-107. 
135-93. Contributions. 135-108. 
135-94. Benefits. 135-109. 
135-95. Exemption from garnishment, attach- 135-110. 
135-96 th a R d ai ope 
-96 throug 5-99. [Reserved.] 135-112. 
Article 6. 135-113. 
Disability Income Plan of North 135-114. 
Carolina. 
135-100. Short title and purpose. 
135-101. Definitions. 
ARTICLE 1. 


ART. 1. RETIREMENT FOR TEACHERS, ETC. 


§135-1 


Administration. 

Eligible participants. 

Salary continuation. 

Short-term disability benefits. 

Long-term disability benefits. 

Optional Retirement Program. 

Post disability benefit adjustments. 

Reports of earnings. 

Funding and management of funds. 

Applicability of other pension laws. 

Transition provisions. 

Reservation of power to change. 

Reciprocity of membership service 
with the Legislative Retirement 
System and the Consolidated Ju- 
dicial Retirement System. 


Retirement System for Teachers and State Employees. 


§ 135-1. Definitions. 


The following words and phrases as used in this Chapter, unless a different 
meaning is plainly required by the context, shall have the following meanings: 
(1) “Accumulated contributions” shall mean the sum of all the amounts 
deducted from the compensation of a member and accredited to his 
individual account in the annuity savings fund, together with regular 

interest thereon as provided in G.S. 135-8. 

(2) “Actuarial equivalent” shall mean a benefit of equal value when 
computed upon the basis of such mortality tables as shall be adopted 
by the Board of Trustees, and regular interest. 

(3) “Annuity” shall mean payments for life derived from that “accumu- 
lated contribution” of a member. All annuities shall be payable in 


equal monthly installments. 


(4) “Annuity reserve” shall mean the present value of all payments to be 
made on account of any annuity or benefit in leu of any annuity, 
computed upon the basis of such mortality tables as shall be adopted 
by the Board of Trustees, and regular interest. 

(5) “Average final compensation” shall mean the average annual compen- 
sation of a member during the four consecutive calendar years of 
membership service producing the highest such average; but shall not 
include any compensation, as determined by the Board of Trustees, for 
the reimbursement of expenses or payments for housing or any other 
allowances whether or not classified as salary and wages. In the event 
a member is or has been in receipt of a benefit under the provisions of 
G.S. 1385-105 or G.S. 135-106, the compensation used in the calcula- 
tion of “average final compensation” shall be the higher of compensa- 
tion of the member under the provisions of this Article or compensa- 
tion used in calculating the payment of benefits under Article 6 of this 
Chapter as adjusted for percentage increases in the post disability 


benefit. 


(6) “Beneficiary” shall mean any person in receipt of a pension, an 
annuity, a retirement allowance or other benefit as provided by this 


Chapter. 
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(7) “Board of Trustees” shall mean the Board provided for in G.S. 135-6 to 
administer the Retirement System. 

(7a)a. “Compensation” shall mean all salaries and wages prior to any 
reduction pursuant to sections 125, 401(k), 403(b), 414(h)(2), and 
457 of the Internal Revenue Code, not including any terminal 
payments for unused sick leave, derived from public funds which 
are earned by a member of the Retirement System for service as 
an employee or teacher in the unit of the Retirement System for 
which he is performing full-time work. In addition to the forego- 
ing, “compensation” shall include: 
1. Performance-based compensation (regardless of whether paid 


4. 
Do. 


in a lump sum, in periodic installments, or on a monthly 
basis); 


. Conversion of additional benefits to salary (additional benefits 


such as health, life, or disability plans), so long as the 
benefits are other than mandated by State law or regulation; 


. Payment of tax consequences for benefits provided by the 


employer, so long as they constitute an adjustment or in- 
crease in salary and not a “reimbursement of expenses”; 
Payout of vacation leave so long as such payouts are permitted 
by applicable law and regulation; and 
Employee contributions to eligible deferred compensation 
plans. 


b. “Compensation” shall not include any payment, as determined by 
the Board of Trustees, for the reimbursement of expenses or 
payments for housing or any other allowances whether or not 
classified as salary and wages. “Compensation” includes all 
special pay contribution of annual leave made to a 401(a) Special 
Pay Plan for the benefit of an employee. Notwithstanding any 
other provision of this Chapter, “compensation” shall not include: 
ies 
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Supplement/allowance provided to employee to purchase ad- 
ditional benefits such as health, life, or disability plans; 

Travel supplement/allowance (nonaccountable allowance 
plans); 

Employer contributions to eligible deferred compensation 
plans; 

Employer-provided fringe benefits (additional benefits such as 
health, life, or disability plans); 

Reimbursement of uninsured medical expenses; 


. Reimbursement of business expenses; 
. Reimbursement of moving expenses; 
. Reimbursement/payment of personal expenses; 


Incentive payments for early retirement; 


10. Bonuses paid incident to retirement; 
11. Contract buyout/severance payments; and 
12. Payouts for unused sick leave. 

c. In the event an employer reports as “compensation” payments not 
specifically included or excluded as “compensation”, such pay- 
ments shall be “compensation” for retirement purposes only if the 
employer pays the Retirement System the additional actuarial 
lability created by such payments. 

(8) “Creditable service” shall mean the total of “prior service” plus 
“membership service” plus service, both noncontributory and pur- 
chased, for which credit is allowable as provided in G.S. 135-4. In no 
event, however, shall “creditable service” be deemed “membership 
service” for the purpose of determining eligibility for benefits accruing 
under this Chapter. 
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(9) “Earnable compensation” shall mean the full rate of the compensation 


that would be payable to a teacher or employee if he worked in full 
normal working time. In cases where compensation includes mainte- 
nance, the Board of Trustees shall fix the value of that part of the 
compensation not paid in money. 


(10) “Employee” shall mean all full-time employees, agents or officers of 


the State of North Carolina or any of its departments, bureaus and 
institutions other than educational, whether such employees are 
elected, appointed or employed: Provided that the term “employee” 
shall not include any person who is a member of the Consolidated 
Judicial Retirement System, any member of the General Assembly or 
any part-time or temporary employee. Notwithstanding any other 
provision of law, “employee” shall include all employees of the General 
Assembly except participants in the Legislative Intern Program, 
pages, and beneficiaries in receipt of a monthly retirement allowance 
under this Chapter who are reemployed on a temporary basis. In all 
cases of doubt, the Board of Trustees shall determine whether any 
person is an employee as defined in this Chapter. “Employee shall also 
mean every full-time civilian employee of the army national guard 
and air national guard of this State who is employed pursuant to 
section 709 of Title 32 of the United States Code and paid from federal 
appropriated funds, but held by the federal authorities not to be a 
federal employee: Provided, however, that the authority or agency 
paying the salaries of such employees shall deduct or cause to be 
deducted from each employee’s salary the employee’s contribution in 
accordance with applicable provisions of G.S. 135-8 and remit the 
same, either directly or indirectly, to the Retirement System; coverage 
of employees described in this sentence shall commence upon the first 
day of the calendar year or fiscal year, whichever is earlier, next 
following the date of execution of an agreement between the Secretary 
of Defense of the United States and the Adjutant General of the State 
acting for the Governor in behalf of the State, but no credit shall be 
allowed pursuant to this sentence for any service previously rendered 
in the above-described capacity as a civilian employee of the national 
guard: Provided, further, that the Adjutant General, in his discretion, 
may terminate the Retirement System coverage of the above-de- 
scribed national guard employees if a federal retirement system is 
established for such employees and the Adjutant General elects to 
secure coverage of such employees under such federal retirement 
system. Any full-time civilian employee of the national guard de- 
scribed above who is now or hereafter may become a member of the 
Retirement System may secure Retirement System credit for such 
service as a national guard civilian employee for the period preceding 
the time when such employees became eligible for Retirement System 
coverage by paying to the Retirement System an amount equal to that 
which would have constituted employee contributions if he had been 
a member during the years of ineligibility, plus interest. Employees of 
State agencies, departments, institutions, boards, and commissions 
who are employed in permanent job positions on a recurring basis and 
who work 30 or more hours per week for nine or more months per 
calendar year are covered by the provisions of this subdivision. On 
and after August 1, 2001, a person who is a nonimmigrant alien and 
who otherwise meets the requirements of this subdivision shall not be 
excluded from the definition of “employee” solely because the person 
holds a temporary or time-limited visa. 


(11) “Employer” shall mean the State of North Carolina, the county board 


of education, the city board of education, the State Board of Educa- 
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tion, the board of trustees of the University of North Carolina, the 
board of trustees of other institutions and agencies supported and 
under the control of the State, or any other agency of and within the 
State by which a teacher or other employee is paid. 

(lla) “Filing” when used in reference to an application for retirement 
shall mean the receipt of an acceptable application on a form provided 
by the Retirement System. 

(1lb) “Law-Enforcement Officer” means a full-time paid employee of an 
employer who is actively serving in a position with assigned primary 
duties and responsibilities for prevention and detection of crime or the 
general enforcement of the criminal laws of the State of North 
Carolina or serving civil processes, and who possesses the power of 
arrest by virtue of an oath administered under the authority of the 
State. 

(12) “Medical board” shall mean the board of physicians provided for in 
G.S. 1385-6. 

(13) “Member” shall mean any teacher or State employee included in the 
membership of the System as provided in G.S. 1385-3 and 135-4. 

(14) “Membership service” shall mean service as a teacher or State 
employee rendered while a member of the Retirement System. 

(15) “Pension reserve” shall mean the present value of all payments to be 
made on account of any pension or benefit in lieu of any pension 
computed upon the basis of such mortality tables as shall be adopted 
by the Board of Trustees, and regular interest. 

(16) “Pensions” shall mean payments for life derived from money provided 
by the State of North Carolina, and by county or city boards of 
education. All pensions shall be payable in equal monthly install- 
Mients: 

(17) “Prior service” shall mean service rendered prior to the date of 
establishment of the Retirement System for which credit is allowable 
under G.S. 135-4; provided, persons now employed by the Board of 
Transportation shall be entitled to credit for employment in road 
maintenance by the various counties and road districts prior to 1931. 

(18) “Public school” shall mean any day school conducted within the State 
under the authority and supervision of a duly elected or appointed city 
or county school board, and any educational institution supported by 
and under the control of the State. 

(19) “Regular interest” shall mean interest compounded annually at such 
a rate as shall be determined by the Board of Trustees in accordance 
with G.S. 135-7, subsection (b). 

(20) “Retirement” means the termination of employment and the complete 
separation from active service with no intent or agreement, express or 
impled, to return to service. A retirement allowance under the 
provisions of this Chapter may only be granted upon retirement of a 
member. In order for a member’s retirement to become effective in any 
month, the member must render no service, including part-time, 
temporary, substitute, or contractor service, at any time during the six 
months immediately following the effective date of retirement. 

(21) “Retirement allowance” shall mean the sum of the “annuity and the 
pensions,” or any optional benefit payable in lieu thereof. 

(22) “Retirement System” shall mean the Teachers’ and State Employees’ 
Retirement System of North Carolina as defined in G.S. 135-2. 

(23) “Service” shall mean service as a teacher or State employee as 
described in subdivision (10) or (25) of this section. 

(24) “Social security breakpoint” shall mean the maximum amount of 
taxable wages under the Federal Insurance Contributions Act as from 
time to time in effect. 
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(25) “Teacher” shall mean any teacher, helping teacher, teacher in a 


job-sharing position under G.S. 115C-326.5 except for a beneficiary in 
that position, librarian, principal, supervisor, superintendent of pub- 
lic schools or any full-time employee, city or county, superintendent of 
public instruction, or any full-time employee of Department of Public 
Instruction, president, dean or teacher, or any full-time employee in 
any educational institution supported by and under the control of the 
State: Provided, that the term “teacher” shall not include any part- 
time, temporary, or substitute teacher or employee except for a 
teacher in a job-sharing position, and shall not include those partici- 
pating in an optional retirement program provided for in G.S. 135-5.1 
or G.S. 135-5.4. In all cases of doubt, the Board of Trustees, herein- 
before defined, shall determine whether any person is a teacher as 
defined in this Chapter. On and after August 1, 2001, a person who is 
a nonimmigrant alien and who otherwise meets the requirements of 
this subdivision shall not be excluded from the definition of “teacher” 
solely because the person holds a temporary or time-limited visa. 
Notwithstanding the foregoing, the term “teacher” shall not include 
any nonimmigrant alien employed in elementary or secondary public 
schools (whether employed in a full-time, part-time, temporary, per- 
manent, or substitute teacher position) and participating in an 
exchange visitor program designated by the United States Depart- 
ment of State pursuant to 22 C.F.R. Part 62 or by the United States 
Department of Homeland Security pursuant to 8 C.F.R. Part 214.2(q). 


(26) “Year” as used in this Article shall mean the regular fiscal year 


beginning July 1 and ending June 30 in the following calendar year 
unless otherwise defined by regulation of the Board of Trustees. (1941, 
Gyros lal 943) 16 45181945) cy 924; 1947, c. 458, s. 6;1953 6) 1053; 
Oa Nere Love LI od se O1/291959"-0r 513) sy 19621263) S911 968861687, 
See LIO ONC ol neu OU ced. 19O9uC 44 ee 74° ce. 1227546 1b cla. 
ep Cay SSO On Ot Srl lO Las OU 1 S.-04.C, 040,68. 29Cs loo: 
en 0,881 LO fC. A) 14 Syck lO 19..C. 01208. : L981. Cc. bo i. Ss: 
1, 2; 1983, c. 412, ss. 1, 2; 1983 (Reg. Sess., 1984), c. 1034, s. 227; 1985, 
CMOB eS LO GianC. (ooss. 29(a), 30.8): 1991.c, b1, S..2:.1.993) (Reg: 
Sess., 1994), c. 769, s. 7.31(c); 1998-1, s. 4(g); 2001-424, s. 32.24(b); 
2001-426, ss. 2, 3; 2001-513, s. 24; 2002-110, s. 1; 2002-126, ss. 28.6(b), 
28.12(a); 2002-174, s. 2; 2003-359, ss. 1, 2; 2004-81, s. 1; 2004-199, s. 
34(a); 2005-276, s. 29.28(e).) 


Cross References. — For the Retirement 
Systems Actuarial Note Act, see G.S. 120-112 et 
seq. As to source of payment of employer salary- 
related contributions for retirement benefits, 
death benefits, disability salary continuation 
and Social Security for public employees, see 
G.S. 143-34.1. As to the Board of Trustees of the 
North Carolina Public Employee Special Pay 
Plan, see G.S. 143B-426.41. 

Editor’s Note. — The 1998 amendment, 
effective May 7, 1998, added “Health Insurance 
Program for Children” to the chapter title. 

Subdivision designations in subdivision (7a) 
were set out at the direction of the Revisor of 
Statutes. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 


Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2004-81, s. 1, effective July 1, 2004, added “or 
by the United States Department of Homeland 
Security pursuant to 8 C.F.R. Part 214.2(q)” at 
the end of subdivision (25). 

Session Laws 2004-199, s. 34(a), effective 
August 17, 2004, substituted “teacher in a 
job-sharing position under G.S. 115C-326.5” for 
“classroom teacher in a job-sharing position as 
defined in G.S. 115C-302(b)” in subdivision 25. 

Session Laws 2005-276, s. 29.28(e), effective 
November 1, 2005, but not applicable to partic- 
ipants in The University of North Carolina 
Phased Retirement Program until June 30, 
2007, rewrote subdivision (20). 

Legal Periodicals. — For comment on this 
section, see 19 N.C.L. Rev. 508 (1941). 
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CASE NOTES 


Actuarial Equivalent. — The actuarial 
value includes interest and there was no double 
recovery where the court was following the 
definition of actuarial equivalent as prescribed 
by this section and included interest in the 
underpayment award. Faulkenbury v. Teach- 
ers’ & State Emps. Retirement Sys., 345 N.C. 
683, 483 S.E.2d 422 (1997). 

Retirement Law Is Valid. — It is the 
verdict of the General Assembly, embodied and 
expressed in this and the following sections, 
that the retirement plan has a definite relation 
to the just and efficient administration of the 
public school system which brings it within the 
scope of constitutional authority. Under the 
mandatory provisions of the retirement law, the 
public policy thus expressed is applied to the 
entire public school system and its administra- 
tion at the hands of every administrative unit 
within it. Bridges v. City of Charlotte, 221 N.C. 
472, 20 S.E.2d 825 (1942). 

The retirement law is sufficiently invested 
with a public purpose and is a constitutional 
and valid expression of the legislative will, both 
generally and in its application to the local 
administrative units with which it deals. 
Bridges v. City of Charlotte, 221 N.C. 472, 20 
S.E.2d 825 (1942). 

Allowances to which a member of the Teach- 
ers and State Employees’ Retirement System is 
entitled upon retirement constitute compensa- 
tion for public services previously rendered and 
do not violate former N.C. Const., Art. I, § 32 
(now N.C. Const., Art. I, § 16). Harrill v. Teach- 
ers & State Employees’ Retirement Sys., 271 
Ni@335 (aloG@ o:B2d 702) (1967); 

The purpose of this and the following 
sections is to provide benefits on retirement 
for the teachers in the public school system of 
the State and for State employees. It is based 
not only upon the principle of justice to poorly 
paid State employees, but also upon the philos- 
ophy that a measure of freedom from apprehen- 
sion of old age and disability will add to the 
immediate efficiency of those engaged in carry- 
ing on a work of first importance to society and 
the State. Bridges v. City of Charlotte, 221 N.C. 
472, 20 S.E.2d 825 (1942); Powell v. Board of 
Trustees, 3 N.C. App. 39, 164 S.E.2d 80 (1968). 

Under G.S. 135-2, the Retirement System for 
Teachers and State Employees was established 
for the purpose of providing retirement allow- 
ances and other benefits under the provisions of 
G.S. 135-1 et seq., for teachers and State em- 
ployees of the State of North Carolina. State 
Employees Ass’n of N.C., Inc. v. State, 154 N.C. 
App. 207, 573 S.E.2d 525, 2002 N.C. App. 
LEXIS 1451 (2002). 

The intent of this Chapter is not to ex- 
clude, but to include, State employees under 


an umbrella of protections designed to provide 
maximum security in their work environment 
and to afford a measure of freedom from appre- 
hension of old age and disability. Stanley v. 
Retirement & Health Benefits Div., 55 N.C. 
App. 588, 286 S.E.2d 648, cert. denied, 305 N.C. 
587, 292 S.E.2d 571 (1982). 

The Teachers’ and State Employees’ Re- 
tirement System of North Carolina is an 
agency or instrumentality of the State. 
Stanley v. Retirement & Health Benefits Div., 
66 N.C. App. 122, 310 S.E.2d 637, cert. denied 
and appeal dismissed, 310 N.C. 626, 315 S.E.2d 
692 (1984). 

Employee Status When Job Sharing. — 
Petitioner remained an “employee” under sub- 
section (10) during the period of time when she 
participated in a job sharing program and was 
working full time and thus was entitled to 
credit for those years of service as reflected in 
her retirement records. Wiebenson v. Board of 
Trustees, 345 N.C. 734, 483 S.E.2d 153 (1997). 

Transfer of Local Creditable Service to 
State System. — In determining the date of 
eligibility of state employee petitioner to pur- 
chase retirement credits under Teachers’ and 
State Employees’ Retirement System for time 
spent in the military service under repealed 
G.S. 135-4(f)(6), petitioner could not include 
service in the Local Governmental Employees’ 
Retirement System. Worrell v. North Carolina 
Dep’t of State Treas., 333 N.C. 528, 427 S.E.2d 
STIUI99S). 

Interest Accrual and Compounding. — 
Consistent with the purposes of subdivision 
(19) of this section and G.S. 128-21(18), under- 
payments were found to accrue interest from 
the date they became due. Furthermore, court 
found that statutes entitled beneficiaries to 
interest, not only on the principle due, but also 
on the accrued or earned interest. Faulkenbury 
v. Teachers’ & State Employees’ Ret. Sys., 133 
N.C. App. 587, 515 S.E.2d 743, 1999 N.C. App: 
LEXIS 615 (1999), cert. denied, 351 N.C. 102, 
540 S.E.2d 358 (1999). 

Postjudgment Interest Not Awardable 
Against State. — Retirees under the state and 
local government retirement system were not 
entitled to post-judgment interest on retroac- 
tive disability benefits, because the state retire- 
ment statutes contain no provision for the al- 
lowance of such interest. Faulkenbury v. 
Teachers’ & State Employees’ Ret. Sys., 132 
N.C. App. 137, 510 S.E.2d 675, 1999 N.C. App. 
LEXIS 89 (1999), cert. denied, 350 N.C. 379, 
536 S.E.2d 620 (1999). 

Applied in Faulkenbury v. Teachers’ & State 
Employees’ Ret. Sys., 183 N.C. App. 587, 515 
S.E.2d 743, 1999 N.C. App. LEXIS 615 (1999), 
cert? denied; S515N.@) “102; 540° S:bodneas 
(1999). 
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Cited in Bradshaw v. Administrative Office 2000 N.C. App. LEXIS 162 (2000), aff’d, 354 
of Courts, 83 N.C. App. 122, 349 S.E.2d 621 N.C. 313, 553 S.E.2d 877 (2001); Wiebenson v. 
(1986); Wells v. Consolidated Judicial Retire- Board of Tr., 138 N.C. App. 489, 531 S.E.2d 500, 
ment Sys., 136 N.C. App. 671, 526 S.E.2d 486, 2000 N.C. App. LEXIS 627 (2000). 


§ 135-1.1. Licensing and examining boards. 


(a) Any State board or agency charged with the duty of administering any 
law relating to the examination and licensing of persons to practice a 
profession, trade or occupation, in its discretion, may elect on or before July 1, 
1983, by an appropriate resolution of said board, to cause its employees so 
employed prior to July 1, 1983 to become members of the Teachers’ and State 
Employees’ Retirement System. Such Retirement System coverage shall be 
conditioned on such board’s paying all of the employer’s contributions or 
matching funds from funds of the board and on such board’s collecting from its 
employees the employees’ contributions, at such rates as may be fixed by law 
and by the regulations of the Board of Trustees of the Retirement System, all 
of such funds to be paid to the Retirement System and placed in the 
appropriate funds. Retroactive coverage of the employees of any such board 
may also be effected to the extent that such board requests provided the board 
pays all of the employer’s contributions or matching funds necessary for such 
purpose and provided said board collects from its employees all employees’ 
contributions necessary for such purpose, computed at such rates and in such 
amount as the Board of Trustees of the Retirement System determines, all of 
such funds to be paid to the Retirement System, together with such interest as 
may be due, and placed in the appropriate funds. 

(b) Notwithstanding any other provision of this Chapter, any State board or 
agency charged with the duty of administering any law relating to the 
examination and licensing of persons to practice a profession, trade, or 
occupation, and who is subject to the provisions of the Executive Budget Act, 
Article 1 of Chapter 143 of the General Statutes, may make an irrevocable 
election by appropriate resolution of the board, on or before October 1, 2000, to 
become an employer in the Teachers’ and State Employees’ Retirement System. 
Retirement System coverage shall be conditioned on the board’s payment of all 
of the employer’s contributions or matching funds from funds of the board and 
on the board’s collecting from its employees the employees’ contributions, at 
such rates as may be fixed by law and by the rules of the Board of Trustees of 
the Retirement System, all of such funds to be paid to the Retirement System 
and placed in the appropriate funds. Any person who is an employee of the 
board on the date the board makes an irrevocable election to participate in the 
Retirement System may purchase creditable service for periods of employment 
with the board prior to the election by making a lump-sum payment equal to 
the full cost of the service credits calculated on the basis of the assumptions 
used for the purposes of the actuarial valuation of the system’s liabilities, and 
shall take into account the additional retirement allowance arising on account 
of such additional service credit commencing at the earliest age at which a 
member could retire on an unreduced retirement allowance, as determined by 
the Board of Trustees upon the advice of the consulting actuary, plus an 
administrative fee to be set by the Board of Trustees. Notwithstanding the 
foregoing provisions of this subdivision that provide for the purchase of service 
credits, the terms “full cost”, “full liability”, and “full actuarial cost” include 
assumed annual postretirement allowance increases, as determined by the 
Board of Trustees, from the earliest age at which a member could retire on an 
unreduced service allowance. (1959, c. 1012; 1983, c. 412, s. 3; 2000-187, s. 1.) 
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Occupational Licensing Boards. — Those 
occupational licensing boards subject to the 
Personnel Act, G.S. 126-1 et seq., and the 
Budget Act, G.S. 143-1 et seq., are also subject 
to G.S. 135-1.1, just as are the occupational 
licensing boards not subject to the Personnel 
and Budget Acts. See opinion of Attorney Gen- 
eral to Vicky Goudie, Executive Secretary, 
State Board of Cosmetology, 60 N.C.A.G. 54 
LOO): 


An occupational licensing board, even one 
such as the Cosmetic Arts Board and several 
others subject to the Personnel and Budget 
Acts, is not entitled to have any of its employ- 
ees, who were employed on or after July 1, 
1983, covered by and participating in the Re- 
tirement System. See opinion of Attorney Gen- 
eral to Vicky Goudie, Executive Secretary, 
State Board of Cosmetology, 60 N.C.A.G. 54 
(1990). 


§ 1385-2. Name and date of establishment. 


A Retirement System is hereby established and placed under the manage- 
ment of the Board of Trustees for the purpose of providing retirement 
allowances and other benefits under the provisions of this Chapter for teachers 
and State employees of the State of North Carolina. The Retirement System so 
created shall be established as of the first day of July, 1941. 

It shall have the power and privileges of a corporation and shall be known as 
the “Teachers’ and State Employees’ Retirement System of North Carolina,” 
and by such name all of its business shall be transacted, all of its funds 
invested, and all of its cash and securities and other property held. (1941, c. 25, 
Sse2o) 


State Treasurer by G.S. 1438A-34, enacted by 
Session Laws 1971, c. 864. 


State Government Reorganization. — 
The Teachers’ and State Employees’ Retirement 
System was transferred to the Department of 


CASE NOTES 


The Teachers’ and State Employees’ Re- Cited in Powell v. Board of Trustees, 3 N.C. 


tirement System of North Carolina is an 
agency or instrumentality of the State. 
Stanley v. Retirement & Health Benefits Div., 


App. 39, 164 S.E.2d 80 (1968); Faulkenbury v. 
Teachers’ & State Employees’ Retirement Sys., 
108 N.C. App. 357, 424 S.E.2d 420 (1993). 


66 N.C. App. 122, 310 S.E.2d 637, cert. denied 
and appeal dismissed, 310 N.C. 626, 315 S.E.2d 
692 (1984). 


§ 135-3. Membership. 


The membership of this Retirement System shall be composed as follows: 
(1) All persons who shall become teachers or State employees after the 
date as of which the Retirement System is established. On and after 
July 1, 1947, membership in the Retirement System shall begin 90 
days after the election, appointment or employment of a “teacher or 
employee” as the terms are defined in this Chapter. On and after July 
1, 1955, membership in the Retirement System shall begin immedi- 
ately upon the election, appointment or employment of a “teacher or 
employee,” as the terms are defined in this Chapter. Under such rules 
and regulations as the Board of Trustees may establish and promul- 
gate, Cooperative Agricultural Extension Service employees excluded 
from coverage under Title II of the Social Security Act may in the 
discretion of the governing authority of a county, become members of 
the Teachers’ and State Employees’ Retirement System to the extent 
of that part of their compensation derived from a county. On and after 
July 1, 1965, new extension service employees excluded from coverage 
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G.S. 135-3(8)e is set out twice. See note. 


under Title II of the Social Security Act in the employ of a county 
participating in the Local Governmental Employees’ Retirement Sys- 
tem are hereby excluded from participation in the Teachers’ and State 
Employees’ Retirement System to the extent of that part of their 
compensation derived from a county; provided that on and after July 
1, 1965, new extension service employees excluded from coverage 
under Title II of the Social Security Act who are required to accept a 
federal civil service appointment may elect in writing, on a form 
acceptable to the Retirement System, to be excluded from the Teach- 
ers and State Employees’ Retirement System and the Local Retire- 
ment System; provided further, that effective July 1, 1985, an exten- 
sion service employee excluded from coverage under Title II of the 
Social Security Act who is employed in part by a county and who is 
compensated in whole by the Cooperative Agricultural Extension 
Service pursuant to a contract where the Cooperative Agricultural 
Extension Service is reimbursed by the county for the county’s share 
of the compensation shall participate exclusively in the Teachers’ and 
State Employees’ Retirement System to the extent of their full 
compensation. On or after July 1, 1979, upon election, appointment or 
employment, a legislative employee shall automatically become a 
member of the Teachers’ and State Employees’ Retirement System. At 
such time as Cooperative Agricultural Extension Service Employees 
excluded from coverage under Title II of the Social Security Act 
become covered by Title II of the Social Security Act, such employees 
shall no longer be covered by the provisions of this section, provided 
no accrued rights of these employees under this section prior to 
coverage by Title II of the Social Security Act shall be diminished. 

(2) All persons who are teachers or State employees on February 17, 1941, 
or who may become teachers or State employees on or before July 1, 
1941, except those who shall notify the Board of Trustees, in writing, 
on or before January 1, 1942, that they do not choose to become 
members of this Retirement System, shall become members of the 
Retirement System. 

(3) Should any member in any period of six consecutive years after 
becoming a member be absent from service more than five years, or 
should he withdraw his accumulated contributions, or should he 
become a beneficiary or die, he shall thereupon cease to be a member: 
Provided that on and after July 1, 1967, should any member in any 
period of eight consecutive years after becoming a member be absent 
from service more than seven years, or should he withdraw his 
accumulated contributions, or should he become a beneficiary or die, 
he shall thereupon cease to be a member; provided further that the 
period of absence from service shall be computed from January 1, 
1962, or later date of separation for any member whose contributions 
were not withdrawn prior to July 1, 1967: Provided that on and after 
July 1, 1971, a member shall cease to be a member only if he 
withdraws his accumulated contributions, or becomes a beneficiary, or 
dies. 

Notwithstanding the foregoing, any persons whose membership 
was terminated under the provisions set forth above who had five or 
more years of creditable service and had not effected a return of 
contributions may elect to receive a retirement allowance on or after 
age 60; provided that this member may retire only upon written 
application to the Board of Trustees setting forth at which time, not 
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less than 30 days nor more than 90 days subsequent to the execution 
and filing, he desires to be retired. 

(4) Notwithstanding any provisions contained in this section, any em- 
ployee of the State of North Carolina who was taken over and required 
to perform services for the federal government, on a loan basis, and by 
virtue of an executive order of the President of the United States 
effective on or after January 1, 1942, and who on the effective date of 
such executive order was a member of the Retirement System and had 
not withdrawn all of his or her accumulated contributions, shall be 
deemed to be a member of the Retirement System during such period 
of federal service or employment by virtue of such executive order of 
the President of the United States. Any such employee who within a 
period of 12 months after the cessation of such federal service or 
employment, is again employed by the State or any employer as said 
term is defined in this Chapter, or within said period of 12 months 
engages in service or membership service, shall be permitted to 
resume active participation in the Retirement System and to resume 
his or her contributions as provided by this Chapter. If such member 
so elects, he or she may pay to the Board of Trustees for the benefit of 
the proper fund or account an amount equal to his or her accumulated 
contributions previously withdrawn with interest from date of with- 
drawal to time of payment and the accumulated contributions, with 
interest thereon, that such member would have made during such 
period of federal employment to the same extent as if such member 
had been in service or engaged in the membership service for the 
State or an employer as defined in this Chapter, which such payment 
of accumulated contributions shall be computed on the basis of the 
salary or earnable compensation received by such member on the 
effective date of such executive order. 

(5) Any teacher or State employee whose membership is contingent on his 
own election and who elects not to become a member may thereafter 
apply for and be admitted to membership; but no such teacher or State 
employee shall receive prior service credit unless he elected to become 
a member prior to July 1, 1946. Any such member on or after June 30, 
1965, anything in this Chapter to the contrary, may deposit in the 
annuity savings fund by a single payment the contributions plus 
interest which would have been credited to his account had he not 
signed a nonelection blank on or before January 1, 1942, and be 
entitled to such membership service credits and any prior service 
credits which became void upon execution of such nonelection blank; 
pro that the employer will pay the appropriate matching contri- 

utions. 

(6) Repealed by Session Laws 1981 (Regular Session, 1982), c. 1396, s. 1. 

(7) The provisions of this subdivision (7) shall apply to any member whose 
retirement became effective prior to July 1, 1963, and who became 
entitled to benefits hereunder in accordance with the provisions 
hereof. Such benefits shall be computed in accordance with the 
provisions of G.S. 135-5(b) as in effect at the date of such retirement. 
a. Notwithstanding any other provision of this Chapter, any member 

who separates from service prior to the attainment of the age of 
60 years for any reason other than death or retirement for 
disability as provided in G.S. 135-5(d), after completing 20 or 
more years of creditable service, and who leaves his total accu- 
mulated contributions in said System shall have the right to 
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retire on a deferred retirement allowance upon attaining the age 
of 60 years: Provided, that such member may retire only upon 
written application to the Board of Trustees setting forth at what 
time, not less than 30 days nor more than 90 days subsequent to 
the execution and filing thereof, he desires to be retired. Such 
deferred retirement allowance shall be computed in accordance 

with the provisions of G.S. 135-5(b), subdivisions (1), (2) and (3). 

b. In lieu of the benefits provided in paragraph a of this subdivision 
(7) any member who separates from service on or after July 1, 
1951, and prior to the attainment of the age of 60 years, for any 
reason other than death or retirement for disability as provided 
in G.S. 135-5(d), after completing 30 or more years of creditable 
service, and who leaves his total accumulated contributions in 
said System, may elect to retire on an early retirement allowance; 
provided that such member may so retire only upon written 
application to the Board of Trustees setting forth at what time, 
not less than 30 days nor more than 90 days subsequent to the 
execution and filing thereof, he desires to be retired; provided 
further that such application shall be duly filed within 60 days 
following the date of such separation. Such early retirement 
allowance so elected shall be the actuarial equivalent of the 
deferred retirement allowance otherwise payable at the attain- 
ment of the age of 60 years upon proper application therefor. 

c. In lieu of the benefits provided in paragraph a of this subdivision 
(7), any member who separated from service before July 1, 1951, 
and prior to the age of 60 years for any reason other than death 
or retirement for disability as provided in G.S. 135-5(d), and who 
left his total accumulated contributions in said System, may elect 
to retire on an early retirement allowance; provided that such 
member may so retire only upon written application to the Board 
of Trustees setting forth at what time, subsequent to July 1, 1951, 
and not less than 30 days nor more than 90 days subsequent to 
the execution and filing thereof, he desires to be retired; provided 
that such application shall be duly filed not later than August 31, 
1951. Such early retirement allowance so elected shall be the 
actuarial equivalent of the deferred retirement allowance other- 
wise payable at the attainment of the age of 60 years upon proper 
application therefor. 

d. Should a teacher or employee who retired on an early or service 
retirement allowance be restored to service prior to the attain- 
ment of the age of 62 years, his allowance shall cease, he shall 
again become a member of the Retirement System, and he shall 
contribute thereafter at the uniform contribution rate payable by 
all members. Upon his subsequent retirement, he shall be enti- 
tled to the allowance described in 1 below reduced by the amount 
in 2 below. 

1. The allowance to which he would have been entitled if he were 
retiring for the first time, calculated on the basis of his total 
creditable service represented by the sum of his creditable 
service at the time of his first retirement, and his creditable 
service after he was restored to service. 

2. The actuarial equivalent of the retirement benefits he previ- 
ously received. 

e. Should a teacher or employee who retired on an early or service 
retirement allowance be restored to service after the attainment 
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of the age of 62 years, his retirement allowance shall be reduced 
to the extent necessary (if any) so that the sum of the retirement 
allowance at the time of his retirement and earnings from 
employment by a unit of the Retirement System for any year 
(beginning January 1, and ending December 31) will not exceed 
the member’s compensation received for the 12 months of service 
prior to retirement. Provided, however, that under no circum- 
stances will the member’s retirement allowance be reduced below 
the amount of his annuity as defined in G.S. 135-1(3). 

(8) The provisions of this subsection (8) shall apply to any member whose 
membership is terminated on or after July 1, 1963 and who becomes 
entitled to benefits hereunder in accordance with the provisions 
hereof. 

a. Notwithstanding any other provision of this Chapter, any member 
who separates from service prior to the attainment of the age of 
60 years for any reason other than death or retirement for 
disability as provided in G.S. 135-5(c), after completing 15 or 
more years of creditable service, and who leaves his total accu- 
mulated contributions in said System shall have the right to 
retire on a deferred retirement allowance upon attaining the age 
of 60 years; provided that such member may retire only upon 
written application to the Board of Trustees setting forth at what 
time, not less than one day nor more than 90 days subsequent to 
the execution and filing thereof, he desires to be retired; and 
further provided that in the case of a member who so separates 
from service on or after July 1, 1967, or whose account is active on 
July 1, 1967, or has not withdrawn his contributions, the 
aforestated requirement of 15 or more years of creditable service 
shall be reduced to 12 or more years of creditable service; and 
further provided that in the case of a member who so separates 
from service on or after July 1, 1971, or whose account is active on 
July 1, 1971, the aforestated requirement of 12 or more years of 
creditable service shall be reduced to five or more years of 
creditable service. Such deferred retirement allowance shall be 
computed in accordance with the service retirement provisions of 
this Article pertaining to a member who is not a law enforcement 
officer or an eligible former law enforcement officer. Notwith- 
standing the foregoing, any member whose services as a teacher 
or employee are terminated for any reason other than retirement, 
who becomes employed by a nonprofit, nonsectarian private 
school in North Carolina below the college level within one year 
after such teacher or employee has ceased to be a teacher or 
employee, may elect to leave his total accumulated contributions 
in the Teachers’ and State Employees’ Retirement System during 
the period he is in the employment of such employer; provided 
that he files notice thereof in writing with the Board of Trustees 
of the Retirement System within five years after separation from 
service as a public school teacher or State employee; such member 
shall be deemed to have met the requirements of the above 
provisions of this subdivision upon attainment of age 60 while in 
such employment provided that he is otherwise vested. 

b. In lieu of the benefits provided in paragraph a of this subdivision 
(8), any member who separates from service prior to the attain- 
ment of the age of 60 years, for any reason other than death or 
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retirement for disability as provided in G.S. 135-5(c), after 
completing 20 or more years of creditable service, and who leaves 
his total accumulated contributions in said System, may elect to 
retire on an early retirement allowance upon attaining the age of 
50 years or at any time thereafter; provided that such member 
may so retire only upon written application to the Board of 
Trustees setting forth at what time, not less than one day nor 
more than 90 days subsequent to the execution and filing thereof, 
he desires to be retired. Such early retirement allowance so 
elected shall be equal to the deferred retirement allowance 
otherwise payable at the attainment of the age of 60 years 
reduced by the percentage thereof indicated below. 


Age at Percentage 
Retirement Reduction 
59 i 
58 14 
ay 20 
56 25 
Do 30 
54 3D 
‘a 39 
52 43 
eh 46 
50 50 


b1. In lieu of the benefits provided in paragraphs a and b of this 
subdivision, any member who is a law-enforcement officer at the 
time of separation from service prior to the attainment of the age 
of 50 years, for any reason other than death or disability as 
provided in this Article, after completing 15 or more years of 
creditable service in this capacity immediately prior to separation 
from service, and who leaves his total accumulated contributions 
in this System may elect to retire on a deferred early retirement 
allowance upon attaining the age of 50 years or at any time 
thereafter; provided, that the member may commence retirement 
only upon written application to the Board of Trustees setting 
forth at what time, as of the first day of a calendar month, not less 
than one day nor more than 90 days subsequent to the execution 
and filing thereof, he desires to commence retirement. The 
deferred early retirement allowance shall be computed in accor- 
dance with the service retirement provisions of this Article 
pertaining to law-enforcement officers. 

b2. In lieu of the benefits provided in paragraphs a and b of this 
subdivision, any member who is a law-enforcement officer at the 
time of separation from service prior to the attainment of the age 
of 55 years, for any reason other than death or disability as 
provided in this Article, after completing five or more years of 
creditable service in this capacity immediately prior to separation 
from service, and who leaves his total accumulated contributions 
in this System may elect to retire on a deferred early retirement 
allowance upon attaining the age of 55 years or at any time 
thereafter; provided, that the member may commence retirement 
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only upon written application to the Board of Trustees setting 
forth at what time, as of the first day of a calendar month not less 
than one day nor more than 90 days subsequent to the execution 
and filing thereof, he desires to commence retirement. The 
deferred early retirement allowance shall be computed in accor- 
dance with the service retirement provisions of this Article 
pertaining to law-enforcement officers. 

b3. Vested deferred retirement allowance of members retiring on or 
after July 1, 1994. — In lieu of the benefits provided in para- 
graphs a. and b. of this subdivision, any member who separates 
from service prior to attainment of age 60 years, after completing 
20 or more years of creditable service, and who leaves his total 
accumulated contributions in said System, may elect to retire on 
a deferred retirement allowance upon attaining the age of 50 
years or any time thereafter; provided that such member may so 
retire only upon written application to the Board of Trustees 
setting forth at what time, not less than one day nor more than 90 
days subsequent to the execution and filing thereof, he desires to 
be retired. Such deferred retirement allowance shall be computed 
in accordance with the service retirement provisions of this 
Article pertaining to a member who is not a law enforcement 
officer or an eligible former law enforcement officer. 

c. (Effective until June 30, 2007) Should a beneficiary who retired 
on an early or service retirement allowance under this Chapter be 
reemployed, or otherwise engaged to perform services, by an 
employer participating in the Retirement System on a part-time, 
temporary, interim, or on a fee-for-service basis, whether contrac- 
tual or otherwise, and if such beneficiary earns an amount during 
the 12-month period immediately following the effective date of 
retirement or in any calendar year which exceeds fifty percent 
(50%) of the reported compensation, excluding terminal pay- 
ments, during the 12 months of service preceding the effective 
date of retirement, or twenty thousand dollars ($20,000), which- 
ever is greater, as hereinafter indexed, then the retirement 
allowance shall be suspended as of the first day of the month 
following the month in which the reemployment earnings exceed 
the amount above, for the balance of the calendar year. The 
retirement allowance of the beneficiary shall be reinstated as of 
January 1 of each year following suspension. The amount that 
may be earned before suspension shall be increased on January 1 
of each year by the ratio of the Consumer Price Index to the Index 
ae year earlier, calculated to the nearest tenth of a percent (1/10 
Or 1%) 

The computation of postretirement earnings of a beneficiary 
under this sub-subdivision, G.S. 135-3(8)c., who has been retired 
at least six months and has not been employed in any capacity 
with a public school for at least six months immediately preceding 
the effective date of reemployment, shall not include earnings 
while the beneficiary is employed to teach in a permanent 
full-time or part-time capacity that exceeds fifty percent (50%) of 
the applicable workweek in a public school. The Department of 
Public Instruction shall certify to the Retirement System that a 
beneficiary is employed to teach by a local school administrative 
unit under the provisions of this sub-subdivision and as a retired 
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teacher as the term is defined under the provisions of G.S. 

115C-325(a)(Sa). 

Beneficiaries employed under this sub-subdivision are not 
entitled to any benefits otherwise provided under this Chapter as 
a result of this period of employment. 

c. (Effective June 30, 2007) Should a beneficiary who retired on an 
early or service retirement allowance under this Chapter be 
reemployed, or otherwise engaged to perform services, by an 
employer participating in the Retirement System on a part-time, 
temporary, interim, or on a fee-for-service basis, whether contrac- 
tual or otherwise, and if such beneficiary earns an amount during 
the 12-month period immediately following the effective date of 
retirement or in any calendar year which exceeds fifty percent 
(50%) of the reported compensation, excluding terminal pay- 
ments, during the 12 months of service preceding the effective 
date of retirement, or twenty thousand dollars ($20,000), which- 
ever is greater, as hereinafter indexed, then the retirement 
allowance shall be suspended as of the first day of the month 
following the month in which the reemployment earnings exceed 
the amount above, for the balance of the calendar year. The 
retirement allowance of the beneficiary shall be reinstated as of 
January 1 of each year following suspension. The amount that 
may be earned before suspension shall be increased on January 1 
of each year by the ratio of the Consumer Price Index to the Index 
one year earlier, calculated to the nearest tenth of a percent (1/10 
of 1%). 

in full-time capacity that exceeds fifty percent (50%) of the 
applicable workweek. 

d. Should a beneficiary who retired on an early or service retirement 
allowance under this Chapter be restored to service as an 
employee or teacher, then the retirement allowance shall cease as 
of the first of the month following the month in which the 
beneficiary is restored to service and the beneficiary shall become 
a member of the Retirement System and shall contribute there- 
after as allowed by law at the uniform contribution payable by all 
members. 

Upon his subsequent retirement, he shall be paid a retirement 
allowance determined as follows: 

1. For a member who earns at least three years’ membership 
service after restoration to service, the retirement allowance 
shall be computed on the basis of his compensation and 
service before and after the period of prior retirement with- 
out restrictions; provided, that if the prior allowance was 
based on a social security leveling payment option, the 
allowance shall be adjusted actuarially for the difference 
between the amount received under the optional payment 
and what would have been paid if the retirement allowance 
had been paid without optional modification. 

2. For a member who does not earn three years’ membership 
service after restoration to service, the retirement allowance 
shall be equal to the sum of the retirement allowance to 
which he would have been entitled had he not been restored 
to service, without modification of the election of an optional 
allowance previously made, and the retirement allowance 
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that results from service earned since being restored to 
service; provided, that if the prior retirement allowance was 
based on a social security leveling payment option, the prior 
allowance shall be adjusted actuarially for the difference 
between the amount that would have been paid for each 
month had the payment not been suspended and what would 
have been paid if the retirement allowance had been paid 
without optional modification. 

e. Any beneficiary who retired on an early or service retirement 
allowance as an employee of any State department, agency or 
institution under the Law Enforcement Officers’ Retirement 
System and becomes employed as an employee by a State depart- 
ment, agency, or institution as an employer participating in the 
Retirement System shall become subject to the provisions of G.S. 
135-3(8)c and G.S. 135-3(8)d on and after January 1, 1989. 


(8a) Notwithstanding the provisions of paragraphs c and d of subdivision 


(8) to the contrary, a beneficiary who was a beneficiary retired on an 
early or service retirement with the Law Enforcement Officers’ 
Retirement System at the time of the transfer of law enforcement 
officers employed by the State and beneficiaries last employed by the 
State to this Retirement System on January 1, 1985, and who also 
was a contributing member of this Retirement System on J anuary 1, 
1985, shall continue to be paid his retirement allowance without 
restriction and may continue as a member of this Retirement System 
with all the rights and privileges appendant to membership. 


(9) Members who are participating in an intergovernmental exchange of 


personnel under the provisions of Article 10 of Chapter 126 may 
retain their membership status and receive all benefits provided by 
this Chapter during the period of the exchange provided the require- 
ments of Article 10 of Chapter 126 are met: provided further, that a 
member participating in an intergovernmental exchange of personnel 
under Article 10 of Chapter 126 shall, notwithstanding whether he 
and his employer are making contributions to the member’s account 
during the exchange period, be entitled to the death benefit if he 
otherwise qualifies under the provisions of this Article and provided 
further that no duplicate benefits shall be paid. (1941, c. 25, s. 3; 1945, 
C199, 1947,¢ 414 cy457 sss 2c) 458, 8.5; c. 464, s. 2; 1949, c. 1056, 
s. 1; 1951, c. 561; 1955, c. 1155, s. 91/2; 1961, c. 516, ss. 1; 219630 
bal s2 1965) caf QU seen vice LIS7 1967,"c> (20es. 12; 1b teni234) 
1969, c. 1223, ss: 1, 2, 14° 1971, c. 117, s8:'6-8;'c° 118, se: 1; 29 7a! 
Bose ky CHUg4 tse ve el suo mL Onin 183, 8. 3; 1979, co 396:ics9 72a 
2, 1931,'c. 979, $s 1; 1981) (Res Sess!) 1982), c. 1396, ss. 1, 2; 1983, c. 
056, ss. 1, 2; 1983 (Reg. Sess., 1984), c. 1034, ss. 228, 229, 236; c. 1106, 
Solera LOSo, CO20N Gs Ml) O10, ca, Ze ELIS eels, se 1 cage 
s. 38(b); 1989, c. 791; 1993 (Reg. Sess., 1994), c. 769, ss. 70) nay 
Told ye) 1995 ec 509s, (oul, 1998-212) 28.24(a); 1998-217, s. 67; 
2000-67, s. 8.24(a); 2001-424, s. 32.25(a); 2002-126, ss. 28.10(a), (b), 
(d), 28.13(a); 2004-124, s. 31.18A(a), (b); 2004-199, s. 57(a); 2005-144, 
ss. 7A.1, 7A.2, 74.4; 2005-276, ss. 29.28(a)-(d); 2005-345, s. 43.) 


Subdivision (8)¢ Set Out Twice. — The Cross References. — As to exemption of 
first version of subdivision (8)c set out above is temporary employees of the General Assembly 
effective until June 30, 2005. The second ver- from the provisions of G.S. 135-3(8)c. as to 
sion of subdivision (8)c set out above is effective compensation earned in that status, see G.S. 
June 30, 2005. 120-32(1). 
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Editor’s Note. — Session Laws 1953, c. 792, 
authorizes the Board of Trustees of the Teach- 
ers’ and State Employees’ Retirement System, 
in its discretion, to contract with the Fort Bragg 
School Board, the United States Office of Edu- 
cation, or the United States Commissioner of 
Education or his officers and agents, whereby 
teachers in the schools controlled and operated 
by the Fort Bragg School Board, who have 
previously taught in State public schools and 
accumulated creditable service of some type 
under the Teachers’ and State Employees’ Re- 
tirement Act, shall be covered under the provi- 
sions of the Act. 

Session Laws 1998-212, s. 1.1, provides: 
“This act shall be known as the ‘Current Oper- 
ations Appropriations and Capital Improve- 
ment Appropriations Act of 1998.’” 

Session Laws 1998-212, s. 30.5, contains a 
severability clause. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.5, is a sever- 
ability clause. 

Session Laws 2002-126, s. 28.10(a), as 
amended by Session Laws 2004-124, s. 
31.18A(a), as amended by Session Laws 2005- 
144, s. 7A.1, amended Session Laws 1998-212, 
s. 28.24(d) to change the expiration date affect- 
ing subdivision (8)c, as amended by the 1998 
act, from June 30, 2005, to June 30, 2007. 

Session Laws 2002-126, s. 28.10(b), as 
amended by Session Laws 2004-124, s. 
31.18A(b), as amended by Session Laws 2005- 
144, s. 7A.2, amended Session Laws 1998-217, 
s. 67, to change the expiration date affecting 
subdivision (8)c, as amended by the 1998 act, 
from June 30, 2005, to June 30, 2007. 

Session Laws 2002-126, s. 28.10(al1), pro- 
vides: “The State Treasurer shall seek a private 
letter ruling from the Internal Revenue Service 
that G.S. 135-3(8) c. could be amended from six 
months to two months without adverse affect 
on the tax qualification of the Teachers’ and 
State Employees’ Retirement System.” 

Session Laws 2002-126, s. 28.10(d), as 
amended by Session Laws 2004-124, s. 31.18A, 
as amended by Session Laws 2005-441, s. 7A.4, 
amended Session Laws 2001-424, s. 32.25(c) to 
change the expiration date affecting subdivi- 
sion (8)c, as amended by the 2001 act, from 
June 30, 2005, to June 30, 2007. 

Session Laws 2002-126, s. 28.13(c), provides: 
“Subsections (a) and (b) of this section [which 
amended G.S. 135-3(8)c. and G.S. 128-24(5)c.] 
do not apply during the 2002-2003 fiscal year to 
any person who was retired on or before Sep- 
tember 1, 2002, and also had entered into any 
employment contract or commitment for some 
or all of that year.” 

Session Laws 2002-126, s. 28.13(d), provides: 
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“The State Treasurer shall seek a private letter 
ruling from the Internal Revenue Service relat- 
ing to what constitutes a “bona fide termination 
of employment” and the period of time that a 
member of the Teachers’ and State Employees’ 
Retirement System must be separated from 
service before they can be reemployed either on 
a full-time or contract basis while continuing to 
receive retirement benefits.” 

Session Laws 2002-126, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations, Capitol Improvements, and Finance 
Act of 2002’.” 

Session Laws 2002-126, s. 31.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2002-2003 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2002-2003 fiscal year. For example, 
uncodified provisions of this act relating to the 
Medicaid program apply only to the 2002-2003 
fiscal year.” 

Session Laws 2002-126, s. 31.6, is a sever- 
ability clause. 

Session Laws 2004-124, s. 31.18A(e)-(g), as 
amended by Session Laws 2004-161, s. 53.2, 
provides: “(e) The Retirement Systems Division 
shall conduct an analysis of the postretirement 
reemployment issue, including a survey of peer 
State systems, cost analyses, review of relevant 
impacting federal regulations, and the admin- 
istrative impact of various postretirement re- 
employment policies. The Retirement Systems 
Division shall develop findings and recommen- 
dations for the adoption of an efficient and 
fiscally sound policy on postretirement reem- 
ployment and shall report those findings and 
recommendations, as well as the analysis that 
produced them, to the General Assembly by 
February 1, 2005. 

“(f) In order to facilitate the success of its 
request for a private letter ruling from the 
Internal Revenue Service, as mandated by Sec- 
tion 28.13(d) of S.L. 2002-126, the Retirement 
Systems Division may modify the scope of its 
inquiry to the extent that a substantive ruling 
may be obtained and used by the General 
Assembly to adopt an efficient and _ fiscally 
sound policy on postretirement reemployment. 

“(¢) Notwithstanding any other provision of 
law, effective July 1, 2004, each local school 
administrative unit or charter school partici- 
pating in the Teachers’ and State Employees’ 
Retirement System shall pay to the Teachers’ 
and State Employees’ Retirement System a 
Reemployed Teacher Contribution Rate of 
eleven and seventy hundredths percent 
(11.70%) as a percentage of covered salaries 
that the retired teachers, who are exempt from 
the earnings cap, are being paid. Each local 
school administrative unit or charter school 
shall report monthly to the Retirement Sys- 
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tems Division on payments made pursuant to 
this subsection. 

“Notwithstanding any other provision of law, 
effective July 1, 2004, any portion of the pay- 
ment made by a local school administrative 
unit to a reemployed teacher who is exempt 
from the earnings cap, consisting of salary plus 
the Reemployed Teacher Contribution rate, 
that exceeds the State-supported salary level 
for that position shall be paid from local funds.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Session Laws 2002-126, s. 28.10(b), as 
amended by Session Laws 2004-124, s. 
31.18A(b), as amended by Session Laws 2005- 
144, s. 7A.2, amended Session Laws 1998-217, 
s. 67, to change the expiration date affecting 
subdivision (8)c., as amended by the 1998 act, 
from June 30, 2005, to June 30, 2007. 

This section was amended by Session Laws 
2005-276, s. 29.28, and by Session Laws 2003- 
345, s. 42, in the coded bill drafting format 
provided by G.S. 120-20.1. Although the second 
and third paragraphs of sub-subdivision (8)ec. 
have a sunset date of June 30, 2007, the 
amendments to the second paragraph by Ses- 
sion Laws 2005-276 and Session Laws 2005- 
345 did not include a sunset provision, and 
therefore will not expire with the rest of the 
second paragraph. The version of sub-subdivi- 
sion (8)c. effective June 30, 2007 is set out in 
the form above at the direction of the Revisor of 
Statutes. 

Session Laws 2005-276, s. 29.28(c), provides: 
“Notwithstanding any other provision of law, 
each local school administrative unit shall pay 
to the Teachers’ and State Employees’ Retire- 
ment System a Reemployed Teacher Contribu- 
tion Rate of eleven and seventy-hundredths 
percent (11.70%) as a percentage of covered 
salaries that the retired teachers, who are 
exempt from the earnings cap, are being paid. 
Each local school administrative unit shall re- 
port monthly to the Retirement Systems Divi- 
sion on payments made pursuant to this sub- 
section. 

“Notwithstanding any other provision of law, 
any portion of the payment made by a local 
school administrative unit to a reemployed 
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teacher who is exempt from the earnings cap, 
consisting of salary plus the Reemployed 
Teacher Contribution Rate, that exceeds the 
State-supported salary level for that position, 
shall be paid from local funds.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5, is a sever- 
ability clause. 

Effect of Amendments. — Session Laws 
1998-212, s. 28.24(a), as amended by Session 
Laws 2002-126, s. 28.10(a), and as amended by 
Session Laws 2004-124, s. 31.18A(a), effective 
January 1, 1999, and expiring on June 30, 
2005, added the second and third paragraphs in 
subdivision (8)c. 

Session Laws 1998-217, s. 67, as amended by 
Session Laws 2002-126, s. 28.10(b), and as 
amended by Session Laws 2004-124, s. 
31.18A(b), effective January 1, 1999, and expir- 
ing June 30, 2005, substituted “retired” for 
“probationary,” and “G.S. 115C-325(a)(5a)” for 
“G.S. 115C-325-(a)(5)” in the present second 
paragraph of subdivision (8)c. 

Session Laws 2001-424, s. 32.25(a), as 
amended by Session Laws 2002-126, s. 28.10(d) 
effective July 1, 2001, and expiring June 30, 
2004, in the version of subdivision (8)c effective 
until June 30, 2004, substituted “six months” 
for “12 months” in two places and inserted “or a 
part-time tutor” in the second paragraph. 

Session Laws 2004-199, s. 57(a), effective 
August 17, 2004, and expiring June 30, 2005, in 
the second paragraph of subdivision (8)c., 
added “or a charter school” to the end of the first 
sentence and inserted “or a charter school” 
following “administrative unit” in the second 
sentence; and made a minor punctuation 
change. 

Session Laws 2005-276, s. 29.28(a), effective 
August 1, 2005, in sub-subdivision (8)c., in the 
second paragraph, deleted “, except as a substi- 
tute teacher or a part-time tutor,” following “in 
any capacity” and substituted “permanent, full- 
time” for “substitute, interim, or permanent”. 

Session Laws 2005-345, s. 43, effective July 
1, 2005, substituted “in a permanent full-time 
or part-time capacity that exceeds fifty percent 
(50%) of the applicable workweek” for “on a 
permanent, full time basis” in the next-to-last 
sentence of the second paragraph of subdivision 
(8)e. 
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CASE NOTES 


Constitutionality of Subsection (8)d. — 
Because all retired officers and employees are 
subject to the provisions of subsection (8)d of 
this section, plaintiff retired judge was not 
treated differently than similarly situated per- 
sons, and the Retirement System’s interpreta- 
tion of subsection (8)d did not violate the Equal 
Protection Clause of either the United States or 
the North Carolina Constitution. Wells v. Con- 
solidated Judicial Retirement Sys., 136 N.C. 
App. 671, 526 S.E.2d 486, 2000 N.C. App. 
LEXIS 162 (2000), aff'd, 354 N.C. 313, 553 
S.E.2d°877 (2001). 

Suspension of Benefits. — In case involv- 
ing suspension of plaintiff retired judge's retire- 
ment benefits after he was appointed to an- 
other state office, where the prohibition 
contained in subsection (8)d of this section 
existed as former (8)c when plaintiff’s rights 
vested in the Retirement System, the prohibi- 
tion applied to plaintiff, and plaintiff’s contract 
under Chapter 135 provided that his benefits 
would cease if he returned to employment with 


the State of North Carolina following his retire- 
ment from the court. Wells v. Consolidated 
Judicial Retirement Sys., 136 N.C. App. 671, 
526 S.E.2d 486, 2000 N.C. App. LEXIS 162 
(2000), .ath'd,354.4N:G. 313; 553)5.Me2d) -87/ 
(2001). 

Suspension of the retirement benefits of a 
retired judge who was appointed to state utili- 
ties commission, while he served on that com- 
mission, was proper even though the statute 
authorizing the suspension of a retired judge’s 
pension only spoke of suspending the benefits 
of a retired judge who returned to judicial 
service, because the broader provisions of G.S. 
135-3(8)(c), disallowing continued receipt of 
benefits by a contributor to the Teachers’ and 
State Employees’ Retirement System of North 
Carolina, applied to the judge. Wells v. Consol- 
idated Judicial Ret. Sys., 354 N.C. 318, 553 
S.E.2d 877, 2001 N.C. LEXIS 1098 (2001). 

Cited in Harrill v. Teachers’ & State Employ- 
ees’ Retirement Sys., 271 N.C. 357, 156 S.E.2d 
702 (1967). 


OPINIONS OF ATTORNEY GENERAL 


Membership Compulsory; No Exemp- 
tion for Member of Religious Order. — See 
opinion of Attorney General to Mr. J.E. Miller, 
Director, Teachers’ and State Employees’ Re- 
tirement System, 40 N.C.A.G. 625 (1970). 

Employee Reentering State Employ- 
ment After Retirement. — When an em- 
ployee, age 62, retires on July 1, 1959, and 
receives retirement benefits until July 1, 1964, 
at which time he reenters State employment, 
when that employee subsequently retires on 


July 1, 1969, he is entitled to the resumption of 
payment of his retirement benefits suspended 
while he was reemployed, plus additional ben- 
efits based on a salary over the most recent 5 
years’ employment figured at the current for- 
mula rate. He is not entitled to benefits using 
the current formula and his total service re- 
cently plus that prior to his first retirement. 
Opinion of Attorney General to Mr. J.E. Miller, 
Director, Teachers’ and State Employees’ Re- 
tirement System, 40 N.C.A.G. 623 (1969). 


§§ 135-3.1, 135-3.2: Repealed by Session Laws 1961, c. 516, s. 9. 


§ 135-4. Creditable service. 


(a) Under such rules and regulations as the Board of Trustees shall adopt, 
each member who was a teacher or State employee at any time during the five 
years immediately preceding the establishment of the System and who became 
a member prior to July 1, 1946, shall file a detailed statement of all North 
Carolina service as a teacher or State employee rendered by him prior to the 
date of establishment for which he claims credit; provided, that, notwithstand- 
ing the foregoing, any member retiring on or after J uly 1, 1965, with credit for 
not less than 10 years of membership service shall file such detailed statement 
of service as a teacher or State employee rendered by him prior to July 1, 1941, 
for which he claims credit; provided, that any member who retired on a service 
retirement allowance prior to July 1, 1965, who at the time of his retirement 
did not qualify for credit for his service as a teacher or State employee prior to 
July 1, 1941, may request on and after July 1, 1971, that his original benefit be 
recalculated, in accordance with the formula prevailing at the time of his 
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retirement, to include credit for such service with the new benefit to become 
effective on the first of the month following certification of the prior service. 

(b) The Board of Trustees shall fix and determine by appropriate rules and 
regulations how much service in any year is equivalent to one year of service, 
but in no case shall more than one year of service be creditable for all services 
in one year. Service rendered for the regular school year in any district shall be 
equivalent to one year’s service. Service rendered by a school employee in a 
job-sharing position shall be credited at the rate of one-half year for each 
regular school year of employment. 

(c) Subject to the above restrictions and to such other rules and regulations 
as the Board of Trustees may adopt, the Board of Trustees shall verify, as soon 
as practicable after the filing of such statements of service, the service therein 
claimed. 

In heu of a determination of the actual compensation of the members that 
was received during such period of prior service the Board of Trustees may use 
for the purpose of this Chapter the compensation rates which will be deter- 
mined by the average salary of the members for five years immediately 
preceding the date this System became operative as the records show the 
member actually received. Creditable service for unused sick leave shall be 
allowed only for sick leave accrued monthly during employment under a duly 
adopted sick leave policy and for which the member may be able to take credits 
and be paid for sick leave without restriction. 

(d) Any member may, up to his date of retirement and within one year 
thereafter, request the Board of Trustees to modify or correct his prior service 
credit. 

(e) Creditable service at retirement on which the retirement allowance of a 
member shall be based shall consist of the membership service rendered by 
him since he last became a member, and also if he has a prior service certificate 
which is in full force and effect, the amount of service certified on his prior 
service certificate; and if he has sick leave standing to his credit upon 
retirement on or after July 1, 1971, one month of credit for each 20 days or 
portion thereof, but not less than one hour; sick leave shall not be counted in 
computing creditable service for the purpose of determining eligibility for 
disability retirement or for a vested deferred allowance. 

On and after July 1, 1971, a member whose account was closed on account 
of absence from service under the provisions of G.S. 135-3(3) and who 
subsequently returns to service for a period of five years, may thereafter repay 
in a lump sum the amount withdrawn plus regular interest thereon from the 
date of withdrawal through the year of repayment and thereby increase his 
creditable service by the amount of creditable service lost when his account 
was closed. 

On and after July 1, 1973, a member whose account in the North Carolina 
Local Governmental Employees’ Retirement System was closed on account of 
absence from service under the provisions of G.S. 128-24(1a) and who subse- 
quently became or becomes a member of this System with credit for five years 
of service, may thereafter repay in a lump sum the amount withdrawn from 
the North Carolina Local Governmental Employees’ Retirement System plus 
regular interest thereon from the date of withdrawal through the year of 
repayment and thereby increase his creditable service in this System by the 
amount of creditable service lost when his account was closed. 

On or after July 1, 1979, a member who has obtained 60 months of ageregate 
service, or five years of membership service, as an employee of the North 
Carolina General Assembly, except legislators, participants in the Legislative 
Intern Program and pages, may make a lump sum payment together with 
interest, and an administrative fee for such service, to the Teachers’ and State 
Employees’ Retirement System of an amount equal to what he would have 
contributed had he been a member on his first day of employment. 
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On and after January 1, 1985, the creditable service of a member who was 
a member of the Law-Enforcement Officers’ Retirement System at the time of 
the transfer of law-enforcement officers employed by the State from that 
System to this Retirement System and whose accumulated contributions are 
transferred from that System to this Retirement System, shall include service 
that was creditable in the Law-Enforcement Officers’ Retirement System; and 
membership service with that System shall be membership service with this 
Retirement System; provided, notwithstanding any provision of this Article to 
the contrary, any inchoate or accrued rights of such a member to purchase 
creditable service for military service, withdrawn service and prior service 
under the rules and regulations of the Law-Enforcement Officers’ Retirement 
System shall not be diminished and may be purchased as creditable service 
with this Retirement System under the same conditions which would have 
otherwise applied. 

(f) Armed Service Credit. — 

(1) Teachers and other State employees who entered the armed services of 
the United States on or after September 16, 1940, and prior to 
February 17, 1941, and who returned to the service of the State within 
a period of two years after they were first eligible to be separated or 
released from such armed services under other than dishonorable 
conditions shall be entitled to full credit for all prior service. 

(2) Teachers and other State employees who entered the armed services of 
the United States on or after September 16, 1940, and who returned 
to the service of the State prior to October 1, 1952, or who devote not 
less than 10 years of service to the State after they are separated or 
released from such armed services under other than dishonorable 
conditions, shall be entitled to full credit for all prior service, and, in 
addition they shall receive membership service credit for the period of 
service in such armed services up to the date they were first eligible to 
be separated or released therefrom, occurring after the date of 
establishment of the Retirement System. 

(3) Teachers and other State employees who enter the armed services of 
the United States on or after July 1, 1950, or who engage in active 
military service on or after July 1, 1950, and who return to the service 
of the State within a period of two years after they are first eligible to 
be separated or released from such active military service under other 
than dishonorable conditions shall be entitled to full membership 
service credit for the period of such active service in the armed 
services. 

(4) Under such rules as the Board of Trustees shall adopt, credit will be 
provided by the Retirement System with respect to each such teacher 
or other State employee in the amounts that he would have been paid 
during such service in such armed services on the basis of his earnable 
compensation when such service commenced. Such contributions 
shall be credited to the individual account of the member in the 
annuity savings fund, in such manner as the Board of Trustees shall 
determine, but any such contributions so credited and any regular 
interest thereon shall be available to the member only in the form of 
an annuity, or benefit in lieu thereof, upon his retirement on a service, 
disability or special retirement allowance; and in the event of cessa- 
tion of membership or death prior thereto, any such contributions so 
credited and regular interest thereon shall not be payable to him or on 
his account, but shall be transferred from the annuity savings fund to 
the pension accumulation fund. If any payments were made by a 
member on account of such service as provided by subdivision (5) of 
subsection (b) of G.S. 135-8, the Board of Trustees shall refund to or 
reimburse such member for such payments. 
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(5) The provisions of this subsection shall also apply to members of the 


national guard with respect to teachers and State employees who are 
called into federal service or who are called into State service, to the 
extent that such persons fail to receive compensation for performance 
of the duties of their employment other than for service in the national 
guard. 


(6) Repealed by Session Laws 1981, c. 636, s. 1. For proviso as to inchoate 


or accrued rights, see Editor’s Note below. 


(7) Notwithstanding any other provision of this Chapter, any member and 


any retired member as herein described may purchase creditable 

service in the Armed Forces of the United States, not otherwise 

allowed, by paying a total lump sum payment determined as follows: 

a. For members who completed 10 years of membership service, and 
retired members who completed 10 years of membership service 
prior to retirement, whose membership began on or prior to J uly 
1, 1981, and who make this purchase within three years after first 
becoming eligible, the cost shall be an amount equal to the 
monthly compensation the member earned when he first entered 
membership service times the employee contribution rate at that 
time times the months of service to be purchased, with sufficient 
interest added thereto so as to equal one-half of the cost of 
allowing this service, plus an administrative fee to be set by the 
Board of Trustees. 

b. For members who complete five years of membership service, and 
retired members who complete five years of membership service 
prior to retirement, and eligible members and retired members 
covered by paragraph a. of this subdivision, whose membership 
began on or before July 1, 1981, but who did not or do not make 
this purchase within three years after first becoming eligible, the 
cost shall be an amount equal to the full liability of the service 
credits calculated on the basis of the assumptions used for the 
purposes of the actuarial valuation of the System’s liabilities and 
shall take into account the retirement allowance arising on 
account of the additional service credits commencing at the 
earliest age at which the member could retire on an unreduced 
allowance, as determined by the Board of Trustees upon the 
advice of the consulting actuary, plus an administrative fee to be 
set by the Board of Trustees. Notwithstanding the foregoing 
provisions of this subsection that provide for the purchase of 
service credits, the term “full liability” includes assumed post- 
retirement allowance increases, as determined by the Board of 
Trustees, from the earliest age at which a member could retire on 
an unreduced service retirement allowance. 

Creditable service allowed under this subdivision shall be only for 
the initial period of “active duty”, as defined in 38 U.S. Code Section 
101(21), in the Armed Forces of the United States up to the date the 
member was first eligible to be separated and released and for 
subsequent periods of “active duty”, as defined in 38 U.S. Code Section 
101(21), as required by the Armed Forces of the United States up to 
the date of first eligibility for separation or release, but shall not 
include periods of active duty in the Armed Forces of the United 
States creditable in any other retirement system except the national 
guard or any reserve component of the Armed Forces of the United 
States, and shall not include periods of “active duty for training”, as 
defined in 38 U.S. Code Section 101(22), or periods of “inactive duty 
training”, as defined in 38 U.S. Code Section 101(23), rendered in any 
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reserve component of the Armed Forces of the United States. Pro- 
vided, creditable service may be allowed only for active duty in the 
Armed Forces of the United States of a member that resulted in a 
general or honorable discharge from duty. The member shall submit 
satisfactory evidence of the service claimed. For purposes of this 
subsection, membership service may include any membership or prior 
service credits transferred to this Retirement System pursuant to 
G.S. 135-18.1. 

(g) Teachers and other State employees who served in the armed forces of 
the United States and who, after being honorably discharged, returned to the 
service of the State within a period of two years from date of discharge shall be 
credited with prior service for such period of service in the armed forces of the 
United States; and the salaries or compensations paid to such employees 
immediately before entering the armed forces shall be deemed to be the actual 
compensation rates of such teachers and State employees during said period of 
service. 

(h) During periods when a member is on leave of absence and is receiving 
less than his full compensation, he will be deemed to be in service only if he is 
contributing to the Retirement System as provided in G.S. 135-8(b)(5). If he is 
so contributing, the annual rate of compensation paid to such employee 
immediately before the leave of absence began will be deemed to be the actual 
compensation rate of the employee during the leave of absence. 

(i) Any person who became a member after June 30, 1947, and before July 
1, 1955, and did not subsequently withdraw his contributions may, prior to his 
retirement, increase his creditable service to the extent of the period of time 
from the date he became a “teacher or employee” as the terms are defined in 
this Chapter to the date he became a member, but not exceeding three months 
immediately preceding membership, provided that he makes an additional 
contribution in one lump sum equal to five per centum (5%) of the compensa- 
tion he received for the aforesaid period of time plus regular interest thereon 
from the date he became a member to the date of payment. 

(j) Creditable service at retirement shall include any service rendered bya 
member while on leave of absence to serve as a member or officer of the 
General Assembly which is not creditable toward retirement under the 
Legislative Retirement Fund provided the allowance of such credit shall be 
contingent upon the cancellation of service credit in the Fund and the transfer 
of the member’s contributions plus accumulated interest from the Fund to this 
System. 

(j1) Any member may purchase creditable service for service as a member of 
the General Assembly not otherwise creditable under this section, provided the 
service is not credited in the Legislative Retirement Fund nor the Legislative 
Retirement System, and further provided the member pays a lump sum 
amount equal to the full cost of the additional service credits calculated on the 
basis of the assumptions used for the purposes of the actuarial valuation of the 
System’s liabilities, taking into account the additional retirement allowance 
arising on account of the additional service credits commencing at the earliest 
age at which a member could retire on an unreduced retirement allowance as 
determined by the Board of Trustees upon the advice of the consulting actuary, 
plus an administrative fee to be set by the Board of Trustees. Notwithstanding 
the foregoing provisions of this subsection that provide for the purchase of 
service credits, the terms “full cost”, “full liability”, and “full actuarial cost” 
include assumed annual post-retirement allowance increases, as determined 
by the Board of Trustees, from the earliest age at which a member could retire 
on an unreduced service allowance. 

(j2) The creditable service of a member who was a member of the Local 
Governmental Employees’ Retirement System, the Consolidated Judicial Re- 
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tirement System, or the Legislative Retirement System, and whose accumu- 
lated contributions and reserves are transferred from that System to this 
System, includes service that was creditable in the Local Governmental 
Employees’ Retirement System, the Consolidated Judicial Retirement System, 
or the Legislative Retirement System, and membership service with those 
Retirement Systems is membership service with this Retirement System. 

(k) Notwithstanding any other provision of this Chapter, any person who 
withdrew his contributions in accordance with the provisions of G.S. 128-27(f) 
or G.S. 135-5(f) or the rules and regulations of the Law-Enforcement Officers’ 
Retirement System and who subsequently returns to service may, upon 
completion of five years of membership service, repay in a total lump sum any 
and all of the accumulated contributions previously withdrawn with interest 
compounded annually at the rate of six and one-half percent (6.5%) for each 
calendar year from the year of withdrawal to the year of repayment plus a fee 
to cover expense of handling which shall be determined by the Board of 
Trustees, and receive credit for the service forfeited at time of withdrawal. 
These provisions shall apply equally to retired members who had attained five 
years of membership service prior to retirement. The retirement allowance of 
a retired member who restores service under this subsection shall be increased 
the month following the month payment is received. The increase in the 
retirement allowance shall be the difference between the initial retirement 
allowance, under any optional allowance elected at the time of retirement, and 
the amount of the retirement allowance, under any optional allowance elected 
at the time of retirement, to which the retired member would have been 
entitled had the service not been previously forfeited, adjusted by any 
increases in the retirement accrual rate occurring between the member’s date 
of retirement and the date of payment. The increase in the retirement 
allowance shall not include any adjustment for cost-of-living increases granted 
since the date of retirement. 

Notwithstanding any provision to the contrary, a law enforcement officer 
who was transferred from the Law Enforcement Officers’ Retirement System to 
this Retirement System pursuant to Article 12C of Chapter 143 of the General 
Statutes and withdrew his accumulated contributions prior to January 1, 
1985, in accordance with G.S. 128-27(f) or G.S. 135-5(f) for non-law enforce- 
ment service and who has five years or more of membership service standing 
to his credit may repay in a total lump sum the accumulated contributions 
previously withdrawn with interest compounded annually at the rate of six 
and one-half percent (6.5%) for each calendar year from the year of withdrawal 
to the year of repayment plus a fee to cover expense of handling which shall be 
determined by the Board of Trustees, and receive credit for the service forfeited 
at time of withdrawal(s). The retirement allowance of a retired member who 
restores service under this subsection shall be increased the month following 
the month payment is received. The increase in the retirement allowance shall 
be the difference between the initial retirement allowance, under any optional 
allowance elected at the time of retirement, and the amount of the retirement 
allowance, under any optional allowance elected at the time of retirement, to 
which the retired member would have been entitled had the service not been 
previously forfeited, adjusted by any increases in the retirement accrual rate 
occurring between the member’s date of retirement and the date of payment. 
The increase in the retirement allowance shall not include any adjustment for 
cost-of-living increases granted since the date of retirement. 

(1) Repealed by Session Laws 1981, c. 636, s. 1. For proviso as to inchoate or 
accrued rights, see Editor’s Note below. 

(11) Notwithstanding any other provision of this Chapter, any member and 
any retired member as herein described may purchase creditable service 
previously rendered to any state, territory, or other governmental subdivision 
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of the United States other than this State by paying a total lump-sum payment 
determined as follows: 

(1) For members who completed 10 years of current membership service, 
and retired members who completed 10 years of current membership 
service prior to retirement, whose membership began on or before 
July 1, 1981, and who make such purchase within three years after 
first becoming eligible, the cost shall be an amount equal to the 
monthly compensation the member earned when he first entered 
membership service, times the employee contribution rate at that 
time, times the months of service to be purchased, times two, with 
sufficient interest added thereto so as to equal the full cost of allowing 
such service, plus an administrative fee to be set by the Board of 
Trustees. 

(2) For members who complete five years of current membership service, 
and retired members who complete five years of current membership 
service prior to retirement, and eligible members and retired mem- 
bers covered by subdivision (1) of this subsection, whose membership 
began on or before July 1, 1981, but who did not or do not make such 
purchase within three years after first becoming eligible, the cost 
shall be an amount equal to the full liability of the service credits 
calculated on the basis of the assumptions used for the purposes of the 
actuarial valuation of the System’s liabilities and shall take into 
account the retirement allowance arising on account of the additional 
service credits commencing at the earliest age at which the member 
could retire on an unreduced allowance, as determined by the Board 
of Trustees upon the advice of the consulting actuary, plus an 
administrative fee to be set by the Board of Trustees. Notwithstanding 
the foregoing provisions of this subsection that provide for the 
purchase of service credits, the term “full liability” includes assumed 
postretirement allowance increases, as determined by the Board of 
Trustees, from the earliest age at which a member could retire on an 
unreduced service retirement allowance. Notwithstanding the re- 
quirement of five years of current membership service, a member 
whose membership began prior to the service the member desires to 
purchase shall be eligible to purchase creditable service under this 
subdivision upon returning to service as a teacher or employee upon 
completion of a total of five years of membership service and upon 
completion of one year of current membership service. 

Current membership service shall mean membership service earned since 
the service previously rendered to any state, territory, or other governmental 
subdivision of the United States other than this State. Creditable service 
under this subsection shall be allowed only at the rate of one year of 
out-of-state service for each year of membership service in this State, with a 
maximum allowable of 10 years of out-of-state service. Such service is limited 
to full-time service which would be allowable under the laws governing this 
System. Credit will be allowed only if no benefit is allowable in another public 
retirement system as a result of the service. 

(m) Notwithstanding any language to the contrary of any provision of this 
section, or of any repealed provision of this section that was repealed with the 
inchoate and accrued rights preserved, all repayments and purchases of 
service credits, allowed under the provisions of this section or of any repealed 
provision of this section that was repealed with inchoate and accrued rights 
preserved, must be made within three years after the member first becomes 
eligible to make such repayments and purchases. Any member who does not 
repay or purchase service credits within said three years after first eligibility 
to make such repayments and purchases may, under the same conditions as 


1039 


§135-4 CH. 135. STATE RETIREMENT SYSTEM §$135-4 


are otherwise required, repay or purchase service credits provided that the 
repayment or purchase equals the full cost of the service credits calculated on 
the basis of the assumptions used for purposes of the actuarial valuation of the 
system’s liabilities and shall take into account the additional retirement 
allowance arising on account of such additional service credit commencing at 
the earliest age at which such member could retire on an unreduced retirement 
allowance as determined by the Board of Trustees upon the advice of the 
consulting actuary. Notwithstanding the foregoing provisions of this subsec- 
tion that provide for the purchase of service credits, the terms “full cost”, “full 
hability”, and “full actuarial cost” include assumed annual post-retirement 
allowance increases, as determined by the Board of Trustees, from the earliest 
age at which a member could retire on an unreduced service allowance. 
Notwithstanding the foregoing, on and after July 1, 2001, the provisions of this 
subsection shall not apply to the repayment of contributions withdrawn 
pursuant to subsection (k) of this section. 

(n) Repealed by Session Laws 1981, c. 636, s. 1. For proviso as to inchoate or 
accrued rights, see Editor’s Note below. 

(0) Repealed by Session Laws 1981, c. 636, s. 1. For proviso as to inchoate or 
accrued rights, see Editor’s Note below. 

(p) Credit for prior temporary State employment. — Notwithstanding any 
other provision of this Chapter, a member may purchase service credit for 
temporary State employment upon completion of 10 years of membership 
service and subject to the condition that the member had been classified as a 
temporary employee for more than three years. Each employer shall certify to 
the Board of Trustees that an employee is eligible to purchase this service 
credit prior to the member making payment. Payment for the service credit 
shall be in a single lump sum based upon the amount the member would have 
contributed if he had been properly classified as a permanent employee and 
been a member of this retirement system. 

(pl) Part-Time Service Credit. — 

(1) Notwithstanding any other provision of this Chapter, upon completion 
of five years of membership service, any member may purchase 
service previously rendered as a part-time teacher or employee of an 
employer as defined in G.S. 135-1(11) or G.S. 128-21(11), except for 
temporary or part-time service rendered while a full-time student in 
pursuit of a degree or diploma in a degree-granting program. Payment 
shall be made in a single lump sum in an amount equal to the full 
actuarial cost of providing credit for the service, together with interest 
and an administrative fee, as determined by the Board of Trustees on 
the advice of the Retirement System’s actuary. Notwithstanding the 
provisions of G.S. 135-4(b), the Board of Trustees shall fix and 
determine by appropriate rules and regulations how much service in 
any year, as based on compensation, is equivalent to one year of 
service in proportion to “earnable compensation”, but in no case shall 
more than one year of service be creditable for all service in one year. 
Service rendered for the regular school year in any district shall be 
equivalent to one year’s service. Notwithstanding the foregoing pro- 
visions of this subdivision that provide for the purchase of service 
credits, the terms “full cost”, “full liability”, and “full actuarial cost” 
include assumed annual post-retirement allowance increases, as 
determined by the Board of Trustees, from the earliest age at which a 
member could retire on an unreduced service allowance. 

(2) Under all requirements and conditions set forth in the preceding 
subdivision of this subsection (p1), except for the requirement that the 
completion of five years of membership service be subsequent to 
service rendered as a part-time teacher or employee of the State, any 
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member with five or more years of membership service standing to his 
credit may purchase additional membership service for service ren- 
dered as a part-time teacher or employee of the State if (1) the member 
terminates or has terminated employment in any capacity as a 
teacher or employee of the State, (11) the purchase of the additional 
membership service causes the member to become eligible to com- 
mence an early or service retirement allowance, and (iii) the member 
immediately elects to commence retirement and become a beneficiary. 

(3) Under all the requirements and conditions set forth in subdivision (1) 
of this subsection, except for the condition that part-time service 
rendered when a full-time student in pursuit of a degree or diploma in 
a degree-granting program is not eligible for purchase, any member 
with five or more years of membership service standing to the 
member’s credit may purchase creditable service for service rendered 
as a part-time teacher or employee of the State if that service was 
rendered on a permanent part-time basis and required at least 20 
hours of service per week. 

(q) Notwithstanding any other provision of this Chapter, any member who 
entered service or was restored to service prior to July 1, 1982, and was 
excluded from membership service solely on account of having attained the age 
of 62 years, in accordance with former G.S. 135-3(6), may purchase member- 
ship service credits of such excluded service by making a lump-sum payment 
equal to the contributions that would have been deducted pursuant to G.S. 
135-8(b) had he been a member of the Retirement System, increased by 
interest calculated at a rate of seven percent (7%) per annum. 

(r) Notwithstanding any other provision of this Chapter, any member may 
purchase creditable service for periods of employer approved leaves of absence 
when in receipt of benefits under the North Carolina Workers’ Compensation 
Act. This service shall be purchased by paying a cost calculated in the following 
manner: 

(1) Leaves of Absence Terminated Prior to July 1, 19883. — The cost to a 
member whose employer approved leave of absence, when in receipt of 
benefits under the North Carolina Workers’ Compensation Act, termi- 
nated upon return to service prior to July 1, 1983, shall be a lump sum 
amount payable to the Annuity Savings Fund equal to the full liability 
of the service credits calculated on the basis of the assumptions used 
for purposes of the actuarial valuation of the system’s liabilities, and 
shall take into account the retirement allowance arising on account of 
the additional service credit commencing at the earliest age at which 
the member could retire on an unreduced retirement allowance, as 
determined by the board of trustees upon the advice of the consulting 
actuary, plus an administrative fee to be set by the board of trustees. 
Notwithstanding the foregoing provisions of this subdivision that 
provide for the purchase of service credits, the terms “full cost”, “full 
liability”, and “full actuarial cost” include assumed annual post- 
retirement allowance increases, as determined by the Board of Trust- 
ees, from the earliest age at which a member could retire on an 
unreduced service allowance. 

(2) Leaves of Absence Terminating On and After July 1, 1983, but before 
January 1, 1988. — The cost to a member whose employer approved 
leave of absence, when in receipt of benefits under the North Carolina 
Workers’ Compensation Act, terminates upon return to service on and 
after July 1, 1983, but before January 1, 1988, shall be a lump sum 
amount due and payable to the Annuity Savings Fund within six 
months from return to service equal to the total employee and 
employer percentage rates of contribution in effect at the time of 
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purchase and based on the annual rate of compensation of the 
member immediately prior to the leave of absence; Provided, however, 
the cost to a member whose amount due is not paid within six months 
from return to service shall be the amount due plus one percent (1%) 
per month penalty for each month or fraction thereof the payment is 
made beyond the six-month period. 


(3) Leaves of Absence Terminating On and After January 1, 1988. — The 


cost to a member whose employer approved leave of absence, when in 
receipt of benefits under the North Carolina Workers’ Compensation 
Act, terminates upon or before a return to service on and after 
January 1, 1988, shall be due and payable to the Annuity Savings 
Fund within six months from return to service and shall be a lump 
sum amount equal to the employee percentage rate of contribution in 
effect at the time of purchase applied to the annual rate of compen- 
sation of the member immediately prior to the leave of absence. For 
members electing to make this payment, the member’s employer 
which granted the leave of absence, or the member’s employer upon a 
return to service, or both, shall make a matching lump sum payment 
to the Pension Accumulation Fund within six months from return to 
service equal to the employer percentage rate of contribution in effect 
at the time of purchase applied to the annual rate of compensation of 
the member immediately prior to the leave of absence. Such pur- 
chases of creditable service are applicable only when members have 
membership service credits within 30 days prior to the leave of 
absence and within 12 months following the leave of absence and such 
membership service is creditable service at the time of purchase. 
Notwithstanding any other provision of this subdivision, the cost to a 
member and to a member’s employer or former employer or both 
employers whose amount due is not paid within six months from 
return to service shall be the amount due plus one percent (1%) per 
month penalty for each month or fraction thereof that the payment is 
made after the six-month period. 

Whenever the creditable service purchased pursuant to this sub- 
section is for a period that occurs during the four consecutive calendar 
years that would have produced the highest average annual compen- 
sation pursuant to G.S. 135-1(5) had the member not been on leave of 
absence without pay, then the compensation that the member would 
have received during the purchased period shall be included in 
calculating the member’s average final compensation. In such cases, 
the compensation that the member would have received during the 
purchased period shall be based on the annual rate of compensation of 
the member immediately prior to the leave of absence. 


(s) Credit at Full Cost for Temporary Employment. — In addition to the 
provisions of subsection (p) above, any member may purchase creditable 
service for State employment when classified as a temporary teacher or 
employee subject to the conditions that the: 

( 


1) 


Member was employed by an employer as defined in G.S. 135-1(11) or 
G.S. 128-21(11); 

Member’s temporary employment met all other requirements of G.S. 
135-1(10) or (25), or G.S. 128-21(10); 

Member has completed five years or more of membership service; 
Member acquires from the employer such certifications of temporary 
employment as are required by the Board of Trustees; and 

Member makes a lump sum payment into the Annuity Savings Fund 
equal to the full liability of the service credits calculated on the basis 
of the assumptions used for purposes of the actuarial valuation of the 
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Retirement System’s liabilities and shall take into account the retire- 
ment allowance arising on account of the additional service credit 
commencing at the earliest age at which the member could retire on 
an unreduced retirement allowance, as determined by the Board of 
Trustees upon the advice of the actuary, plus an administrative 
expense fee to be determined by the Board of Trustees. Notwithstand- 
ing the foregoing provisions of this subdivision that provide for the 
purchase of service credits, the terms “full cost”, “full liability”, and 
“full actuarial cost” include assumed annual post-retirement allow- 
ance increases, as determined by the Board of Trustees, from the 
earliest age at which a member could retire on an unreduced service 
allowance. 

The provisions of this subsection shall also apply to the purchase of creditable 

service for State employment when classified as a permanent hourly employee 

in accordance with G.S. 126-5(c4). 

(t) Credit at Full Cost for Local Government Employment. — Any member 
may purchase creditable service for any employment as an employee, as 
defined in G.S. 128-21(10), of a local government employer not creditable in the 
North Carolina Local Governmental Employees’ Retirement System upon 
completion of five years of membership service by making a lump-sum 
payment into the Annuity Savings Fund. The payment by the member shall be 
equal to the full liability of the service credits calculated on the basis of the 
assumptions used for purposes of the actuarial valuation of the Retirement 
System’s labilities, taking into account the additional retirement allowance 
arising on account of the additional service credits commencing at the earliest 
age at which the member could retire with an unreduced retirement allowance, 
as determined by the Board of Trustees upon the advice of the actuary plus an 
administrative expense fee to be determined by the Board of Trustees. 
Notwithstanding the foregoing provisions of this subsection that provide for 
the purchase of service credits, the terms “full cost”, “full lability”, and “full 
actuarial cost” include assumed annual post-retirement allowance increases, 
as determined by the Board of Trustees, from the earliest age at which a 
member could retire on an unreduced service allowance. 

(u) Any member who was a wildlife protector who elected to become a 
member of the Law Enforcement Officers’ Retirement System pursuant to 
Chapter 837 of the 1971 Session Laws by the transfer of accumulated 
contributions from this Retirement System to the Law Enforcement Officers’ 
Retirement System and who has not subsequently applied for and received a 
return of accumulated contributions shall be entitled to creditable service for 
the service as a non-law enforcement officer forfeited as a result of the transfer 
pursuant to Chapter 837 of the 1971 Session Laws. 

(v) Omitted Membership Service. — A member who had service as an 
employee as defined in G.S. 135-1(10) and G.S. 128-21(10) or as a teacher as 
defined in G.S. 135-1(25) and who was omitted from contributing membership 
through error may be allowed membership service, after submitting clear and 
convincing evidence of the error, as follows: 

(1) Within 90 days of the omission, by the payment of employee and 
employer contributions that would have been paid; or 

(2) After 90 days and prior to three years of the omission, by the payment 
of the employee and employer contributions that would have been 
paid plus interest compounded annually at a rate equal to the greater 
of the average yield on the pension accumulation fund for the 
preceding calendar year or the actuarial investment rate-of-return 
assumption, as adopted by the Board of Trustees; or 

(3) After three years of the omission, by the payment of an amount equal 
to the full cost of the service credits calculated on the basis of the 
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assumptions used for the purposes of the actuarial valuation of the 
system’s liabilities, and shall take into account the additional retire- 
ment allowance arising on account of such additional service credit 
commencing at the earliest age at which a member could retire on an 
unreduced retirement allowance, as determined by the Board of 
Trustees upon the advice of the consulting actuary, plus an adminis- 
trative fee to be set by the Board of Trustees. Notwithstanding the 
foregoing provisions of this subdivision that provide for the purchase 
of service credits, the terms “full cost”, “full liability”, and “full 
actuarial cost” include assumed annual post-retirement allowance 
increases, as determined by the Board of Trustees, from the earliest 
age at which a member could retire on an unreduced service allow- 
ance. 

Nothing contained in this subsection shall prevent an employer or member 
from paying all or a part of the cost of the omitted membership service; and to 
the extent paid by the employer, the cost paid by the employer shall be credited 
to the pension accumulation fund; and to the extent paid by the member, the 
cost paid by the members shall be credited to the member’s annuity savings 
account; provided, however, an employer does not discriminate against any 
member or group of members in his employ in paying all or any part of the cost 
of the omitted membership service. 

(w) Credit at Full Cost for Federal Employment. — Notwithstanding any 
other provisions of this Chapter, a member, upon the completion of five years 
of membership service, may purchase creditable service for periods of federal 
employment, provided that the member is not receiving any retirement 
benefits resulting from this federal employment, and provided that the 
member is not vested in the particular federal retirement system to which the 
member may have belonged while a federal employee. The member shall 
purchase this service by making a lump sum amount payable to the Annuity 
Savings Fund equal to the full liability of the service credits calculated on the 
basis of the assumptions used for purposes of the actuarial valuation of the 
system’s liabilities, and shall take into account the retirement allowance 
arising on account of the additional service credit commencing at the earliest 
age at which the member could retire on an unreduced retirement allowance, 
as determined by the Board of Trustees upon the advice of the consulting 
actuary, plus an administrative fee to be set by the Board of Trustees. 
Notwithstanding the foregoing provisions of this subsection that provide for 
the purchase of service credits, the terms “full cost”, “full liability”, and “full 
actuarial cost” include assumed annual post-retirement allowance increases, 
as determined by the Board of Trustees, from the earliest age at which a 
member could retire on an unreduced service allowance. 

Members may also purchase creditable service for periods of employment 
with public community service entities within the State funded entirely with 
federal funds, other than the federal government, that are not covered by the 
provisions of G.S. 128-21(11) or G.S. 135-1(11), under the same terms and 
conditions that are applicable to the purchase of creditable service for periods 
of federal employment in accordance with this subsection. “Public community 
service entities” as used in this subsection shall mean community action, 
human relations, manpower development, and community development pro- 
grams as defined in Articles 19 and 21 of Chapter 160A and Article 18 of 
Chapter 153A of the General Statutes and any other similar programs that the 
Board of Trustees may adopt. 

(x) Repealed by Session Laws 2001-424, s. 32.32(c), effective July 1, 2001. 

(y) Amember who is a beneficiary of the Disability Income Plan provided for 
in Article 6 of this Chapter shall be granted creditable service for each month 
that the member is eligible for and for which a benefit is paid under the 
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provisions of G.S. 1385-105 and G.S. 135-106; provided, however, that in no 
instance shall a member be granted creditable service under this subsection if 
creditable service is earned or credited for the same month in this retirement 
system or any other retirement system administered by the State. 

(z) Credit at Full Cost for Leave Due to Extended IIness. — Any member in 
service with five or more years of membership service standing to his credit 
may purchase creditable service for periods of interrupted service while on 
leave without pay status due to the member’s illness or injury, excluding leave 
due to maternity, provided that any single such interrupted service shall have 
included such period of time during which the member failed to earn at least 
two months membership service, by making a lump sum amount payable to 
the Annuity Savings Fund equal to the full liability of the service credits 
calculated on the basis of the assumptions used for purposes of the actuarial 
valuation of the system’s liabilities; and the calculation of the amount payable 
shall take into account the retirement allowance arising on account of the 
additional service credit commencing at the earliest age at which the member 
could retire on an unreduced retirement allowance, as determined by the 
Board of Trustees upon the advice of the consulting actuary, plus an adminis- 
trative fee to be set by the Board of Trustees. Notwithstanding the foregoing 
provisions of this subsection that provide for the purchase of service credits, 
the terms “full cost”, “full liability”, and “full actuarial cost” include assumed 
annual post-retirement allowance increases, as determined by the Board of 
Trustees, from the earliest age at which a member could retire on an 
unreduced service allowance. 

(aa) Credit at Full Cost for Maternity Leave. — Notwithstanding other 
provisions of this Chapter, any member in service with five or more years of 
credited membership service may purchase creditable service for periods of 
service which were interrupted due to parental leave, pregnancy or childbirth, 
or involuntary administrative furlough due to a lack of funds to support the 
position by making a lump sum amount payable to the Annuity Savings Fund 
equal to the full liability of the service credits calculated on the basis of the 
assumptions used for purposes of the actuarial valuation of the system’s 
liabilities; and the calculation of the amount payable shall take into account 
the retirement allowance arising on account of the additional service credit 
commencing at the earliest age at which the member could retire on an 
unreduced retirement allowance, as determined by the Board of Trustees upon 
the advice of the consulting actuary, plus an administrative fee to be set by the 
Board of Trustees. Creditable service purchased under this subsection may not 
exceed six months per parental leave, pregnancy or childbirth, or involuntary 
administrative furlough due to a lack of funds to support the position. 
Notwithstanding the foregoing provisions of this subsection that provide for 
the purchase of service credits, the term “full liability” includes assumed 
annual postretirement allowance increases, as determined by the Board of 
Trustees, from the earliest age at which a member could retire on an 
unreduced service allowance. 

(bb) Credit at Full Cost for Probationary Local Government Employment. — 
Notwithstanding any other provision of this Chapter, a member may purchase 
creditable service, prior to retirement, for employment with any local employer 
as defined in G.S. 128-21(11) when considered to be in a probationary or 
employer-imposed waiting period status, between the date of employment and 
the date of membership service with the Local Governmental Employees’ 
Retirement System, provided that the former employer of such a member has 
revoked this probationary employment or waiting period policy. 

The member shall purchase this service by making a lump-sum amount 
payable to the Annuity Savings Fund equal to the full lability of the service 
credits calculated on the basis of the assumptions used for purposes of the 
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actuarial valuation of the liabilities of the retirement system, and the calcu- 
lation of the amount payable shall take into account the retirement allowance 
arising on account of the additional service credit commencing at the earliest 
age at which the member could retire on an unreduced retirement allowance, 
as determined by the Board of Trustees upon the advice of the consulting 
actuary, plus an administrative fee to be set by the Board of Trustees. 
Notwithstanding the provisions of this subsection that provide for the pur- 
chase of service credits, the term “full liability” includes assumed annual 
postretirement allowance increases, as determined by the Board of Trustees, 
from the earliest age at which a member could retire on an unreduced service 
allowance. 

(cc) Credit for Employment in Charter School Operated by a Private 
Nonprofit Corporation. — Any member may purchase creditable service for 
any employment as an employee of a charter school operated by a private 
nonprofit corporation whose board of directors did not elect to participate in 
the Retirement System under G.S. 135-5.3 upon completion of five years of 
membership service after that charter school employment by making a 
lump-sum payment into the Annuity Savings Fund. The payment by the 
member shall be equal to the full liability of the service credits calculated on 
the basis of the assumptions used for purposes of the actuarial valuation of the 
Retirement System’s liabilities, taking into account the additional retirement 
allowance arising on account of the additional service credits commencing at 
the earliest age at which the member could retire with an unreduced 
retirement allowance, as determined by the Board of Trustees upon the advice 
of the actuary plus an administrative expense fee to be determined by the 
Board of Trustees. Notwithstanding the foregoing provisions of this subsection 
that provide for the purchase of service credits, the terms “full cost”, “full 
liability”, and “full actuarial cost” include assumed annual postretirement 
allowance increases, as determined by the Board of Trustees, from the earliest 
age at which a member could retire on an unreduced service allowance. 

(dd) Purchase of Service Credits Through Rollover Contributions From 
Certain Other Plans. — Notwithstanding any other provision of this Article, 
and without regard to any limitations on contributions otherwise set forth in 
this Article, a member, who is eligible to restore or purchase membership or 
creditable service pursuant to the provisions of G.S. 135-4, may, subject to such 
rules and regulations established by the Board of Trustees, purchase such 
service credits through rollover contributions to the Annuity Savings Fund 
from (i) an annuity contract described in Section 403(b) of the Internal 
Revenue Code, (ii) an eligible plan under Section 457(b) of the Internal 
Revenue Code which is maintained by a state, political subdivision of a state, 
or any agency or instrumentality of a state or political subdivision of a state, 
(111) an individual retirement account or annuity described in Section 408(a) or 
408(b) of the Internal Revenue Code that is eligible to be rolled over and would 
otherwise be includible in gross income, or (iv) a qualified plan described in 
Section 401(a) or 403(a) of the Internal Revenue Code. Notwithstanding the 
foregoing, the Retirement System shall not accept any amount as a rollover 
contribution unless such amount is eligible to be rolled over to a qualified trust 
in accordance with applicable law and the member provides evidence satisfac- 
tory to the Retirement System that such amount qualifies for rollover treat- 
ment. Unless received by the Retirement System in the form of a direct 
rollover, the rollover contribution must be paid to the Retirement System on or 
before the 60th day after the date it was received by the member. 

Purchase of Service Credits Through Plan-to-Plan Transfers. — Notwith- 
standing any other provision of this Article, and without regard to any 
limitations on contributions otherwise set forth in this Article, a member, who 
is eligible to restore or purchase membership or creditable service pursuant to 
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the provisions of G.S. 135-4, may, subject to such rules and regulations 
established by the Board of Trustees, purchase such service credits through a 
direct transfer to the Annuity Savings Fund of funds from (i) an annuity 
contract described in Section 403(b) of the Internal Revenue Code or (ii) an 
eligible plan under Section 457(b) of the Code which is maintained by a state, 
political subdivision of a state, or any agency or instrumentality of a state or 
political subdivision of a state. 

(ee) (See note) Purchase of Service Credits Through Plan-to-Plan Trans- 
fers. — Notwithstanding any other provision of this Article, and without 
regard to any limitations on contributions otherwise set forth in this Article, a 
member, who is eligible to restore or purchase membership or creditable 
service pursuant to the provisions of G.S. 135-4, may, subject to such rules and 
regulations established by the Board of Trustees, purchase such service credits 
through a direct transfer to the Annuity Savings Fund of funds from (i) the 
Supplemental Retirement Income Plans A, B, or C of North Carolina or (ii) any 
other defined contribution plan qualified under Section 401(a) of the Internal 
Revenue Code which is maintained by the State of North Carolina, a political 
subdivision of a state, or any agency or instrumentality of a state or political 
subdivision of a state. 

(ff) Retroactive Membership Service. — A member who is reinstated to 
service as an employee as defined in G.S. 135-1(10) or as a teacher as defined 
in G.S. 135-1(25) retroactively to the date of prior involuntary termination 
(with backpay and benefits) may be allowed membership service, after sub- 
mitting clear and convincing evidence of the reinstatement, as follows: 

(1) Within 90 days of the involuntary termination, by the payment of 
employee and employer contributions that would have been paid; or 

(2) After 90 days of the involuntary termination, by the payment of the 
employee and employer contributions that would have been paid plus 
interest compounded annually at a rate equal to the greater of the 
average yield on the pension accumulation fund for the preceding 
calendar year or the actuarial investment rate-of-return assumption, 
as adopted by the Board of Trustees. 

Nothing contained in this subsection shall prevent an employer or member 
from paying all or a part of the cost of the retroactive membership service; and 
to the extent paid by the employer, the cost paid by the employer shall be 
credited to the pension accumulation fund; and to the extent paid by the 
member, the cost paid by the member shall be credited to the member’s 
annuity savings account; provided, however, an employer does not discrimi- 
nate against any member or group of members in his employ in paying all or 
any part of the cost of the retroactive membership service. 

In the event a member received a return of accumulated contributions 
subsequent to an involuntary termination as provided in G.S. 135-5(f), the 
member may redeposit, within 90 days of reinstatement retroactive to the date 
of prior involuntary termination, in the annuity savings fund by single 
payment an amount equal to the total amount he previously withdrew plus 
regular interest and restore the creditable service forfeited upon receiving his 
return of accumulated contributions. (1941, c. 25, s. 4; 19438, cc. 200, 783; 1945, 
7 047 c. 5752 1949,-¢.1056, ss; 2,4; 1953, c: 1050, .s..3; 1959, ¢; 513; s. 
MiperoG ls © 16, Ss. 37c.7179,s. 221968, c7 1262; 1965, c. 730, sv 1licr 924; 1967, 
Cee os 1969) c 1223) ss. 3.4: 1971, c 117, es: 9, 10: c. 993; 1973) cr 241 Ss: 
pape eel C1001, Ss. oC, (olas, |. C. O10, 6. Le 10607 c Toll ssei-5. 1975, 
Peete C15 ().6 41° 191 7.cc..ol7, 190; 197966. S26, S605) 2.c. S0/* c: 
ee te OS |e 1,S.15; Cc. 056,.s.,1; ¢, 1116, 8, 1: 1981 (kee, Sess. 1982); c. 
1396, s. 4; 1983, c. 533, s. 1; c. 725; 1983 (Reg. Sess., 1984), c. 1030; c. 1034, ss. 
Pees cH L045 n5s- V2: 19035,-c: 401, sss 1,25:¢.-407:.s.)3.c2479, 6.193; c..512; 
Gar sOner bo 9uce1i4 e949. 6x15 1987, cxdddsis: lhe. (17, sa2sc(38)8029(b); 
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e809) is.2: cr62 lecr825n1937 Regiisess:,,1988),tc. 1088, Ss. dedvewhhO sare 
1110, 81:9; 1989}c25558s7411-20; ¢. 762, 523; 199 Ti(Reo.osess) 1992) Tei ise 
s/ 2: ie.c1029) is. der995"el 507) si: 7. ZoD(b)e1 998-7 i Assad ce POUSeNo0 meres 
1998-212, s. 9.14A(c); 1998-214, s. 2; 1999-71, s. 1; 1999-158, s. 2; 2001-424, ss. 
32:20(a), 32.92(a), 32.32(b); 32.32(c); 2002-7 14 8:5; 2002-153, sn4: 20025 Aes 
3; 2003-284, s. 30:18(b); 2003-358, s. 3; 2003-359) ss. 7, 8, 9, 12; 2005-9d5 iste) 


Editor’s Note. — Section 126-5(c4), referred 
to in subsection (s) of this section, was repealed 
by Session Laws 1993, c. 321, s. 145(b). 

Session Laws 1981, c. 636, s. 1, effective July 
1, 1981, deleted subdivision (f)(6), which con- 
cerned purchase of service credit for service in 
the armed forces of the United States, subsec- 
tion (/), which concerned purchase of credit for 
service to governmental entities, subsection (n), 
which defined “out-of-state service”, and sub- 
section (0), which concerned purchase of credit 
for time spent as a court reporter prior to 
establishment of the Uniform Court System, 
but provided that any inchoate or accrued 
rights of any member on July 1, 1981, shall not 
be diminished. 

Prior to this amendment, subdivision (f)(6) 
and subsections (/), (n) and (0) read: 

“(f) (6) Notwithstanding any other provision 
of this Chapter, teachers and other State em- 
ployees not otherwise allowed service credit for 
service in the armed forces of the United States 
may, upon completion of 10 years of member- 
ship service, purchase such service credit by 
paying in a total lump sum an amount, based 
on the compensation the member earned when 
he first entered membership and the employee 
contribution rate at that time, with sufficient 
interest added thereto so as to equal one half 
the cost of allowing such service, plus a fee to 
cover expense of handling payment to be deter- 
mined by the Board of Trustees and assessed 
the member at the time of payment; provided 
that credit will be allowed only for the initial 
period of active duty in the armed forces of the 
United States up to the time the member was 
first eligible to be separated or released there- 
from, and subsequent periods of such active 
duty as required by the armed forces of the 
United States up to the date of first eligibility 
for separation or release therefrom; and further 
provided that the member submit satisfactory 
evidence of the service claimed and that service 
credit be allowed only for that period of active 
service in the armed forces of the United States 
not creditable in any other retirement system, 
except the national guard or any reserve com- 
ponent of the armed forces of the United States. 
These provisions shall apply equally to retired 
members who had attained 10 years of mem- 
bership service prior to retirement. Cost as 
used in this subsection shall mean the amount 
of money required to provide additional retire- 
ment benefits based on service credit allowed at 


the time any adjustment to the service credit of 
a member is made. 

“(1) Notwithstanding any other provision of 
this Chapter, any member may, upon comple- 
tion of 10 years of current membership service, 
purchase credit for service previously rendered 
to any state, territory or other governmental 
subdivision of the United States other than this 
State at the rate of one year of out-of-state 
service for each two years of service in this 
State with a maximum allowable of 10 years of 
out-of-state service. Such service is limited to 
full-time service which would be allowable un- 
der the laws governing this System. Credit will 
be allowed only if no benefit is allowable in 
another public retirement system as a result of 
the service. Payment shall be permitted only on 
a total lump sum, an amount based on the 
compensation the member earned when he first 
entered membership and the employee contri- 
bution rate at that time and shall be equal to 
the full cost of providing credit for such service 
plus a fee to cover expense of handling which 
shall be determined by the Board of Trustees. 
These provisions shall apply equally to retired 
members who had attained 10 years of mem- 
bership service prior to retirement. Cost as 
used in this subsection shall mean the amount 
of money required to provide additional retire- 
ment benefits based on service credit allowed at 
the time any adjustment to the service credit of 
an individual is made. 

“Notwithstanding the foregoing provisions, 
any member may, upon completion of 10 years 
of current membership service, purchase Fed- 
eral School, Overseas Dependent Schools, or 
Military Dependent Schools service, or, while 
on an approved leave of absence from employ- 
ment with the State of North Carolina, foreign 
service in the International Cooperation Ad- 
ministration or the Agency for International 
Development upon the same terms as in the 
preceding paragraph for out-of-state service. 

“(n) Wherever the terminology ‘out-of-state 
service, is used in this section, that terminol- 
ogy shall be interpreted to include the United 
States Public Health Service and time spent in 
the Merchant Marines while in the United 
States Naval Reserve. 

“(o) Notwithstanding any other provision of 
this Chapter, a member who is presently a 
court reporter may buy in time spent serving as 
court reporter prior to the establishment of the 
Uniform Court System in 1968 by purchasing 
service credits, provided that the purchase pay- 
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ment equals the full cost of the service credits 
calculated on the basis of the assumptions used 
for purposes of the actuarial valuation of the 
system’s liabilities. Account shall be taken of 
the additional retirement allowance arising on 
account of the additional service credit com- 
mencing at the earliest date of which the mem- 
ber could retire or of a reduced retirement 
allowance as determined by the Board of Trust- 
ees upon the advice of the consulting actuary.” 

Session Laws 1991 (Reg. Sess., 1992), c. 1017, 
s. 2, which rewrote the first sentence of subsec- 
tion (m), became effective on and after July 1, 
1979: 

Session Laws 2002-71, which added subsec- 
tions (dd) and (ee) by s. 5, in s. 9, provides, in 
part, that s. 5 of the act becomes effective 
January 1, 2008, except that G.S. 135-4(ee), as 
enacted by s. 5, becomes effective the later of 
January 1, 2003, or the date upon which the 
Department of State Treasurer receives a rul- 
ing from the Internal Revenue Service approv- 
ing the direct transfers provided for in that 
subsection. 

Session Laws 2002-153, s. 4.1, as amended by 
Session Laws 2002-159, s. 83, provides: “The 
Treasurer is authorized to increase the require- 
ments and receipts for the operating budget of 
the Retirement Systems Division in the 
amount of two hundred forty-seven thousand 
seven hundred thirteen dollars ($247,713) for 
the fiscal year 2002-2003 and the fiscal year 
2003-2004 to fund eight two-year time-limited 
positions to implement the provisions of this 
Aci 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 


CASE 


The 1992 Amendment. — In 1992, the 
General Assembly revised subsection (m) of 
this section, to make it clear that its intention 
was that credits for military service had to be 
purchased within three years of the date a 
member first becomes eligible to do so. Osborne 
v. Consolidated Judicial Retirement Sys., 333 
NC, 246, 424 8.E.2d 115 (1993). 

Employee Held Not in Service for Death 
Benefit Purposes. — Where employee did not 
contribute to the Retirement System after be- 
ing placed on leave without pay, the possible 
extension provided by this section for plan 
members who contribute while on leave of ab- 
sence did not apply. Therefore, employee’s 
death occurred more than 90 days after his last 
day of actual service, and he was not in service 
at the time of his death and thus, his benefi- 
ciary is not eligible for the death benefit. Gar- 


ART. 1. RETIREMENT FOR TEACHERS, ETC. 


§135-4 


Session Laws 2003-284, s. 30.18), provides: 
“The Retirement Systems Division of the De- 
partment of State Treasurer and the Board of 
Trustees of the Teachers’ and State Employees’ 
Retirement System shall study the feasibility 
and cost implications of applying the provisions 
of this section to present retirees of the Legis- 
lative Retirement System. The Retirement Sys- 
tems Division of the Department of State Trea- 
surer and the Board of Trustees of the Teachers’ 
and State Employees’ Retirement System shall 
submit a report to the General Assembly no 
later than April 1, 2004, on their findings and 
recommendations.” 

Session Laws 2008-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Effect of Amendments. — Session Laws 
2003-284, s. 30.18(b), effective January 1, 2004, 
added subsection (j2). 

Session Laws 2003-358, s. 3, effective Janu- 
ary 1, 2004, substituted “school employee” for 
“classroom teacher” in the last sentence of 
subsection (b). 

Session Laws 2005-91, s. 1, effective July 1, 
2005, inserted “not less than one hour;” preced- 
ing “sick leave” near the end of the first para- 
graph of subsection (e). 

Legal Periodicals. — For survey of 1982 
law on administrative law, see 61 N.C.L. Rev. 
961 (1983). 

See legislative survey, 21 Campbell L. Rev. 
323 (1999). 


NOTES 


rett v. Teachers’ & State Employees’ Retirement 
Sys. ex rel. Board of Trustees, 91 N.C. App. 409, 
371 S.E.2d 776, cert. denied, 323 N.C. 624, 374 
S.Hi2dioo0 (1983). 

Job Sharing Employee. — Petitioner re- 
mained an “employee” under G.S. 135-1(10) 
during the period of time when she participated 
in a job sharing program and was working full 
time and thus was entitled to credit for those 
years of service as reflected in her retirement 
records. Wiebenson v. Board of Trustees, 345 
Ni@u%34. 48375 2d 153.1997): 

Gited in Im re Ford, 52 N:C. App. 569, 279 
S.E.2d 122 (1981); Stanley v. Retirement & 
Health Benefits Div., 55 N.C. App. 588, 286 
S.E.2d 643 (1982); Worrell v. North Carolina 
Dep't of State Treas., 333 N.C. 528, 427 S.E.2d 
871 (1993). 
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OPINIONS OF ATTORNEY GENERAL 


Subsection (m) of This Section Was Not 
Repealed by Session Laws 1975, Chapter 
875. — See opinion of Attorney General to Mr. 
W.H. Hambleton, Director, Retirement and 
Health Benefits Division, Department of the 
Treasurer, Nov. 8, 1977. 

Employee Reentering State Employ- 
ment After Retirement. — When an em- 
ployee, age 62, retires on July 1, 1959, and 
receives retirement benefits until July 1, 1964, 
at which time he reenters State employment, 
when that employee subsequently retires on 
July 1, 1969, he is entitled to the resumption of 
payment of his retirement benefits suspended 


efits based on a salary over the most recent. 5 
years’ employment figured at the current for- 
mula rate. He is not entitled to benefits using 
the current formula and his total service re- 
cently plus that prior to his first retirement. 
See opinion of Attorney General to Mr. J.E. 
Miller, Director, Teachers’ and State Employ- 
ees’ Retirement System, 40 N.C.A.G. 623 
(1969). 

Sick Leave Included in Creditable Ser- 
vice. — See opinion of Attorney General to Mr. 
J.E. Miller, Director, Teachers’ and State Em- 
ployees’ Retirement System, 41 N.C.A.G. 101 
CLOT O): 


while he was reemployed, plus additional ben- 


§ 135-4A. Reciprocity of creditable service with other 
State-administered retirement systems. 


(a) Only for the purpose of determining eligibility for benefits accruing 
under this Article, creditable service standing to the credit of a member of the 
Legislative Retirement System, Consolidated Judicial Retirement System, or 
the Local Governmental Employees’ Retirement System shall be added to the 
creditable service standing to the credit of a member of this System; provided, 
that in the event a person is a retired member of any of the foregoing 
retirement systems, such creditable service standing to the credit of the retired 
member prior to retirement shall be likewise counted. In no instance shall 
service credits maintained in the aforementioned retirement systems be added 
to the creditable service in this System for application of this System’s benefit 
accrual rate in computing a service retirement benefit unless specifically 
authorized by this Article. 

(b) A person who was a former member of this System and who has forfeited 
his creditable service in this System by receiving a return of contributions and 
who has creditable service in the Legislative Retirement System, Consolidated 
Judicial Retirement System, or the Local Governmental Employees’ Retire- 
ment System may count such creditable service for the purpose of restoring the 
creditable service forfeited in this System under the terms and conditions as 
set forth in this Article and reestablish membership in this System. 

(c) Creditable service under this section shall not be counted twice for the 
same period of time whether earned as a member, purchased, or granted as 
prior service credits. (1989 (Reg. Sess., 1990), c. 1066, s. 35(c).) 


§ 135-5. Benefits. 


(a) Service Retirement Benefits. — 

(1) Any member may retire upon written application to the Board of 
Trustees setting forth at what time, as of the first day of a calendar 
month, not less than one day nor more than 90 days subsequent to the 
execution of and filing thereof, he desires to be retired: Provided, that 
the said member at the time so specified for his retirement shall have 
attained the age of 60 years and have at least five years of member- 
ship service or shall have completed 30 years of creditable service. 

(2) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1019, s. 1. 

(3) Any member who was in service October 8, 1981, who had attained 60 
years of age, may retire upon written application to the Board of 
Trustees setting forth at what time, as of the first day of a calendar 
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month, not less than one day nor more than 90 days subsequent to the 
execution and filing thereof, he desires to be retired. 


(4) Any member who is a law-enforcement officer, and who attains age 50 


and completes 15 or more years of creditable service in this capacity 
or who attains age 55 and completes five or more years of creditable 
service in this capacity, may retire upon written application to the 
Board of Trustees setting forth at what time, as of the first day of a 
calendar month, not less than one day nor more than 90 days 
subsequent to the execution and filing thereof, he desires to be retired; 
Provided, also, any member who has met the conditions herein 
required but does not retire, and later becomes a teacher or an 
employee other than as a law-enforcement officer shall continue to 
have the right to commence retirement. 


(5) Any member who is eligible for and is being paid a benefit under the 


Disability Income Plan as provided in G.S. 135-105 or G.S. 135-106 
shall be deemed a member in service and may not retire under the 
provisions of this section. Any member who has made written appli- 
cation for long-term or extended short-term benefits under the Dis- 
ability Income Plan as provided in G.S. 135-105 or G.S. 135-106, and 
who has been rejected by the Plan’s Medical Board for a long-term or 
extended short-term benefit shall have 90 days from the date of 
notification of the rejection to convert his application to an early or 
service retirement application, provided that the member meets the 
eligibility requirements, effective the first day of the month following 
the month in which short-term disability benefits ended or the first 
day of the month following the month in which any salary continua- 
tion as may be provided in G.S. 135-104 ended, whichever is later. 


(al) Early Service Retirement Benefits. — Any member may retire and 
receive a reduced retirement allowance upon written application to the Board 
of Trustees setting forth at what time, as of the first day of a calendar month, 
not less than one day nor more than 90 days subsequent to the execution of and 
filing thereof, he desires to be retired: Provided, that the said member at the 
time so specified for his retirement shall have attained the age of 50 years and 
have at least 20 years of creditable service. 

(b) Service Retirement Allowances of Persons Retiring on or after July 1, 
1959, but prior to July 1, 1963. — Upon retirement from service on or after 
July 1, 1959, but prior to July 1, 1963, a member shall receive a service 
retirement allowance which shall consist of: 

(1) An annuity which shall be the actuarial equivalent of his accumulated 


contributions at the time of his retirement; and 


(2) A pension equal to the annuity allowable at the age of 65 years or at 


his retirement age, whichever is the earlier age, computed on the 
basis of contributions made prior to such earlier age; and 


(3) Ifhe has a prior service certificate in full force and effect, an additional 


pension which shall be equal to the sum of: 

a. The annuity which would have been provided at his retirement age 
by the contributions which he would have made during such prior 
service had the System been in operation and had he contributed 
thereunder at the rate of six and twenty-five hundredths per 
centum (6.25%) of his compensation; and 

b. The pension which would have been provided on account of such 
contributions at age 65, or at his retirement age, whichever is the 
earlier age. 


If the member has not less than 20 years of creditable service, he shall be 
entitled to a total retirement allowance of not less than seventy dollars 
($70.00) per month; provided that the computation shall be made prior to any 
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reduction resulting from the selection of an optional allowance as provided by 
subsection (g) of this section. 

(b1) Service Retirement Allowances of Members Retiring on or after July 1, 
1963, but prior to July 1, 1967. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1963, but prior to July 1, 1967, a 
member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, such allowance shall be equal to the sum of (i) one 
percent (1%) of the portion of his average final compensation not in 
excess of forty-eight hundred dollars ($4,800) plus one and one-half 
percent (142%) of the portion of such compensation in excess of 
forty-eight hundred dollars ($4,800), multiplied by the number of 
years of his creditable service rendered prior to January 1, 1966, and 
(11) one percent (1%) of the portion of his average final compensation 
not in excess of fifty-six hundred dollars ($5,600) plus one and one-half 
percent (142%) of the portion of such compensation in excess of 
fifty-six hundred dollars ($5,600), multiplied by the number of years of 
his creditable service rendered after January 1, 1966. 

(2) If the member’s service retirement date occurs before his sixty-fifth 
birthday, his service retirement allowance shall be computed as in (1) 
above, but shall be reduced by five twelfths of one percent (12 of 1%) 
thereof for each month by which his retirement date precedes the first 
day of the month coincident with or next following his sixty-fifth 
birthday. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1963, shall receive not less 
than the benefit provided by G.S. 135-5(b). 

(b2) Service Retirement Allowance of Members Retiring on or after July 1, 
1967, but prior to July 1, 1969. — Upon retirement from service in accordance 
with subsection (a) above, on or after July 1, 1967, but prior to July 1, 1969, a 
member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, such allowance shall be equal to one and one-quarter 
percent (114%) of the portion of his average final compensation not in 
excess of fifty-six hundred dollars ($5,600) plus one and one-half 
percent (112%) of the portion of such compensation in excess of 
fifty-six hundred dollars ($5,600), multiplied by the number of years of 
his creditable service. 

(2) If the member’s service retirement date occurs before his sixty-fifth 
birthday, his service retirement allowance shall be computed as in (1) 
above, but shall be reduced by one third of one percent (1% of 1%) 
thereof for each month by which his retirement date precedes the first 
day of the month coincident with or next following his sixty-fifth 
birthday. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1963, shall receive not less 
than the benefit provided by G.S. 135-5(b). 

(b3) Service Retirement Allowances of Members Retiring on or after July 1, 
1969, but prior to July 1, 1973. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1969, but prior to July 1, 1973, a 
member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, regardless of his years of creditable service, or on or 
after his sixty-second birthday and the completion of 30 years of 
creditable service, such allowance shall be equal to one and one- 
quarter percent (114%) of the portion of his average final compensa- 
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tion not in excess of fifty-six hundred dollars ($5,600) plus one and 
one-half percent (112%) of the portion of such compensation in excess 
of fifty-six hundred dollars ($5,600), multiplied by the number of years 
of his creditable service. 

(2) If the member’s service retirement date occurs before his sixty-fifth 
birthday and prior to his completion of 30 or more years of creditable 
service, his service retirement allowance shall be computed as in (1) 
above, but shall be reduced by one quarter of one percent (1% of 1%) 
thereof for each month by which his retirement date precedes the first 
day of the month coincident with or next following his sixty-fifth 
birthday. 

(3) If the member’s service retirement date occurs before his sixty-second 
birthday but on or after his completion of 30 or more years of 
creditable service, his service retirement allowance shall be computed 
as in (1) above, but shall be reduced by one quarter of one percent (“%4 
of 1%) thereof for each month by which his retirement date precedes 
the first day of the month coincident with or next following his 
sixty-second birthday. 

(4) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1963, shall receive not less 
than the benefit provided by G.S. 135-5(b). 

(b4) Service Retirement Allowances of Members Retiring on or after July 1, 
1973, but prior to July 1, 1975. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1973, but prior to July 1, 1975, a 
member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, regardless of his years of creditable service, or after the 
completion of 30 years of creditable service, such allowance shall be 
equal to one and one-quarter percent (114%) of the portion of his 
average final compensation not in excess of five thousand six hundred 
dollars ($5,600) plus one and one-half percent (112%) of the portion of 
such compensation in excess of five thousand six hundred dollars 
($5,600), multiplied by the number of years of his creditable service. 

(2) If the member’s service retirement date occurs before his sixty-fifth 
birthday and prior to his completion of 30 or more years of creditable 
service, his service retirement allowance shall be computed as in (1) 
above, but shall be reduced by one quarter of one percent (4 of 1%) 
thereof for each month by which his retirement date precedes the first 
day of the month coincident with or next following his sixty-fifth 
birthday. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1963, shall receive not less 
than the benefit provided by G.S. 135-5(b). 

(b5) Service Retirement Allowance of Members Retiring on or after July 1, 
1975, but prior to July 1, 1977. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1975, but prior to July 1, 1977, a 
member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, regardless of his years of creditable service, or after the 
completion of 30 years of creditable service, such allowance shall be 
equal to one and one-half percent (112%) of his average final compen- 
sation, multiplied by the number of years of his creditable service. 

(2) If the member’s service retirement date occurs before his sixty-fifth 
birthday and prior to his completion of 30 or more years of creditable 
service, his retirement allowance shall be computed as in (1) above, 
but shall be reduced by one quarter of one percent (14 of 1%) thereof 
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for each month by which his retirement date precedes the first day of 
the month coincident with or next following his sixty-fifth birthday. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1963, shall receive not less 
than the benefit provided by G.S. 135-5(b). 

(b6) Service Retirement Allowance of Members Retiring on or after July 1, 
1977, but prior to July 1, 1980. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1977, but prior to July 1, 1980, a 
member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, regardless of his years of creditable service, or after the 
completion of 30 years of creditable service, such allowance shall be 
equal to one and fifty-five one hundredths percent (1.55%) of his 
average final compensation, multiplied by the number of years of his 
creditable service. 

(2a) If the member’s service retirement date occurs after his sixtieth and 
before his sixty-fifth birthday and prior to his completion of 30 or more 
years of creditable service, his retirement allowance shall be com- 
puted as in (1) above, but shall be reduced by one quarter of one 
percent (14 of 1%) thereof for each month by which his retirement date 
precedes the first day of the month coincident with or next following 
his sixty-fifth birthday. 

(2b) If the member’s service retirement date occurs before his sixtieth 
birthday and prior to his completion of 30 or more years of creditable 
service, his service retirement allowance shall be the actuarial equiv- 
alent of the allowance payable at the age of 60 years as computed in 
(2a) above. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 19638, shall receive not less 
than the benefit provided by G.S. 185-5(b). 

(b7) Service Retirement Allowance of Members Retiring on or after July 1, 
1980, but prior to July 1, 1985. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1980, but prior to July 1, 1985, a 
member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday or after the completion of 30 years of creditable service, 
such allowance shall be equal to one and fifty-seven hundredths 
percent (1.57%) of his average final compensation, multiplied by the 
number of years of his creditable service. 

(2) If the member’s service retirement date occurs after his sixtieth and 
before his sixty-fifth birthday and prior to his completion of 30 or more 
years of creditable service, his retirement allowance shall be com- 
puted as in (1) above but shall be reduced by one-quarter of one 
percent (% of 1%) thereof for each month by which his retirement date 
precedes the first day of the month coincident with or next following 
his sixty-fifth birthday. 

(3) If the member’s service retirement date occurs before his sixtieth 
birthday and prior to his completion of 30 or more years of creditable 
service, his service retirement allowance shall be the actuarial equiv- 
alent of the allowance payable at the age of 60 years as computed in 
(2) above. 

(4) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1963, shall receive not less 
than the benefit provided by G.S. 135-5(b). 

(b8) Service Retirement Allowance of Law-Enforcement Officers Retiring on 
or after January 1, 1985 [on or after January 1, 1985, but prior to July 1, 1985]. 
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— Upon retirement from service, in accordance with subsection (a) of this 
section, on or after January 1, 1985 [on or after January 1, 1985, but prior to 
July 1, 1985], a member who is a law-enforcement officer or an eligible former 
law-enforcement officer shall receive a service retirement allowance computed 
as follows: 

(1) If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law-enforcement officer, or after the completion of 30 years of credit- 
able service, the allowance shall be equal to one and fifty-seven one 
hundredths percent (1.57%) of his average final compensation, mul- 
tiplied by the number of years of his creditable service. 

(2) If the member’s service retirement date occurs after his 50th and 
before his 55th birthday with 15 or more years of creditable service as 
a law-enforcement officer and prior to his completion of 30 years of 
creditable service, his retirement allowance shall be computed as in 
(1) above, but shall be reduced by one-third of one percent (14 of 1%) 
thereof for each month by which his retirement date precedes the first 
day of the month coincident with or next following his 55th birthday. 

(b9) Service Retirement Allowance of Members Retiring on or after July 1, 
1985, but before July 1, 1988. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1985, but before July 1, 1988, a 
member shall receive the following service retirement allowance: 

(1) A member who is a law-enforcement officer or an eligible former 
law-enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law-enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
fifty-eight one hundredths percent (1.58%) of his average final 
compensation, multiplied by the number of years of his creditable 
service. 

b. If the member’s service retirement date occurs after his 50th and 
before his 55th birthday with 15 or more years of creditable 
service as a law-enforcement officer and prior to his completion of 
30 years of creditable service, his retirement allowance shall be 
computed as in a. above, but shall be reduced by one-third of one 
percent (14 of 1%) thereof for each month by which his retirement 
date precedes the first day of the month coincident with or next 
following his 55th birthday. 

(2) A member who is not a law-enforcement officer or an eligible former 
law-enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday or after the completion of 30 years of creditable service 
or on or after his 60th birthday upon the completion of 25 years of 
creditable service, such allowance shall be equal to one and 
fifty-eight hundredths percent (1.58%) of his average final com- 
pensation, multiplied by the number of years of his creditable 
service. 

b. If the member’s service retirement date occurs after his 60th and 
before his 65th birthday and prior to his completion of 25 or more 
years of creditable service, his retirement allowance shall be 
computed as in a. above but shall be reduced by one-quarter of 
one percent (1% of 1%) thereof for each month by which his 
retirement date precedes the first day of the month coincident 
with or next following his 65th birthday. 
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c. If the member’s service retirement date occurs before his 60th 
birthday and prior to his completion of 30 or more years of 
creditable service, his service retirement allowance shall be the 
actuarial equivalent of the allowance payable at the age of 60 
years as computed in b. above. 

d. Notwithstanding the foregoing provisions, any member whose 
creditable service commenced prior to July 1, 1963, shall receive 
not less than the benefit provided by G.S. 135-5(b). 

(b10) Service Retirement Allowance of Members Retiring on or after July 1, 
1988, but before July 1, 1989. — Upon retirement from service in accordance 
with subsection (a) above, on or after July 1, 1988, but before July 1, 1989, a 
member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and sixty 
hundredths percent (1.60%) of his average final compensation, 
multiplied by the number of years of his creditable service. 

b. This allowance shall also be governed by the provisions of G.S. 
135-5(b9)(1)b. 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, such allowance shall be equal to one and sixty hun- 
dredths percent (1.60%) of his average final compensation, mul- 
tiplied by the number of years of his creditable service. 

b. This allowance shall also be governed by the provisions of G.S. 
135-5(b9)(2)b, ¢ and d. 

(b11) Service Retirement Allowance of Members Retiring on or after July 1, 
1989, but before July 1, 1990. — Upon retirement from service in accordance 
with subsection (a) above, on or after July 1, 1989, but before July 1, 1990, a 
member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. Ifthe member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
sixty-three hundredths percent (1.63%) of his average final com- 
pensation, multiplied by the number of years of his creditable 
service. 

b. This allowance shall also be governed by the provisions of G.S. 
135-5(b9)(1)b. 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
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after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and sixty-three 
hundredths percent (1.63%) of his average final compensation, 
multiplied by the number of years of creditable service. 

b. This allowance shall also be governed by the provisions of G.S. 
135-5(b9)(2)b, c and d. 

(b12) Service Retirement Allowance of Members Retiring on or after July 1, 
1990, but before July 1, 1992. — Upon retirement from service in accordance 
with subsection (a) above, on or after July 1, 1990, but before July 1, 1992, a 
member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
sixty-four hundredths percent (1.64%) of his average final com- 
pensation, multiplied by the number of years of his creditable 
Service. 

b. This allowance shall also be governed by the provisions of G.S. 
135-5(b9)(1)b. 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and sixty-four 
hundredths percent (1.64%) of his average final compensation, 
multiplied by the number of years of creditable service. 

b. This allowance shall also be governed by the provisions of G.S. 
135-5(b9)(2)b, c and d. 

(b13) Service Retirement Allowance of Members Retiring on or after July 1, 
1992, but before July 1, 1993. — Upon retirement from service in accordance 
with subsection (a) above, on or after July 1, 1992, but before July 1, 1993, a 
member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and seventy 
hundredths percent (1.70%) of his average final compensation, 
multiplied by the number of years of his creditable service. 

b. This allowance shall also be governed by the provisions of G.S. 
135-5(b9)(1)b. 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
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his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and seventy hun- 
dredths percent (1.70%) of his average final compensation, mul- 
tiphed by the number of years of creditable service. 

b. This allowance shall also be governed by the provisions of G.S. 
135-5(b9)(2Z)b.,.c., and.d. 

(b14) Service Retirement Allowance of Members Retiring on or after July 1, 
1993, but before July 1, 1994. — Upon retirement from service in accordance 
with subsection (a) above, on or after July 1, 1998, but before July 1, 1994, a 
member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
seventy-one hundredths percent (1.71%) of his average final 
compensation, multiplied by the number of years of his creditable 
service. 

b. If the member’s service retirement date occurs after his 50th and 
before his 55th birthday with 15 or more years of creditable 
service as a law enforcement officer and prior to the completion of 
30 years of creditable service, the allowance shall be computed as 
in G.S. 135-5(b14)(1)a., but shall be reduced by one-third of one 
percent (1 of 1%) thereof for each month by which the retirement 
date precedes the first day of the month coincident with or next 
following his 55th birthday. 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and seventy-one 
hundredths percent (1.71%) of his average final compensation, 
multiplied by the number of years of creditable service. 

b. If the member’s service retirement date occurs after his 60th 
birthday and before his 65th birthday and prior to the completion 
of 25 years or more of creditable service, the retirement allowance 
shall be computed as in G.S. 135-5(b14)(2)a. but shall be reduced 
by one-quarter of one percent (1% of 1%) thereof for each month by 
which his retirement date precedes the first day of the month 
coincident with or next following his 65th birthday. 

c. If the member’s service retirement date occurs before his 60th 
birthday and prior to the completion of 30 or more years of 
creditable service, the service retirement allowance shall be the 
actuarial equivalent of the allowance payable at the age of 60 
years as computed in G.S. 135-5(b14)(2)b. 

d. Notwithstanding the foregoing provisions, any member whose 
creditable service commenced prior to July 1, 1963, shall receive 
not less than the benefit provided by G.S. 135-5(b). 

(b15) Service Retirement Allowance of Members Retiring on or after July 1, 
1994, but before July 1, 1995. — Upon retirement from service in accordance 
with subsection (a) or (al) above, on or after July 1, 1994, but before July 1, 
1995, a member shall receive the following service retirement allowance: 
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(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
seventy-three hundredths percent (1.73%) of his average final 
compensation, multiplied by the number of years of his creditable 
service. 

b. If the member’s service retirement date occurs on or after his 50th 
birthday and before his 55th birthday with 15 or more years of 
creditable service as a law enforcement officer and prior to the 
completion of 30 years of creditable service, his retirement 
allowance shall be equal to the greater of: 

1. The service retirement allowance payable under G.S. 135- 
5(b15)(1)a. reduced by one-third of one percent (1% of 1%) 
thereof for each month by which his retirement date precedes 
the first day of the month coincident with or next following 
the month the member would have attained his 55th birth- 
day; or 

2. The service retirement allowance as computed under G.S. 
135-5(b15)(1)a. reduced by five percent (5%) times the differ- 
ence between 30 years and his creditable service at retire- 
ment. 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and seventy-three 
hundredths percent (1.73%) of his average final compensation, 
multiplied by the number of years of creditable service. 

b. If the member’s service retirement date occurs after his 60th and 
before his 65th birthday and prior to his completion of 25 years or 
more of creditable service, his retirement allowance shall be 
computed as in G.S. 135-5(b15)(2)a. but shall be reduced by 
one-quarter of one percent (14 of 1%) thereof for each month by 
which his retirement date precedes the first day of the month 
coincident with or next following his 65th birthday. 

c. If the member’s early service retirement date occurs on or after his 
50th birthday and before his 60th birthday and after completion 
of 20 years of creditable service but prior to the completion of 30 
years of creditable service, his early service retirement allowance 
shall be equal to the greater of: 

1. The service retirement allowance as computed under G.S. 
135-5(b15)(2)a. but reduced by the sum of five-twelfths of one 
percent (2 of 1%) thereof for each month by which his 
retirement date precedes the first day of the month coinci- 
dent with or next following the month the member would 
have attained his 60th birthday, plus one-quarter of one 
percent (% of 1%) thereof for each month by which his 60th 
birthday precedes the first day of the month coincident with 
or next following his 65th birthday; or 
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2. The service retirement allowance as computed under G.S. 
135-5(b15)(2)a. reduced by five percent (5%) times the differ- 
ence between 30 years and his creditable service at retire- 
ment; or 

3. If the member’s creditable service commenced prior to July 1, 
1994, the service retirement allowance provided by GS. 
135-5(b14)(2)e. 

d. Notwithstanding the foregoing provisions, any member whose 
creditable service commenced prior to July 1, 1963, shall not 
receive less than the benefit provided by G.S. 135-5(b). 

(b16) Service Retirement Allowance of Members Retiring on or After July 1, 
1995, but Before July 1, 1997. — Upon retirement from service in accordance 
with subsection (a) or (al) above, on or after July 1, 1995, but before July 1, 
1997, a member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
seventy-five hundredths percent (1.75%) of his average final 
compensation, multiplied by the number of years of his creditable 
service. 

b. Ifthe member’s service retirement date occurs on or after his 50th 
birthday and before his 55th birthday with 15 or more years of 
creditable service as a law enforcement officer and prior to the 
completion of 30 years of creditable service, his retirement 
allowance shall be equal to the greater of: 

1. The service retirement allowance payable under G.S. 135- 
5(b16)(1)a. reduced by one-third of one percent (3 of 1%) 
thereof for each month by which his retirement date precedes 
the first day of the month coincident with or next following 
pe month the member would have attained his 55th birth- 
ay; or 

2. The service retirement allowance as computed under G.S. 
135-5(b16)(1)a. reduced by five percent (5%) times the differ- 
ence between 30 years and his creditable service at retire- 
ment. 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and seventy-five 
hundredths percent (1.75%) of his average final compensation, 
multiplied by the number of years of creditable service. 

b. If the member’s service retirement date occurs after his 60th and 
before his 65th birthday and prior to his completion of 25 years or 
more of creditable service, his retirement allowance shall be 
computed as in G.S. 135-5(b16)(2)a. but shall be reduced by 
one-quarter of one percent (1% of 1%) thereof for each month by 
which his retirement date precedes the first day of the month 
coincident with or next following his 65th birthday. 
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c. If the member’s early service retirement date occurs on or after his 
50th birthday and before his 60th birthday and after completion 
of 20 years of creditable service but prior to the completion of 30 
years of creditable service, his early service retirement allowance 
shall be equal to the greater of: 

1. The service retirement allowance as computed under G.S. 
135-5(b16)(2)a. but reduced by the sum of five-twelfths of one 
percent (2 of 1%) thereof for each month by which his 
retirement date precedes the first day of the month coinci- 
dent with or next following the month the member would 
have attained his 60th birthday, plus one-quarter of one 
percent (%4 of 1%) thereof for each month by which his 60th 
birthday precedes the first day of the month coincident with 
or next following his 65th birthday; or 

2. The service retirement allowance as computed under G.S. 
135-5(b16)(2)a. reduced by five percent (5%) times the differ- 
ence between 30 years and his creditable service at retire- 
ment; or 

3. If the member’s creditable service commenced prior to July 1, 
1994, the service retirement allowance equal to the actuarial 
equivalent of the allowance payable at the age of 60 years as 
computed in G.S. 135-5(b16)(2)b. 

d. Notwithstanding the foregoing provisions, any member whose 
creditable service commenced prior to July 1, 1963, shall not 
receive less than the benefit provided by G.S. 135-5(b). 

(b17) Service Retirement Allowance of Members Retiring on or After July 1, 
1997, but Before July 1, 2000. — Upon retirement from service in accordance 
with subsection (a) or (al) above, on or after July 1, 1997, but before July 1, 
2000, a member shall receive the following service retirement allowance. 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and eighty 
hundredths percent (1.80%) of his average final compensation, 
multiplied by the number of years of his creditable service. 

b. If the member’s service retirement date occurs on or after his 50th 
birthday and before his 55th birthday with 15 or more years of 
creditable service as a law enforcement officer and prior to the 
completion of 30 years of creditable service, his retirement 
allowance shall be equal to the greater of: 

1. The service retirement allowance payable under G.S. 135- 
5(b17)(1)a, reduced by one-third of one percent (¥% of 1%) 
thereof for each month by which his retirement date precedes 
the first day of the month coincident with or next following 
the month the member would have attained his 55th birth- 
day; or 

2. The service retirement allowance as computed under G.S. 
135-5(b17)(1)a. reduced by five percent (5%) times the differ- 
ence between 30 years and his creditable service at retire- 
ment. 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 
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a. Ifthe member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of membership service 
or after the completion of 30 years of creditable service or on or 
after his 60th birthday upon the completion of 25 years of 
creditable service, the allowance shall be equal to one and eighty 
hundredths percent (1.80%) of his average final compensation, 
multiplied by the number of years of creditable service. 

b. If the member’s service retirement date occurs after his 60th 
birthday and before his 65th birthday and prior to his completion 
of 25 years or more of creditable service, his retirement allowance 
shall be computed as in G.S. 1385-5(b17)(2)a. but shall be reduced 
by one-quarter of one percent (4 of 1%) thereof for each month by 
which his retirement date precedes the first day of the month 
coincident with or next following his 65th birthday. 

c. If the member’s early service retirement date occurs on or after his 
50th birthday and before his 60th birthday and after completion 
of 20 years of creditable service but prior to the completion of 30 
years of creditable service, his early service retirement allowance 
shall be equal to the greater of: 

1. The service retirement allowance as computed under G:S. 
135-5(b17)(2)a. but reduced by the sum of five-twelfths of one 
percent (2 of 1%) thereof for each month by which his 
retirement date precedes the first day of the month coinci- 
dent with or next following the month the member would 
have attained his 60th birthday, plus one-quarter of one 
percent (4% of 1%) thereof for each month by which his 60th 
birthday precedes the first day of the month coincident with 
or next following his 65th birthday; or 

2. The service retirement allowance as computed under G.S. 
135-5(b17)(2)a. reduced by five percent (5%) times the differ- 
ence between 30 years and his creditable service at retire- 
ment; or 

3. If the member’s creditable service commenced prior to July 1, 
1994, the service retirement allowance equal to the actuarial 
equivalent of the allowance payable at the age of 60 years as 
computed in G.S. 135-5(b17)(2)b. 

d. Notwithstanding the foregoing provisions, any member whose 
creditable service commenced prior to July 1, 1963, shall not 
receive less than the benefit provided by G.S. 135-5(b). 

(b18) Service Retirement Allowance of Members Retiring on or After J uly 1, 
2000, but Before July 1, 2002. — Upon retirement from service in accordance 
with subsection (a) or (al) above, on or after July 1, 2000, but before July 1, 
2002, a member shall receive the following service retirement allowance. 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
eighty-one hundredths percent (1.81%) of his average final com- 
pensation, multiplied by the number of years of his creditable 
service. 

b. Ifthe member’s service retirement date occurs on or after his 50th 
birthday and before his 55th birthday with 15 or more years of 
creditable service as a law enforcement officer and prior to the 
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completion of 380 years of creditable service, his retirement 

allowance shall be equal to the greater of: 

1. The service retirement allowance payable under G.S. 135- 
5(b18)(1)a. reduced by one-third of one percent (% of 1%) 
thereof for each month by which his retirement date precedes 
the first day of the month coincident with or next following 
ie month the member would have attained his 55th birth- 

ay; or 

2. The service retirement allowance as computed under G.S. 
135-5(b18)(1)a. reduced by five percent (5%) times the differ- 
ence between 30 years and his creditable service at retire- 
ment. 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of membership service 
or after the completion of 30 years of creditable service or on or 
after his 60th birthday upon the completion of 25 years of 
creditable service, the allowance shall be equal to one and 
eighty-one hundredths percent (1.81%) of his average final com- 
pensation, multiplied by the number of years of creditable ser- 
vice. 

b. If the member’s service retirement date occurs after his 60th 
birthday and before his 65th birthday and prior to his completion 
of 25 years or more of creditable service, his retirement allowance 
shall be computed as in G.S. 1385-5(b18)(2)a. but shall be reduced 
by one-quarter of one percent (4 of 1%) thereof for each month by 
which his retirement date precedes the first day of the month 
coincident with or next following his 65th birthday. 

c. If the member’s early service retirement date occurs on or after his 
50th birthday and before his 60th birthday and after completion 
of 20 years of creditable service but prior to the completion of 30 
years of creditable service, his early service retirement allowance 
shall be equal to the greater of: 

1. The service retirement allowance as computed under G.S. 
135-5(b18)(2)a. but reduced by the sum of five-twelfths of one 
percent (542 of 1%) thereof for each month by which his 
retirement date precedes the first day of the month coinci- 
dent with or next following the month the member would 
have attained his 60th birthday, plus one-quarter of one 
percent (%4 of 1%) thereof for each month by which his 60th 
birthday precedes the first day of the month coincident with 
or next following his 65th birthday; or 

2. The service retirement allowance as computed under G.S. 
135-5(b18)(2)a. reduced by five percent (5%) times the differ- 
ence between 30 years and his creditable service at retire- 
ment; or 

3. If the member’s creditable service commenced prior to July 1, 
1994, the service retirement allowance equal to the actuarial 
equivalent of the allowance payable at the age of 60 years as 
computed in G.S. 135-5(b18)(2)b. 

d. Notwithstanding the foregoing provisions, any member whose 
creditable service commenced prior to July 1, 1963, shall not 
receive less than the benefit provided by G.S. 135-5(b). 

(b19) Service Retirement Allowance of Members Retiring on or After July 1, 
2002. — Upon retirement from service in accordance with subsection (a) or (al) 


1063 


$135-5 CH. 135. STATE RETIREMENT SYSTEM $135-5 


above, on or after July 1, 2002, a member shall receive the following service 
retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
eighty-two hundredths percent (1.82%) of his average final com- 
pensation, multiplied by the number of years of his creditable 
service. 

b. If the member’s service retirement date occurs on or after his 50th 
birthday and before his 55th birthday with 15 or more years of 
creditable service as a law enforcement officer and prior to the 
completion of 30 years of creditable service, his retirement 
allowance shall be equal to the greater of: 

1. The service retirement allowance payable under G.S. 135- 
5(b19)(1)a. reduced by one-third of one percent (4% of 1%) 
thereof for each month by which his retirement date precedes 
the first day of the month coincident with or next following 
the month the member would have attained his 55th birth- 
Gay.2on 

2. The service retirement allowance as computed under G.S. 
135-5(b19)(1)a. reduced by five percent (5%) times the differ- 
ence between 30 years and his creditable service at retire- 
ment. 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 

a. If the member’s service retirement date occurs on or after his 65th 
birthday upon the completion of five years of membership service 
or after the completion of 30 years of creditable service or on or 
after his 60th birthday upon the completion of 25 years of 
creditable service, the allowance shall be equal to one and 
eighty-two hundredths percent (1.82%) of his average final com- 
pensation, multiplied by the number of years of creditable ser- 
vice. 

b. If the member’s service retirement date occurs after his 60th 
birthday and before his 65th birthday and prior to his completion 
of 25 years or more of creditable service, his retirement allowance 
shall be computed as in G.S. 135-5(b19)(2)a. but shall be reduced 
by one-quarter of one percent (1% of 1%) thereof for each month by 
which his retirement date precedes the first day of the month 
coincident with or next following his 65th birthday. 

c. Ifthe member’s early service retirement date occurs on or after his 
50th birthday and before his 60th birthday and after completion 
of 20 years of creditable service but prior to the completion of 30 
years of creditable service, his early service retirement allowance 
shall be equal to the greater of: 

1. The service retirement allowance as computed under G:S. 
135-5(b19)(2)a. but reduced by the sum of five-twelfths of one 
percent (%2 of 1%) thereof for each month by which his 
retirement date precedes the first day of the month coinci- 
dent with or next following the month the member would 
have attained his 60th birthday, plus one-quarter of one 
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percent (% of 1%) thereof for each month by which his 60th 
birthday precedes the first day of the month coincident with 
or next following his 65th birthday; or 

2. The service retirement allowance as computed under G.S. 
135-5(b19)(2)a. reduced by five percent (5%) times the differ- 
ence between 30 years and his creditable service at retire- 
ment; or 

3. If the member’s creditable service commenced prior to July 1, 
1994, the service retirement allowance equal to the actuarial 
equivalent of the allowance payable at the age of 60 years as 
computed in G.S. 135-5(b19)(2)b. 

d. Notwithstanding the foregoing provisions, any member whose 

creditable service commenced prior to July 1, 1963, shall not 

receive less than the benefit provided by G.S. 135-5(b). 

(c) Disability Retirement Benefits of Members Leaving Service Prior to 
January 1, 1988. — The provisions of this subsection shall not be applicable to 
members in service on or after January 1, 1988. Upon the application of a 
member or of his employer, any member who has had five or more years of 
creditable service may be retired by the Board of Trustees, on the first day of 
any calendar month, not less than one day nor more than 90 days next 
following the date of filing such application, on a disability retirement 
allowance: Provided, that the medical board, after a medical examination of 
such member, shall certify that such member is mentally or physically 
incapacitated for the further performance of duty, that such incapacity was 
incurred at the time of active employment and has been continuous thereafter, 
that such incapacity is likely to be permanent, and that such member should 
be retired; Provided further the medical board shall determine if the member 
is able to engage in gainful employment and, if so, the member may still be 
retired and the disability retirement allowance as a result thereof shall be 
reduced as in subsection (e) below. Provided further, that the medical board 
shall not certify any member as disabled who: 

(1) Applies for disability retirement based upon a mental or physical 
incapacity which existed when the member first established member- 
ship in the system; or 

(2) Is in receipt of any payments on account of the same disability which 
existed when the member first established membership in the system. 

The Board of Trustees shall require each employee upon enrolling in the 
retirement system to provide information on the membership application 
concerning any mental or physical incapacities existing at the time the 
member enrolls. 

Supplemental disability benefits heretofore provided are hereby made a 
permanent part of disability benefits after age 65, and shall not be discontin- 
ued at age 65. 

Notwithstanding the requirement of five or more years of creditable service 
to the contrary, a member who is a law-enforcement officer and who has had 
one year or more of creditable service and becomes incapacitated for duty as 
the natural and proximate result of an accident occurring while in the actual 
performance of duty, and meets all other requirements for disability retire- 
ment benefits, may be retired by the Board of Trustees on a disability 
retirement allowance. 

Notwithstanding the foregoing to the contrary, any beneficiary who com- 
menced retirement with an early or service retirement benefit has the right, 
within three years of his retirement, to convert to an allowance with disability 
retirement benefits without modification of any election of optional allowance 
previously made; provided, the beneficiary presents clear and convincing 
evidence that the beneficiary would have met all applicable requirements for 
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disability retirement benefits while still in service as a member. The allowance 
on account of disability retirement benefits to the beneficiary shall be retroac- 
tive to the effective date of early or service retirement. 

Notwithstanding the foregoing, the surviving designated beneficiary of a 
deceased member who met all other requirements for disability retirement 
benefits, except whose death occurred before the first day of the calendar 
month in which the member’s disability retirement allowance was to be due 
and payable, may elect to receive the reduced retirement allowance provided 
by a fifty percent (50%) joint and survivor payment option in lieu of a return of 
accumulated contributions, provided the following conditions apply: 

(1) The member had designated as the principal beneficiary, to receive a 
return of accumulated contributions at the time of his death, one and 
only one person, and 

(2) The member had not instructed the Board of Trustees in writing that 
he did not wish the provision of this subsection to apply. 

(d) Allowance on Disability Retirement of Persons Retiring on or after July 
1, 1959, but prior to July 1, 1963. — Upon retirement for disability, in 
accordance with subsection (c) above, on or after July 1, 1959, but prior to July 
1, 1963, a member shall receive a service retirement allowance if he has 
attained the age of 60 years, otherwise he shall receive a disability retirement 
allowance which shall consist of: 

(1) An annuity which shall be the actuarial equivalent of his accumulated 
contributions at the time of retirement; 

(2) A pension equal to seventy-five per centum (75%) of the pension that 
would have been payable upon service retirement at the age of 65 
years had the member continued in service to the age of 65 years 
without further change in compensation. 

If the member has not less than 20 years of creditable service, he shall be 
entitled to a total retirement allowance of not less than seventy dollars 
($70.00) per month; provided, that the computation shall be made prior to any 
reduction resulting from an optional allowance as provided by subsection (g) of 
this section. 

(d1) Allowance on Disability Retirement of Persons Retiring on or after July 
1, 1963, but prior to July 1, 1969. — Upon retirement for disability, in 
accordance with subsection (c) above, on or after July 1, 1963, but prior to July 
1, 1969, a member shall receive a service retirement allowance if he has 
attained the age of 60 years, otherwise he shall receive a disability retirement 
allowance which shall be computed as follows: 

(1) Such allowance shall be equal to the service retirement allowance 
which would have been payable had he continued in service without 
further change in compensation, to the age of 60 years, minus the 
actuarial equivalent to the contributions he would have made during 
such continued service. 

(2) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1963, shall receive not less 
than the benefit provided by G.S. 135-5(d). 

(d2) Allowance on Disability Retirement of Persons Retiring on or after July 
1, 1969, but prior to July 1, 1971. — Upon retirement for disability, in 
accordance with subsection (c) above, on or after July 1, 1969, but prior to July 
1, 1971, a member shall receive a service retirement allowance if he has 
attained the age of 60 years, otherwise he shall receive a disability retirement 
allowance which shall be computed as follows: 

(1) Such allowance shall be equal to the service retirement allowance 
which would have been payable had he continued in service without 
further change in compensation to the age of 65 years, minus the 
actuarial equivalent of the contributions he would have made during 
such continued service. 
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(2) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1963, shall receive not less 
than the benefit provided by G.S. 135-5(d). 

(d3) Allowance on Disability Retirement of Persons Retiring on or after July 
1, 1971, but prior to July 1, 1982. — Upon retirement for disability, in 
accordance with subsection (c) of this section on or after July 1, 1971, but prior 
to July 1, 1982, a member shall receive a service retirement allowance if he has 
attained the age of 65 years; otherwise he shall receive a disability retirement 
allowance which shall be computed as follows: 

(1) Such allowance shall be equal to a service retirement allowance 
calculated on the basis of the member’s average final compensation 
prior to his disability retirement and the creditable service he would 
have had at the age of 65 years if he had continued in service. 

(2) Notwithstanding the foregoing provisions, 

a. Any member whose creditable service commenced prior to July 1, 
1971, shall receive not less than the benefit provided by G.S. 
135-5(d2); 

b. The amount of disability allowance payable from the reserve funds 
of the Retirement System to any member retiring on or after July 
1, 1974, who is eligible for and in receipt of a disability benefit 
under the Social Security Act shall be seventy percent (70%) of 
the amount calculated under a above, and the balance shall be 
provided by the employer from time to time during each year in 
such amounts as may be required to cover such payments as 
current disbursements; and 

c. The amount of disability allowance payable to any member retiring 
on or after July 1, 1974, who is not eligible for and in receipt of a 
disability benefit under the Social Security Act shall not be 
payable from the reserve funds of the Retirement System but 
shall be provided by the employer from time to time during each 
year in such amounts as may be required to cover such payments 
as current disbursements. 

(d4) Allowance on Disability Retirement of Persons Retiring on or after July 
1, 1982, Who Left Service prior to January 1, 1988. — Upon retirement for 
disability, in accordance with subsection (c) of this section on or after July 1, 
1982, a member who left service prior to January 1, 1988 shall receive a service 
retirement allowance if he has qualified for an unreduced service retirement 
allowance; otherwise the allowance shall be equal to a service retirement 
allowance calculated on the member’s average final compensation prior to his 
disability retirement and the creditable service he would have had had he 
continued in service until the earliest date on which he would have qualified 
for an unreduced service retirement allowance. 

(e) Reexamination of Beneficiaries Retired for Disability. — The provisions 
of this subsection shall be applicable to members retired on a disability 
retirement allowance and shall not be applicable to members in service on or 
after January 1, 1988. Once each year during the first five years following 
retirement of a member on a disability retirement allowance, and once in every 
three-year period thereafter, the Board of Trustees may, and upon his appli- 
cation shall, require any disability beneficiary who has not yet attained the age 
of 60 years to undergo a medical examination, such examination to be made at 
the place of residence of said beneficiary or other place mutually agreed upon, 
by a physician or physicians designated by the Board of Trustees. Should any 
disability beneficiary who has not yet attained the age of 60 years refuse to 
submit to at least one medical examination in any such year by a physician or 
physicians designated by the Board of Trustees, his allowance may be 
discontinued until his withdrawal of such refusal, and should his refusal 
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continue for one year all his rights in and to his pension may be revoked by the 
Board of Trustees. 

(1) The Board of Trustees shall determine whether a disability beneficiary 
is engaged in or is able to engage in a gainful occupation paying more 
than the difference, as hereinafter indexed, between his disability 
retirement allowance and the gross compensation earned as an 
employee during the 12 consecutive months of service in the final 48 
months prior to retirement producing the highest gross compensation 
excluding any compensation received on account of termination. If the 
disability beneficiary is earning or is able to earn more than the 
difference, the portion of his disability retirement allowance not 
provided by his contributions shall be reduced to an amount which, 
together with the portion of the disability retirement allowance 
provided by his contributions and the amount earnable by him shall 
equal the amount of his gross compensation prior to retirement. This 
difference shall be increased on January 1 each year by the ratio of the 
Consumer Price Index to the Index one year earlier, calculated to the 
nearest tenth of one percent (“oth of 1%). Should the earning capacity 
of the disability beneficiary later change, the portion of his disability 
retirement allowance not provided by his contributions may be 
further modified. In leu of the reductions on account of a disability 
beneficiary earning more than the aforesaid difference, he may elect 
to convert his disability retirement allowance to a service retirement 
allowance calculated on the basis of his average final compensation 
and creditable service at the time of disability and his age at the time 
of conversion to service retirement. This election is irrevocable. 
Provided, the provisions of this subdivision shall not apply to benefi- 
ciaries of the Law-Enforcement Officers’ Retirement System trans- 
ferred to this Retirement System who commenced retirement on and 
before July 1, 1981. 

(2) Should a disability beneficiary under the age of 60 years be restored to 
active service at a compensation not less than his average final 
compensation, his retirement allowance shall cease, he shall again 
become a member of the Retirement System, and he shall contribute 
thereafter at the same rate he paid prior to disability; provided that, 
on and after July 1, 1971, if a disability beneficiary under the age of 
62 years is restored to active service at a compensation not less than 
his average final compensation, his retirement allowance shall cease, 
he shall again become a member of the Retirement System, and he 
shall contribute thereafter at the uniform contribution rate payable 
by all members. Any such prior service certificate on the basis of which 
his service was computed at the time of his retirement shall be 
restored to full force and effect, and, in addition, upon his subsequent 
retirement he shall be credited with all his service as a member, but 
should he be restored to active service on or after the attainment of 
the age of 50 years his pension upon subsequent retirement shall not 
exceed the sum of the pension which he was receiving immediately 
prior to his last restoration and the pension that he would have 
received on account of his service since his last restoration had he 
entered service at the time as a new entrant. 

(3) Notwithstanding the foregoing, a member retired on a disability 
retirement allowance who is restored to service and subsequently 
retires on or after July 1, 1971, shall be entitled to an allowance not 
less than the allowance described in a. below reduced by the amount 
in b. below: 

a. The allowance to which he would have been entitled if he were 
retiring for the first time, calculated on the basis of his total 
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creditable service represented by the sum of his creditable service 
at the time of his first retirement and his creditable service after 
he was restored to service. 

b. The actuarial equivalent of the retirement benefits he previously 
received. 

(3a) Notwithstanding the foregoing, should a beneficiary who retired on a 
disability retirement allowance be restored to service as an employee 
or teacher, then the retirement allowance shall cease as of the first 
day of the month following the month in which the beneficiary is 
restored to service and the beneficiary shall become a member of the 
Retirement System and shall contribute thereafter as allowed by law 
at the uniform contribution payable by all members. Upon the 
subsequent retirement of the beneficiary, he shall be entitled to an 
allowance to which he would have been entitled if he were retiring for 
the first time, calculated on the basis of his total creditable service 
represented by the sum of his creditable service at the time of his first 
retirement and his creditable service after he was restored to service. 
Provided, however, any election of an optional allowance cannot be 
changed unless the member subsequently completes three years of 
membership service after being restored to service. 

(4) As a condition to the receipt of the disability retirement allowance 
provided for in G.S. 135-5(d), (d1),(d2) and (d3) each member retired 
on a disability retirement allowance shall, on or before April 15 of each 
calendar year, provide the Board of Trustees with a statement of his 
or her income received as compensation for services, including fees, 
commissions or similar items, and income received from business, for 
the previous calendar year. Such statement shall be filed on a form as 
required by the Board of Trustees. The benefit payable to a beneficiary 
who does not or refuses to provide the information requested within 
60 days after such request shall not be paid a benefit until the 
information so requested is provided, and should such refusal or 
failure to provide such information continue for 240 days after such 
request, the right of a beneficiary to a benefit under the Article may be 
terminated. 

The Director of the State Retirement System shall contact any 
State or federal agency which can provide information to substantiate 
the statement required to be submitted by this subdivision and may 
enter into agreements for the exchange of information. 

(5) Notwithstanding any other provisions of this Article to the contrary, a 
beneficiary who was a beneficiary retired on a disability retirement 
with the Law-Enforcement Officers’ Retirement System at the time of 
the transfer of law-enforcement officers employed by a participating 
employer and beneficiaries last employed by a participating employer 
to this Retirement System and who also was a contributing member of 
this Retirement System at that time, shall continue to be paid his 
retirement allowance without restriction and may continue as a 
member of this Retirement System with all the rights and privileges 
appendant to membership. Any beneficiary who retired on a disability 
retirement allowance as an employee of any participating employer 
under the Law-Enforcement Officers’ Retirement System and becomes 
employed as an employee other than as a law-enforcement officer by 
an employer participating in the Retirement System after the afore- 
mentioned transfer shall continue to be paid his retirement allowance 
without restriction and may continue as a member of this Retirement 
System with all the rights and privileges appendant to membership 
until January 1, 1989, at which time his retirement allowance shall 
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cease and his subsequent retirement shall be determined in accor- 
dance with the preceding subdivision (3a) of this subsection. Any 
beneficiary as hereinbefore described who becomes employed as a 
law-enforcement officer by an employer participating in the Retire- 
ment System shall cease to be a beneficiary and shall immediately 
commence membership and his subsequent retirement shall be deter- 
mined in accordance with subdivision (8a) of this subsection. 

(6) Notwithstanding any other provision to the contrary, a beneficiary in 
receipt of a disability retirement allowance until the earliest date on 
which he would have qualified for an unreduced service retirement 
allowance shall thereafter (1) not be subject to further reexaminations 
as to disability, (11) not be subject to any reduction in allowance on 
account of being engaged in a gainful occupation other than with an 
employer participating in the Retirement System, and (iii) be consid- 
ered a beneficiary in receipt of a service retirement allowance. 
Provided, however, a beneficiary in receipt of a disability retirement 
allowance whose allowance is reduced on account of reexamination as 
to disability or to ability to engage in a gainful occupation prior to the 
date on which he would have qualified for an unreduced service 
retirement allowance shall have only the right to elect to convert to an 
early or service retirement allowance as permitted under subdivision 
(1) above. 

(f) Return of Accumulated Contributions. — Should a member cease to be a 
teacher or State employee except by death or retirement under the provisions 
of this Chapter, he shall upon submission of an application be paid, not earlier 
than 60 days from the date of termination of service, his contributions, and if 
he has attained at least five years of membership service or if termination of 
his membership service is involuntary as certified by the employer, the 
accumulated regular interest thereon, provided that he has not in the 
meantime returned to service. Upon payment of such sum his membership in 
the System shall cease and, if he thereafter again becomes a member, no credit 
shall be allowed for any service previously rendered except as provided in G.S. 
135-4, and such payment shall be in full and complete discharge of any rights 
in or to any benefits otherwise payable hereunder. Upon receipt of proof 
satisfactory to the Board of Trustees of the death, prior to retirement, of a 
member or former member there shall be paid to such person or persons as he 
shall have nominated by written designation duly acknowledged and filed with 
the Board of Trustees, if such person or persons are living at the time of the 
member’s death, otherwise to the member’s legal representatives, the amount 
of his accumulated contributions at the time of his death, unless the benefi- 
clary elects to receive the alternate benefit under the provisions of (m) below. 
An extension service employee who made contributions to the Local Govern- 
mental Employees’ Retirement System and the Teachers’ and State Employees’ 
Retirement System as a result of dual employment may not be paid his 
accumulated contributions unless he is eligible to be paid his accumulated 
contributions in both systems for the same period of service. 

Pursuant to the provisions of G.S. 135-56.2, a member who is also a member 
of the Consolidated Judicial Retirement System may irrevocably elect to 
transfer any accumulated contributions to the Consolidated Judicial Retire- 
ment System or to the Supplemental Retirement Income Plan and forfeit any 
rights in or to any benefits otherwise payable hereunder. 

A member who is a participant or beneficiary of the Disability Income Plan 
of North Carolina as is provided in Article 6 of this Chapter shall not be paid 
a return of accumulated contributions, notwithstanding the member’s status 
as an employee or teacher. Notwithstanding any other provision of law to the 
contrary, a member who is a beneficiary of the Disability Income Plan of North 
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Carolina as provided in Article 6 of this Chapter and who is receiving disability 
benefits under the transition provisions as provided in G.S. 135-112, shall not 
be prohibited from receiving a return of accumulated contributions as provided 
in this subsection. 

(f1) Expired. 

(g) Election of Optional Allowance. — With the provision that until the first 
payment on account of any benefit becomes normally due, or his first retire- 
ment check has been cashed, any member may elect to receive his benefits in 
a retirement allowance payable throughout life, or he may elect to receive the 
actuarial equivalent of such retirement allowance in a reduced allowance 
payable throughout life under the provisions of one of the options set forth 
below. The election of Option 2 or Option 3 or nomination of the person 
thereunder shall be revoked if such person nominated dies prior to the date the 
first payment becomes normally due or until the first retirement check has 
been cashed. Such election may be revoked by the member prior to the date the 
first payment becomes normally due or until his first retirement check has 
been cashed. Provided, however, in the event a member has elected Option 2 or 
Option 3 and nominated his or her spouse to receive a retirement allowance 
upon the member’s death, and the spouse predeceases the member after the 
first payment becomes normally due or the first retirement check has been 
cashed, if the member remarries he or she may request to nominate a new 
spouse to receive the retirement allowance under the previously elected option, 
within 90 days of the remarriage, and may nominate a new spouse to receive 
the retirement allowance under the previously elected option by written 
designation duly acknowledged and filed with the Board of Trustees within 120 
days of the remarriage. The new nomination shall be effective on the first day 
of the month in which it is made and shall provide for a retirement allowance 
computed to be the actuarial equivalent of the retirement allowance in effect 
immediately prior to the effective date of the new nomination. Any member 
having elected Options 2, 3, or 6 and nominated his or her spouse to receive a 
retirement allowance upon the member’s death may, after divorce from his or 
her spouse, revoke the nomination and elect a new option, effective on the first 
day of the month in which the new option is elected, providing for a retirement 
allowance computed to be the actuarial equivalent of the retirement allowance 
in effect immediately prior to the effective date of the new option. 

Option 1.(a) In the Case of a Member Who Retires prior to July 1, 1963. — 
If he dies before he has received in annuity payments the present 
value of his annuity as it was at the time of his retirement, the 
balance shall be paid to his legal representatives or to such person as 
he shall nominate by written designation duly acknowledged and filed 
with the Board of Trustees. 

(b) In the Case of a Member Who Retires on or after July 1, 1963, but prior 
to July 1, 1993. — If he dies within 10 years from his retirement date, 
an amount equal to his accumulated contributions at retirement, less 
1/120 thereof for each month for which he has received a retirement 
allowance payment, shall be paid to his legal representatives or to 
such person as he shall nominate by written designation duly ac- 
knowledged and filed with the Board of Trustees; or 

Option 2. Upon his death his reduced retirement allowance shall be 
continued throughout the life of and paid to such person as he shall nominate 
by written designation duly acknowledged and filed with the Board of Trustees 
at the time of his retirement, provided that if the person selected is other than 
his spouse the reduced retirement allowance payable to the member shall not 
be less than one half of the retirement allowance without optional modification 
which would otherwise be payable to him; or 

Option 3. Upon his death, one half of his reduced retirement allowance shall 
be continued throughout the life of, and paid to such person as he shall 
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nominate by written designation duly acknowledged and filed with the Board 
of Trustees at the time of his retirement; or 

Option 4. Adjustment of Retirement Allowance for Social Security Benefits. 
— Until the first payment on account of any benefit becomes normally due, any 
member may elect to convert his benefit otherwise payable on his account after 
retirement into a retirement allowance of equivalent actuarial value of such 
amount that with his benefit under Title II of the Federal Social Security Act, 
he will receive, so far as possible, approximately the same amount per year 
before and after the earliest age at which he becomes eligible, upon application 
therefor, to receive a social security benefit. 

Option 5. For Members Retiring Prior to July 1, 1993. — The member may 
elect to receive a reduced retirement allowance under the conditions of Option 
2 or Option 38, as provided for above, with the modification that if both he and 
the person nominated die within 10 years from his retirement date, an amount 
equal to his accumulated contributions at retirement, less 1/120 thereof for 
each month for which a retirement allowance has been paid, shall be paid to 
his legal representatives or to such person as he shall nominate by written 
designation duly acknowledged and filed with the Board of Trustees. 

Option 6. A member may elect either Option 2 or Option 3 with the added 
provision that in the event the designated beneficiary predeceases the member, 
the retirement allowance payable to the member after the designated benefi- 
ciary’s death shall be equal to the retirement allowance which would have been 
payable had the member not elected the option. 

(¢1) In the event of the death of a retired member while in receipt of a 
retirement allowance under the provisions of this Article, there shall be paid to 
such person or persons as the retiree shall have nominated by written 
designation duly acknowledged and filed with the Board of Trustees, if such 
person or persons are living at the time of the retiree’s death, otherwise to the 
retiree’s legal representatives, a death benefit equal to the excess, if any, of the 
accumulated contributions of the retiree at the date of retirement over the total 
of the retirement allowances paid prior to the death of the retiree. 

In the event that a retirement allowance becomes payable to the designated 
survivor of a retired member under the provisions above and such retirement 
allowance to the survivor shall terminate upon the death of the survivor before 
the total of the retirement allowances paid to the retiree and the designated 
survivor combined equals the amount of the accumulated contributions of the 
retiree at the date of retirement, the excess, if any, of such accumulated 
contributions over the total of the retirement allowances paid to the retiree and 
the survivor combined shall be paid in a lump sum to such person or persons 
as the retiree shall have nominated by written designation duly acknowledged 
and filed with the Board of Trustees, if such person or persons are living at the 
time such payment falls due, otherwise to the retiree’s legal representative. 

In the event that a retirement allowance becomes payable to the principal 
beneficiary designated to receive a return of accumulated contributions pur- 
suant to subsection (m) of this section and that beneficiary dies before the total 
of the retirement allowances paid equals the amount of the accumulated 
contributions of the member at the date of the member’s death, the excess of 
those accumulated contributions over the total of the retirement allowances 
paid to the beneficiary shall be paid in a lump sum to the person or persons the 
member has designated as the contingent beneficiary for return of accumu- 
lated contributions, if the person or persons are living at the time the payment 
falls due, otherwise to the principal beneficiary’s legal representative. 

In the event a retiree purchases creditable service as provided in G.S. 135-4, 
there shall be paid to such person or persons as the retiree shall have 
nominated by written designation duly acknowledged and filed with the Board 
of Trustees, if such person or persons are living at the time of the retiree’s 
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death, otherwise to the retiree’s legal representatives, an additional death 
benefit equal to the excess, if any, of the cost of the creditable service purchased 
less the administrative fee, if any, over the total of the increase in the 
retirement allowance attributable to the additional creditable service, paid 
from the month following the month in which payment was received to the 
death of the retiree. 

In the event that a retirement allowance becomes payable to the designated 
survivor of a retired member under the provisions above and such retirement 
allowance to the survivor shall terminate upon the death of the survivor before 
the total of the increase in the retirement allowance attributable to the 
additional creditable service paid to the retiree and the designated survivor 
combined equals the cost of the creditable service purchased less the admin- 
istrative fee, the excess, if any, shall be paid in a lump sum to such person or 
persons as the retiree shall have nominated by written designation duly 
acknowledged and filed with the Board of Trustees, if such person or persons 
are living at the time such payment falls due, otherwise to the retiree’s legal 
representative. 

(h) Computation of Benefits Payable Prior or Subsequent to July 1, 1947. — 
Prior to July 1, 1947, all benefits payable as of February 22, 1945, shall be 
computed on the basis of the provisions of Chapter 135 as they existed at the 
time of the retirement of such beneficiaries. On and after July 1, 1947, all 
benefits payable to, or on account of, such beneficiaries shall be adjusted to 
take into account, under such rule as the Board of Trustees may adopt, the 
provisions of this Article as if they had been in effect at the date of retirement, 
and no further contributions on account of such adjustment shall be required 
of such beneficiaries. The Board of Trustees may authorize such transfers of 
reserve between the funds of the Retirement System as may be required by the 
provisions of this subsection. 

(i) Restoration to Service of Certain Former Members. — If a former 
member who ceased to be a member prior to July 1, 1949, for any reason other 
than retirement, again becomes a member and prior to July 1, 1951, redeposits 
in the annuity savings fund by a single payment the amount, if any, he 
previously withdrew therefrom, he shall, anything in this Chapter to the 
contrary, be entitled to any membership service credits he had when his 
membership ceased, and any prior service certificate which became void at the 
time his membership ceased shall be restored to full force and effect: Provided, 
that, for the purpose of computing the amount of any retirement allowance 
which may become payable to or on account of such member under the 
Retirement System, any amount redeposited as provided herein shall be 
deemed to represent contributions made by the member after July 1, 1947. 

(j) Notwithstanding anything herein to the contrary, effective July 1, 1959, 
the following provisions shall apply with respect to any retirement allowance 
payments due after such date to any retired member who was retired prior to 
July 1, 1959, on a service or disability retirement allowance: 

(1) If such retired member has not made an election of an optional 
allowance in accordance with G.S. 135-5(g), the monthly retirement 
allowance payable to him from and after July 1, 1959, shall be equal 
to the allowance previously payable, increased by fifteen percent 
(15%) thereof, or by fifteen dollars ($15.00), whichever is the lesser; 
provided that, if such member had rendered not less than 20 years of 
creditable service, the retirement allowance payable to him from and 
after July 1, 1959, shall be not less than seventy dollars ($70.00) per 
month. 

(2) If such retired member has made an effective election of an optional 
allowance, the allowance payable to him from and after July 1, 1959, 
shall be equal to the allowance previously payable under such election 
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plus an increase which shall be computed in accordance with (1) above 
as if he had not made such an election; provided that such increase 
shall be payable only during the retired member’s remaining life and 
no portion of such increase shall become payable to the beneficiary 
designated under the election. 

(k) Increase in Benefits to Those Persons Who Were in Receipt of Benefits 
prior to July 1, 1967. — From and after July 1, 1967, the monthly benefits to 
or on account of persons who commenced receiving benefits from the System 
prior to July 1, 1967, shall be increased by a percentage thereof. Such 
percentage shall be determined in accordance with the following schedule: 


Period in Which Benefits Commenced Percentage 
JANUAT Vey OOe TO ING 0. LOUGH so cain Eras cock cece ee eee 5% 
Year LIC cate ree eta Ges re iiots oer Pedeenene taki eat el ase ee ae 6% 
VO@arslOGA, meses tees dl ect eieh iat comands ected, Moe erere. tres pean ie 1% 
Year 1963) tte eehesasoniclianasin allie temncriaen em aa et 8% 

and so on concluding with 
YeartlO4 2: oleelceieisrarg oles heeh eGR tate ae SN eae ROT IRAE 29% 


The minimum increase pursuant to this subsection (k) shall be ten dollars 
($10.00) per month; provided that, if an optional benefit has been elected, said 
minimum shall be reduced actuarially as determined by the Board and shall be 
applicable to the retired member, if surviving, otherwise to his designated 
beneficiary under the option elected. 

(1) Death Benefit Plan. — There is hereby created a Group Life Insurance 
Plan (hereinafter called the “Plan”) which is established as an employee 
welfare benefit plan that is separate and apart from the Retirement System 
and under which the members of the Retirement System shall participate and 
be eligible for group life insurance benefits. Upon receipt of proof, satisfactory 
to the Board of Trustees in their capacity as trustees under the Group Life 
Insurance Plan, of the death, in service, of a member who had completed at 
least one full calendar year of membership in the Retirement System, there 
shall be paid to such person as he shall have nominated by written designation 
duly acknowledged and filed with the Board of Trustees, if such person is living 
at the time of the member’s death, otherwise to the member’s legal represen- 
tatives, a death benefit. Such death benefit shall be equal to the greater of: 

(1) The compensation on which contributions were made by the member 
during the calendar year preceding the year in which his death occurs, 
or 

(2) The greatest compensation on which contributions were made by the 
member during a 12-month period of service within the 24-month 
period of service ending on the last day of the month preceding the 
month in which his last day of actual service occurs; 

(3), (4) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1049, 
s. 2. 

subject to a minimum of twenty-five thousand dollars ($25,000) and to a 
maximum of fifty thousand dollars ($50,000). Such death benefit shall be 
payable apart and separate from the payment of the member’s accumulated 
contributions under the System on his death pursuant to the provisions of 
subsection (f) of this section. For the purpose of the Plan, a member shall be 
deemed to be in service at the date of his death if his death occurs within 180 
days from the last day of his actual service. 

The death benefit provided in this subsection (/) shall not be payable, 
notwithstanding the member’s compliance with all the conditions set forth in 
the preceding paragraph, if his death occurs 

(1) After December 31, 1968 and after he has attained age 70; or 
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(2) After December 31, 1969 and after he has attained age 69; or 

(3) After December 31, 1970 and after he has attained age 68; or 

(4) After December 31, 1971 and after he has attained age 67; or 

(5) After December 31, 1972 and after he has attained age 66; or 

(6) After December 31, 1973 and after he has attained age 65; or 

(7) After December 31, 1978, but before January 1, 1987, and after he has 
attained age 70. 

Notwithstanding the above provisions, the death benefit shall be payable on 
account of the death of any member who died or dies on or after January 1, 
1974, but before January 1, 1979, after attaining age 65, if he or she had not 
yet attained age 65, if he or she had not yet attained age 66, was at the time 
of death completing the work year for those individuals under specific contract, 
or during the fiscal year for those individuals not under specific contract, in 
which he or she attained 65, and otherwise met all conditions for payment of 
the death benefit. 

Notwithstanding the above provisions, the Board of Trustees may and is 
specifically authorized to provide the death benefit according to the terms and 
conditions otherwise appearing in this Plan in the form of group life insurance, 
either (i) by purchasing a contract or contracts of group life insurance with any 
life insurance company or companies licensed and authorized to transact 
business in this State for the purpose of insuring the lives of members in 
service, or (11) by establishing a separate trust fund qualified under Section 
501(c)(9) of the Internal Revenue Code of 1954, as amended, for such purpose. 
To that end the Board of Trustees is authorized, empowered and directed to 
investigate the desirability of utilizing group life insurance by either of the 
foregoing methods for the purpose of providing the death benefit. If a separate 
trust fund is established, it shall be operated in accordance with rules and 
regulations adopted by the Board of Trustees and all investment earnings on 
the trust fund shall be credited to such fund. 

In administration of the death benefit the following shall apply: 

(1) For the purpose of determining eligibility only, in this subsection 
“calendar year” shall mean any period of 12 consecutive months or, if 
less, the period covered by an annual contract of employment. For all 
other purposes in this subsection “calendar year” shall mean the 12 
months beginning January 1 and ending December 31. 

(2) Last day of actual service shall be: 

a. When employment has been terminated, the last day the member 
actually worked. 

b. When employment has not been terminated, the date on which an 
absent member’s sick and annual leave expire, unless he is on 
approved leave of absence and is in service under the provisions 
of G.S. 135-4(h). 

(3) For a period when a member is on leave of absence, his status with 
respect to the death benefit will be determined by the provisions of 
G.S. 135-4(h). 

(4) Amember on leave of absence from his position as a teacher or State 
employee for the purpose of serving as a member or officer of the 
General Assembly shall be deemed to be in service during sessions of 
the General Assembly and thereby covered by the provisions of the 
death benefit. The amount of the death benefit for such member shall 
be the equivalent of the salary to which the member would have been 
entitled as a teacher or State employee during the 12-month period 
immediately prior to the month in which death occurred, not to be less 
than twenty-five thousand dollars ($25,000) nor to exceed fifty thou- 
sand dollars ($50,000). 

The provisions of the Retirement System pertaining to Administration, G.S. 
135-6, and management of funds, G.S. 135-7, are hereby made applicable to 
the Plan. 


1075 


SiS5-5 CH. 135. STATE RETIREMENT SYSTEM $135-5 


A member who is a beneficiary of the Disability Income Plan provided for in 
Article 6 of this Chapter shall be eligible for group life insurance benefits as 
provided in this subsection, notwithstanding that the member is no longer an 
employee or teacher or that the member’s death occurs after the eligibility 
period after active service. The basis of the death benefit payable hereunder 
shall be the higher of the death benefit computed as above or a death benefit 
based on compensation used in computing the benefit payable under G-.S. 
135-105 and G.S. 135-106, as may be adjusted for percentage post-disability 
increases, all subject to the maximum dollar limitation as provided above. A 
member in receipt of benefits from the Disability Income Plan under the 
provisions of G.S. 135-112 whose right to a benefit accrued under the former 
Disability Salary Continuation Plan shall not be covered under the provisions 
of this paragraph. 

Upon receipt of proof, satisfactory to the Board of Trustees in its capacity 
under this subsection, of the death of a retired member of the Retirement 
System on or after July 1, 1988, but before January 1, 1999, there shall be paid 
a death benefit to the surviving spouse of the deceased retired member or to 
the deceased retired member’s legal representative if not survived by a spouse; 
provided the retired member has elected, when first eligible, to make, and has 
continuously made, in advance of his death required contributions as deter- 
mined by the Board of Trustees on a fully contributory basis, through 
retirement allowance deductions or other methods adopted by the Board of 
Trustees, to a group death benefit trust fund administered by the Board of 
Trustees separate and apart from the Retirement System’s Annuity Savings 
Fund and Pension Accumulation Fund. This death benefit shall be a lump-sum 
payment in the amount of five thousand dollars ($5,000) upon the completion 
of twenty-four months of contributions required under this subsection. Should 
death occur before the completion of twenty-four months of contributions 
required under this subsection, the deceased retired member’s surviving 
spouse or legal representative if not survived by a spouse shall be paid the sum 
of the retired member’s contributions required by this subsection plus interest 
to be determined by the Board of Trustees. 

Upon receipt of proof, satisfactory to the Board of Trustees in its capacity 
under this subsection, of the death of a retired member of the Retirement 
System on or after January 1, 1999, but before July 1, 2004, there shall be paid 
a death benefit to the surviving spouse of the deceased retired member or to 
the deceased retired member’s legal representative if not survived by a spouse; 
provided the retired member has elected, when first eligible, to make, and has 
continuously made, in advance of his death required contributions as deter- 
mined by the Board of Trustees on a fully contributory basis, through 
retirement allowance deductions or other methods adopted by the Board of 
Trustees, to a group death benefit trust fund administered by the Board of 
Trustees separate and apart from the Retirement System’s Annuity Savings 
Fund and Pension Accumulation Fund. This death benefit shall be a lump-sum 
payment in the amount of six thousand dollars ($6,000) upon the completion of 
24 months of contributions required under this subsection. Should death occur 
before the completion of 24 months of contributions required under this 
subsection, the deceased retired member’s surviving spouse or legal represen- 
tative if not survived by a spouse shall be paid the sum of the retired member’s 
contributions required by this subsection plus interest to be determined by the 
Board of Trustees. 

Upon receipt of proof, satisfactory to the Board of Trustees in its capacity 
under this subsection, of the death of a retired member of the Retirement 
System on or after July 1, 2004, there shall be paid a death benefit to the 
surviving spouse of the deceased retired member or to the deceased retired 
member’s legal representative if not survived by a spouse; provided the retired 


1076 


§135-5 ART. 1. RETIREMENT FOR TEACHERS, ETC. ait lena 


member has elected, when first eligible, to make, and has continuously made, 
in advance of his death required contributions as determined by the Board of 
Trustees on a fully contributory basis, through retirement allowance deduc- 
tions or other methods adopted by the Board of Trustees, to a group death 
benefit trust fund administered by the Board of Trustees Fund and Pension 
Accumulation Fund. This death benefit shall be a lump-sum payment in the 
amount of nine thousand dollars ($9,000) upon the completion of 24 months of 
contributions required under this subsection. Should death occur before the 
completion of 24 months of contributions required under this subsection, the 
deceased retired member’s surviving spouse or legal representative if not 
survived by a spouse shall be paid the sum of the retired member’s contribu- 
tions required by this subsection plus interest to be determined by the Board 
of Trustees. 

(11) Reciprocity of Death Benefit Plan. — Only for the purpose of determin- 
ing eligibility for the death benefit provided for in subsection (/) of this section, 
membership service standing to the credit of a member of the Legislative 
Retirement System or the Consolidated Judicial Retirement System shall be 
added to the membership service standing to the credit of a member of the 
Teachers’ and State Employees’ Retirement System. However, in the event that 
a participant or beneficiary is a retired member of the Legislative Retirement 
System or the Consolidated Judicial Retirement System whose retirement 
benefit was suspended upon entrance into membership in the Teachers’ and 
State Employees’ Retirement System, such membership service standing to 
the credit of the retired member prior to retirement shall be likewise counted. 
Membership service under this section shall not be counted twice for the same 
period of time. In no event shall a death benefit provided for in G.S. 135-5(/) be 
paid if a death benefit is paid under G.S. 135-63. 

(m) Survivor’s Alternate Benefit. — Upon the death of a member in service, 
the principal beneficiary designated to receive a return of accumulated 
contributions shall have the right to elect to receive in lieu thereof the reduced 
retirement allowance provided by Option 2 of subsection (g) above computed by 
assuming that the member had retired on the first day of the month following 
the date of his death, provided that the following conditions apply: 

(1)a. The member had attained such age and/or creditable service to be 
eligible to commence retirement with an early or service retire- 
ment allowance, 

b. The member had obtained 20 years of creditable service in which 
case the retirement allowance shall be computed in accordance 
with G.S. 135-5(b19)(1)b. or G.S. 135-5(b19)(2)c., notwithstanding 
the requirement of obtaining age 50, or 

c. The member had not commenced to receive a retirement allowance 
as provided under this Chapter. 

(2) The member had designated as the principal beneficiary to receive a 
return of his accumulated contributions one and only one person who 
was living at the time of his death. 

(3) The member had not instructed the Board of Trustees in writing that 
he did not wish the provisions of this subsection to apply. 

For the purpose of this benefit, a member is considered to be in service at the 
date of his death if his death occurs within 180 days from the last day of his 
actual service. The last day of actual service shall be determined as provided 
in subsection (/) of this section. Upon the death of a member in service, the 
surviving spouse may make all purchases for creditable service as provided for 
under this Chapter for which the member had made application in writing 
prior to the date of death, provided that the date of death occurred prior to or 
within 60 days after notification of the cost to make the purchase. The term “in 
service” as used in this subsection includes a member in receipt of a benefit 
under the Disability Income Plan as provided in Article 6 of this Chapter. 
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(n) No action shall be commenced against the State or the Retirement 
System by any retired member or beneficiary respecting any deficiency in the 
payment of benefits more than three years after such deficient payment was 
made, and no action shall be commenced by the State or the Retirement 
System against any retired member or former member or beneficiary respect- 
ing any overpayment of benefits or contributions more than three years after 
such overpayment was made. 

(0) Post-Retirement Increases in Allowances. — As of December 31, 1969, 
the ratio of the Consumer Price Index to such index one year earlier shall be 
determined. If such ratio indicates an increase that equals or exceeds three per 
centum (3%), each beneficiary receiving a retirement allowance as of December 
31, 1968, shall be entitled to have his allowance increased three per centum 
(3%) effective July 1, 1970. 

As of December 31, 1970, the ratio of the Consumer Price Index to such index 
one year earlier shall be determined. If such ratio indicates an increase of at 
least one per centum (1%), each beneficiary on the retirement rolls as of July 
1, 1970, shall be entitled to have his allowance increased effective July 1, 1971 
as follows: 


Increase Increase In 

In Index Allowance 
1.00 to 1.49% 1% 
M50, to: 2497 2% 
2.50) 60 75-4970 3% 
3.00% or more 4% 


As of December 31, 1971, an increase in retirement allowances shall be 
calculated and made effective July 1, 1972, in the manner described in the 
preceding paragraph. As of December 31 of each year after 1971, the ratio (R) 
of the Consumer Price Index to such index one year earlier shall be deter- 
mined, and each beneficiary on the retirement rolls as of July 1 of the year of 
determination shall be entitled to have his allowance increased effective on 
July 1 of the year following the year of determination by the same percentage 
of increase indicated by the ratio (R) calculated to the nearest tenth of one per 
centum, but not more than four per centum (4%); provided that any such 
increase in allowances shall become effective only if the additional liabilities on 
account of such increase do not require an increase in the total employer rate 
of contributions. 

The allowance of a surviving annuitant of a beneficiary whose allowance is 
increased under this subsection shall, when and if payable, be increased by the 
same per centum. 

Any increase in allowance granted hereunder shall be permanent, irrespec- 
tive of any subsequent decrease in the Consumer Price Index, and shall be 
included in determining any subsequent increase. 

For purposes of this subsection, Consumer Price Index shall mean the 
Consumer Price Index (all items — United States city average), as published 
by the United States Department of Labor, Bureau of Labor Statistics. 

Notwithstanding the above paragraphs, retired members and beneficiaries 
may receive cost-of-living increases in retirement allowances if active members 
of the system receive across-the-board cost-of-living salary increases. Such 
increases in post-retirement allowances shall be comparable to cost-of-living 
salary increases for active members in light of the differences between the 
statutory payroll deductions for State retirement contributions, Social Secu- 
rity taxes, State income withholding taxes, and federal income withholding 
taxes required of each group. The increases for retired members shall include 
the cost-of-living increases provided in this section. The cost-of-living increases 
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allowed retired and active members of the system shall be comparable when 
each group receives an increase that has the same relative impact upon the net 
disposable income of each group. 

(p) Increases in Benefits Paid in Respect to Members Retired prior to July 
1, 1967. — From and after July 1, 1971, the monthly benefits to or on account 
of persons who commenced receiving benefits prior to July 1, 1963, shall be 
increased by twenty percent (20%) thereof; the monthly benefits to or on 
account of persons who commenced receiving benefits after June 30, 1963 and 
before July 1, 1967, shall be increased by five percent (5%) thereof. These 
increases shall be calculated after monthly retirement allowances as of July 1, 
1971, have been increased to the extent provided for in the preceding 
subsection (0). 

(q) Increases in Benefits to Those Persons Who Were Retired prior to 
January 1, 1970. — From and after July 1, 1973, the monthly benefits to or on 
account of persons who commenced receiving benefits from the System prior to 
January 1, 1970, shall be increased by a percentage thereof. Such percentage 
shall be determined in accordance with the following schedule: 


Year(s) in Which 


Benefits Commenced Percentage 
1969 1 
1968 4 
LG 7 6 
1965 through 1966 9 
1964 12 
1963 14 
1959 through 1962 7, 
1942 through 1958 22 


These increases shall be calculated after monthly retirement allowances as of 
July 1, 1973, have been increased to the extent provided for in the preceding 
subsection (0). 

(r) Notwithstanding anything herein to the contrary, effective July 1, 1973, 
any member who retired after attaining the age of 60 with 15 or more years of 
creditable service shall receive a monthly benefit of no less than seventy-five 
dollars ($75.00) prior to the application of any optional benefit. 

(s) Increases in Benefits to Those Persons on Disability Retirement Who 
Were Retired prior to July 1, 1971. — From and after July 1, 1974, the monthly 
benefits to members who commenced receiving disability benefits prior to July 
1, 1963, shall be increased by one percent (1%) thereof for each year by which 
the member retired prior to the age of 65 years; the monthly benefits to 
members who commenced receiving disability benefits after June 30, 1963, and 
before July 1, 1971, shall be increased by five percent (5%) thereof. These 
increases shall be calculated before monthly retirement allowances as of June 
30, 1974, have been increased to the extent provided for in the preceding 
subsection (0). 

(t) Notwithstanding any of the foregoing provisions, the increase in allow- 
ance to each beneficiary on the retirement rolls as of July 1, 1973, which shall 
become effective on July 1, 1974, as otherwise provided in G.S. 135-5(0), shall 
be the current maximum four percent (4%) plus an additional two percent (2%) 
to a total of six percent (6%) for the year 1974 only. The provisions of this 
subsection shall apply also to the allowance of a surviving annuitant of a 
beneficiary. 

(u) Repealed by Session Laws 1975, c. 875, s. 47. 

(v) Notwithstanding any of the foregoing provisions, the increase in allow- 
ance to each beneficiary on the retirement rolls as of July 1, 1974, which shall 
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become payable on July 1, 1975, and to each beneficiary on the retirement rolls 
as of July 1, 1975, which shall become payable on July 1, 1976, as otherwise 
provided in G.S. 135-5(o0), shall be the current maximum four percent (4%) plus 
an additional four percent (4%) to a total of eight percent (8%) for the years 
1975 and 1976 only, provided that the increases do not exceed the actual 
percentage increase in the Consumer Price Index as determined in GS. 
135-5(0). The provisions of this subsection shall apply also to the allowance of 
a surviving annuitant of a beneficiary. 

(w) Notwithstanding any other provision of this section, the increase in the 
allowance to each beneficiary on the retirement rolls as otherwise provided in 
G.S. 135-5(0) shall be the current maximum of four per centum (4%) plus an 
additional four per centum (4%) to a total of eight per centum (8%) on July 1, 
1975, and July 1, 1976, provided the increases do not exceed the actual 
percentage increase in the cost of living as determined in G.S. 135-5(0). The 
provisions of this subsection shall apply also to the allowance of a surviving 
annuitant of a beneficiary. The cost of these increases shall be borne from the 
funds of the Retirement System unless the 1975 Session of the General 
Assembly provides an appropriation to fund this provision. 

(x) Increases in Benefits to Those Persons on Disability Retirement Who 
Were Retired prior to July 1, 1971. — From and after July 1, 1975, the monthly 
benefits to members who commenced receiving disability benefits prior to July 
1, 1968, shall be increased one percent (1%) thereof for each year by which the 
member retired prior to age 65 years; the monthly benefits to members who 
commenced receiving disability benefits after June 30, 19638, and before July 1, 
1971, shall be increased by five percent (5%) thereof. These increases shall be 
calculated before monthly retirement allowances as of June 30, 1975, have 
been increased to the extent provided in the preceding provisions of this 
Chapter. 

(y) Notwithstanding the foregoing provisions, the increase in allowance to 
each beneficiary on the retirement rolls as of July 1, 1976, which shall become 
payable on July 1, 1977, and to each beneficiary on the retirement rolls as of 
July 1, 1977, which shall become payable on July 1, 1978, as otherwise 
provided in G.S. 135-5(0), shall be the current maximum four percent (4%) plus 
an additional two and one-half percent (212%) for the years beginning July 1, 
1977, and July 1, 1978. The provisions of this subsection shall apply also to the 
allowance of a surviving annuitant of a beneficiary. 

(z) Increases in Benefits Paid in Respect to Members Retired prior to July 1, 
1975. — From and after July 1, 1977, the monthly benefits to or on account of 
persons who commenced receiving benefits prior to July 1, 1975, shall be 
increased by seven percent (7%) thereof. This increase shall be calculated 
before monthly retirement allowances as of July 1, 1977, have been increased 
to the extent provided for in the preceding subsection (0). The provisions of this 
subsection shall apply also to the allowance of a surviving annuitant of a 
beneficiary. 

(aa) Notwithstanding the foregoing provisions, the increase in allowance to 
each beneficiary on the retirement rolls as of July 1, 1978, which shall become 
payable on July 1, 1979, as otherwise provided in G.S. 135-5(0), shall be the 
current maximum four percent (4%) plus an additional one percent (1%) for the 
year beginning July 1, 1979. Provisions of this subsection shall apply also to 
the allowance of a surviving annuitant of a beneficiary. 

(bb) Notwithstanding the foregoing provisions, the increase in allowance to 
each beneficiary on the retirement rolls as of July 1, 1979, which shall become 
payable on July 1, 1980, as otherwise provided in G.S. 135-5(0), shall be the 
current maximum four percent (4%) plus an additional three percent (3%) 
computed on the retirement allowance prior to any increase authorized by 
paragraph (cc) of this section. Provisions of this subsection shall apply also to 
the allowance of a surviving annuitant of a beneficiary. 
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(cc) Increases in Benefits to Those Persons Who Were Retired Prior to July 
1, 1977. — From and after July 1, 1980, the monthly benefits to or on account 
of persons who commenced receiving benefits from the system prior to July 1, 
we shall be increased by a percentage in accordance with the following 
schedule: 


Period in Which Benefits Commenced Percentage 
On or before June 30, 1963 10% 
July 1, 1963, to June 30, 1968 T% 
July 1, 1968, to June 30, 1977 2% 


This increase shall be calculated before monthly retirement allowances, as of 
July 1, 1980, have been increased for all cost-of-living increases allowed for the 
same period. 

(dd) From and after July 1, 1981, the retirement allowance to or on account 
of the beneficiaries whose retirement commenced prior to July 1, 1980, shall be 
increased by three percent (3%). These increases shall be calculated on the 
basis of the allowance payable and in effect on June 30, 1980, so as not to 
compound on the increases otherwise payable under paragraphs (bb), (cc) and 
(ee) of this section. 

(ee) Adjustment in Allowances Paid Beneficiaries Whose Retirement Com- 
menced Prior to July 1, 1980. — From and after July 1, 1981, the retirement 
allowance to or on account of beneficiaries whose retirement commenced prior 
to July 1, 1980, shall be adjusted by an increase of one and three-tenths 
percent (1.3%). This adjustment shall be calculated on the basis of the 
allowance payable and in effect on June 30, 1980, so as not to compound on the 
increases otherwise payable under paragraphs (bb), (cc) and (dd) of this 
section. 

(ff) From and after July 1, 1982, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of July 1, 1981, shall be increased by 
one-tenth of one percent (0.1%) of the allowance payable on July 1, 1981. 

(gg) From and after July 1, 1983, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of July 1, 1982, shall be increased by 
two and one-half percent (2.5%) of the allowance payable on July 1, 1982, 
provided the increase in retirement allowances shall be payable in accordance 
with all requirements, stipulations and conditions set forth in subsection (0) of 
this section, plus an additional one and one-half percent (1.5%) of the 
allowance payable on July 1, 1982, in order to supplement the increase payable 
in accordance with subsection (0) of this section. 

(hh) Notwithstanding any other provision of this Chapter, from and after 
July 1, 1983, the retirement allowance payable to each teacher and State 
employee, who retired prior to July 1, 1973, and who is in receipt of a reduced 
retirement allowance based upon 30 or more years of contributing membership 
service, shall be increased by the elimination of the reduction factors applica- 
ble at the time of their retirement under G.S. 135-3(8) or G.S. 135-5(b3). The 
provisions of this subsection shall apply equally to the allowance of a surviving 
annuitant of a beneficiary. 

(ii) From and after July 1, 1984, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1983, shall 
be increased by three and eight-tenths percent (3.8%) of the allowance payable 
on July 1, 1983, in accordance with G.S. 135-5(o), plus an additional four and 
two-tenths percent (4.2%) of the allowance payable on July 1, 19838. 

(jj) Increase in Allowance Where Retirement Commenced on or before July 
1, 1984, or after that Date, but before June 30, 1985. — From and after July 1, 
1985, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before July 1, 1984, shall be increased by four 
percent (4%) of the allowance payable on July 1, 1984, in accordance with G.S. 
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135-5(0). Furthermore, from and after July i, 1985, the retirement allowance 
to or on account of beneficiaries whose retirement commenced after July 1, 
1984, but before June 30, 1985, shall be increased by a prorated amount of four 
percent (4%) of the allowance payable as determined by the Board of Trustees 
based upon the number of months that a retirement allowance was paid 
between July 1, 1984, and June 30, 1985. 

(kk) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1985. — From and after July 1, 1985, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1985, shall be increased by 
six-tenths percent (0.6%) of the allowance payable on June 1, 1985. This 
allowance shall be calculated on the basis of the allowance payable and in 
effect on June 30, 1985, so as not to be compounded on any other increases 
payable under subsection (0) of this section or otherwise granted by act of the 
1985 Session of the General Assembly. 

(71) From and after July 1, 1986, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1985, shall 
be increased by three and eight-tenths percent (3.8%) of the allowance payable 
on July 1, 1985, in accordance with G.S. 135-5(0). Furthermore, from and after 
July 1, 1986, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1985, but before June 30, 1986, shall be 
increased by a prorated amount of three and eight-tenths percent (3.8%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 1985, 
and June 30, 1986. 

(mm) From and after July 1, 1987, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1986, shall 
be increased by four percent (4.0%) of the allowance payable on July 1, 1986, 
in accordance with G.S. 135-5(o). Furthermore, from and after July 1, 1987, the 
retirement allowance to or on account of beneficiaries whose retirement 
commenced after July 1, 1986, but before June 30, 1987, shall be increased by 
a prorated amount of four percent (4.0%) of the allowance payable as 
determined by the Board of Trustees based upon the number of months that a 
retirement allowance was paid between July 1, 1986, and June 30, 1987. 

(nn) From and after July 1, 1988, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1987, shall 
be increased by three and six-tenths percent (3.6%) of the allowance payable on 
July 1, 1987, in accordance with G.S. 135-5(0). Furthermore, from and after 
July 1, 1988, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1987, but before June 30, 1988, shall be 
increased by a prorated amount of three and six-tenths percent (3.6%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 1987, 
and June 30, 1988. 

(00) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1988. — From and after July 1, 1988, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1988, shall be increased by 
one and two-tenths percent (1.2%) of the allowance payable on June 1, 1988. 
This allowance shall be calculated on the basis of the allowance payable and in 
effect on June 30, 1988, so as not to be compounded on any other increase 
payable under subsection (0) of this section or otherwise granted by act of the 
1987 Session of the General Assembly. 

(pp) From and after July 1, 1989, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1988, shall 
be increased by three and one-half percent (3.5%) of the allowance payable on 
July 1, 1988, in accordance with G.S. 135-5(o0). Furthermore, from and after 
July 1, 1989, the retirement allowance to or on account of beneficiaries whose 
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retirement commenced after July 1, 1988, but before June 30, 1989, shall be 
increased by a prorated amount of three and one-half percent (3.5%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 1988, 
and June 30, 1989. 

(qq) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1989. — From and after July 1, 1989, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1989, shall be increased by 
one and nine-tenths percent (1.9%) of the allowance payable on June 1, 1989. 
This allowance shall be calculated on the basis of the allowance payable and in 
effect on June 30, 1989, so as not to be compounded on any other increase 
payable under subsection (0) of this section or otherwise granted by act of the 
1989 Session of the General Assembly. 

(rr) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1990. From and after July 1, 1990, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1990, shall be increased by 
six-tenths of one percent (0.6%) of the allowance payable on June 1, 1990. This 
allowance shall be calculated on the basis of the allowance payable and in 
effect on June 30, 1990, so as not to be compounded on any other increase 
ceca by act of the 1989 Session of the General Assembly (1990 Regular 

ession). 

(ss) From and after July 1, 1990, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1989, shall 
be increased by six and one-tenth percent (6.1%) of the allowance payable on 
July 1, 1989, in accordance with G.S. 135-5(0). Furthermore, from and after 
July 1, 1990, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1989, but before June 30, 1990, shall be 
increased by a prorated amount of six and one-tenth percent (6.1%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 1989, 
and June 30, 1990. 

(tt) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1992. — From and after July 1, 1992, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1992, shall be increased by 
three and six-tenths percent (3.6%) of the allowance payable on June 1, 1992. 
This allowance shall be calculated on the allowance payable and in effect on 
June 30, 1992, so as not to be compounded on any other increase granted by act 
of the 1991 Session of the General Assembly, 1992 Regular Session. 

(uu) From and after July 1, 1992, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1991, shall 
be increased by one and six-tenths percent (1.6%) of the allowance payable on 
July 1, 1991, in accordance with G.S. 135-5(0). Furthermore, from and after 
July 1, 1992, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1991, but before June 30, 1992, shall be 
increased by a prorated amount of one and six-tenths percent (1.6%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 1991 
and June 30, 1992. 

(vv) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1993. — From and after July 1, 1993, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1993, shall be increased by 
six-tenths of one percent (.6%) of the allowance payable on June 1, 1993. This 
allowance shall be calculated on the allowance payable and in effect on June 
30, 1993, so as not to be compounded on any other increase granted by act of 
the 1993 General Assembly. 

(ww) From and after July 1, 1993, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1992, shall 
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be increased by one and six-tenths percent (1.6%) of the allowance payable on 
July 1, 1992, in accordance with G.S. 135-5(0). Furthermore, from and after 
July 1, 1993, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1992, but before June 30, 1993, shall be 
increased by a prorated amount of one and six-tenths percent (1.6%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 1992, 
and June 30, 1993. 

(xx) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1994. — From and after July 1, 1994, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1994, shall be increased by 
one and two-tenths of one percent (1.2%) of the allowance payable on June 1, 
1994. This allowance shall be calculated on the allowance payable and in effect 
on June 30, 1994, so as not to be compounded on any other increase granted by 
act of the 1993 General Assembly, 1994 Regular Session. 

(yy) From and after July 1, 1994, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1993, shall 
be increased by three and one-half percent (3.5%) of the allowance payable on 
July 1, 1993, in accordance with G.S. 135-5(0). Furthermore, from and after 
July 1, 1994, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1993, but before June 30, 1994, shall be 
increased by a prorated amount of three and one-half percent (3.5%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 1993, 
and June 30, 1994. 

(zz) From and after July 1, 1995, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1994, shall 
be increased by two percent (2%) of the allowance payable on July 1, 1994, in 
accordance with G.S. 135-5(0). Furthermore, from and after July 1, 1995, the 
retirement allowance to or on account of beneficiaries whose retirement 
commenced after July 1, 1994, but before June 30, 1995, shall be increased by 
a prorated amount of two percent (2%) of the allowance payable as determined 
by the Board of Trustees based upon the number of months that a retirement 
allowance was paid between July 1, 1994, and June 30, 1995. 

(aaa) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1995. — From and after July 1, 1995, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1995, shall be increased by 
one and two-tenths of one percent (1.2%) of the allowance payable on June 1, 
1995. This allowance shall be calculated on the allowance payable and in effect 
on June 30, 1995, so as not to be compounded on any other increase granted by 
act of the 1995 General Assembly. 

(bbb) From and after September 1, 1996, the retirement allowance to or on 
account of beneficiaries whose retirement commenced on or before July 1, 
1995, shall be increased by four and four-tenths percent (4.4%) of the allowance 
payable on July 1, 1995, in accordance with G.S. 135-5(o0). Furthermore, from 
and after September 1, 1996, the retirement allowance to or on account of 
beneficiaries whose retirement commenced after July 1, 1995, but before June 
30, 1996, shall be increased by a prorated amount of four and four-tenths 
percent (4.4%) of the allowance payable as determined by the Board of Trustees 
based upon the number of months that a retirement allowance was paid 
between July 1, 1995, and June 30, 1996. 

(ccc) From and after July 1, 1997, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1996, shall 
be increased by four percent (4%) of the allowance payable on June 1, 1997, in 
accordance with G.S. 135-5(0). Furthermore, from and after July 1, 1977, the 
retirement allowance to or on account of beneficiaries whose retirement 
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commenced after July 1, 1996, but before June 30, 1997, shall be increased by 
a prorated amount of four percent (4%) of the allowance payable as determined 
by the Board of Trustees based upon the number of months that a retirement 
allowance was paid between July 1, 1996, and June 30, 1997. 

(ddd) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1997. — From and after July 1, 1997, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1997, shall be increased by 
two and two-tenths percent (2.2%) of the allowance payable on June 1, 1997. 
This allowance shall be calculated on the allowance payable and in effect on 
June 30, 1997, so as not to be compounded on any other increase granted by act 
of the 1997 General Assembly. 

(eee) From and after July 1, 1998, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1997, shall 
be increased by two and one-half percent (2.5%) of the allowance payable on 
June 1, 1998, in accordance with G.S. 135-5(0). Furthermore, from and after 
July 1, 1998, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1997, but before June 30, 1998, shall be 
increased by a prorated amount of two and one-half percent (2.5%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 1997, 
and June 30, 1998. 

(fff) From and after July 1, 1999, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1998, shall 
be increased by two and three-tenths percent (2.3%) of the allowance payable 
on June 1, 1999, in accordance with G.S. 135-5(o). Furthermore, from and after 
July 1, 1999, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1998, but before June 30, 1999, shall be 
increased by a prorated amount of two and three-tenths percent (2.3%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 1998, 
and June 30, 1999. 

(ggg) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
2000. — From and after July 1, 2000, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 2000, shall be increased by 
six-tenths percent (0.6%) of the allowance payable on June 1, 2000. This 
allowance shall be calculated on the allowance payable and in effect on June 
30, 2000, so as not to be compounded on any other increase granted by act of 
the 1999 General Assembly, 2000 Regular Session. 

(hhh) From and after July 1, 2000, the retirement allowance to or on 
account of beneficiaries whose retirement commenced on or before July 1, 
1999, shall be increased by three and six-tenths percent (3.6%) of the allowance 
payable on June 1, 2000, in accordance with G.S. 135-5(o). Furthermore, from 
and after July 1, 2000, the retirement allowance to or on account of beneficia- 
ries whose retirement commenced after July 1, 1999, but before June 30, 2000, 
shall be increased by a prorated amount of three and six-tenths percent (3.6%) 
of the allowance payable as determined by the Board of Trustees based upon 
the number of months that a retirement allowance was paid between July 1, 
1999, and June 30, 2000. 

Gii) From and after July 1, 2001, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 2000, shall 
be increased by two percent (2%) of the allowance payable on June 1, 2001, in 
accordance with G.S. 135-5(0). Furthermore, from and after July 1, 2001, the 
retirement allowance to or on account of beneficiaries whose retirement 
commenced after July 1, 2000, but before June 30, 2001, shall be increased by 
a prorated amount of two percent (2%) of the allowance payable as determined 
by the Board of Trustees based upon the number of months that a retirement 
allowance was paid between July 1, 2000, and June 30, 2001. 
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(jjj) From and after July 1, 2002, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 2001, shall 
be increased by one and four-tenths percent (1.4%) of the allowance payable on 
June 1, 2002, in accordance with G.S. 135-5(0). Furthermore, from and after 
July 1, 2002, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 2001, but before June 30, 2002, shall be 
increased by a prorated amount of one and four-tenths percent (1.4%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 2001, 
and June 30, 2002. 

(kkk) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
2002. — From and after July 1, 2002, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 2002, shall be increased by 
six-tenths of one percent (0.6%) of the allowance payable on June 1, 2002. This 
allowance shall be calculated on the allowance payable and in effect on June 
30, 2002, so as not to be compounded on any other increase granted by act of 
the 2002 Regular Session of the 2001 General Assembly. 

(il) From and after July 1, 2008, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 2002, shall 
be increased by one and twenty-eight hundredths percent (1.28%) of the 
allowance payable on June 1, 2003, in accordance with G.S. 135-5(0). Further- 
more, from and after July 1, 2003, the retirement allowance to or on account of 
beneficiaries whose retirement commenced after July 1, 2002, but before June 
30, 2003, shall be increased by a prorated amount of one and twenty-eight 
hundredths percent (1.28%) of the allowance payable as determined by the 
Board of Trustees based upon the number of months that a retirement 
allowance was paid between July 1, 2002, and June 30, 2003. 

(mmm) From and after July 1, 2004, the retirement allowance to or on 
account of beneficiaries whose retirement commenced on or before July 1, 
2003, shall be increased by one and seven-tenths percent (1.7%) of the 
allowance payable on June 1, 2004, in accordance with G.S. 135-5(o0). Further- 
more, from and after July 1, 2004, the retirement allowance to or on account of 
beneficiaries whose retirement commenced after July 1, 2003, but before June 
30, 2004, shall be increased by a prorated amount of one and seven-tenths 
percent (1.7%) of the allowance payable as determined by the Board of Trustees 
based upon the number of months that a retirement allowance was paid 
between July 1, 2003, and June 30, 2004. 

(nnn) From and after July 1, 2005, the retirement allowance to or on 
account of beneficiaries whose retirement commenced on or before July 1, 
2004, shall be increased by two percent (2%) of the allowance payable on June 
1, 2005, in accordance with G.S. 135-5(o0). Furthermore, from and after July 1, 
2005, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 2004, but before June 30, 2005, shall be 
increased by a prorated amount of two percent (2%) of the allowance payable 
as determined by the Board of Trustees based upon the number of months that 
a retirement allowance was paid between July 1, 2004, and June 30, 2005. 
(1941..c. 25, 8. 0; 1945, c. 218; 1947, c. 458, ss: 3, 4, 7,8ax 1949 cr 1056) commen 
1959; Child, ssi; 221957; er855ss15-8; 1959 cr490 7685 1S resi ons ate 
ss. 1-35’c; 624: 1961, c.'516; 64; cn7i79e. 1 19638 e687 Ss) 32 1965, cy Bie 
1; 1967, ce, 7 20ss.'4-103:¢. 122339969). 223, ss).2,'5-12 31971) col 7 ceri 
ey 118, ss: 3-7; 1973, c. 241, ssi:3-7;c, 242368) :2-4; c. 737, 's. 2: c. 816; sa 27en99ae 
ssvly 3c) lolapss: Ibs 197aic, 407758024: cna 1 sen eae 634 cola 
875,'s8. 47; 1977, c. 561; c. 802, ss: 5065-5070; 1979, c.'838)'s'99nc) 862; ssn 
49; €.. 972, 8.4) ¢,975, s. 1; 1979; 2nd Sess:, c1137,/ss: 63) 64, 66; ec. 11960e 
Lev 1216) LO8iexG72, s: ly ch GS89ee2 i cnsbOnscad 2) ae 4 oc s940) Sai 
975, 8. 3; ¢. 978, ss: 1, 2; c) 980, ss.3;4) 1981 (Real Sess. 11982) sev 28onsrolis 


1086 


§135-5 ART. 1. RETIREMENT FOR TEACHERS, ETC. §135-5 


1OSSrCr467 2 761); $82 218°219)228; 2291; 902, sis 1988 (Regi Sess. 1984), 
mo Lone elie) 1034468222" 232-255, 23776. 1049. ss1-3) 1985) 0, 348) 6.25. 
Bese 1 G9) 190 P 191, 192) 194" c. 520% s.'2: cy'649 ssrd, 10; 1985 (Res: 
eeu c 104 saa) 1061, co lols, Ic, blocs, 1°¢, foo, Ss. 27(8). 
29(c)-(j), 37(a); c. 824, s. 3; 1987 (Reg. Sess., 1988), c. 1061, s. 1; c. 1086, s. 22(a); 
Ceeomees Cc. 110 Sc. 1-4 1980.0. «(17 ,8sa l-0..C, (oles. 6. 1od, S414): c. 
Gino s.L Carlo. SS.0,1-3.0, L9S69( Ree. sess.,. 1990), c. 1077. ss_2-5; 1991 (Reg: 
Sess., 1992), c. 766, s. 2; c. 900, ss. 52(a)-(c), 53(b); 1998, c. 321, ss. 74(c)-(e), 
74.1(e), (f), 74.2(a); c. 531, s. 5; 19938 (Reg. Sess., 1994), c. 769, ss. 7.30(g)-G), 
Monn) boo, Ce DO 7 ssevie22(a);7-23(a), Cb) 7.23A(a),. (b);-c: 509, ssx 74, 75; 
1996, 2nd Ex. Sess., c. 18, s. 28.21(a); 1997-443, s. 33.22(a)-(d); 1998-158, s. 
Piva et o9e-2 12, "ss. 25:26(c), 28:27(a);- 1999-237, s. 28.23(a); 2000-67, ss: 
26.20(a)-(d); 2001-424, s. 832.22(a); 2002-126, ss. 28.8(a), 28.9(a)-(d); 2003-284, 
8, 00.1 /(a); 2003-359, ss. 3-6, 11; 2004-124, s. 31.17(a); 2004-147, s. 1; 2005-91, 


ss. 2, 3; 2005-276, s. 29.25(a).) 


Cross References. — As to repayment of 
contributions withdrawn pursuant to subsec- 
tion (f) of this section, see G.S. 135-4, subsec- 
tion (k). 

Study Commission on State Disability 
Income Plan, Death Benefit Plan, and Sep- 
arate Insurance Benefits Plan for Law En- 
forcement Officers. — Session Laws 2003- 
284, ss. 30.20(a) to (i), as amended by Session 
Laws 2004-78, s. 5, provides: “(a) There is 
established a Study Commission on the State 
Disability Income Plan, the State Death Bene- 
fit Plan, and the Separate Insurance Benefits 
Plan for Law Enforcement Officers. 

“(b) The Commission shall be comprised of 
13 members as follows: 

“(1) Four persons appointed by the President 
Pro Tempore of the Senate, one of whom shall 
be familiar with disability issues relating to 
State employees, one of whom shall be familiar 
with disability issues relating to school employ- 
ees, and one of whom shall be familiar with 
workers’ compensation issues relating to State 
employees or school employees. 

“(2) Four persons appointed by the Speaker of 
the House of Representatives, one of whom 
shall be familiar with disability issues relating 
to State employees, one of whom shall be famil- 
iar with disability issues relating to school 
employees, and one of whom shall be familiar 
with workers’ compensation issues relating to 
State employees or school employees. 

“(3) The State Treasurer, or the Treasurer’s 
designee. 

“(4) The Executive Administrator of the 
Teachers’ and State Employees’ Comprehensive 
Major Medical Plan. 

“(5) The Chair of the North Carolina Indus- 
trial Commission, or the Chair’s designee. 

“(6) One person appointed by the President of 
The University of North Carolina who is famil- 
iar with disability issues relating to university 
employees. 

“(7) One person appointed by the President of 
the North Carolina Community Colleges Sys- 


tem who is familiar with disability issues relat- 
ing to community college employees. 

“Any vacancy shall be filled by the officer who 
made the original appointment. 

“(¢) The Commission shall study the plan 
design, funding, and administration of the Dis- 
ability Income Plan of North Carolina estab- 
lished pursuant to Article 6 of Chapter 135 of 
the General Statutes, the Death Benefit Plan 
established pursuant to G.S. 135-5(/), and the 
Separate Insurance Benefits Plan for State and 
Local Governmental Law Enforcement Officers 
established pursuant to G.S. 143-166.60 to de- 
termine what changes, if any, should be made 
to those Plans. The Commission shall consider 
what changes could be made to the Plans that 
would enhance the efficiency of and reduce the 
cost of the Plans to the State and its employees. 

“(d) The President Pro Tempore of the Sen- 
ate and the Speaker of the House of Represen- 
tatives shall designate cochairs of the Commis- 
sion from among their respective appointees. 
The Commission shall meet upon the call of the 
cochairs. Members of the Commission shall 
receive per diem, subsistence, and travel allow- 
ance in accordance with G.S. 120-3.1, 138-5, or 
138-6, as appropriate. The Commission, while 
in the discharge of official duties, may exercise 
all powers provided for under the provisions of 
G.S. 120-19 and G.S. 120-19.1 through GS. 
120-19.4. The Commission shall terminate the 
earlier of the delivery of its final report or 
December 31, 2004. 

“(e) The Legislative Services Commission, 
through the Legislative Services Officer, shall 
assign professional staff to assist the Commis- 
sion in its work. The House of Representatives’ 
and the Senate’s Directors of Legislative Assis- 
tants shall assign clerical staff to the Commis- 
sion, and the expenses relating to the clerical 
employees shall be borne by the Commission. 
Subject to the approval of the Legislative Ser- 
vices Commission, the Commission may meet 
in the Legislative Building or the Legislative 
Office Building. . 
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“(f) The Commission shall employ an actu- 
ary with expertise in the areas of disability 
income insurance and group life insurance to 
assist the Commission in its work pursuant to 
the procedure set forth in G.S. 120-32.02. This 
actuary shall not be a State employee or a 
person currently under contract with the State 
to provide services. If necessary, the Commis- 
sion may hire other employees as provided in 
GS; 120-32:02- 

“(g) The Commission may meet during a 
regular or extra session of the General Assem- 
bly, subject to approval of the President Pro 
Tempore of the Senate and the Speaker of the 
House of Representatives. 

“(h) The Commission shall submit a report of 
the results of its study, including any legislative 
recommendations, to the General Assembly not 
later than January 1, 2005. 

“) Of the funds appropriated to the General 
Assembly, the Legislative Services Commission 
shall allocate funds to implement the provi- 
sions of subsections (a) through (i) of this sec- 
tion.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Editor’s Note — The amendment by Session 
Laws 1985, c. 479, s. 190, to subsection (b8) 
directed that “on or after January 1, 1985, but 
prior to July 1, 1985” be substituted for “on or 
after July 1, 1985” in the catchline and first 


CASE 


Constitutionality. — Subsection (J) of this 
section, as in effect in 1974, was constitutional 
on its face. Stanley v. Retirement & Health 
Benefits Div., 55 N.C. App. 588, 286 S.E.2d 643, 
cert. denied, 305 N.C. 587, 292 S.E.2d 571 
(1982). 

Grant of Disability Retirement Benefits 
Terminated Status as “Career Teacher”. — 
The granting of a career teacher’s application 
for disability retirement benefits under the 
Teachers’ and State Employees’ Retirement 
System operated as an acceptance of her resig- 
nation by implication and terminated her sta- 
tus as a “career teacher” under former G.S. 
115-142, since a finding that her disability was 
“likely to be permanent” was implicit in the 
granting of her application for disability retire- 
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sentence of subsection (b8). The language to be 
inserted by this amendment has been inserted 
in brackets, since the language of subsection 
(b8) prior to the amendment read “on or after 
January 1, 1985,” not “on or after July 1, 1985.” 

Subsection (f1) of this section, which pro- 
vided for refund of contributions not withdrawn 
with refund, expired June 30, 1993, pursuant to 
Session Laws 1987 (Reg. Sess., 1988), c. 1061, s. 
Ik 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2004-124, s. 31.17.(a), effective July 1, 2004, 
added subsection (mmm). 

Session Laws 2004-147, s. 1, effective July 1, 
2004, and applicable to persons dying on or 
after that date, in subsection (/), inserted “but 
before July 1, 2004” in the ninth full paragraph 
and added the last paragraph. 

Session Laws 2005-91, ss. 2 and 3, effective 
July 1, 2005, inserted “request to” following 
“remarries he or she may” near the middle, and 
added the language following “within 90 days of 
the remarriage” at the end, of the first para- 
graph of subsection (g); and added the third 
paragraph of subsection (g1). 

Session Laws 2005-276, s. 29.25(a), effective 
July 1, 2005, added subsection (nnn). 

Legal Periodicals. — For survey of 1982 
law on administrative law, see 61 N.C.L. Rev. 
961 (1983). 


NOTES 


ment benefits and this finding rendered her 
status as a disabled retiree wholly inconsistent 
with her former status as a “career teacher”. 
Meachan v. Montgomery County Bd. of Educ., 
47 N.C. App. 271, 267 S.E.2d 349 (1980). 

Widow of a prison guard was not enti- 
tled to death benefits where the guard’s last 
day of service was ruled to be the date his sick 
and annual leave expired, and not the date his 
position was vacated, and thus his death, which 
occurred more than 90 days after his last day of 
service, did not occur while “in service” within 
the meaning of the benefits provision. Garrett 
v. Teachers’ & State Employees’ Retirement 
Sys. ex rel. Board of Trustees, 91 N.C. App. 409, 
371 8.E.2d 776, cert. denied, 323 N.C. 624, 374 
S.E.2d 585 (1988). 
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Applied in Bennett v. Hertford County Bd.of 424 S.E.2d 420 (1993); Faulkenbury v. Teach- 
Educ., 69 N.C. App. 615, 317 S.E.2d 912 (1984). ers’ & State Emps. Retirement Sys., 345 N.C. 

Cited in Stanley v. Retirement & Health 688, 483 S.E.2d 422 (1997); Liptrap v. City of 
Benefits Div., 66 N.C. App. 122, 310 S.E.2d 637 High Point, 128 N.C. App. 353, 496 S.E.2d 817 
(1984); Faulkenbury v. Teachers’ & State Em- (1998), cert. denied, 348 N.C. 73, 505 S.E.2d 
ployees’ Retirement Sys., 108 N.C. App. 357, 873 (1998). 


§ 135-5.1. Optional retirement program for State institu- 
tions of higher education. 


(a) An Optional Retirement Program provided for in this section is autho- 
rized and established and shall be implemented by the Board of Governors of 
The University of North Carolina. The Optional Retirement Program shall be 
underwritten by the purchase of annuity contracts, which may be both fixed 
and variable contracts or a combination thereof, or financed through the 
establishment of a trust, for the benefit of participants in the Program. 
Participation in the Optional Retirement Program shall be limited to univer- 
sity personnel who are eligible for membership in the Teachers’ and State 
Employees’ Retirement Program and who are: 

(1) Administrators and faculty of The University of North Carolina with 
the rank of instructor or above; 

(2) The President and employees of The University of North Carolina who 
are appointed by the Board of Governors on recommendation of the 
President pursuant to G.S. 116-11(4), 116-11(5), and 116-14 or who are 
appointed by the Board of Trustees of a constituent institution of The 
University of North Carolina upon the recommendation of the Chan- 
cellor pursuant to G.S. 116-40.22(b); 

(3) Nonfaculty instructional and research staff who are exempt from the 
State Personnel Act, as defined by the provisions of G.S. 126-5(c1)(8); 
and 

(4) Field faculty of the Cooperative Agriculture Extension Service, and 
tenure track faculty in North Carolina State University agriculture 
research programs who are exempt from the State Personnel Act and 
who are eligible for membership in the Teachers’ and State Employ- 
ees’ Retirement System pursuant to G.S. 135-3(1), who in any of the 
cases described in this subsection (i) had been members of the 
Optional Retirement Program under the provisions of Chapter 338, 
Session Laws of 1971, immediately prior to July 1, 1985, or (ii) have 
sought membership as required in subsection (b), below. Under the 
Optional Retirement Program, the State and the participant shall 
contribute, to the extent authorized or required, toward the purchase 
of such contracts or deposited in such trust on the participant’s behalf. 

(b) Participation in the Optional Retirement Program shall be governed as 
follows: 

(1) Those participating in the Optional Retirement Program immediately 
prior to July 1, 1985, under the provisions of Chapter 338, Session 
Laws of 1971, are deemed automatically enrolled in the Program as 
established by this section. 

(2) Eligible employees initially appointed on or after July 1, 1985, shall at 
the same time of entering upon eligible employment elect (1) to join the 
Retirement System in accordance with the provisions of law applica- 
ble thereto or (ii) to participate in the Optional Retirement Program. 
This election shall be in writing and filed with the Retirement System 
and with the employing institution and shall be effective as of the date 
of entry into eligible service. 

(3) An election to participate in the Optional Retirement Program shall be 
irrevocable. An eligible employee failing to elect to participate in the 
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Optional Retirement Program at the time of entry into eligible service 
shall automatically be enrolled as a member of the Retirement 
System. 

(4) No election by an eligible employee of the Optional Retirement 
Program shall be effective unless it is accompanied by an appropriate 
application for the issuance of a contract or contracts or trust 
participation under the Program. 

(5) If any participant having less than five years coverage under the 
Optional Retirement Program leaves the employ of The University of 
North Carolina and either retires or commences employment with an 
employer not having a retirement program with the same company 
underwriting the participant’s annuity contract, regardless of 
whether the annuity contract is held by the participant, a trust, or the 
Retirement System, the participant’s interest in the Optional Retire- 
ment Program attributable to contributions of The University of 
North Carolina shall be forfeited and shall either (i) be refunded to 
The University of North Carolina and forthwith paid by it to the 
Retirement System and credited to the pension accumulation fund or 
(ii) be paid directly to the Retirement System and credited to the 
pension accumulation fund. 

(c) Each employing institution shall contribute on behalf of each participant 
in the Optional Retirement Program an amount equal to a percentage of the 
participant’s compensation as established from time to time by the General 
Assembly. Each participant shall contribute the amount which he or she would 
be required to contribute if a member of the Retirement System. Contributions 
authorized or required by the provisions of this subsection on behalf of each 
participant shall be made, consistent with Section 414(h) of the Internal 
Revenue Code, by salary reduction according to rules and regulations estab- 
lished by The University of North Carolina. Additional personal contributions 
may also be made by a participant by payroll deduction or salary reduction to 
an annuity or retirement income plan established pursuant to G.S. 116-17. 
Payment of contributions shall be made by the employing institution to the 
designated company or companies underwriting the annuities or the trustees 
for the benefit of each participant, and this employer contribution shall not be 
subject to any State tax if made under the Optional Retirement Program or, 
otherwise, by salary reduction. 

(d) The Board of Governors of The University of North Carolina shall 
designate the company or companies from which contracts are to be purchased 
or the trustee responsible for the investment of contributions under the 
Optional Retirement Program, and shall approve the form and contents of such 
contracts or trust agreement. In making this designation and giving such 
approval, the Board shall give due consideration to the following: 

(1) The nature and extent of the rights and benefits to be provided by 
these contracts or trust agreement for participants and their benefi- 
ciaries; 

(2) The relation of these rights and benefits to the amount of contributions 
to be made; 

(3) The suitability of these rights and benefits to the needs of the 
participants and the interest of the institutions of The University of 
North Carolina in recruiting and retaining faculty in a national 
market; and 

(4) The ability of the designated company or companies underwriting the 
annuity contracts or trust agreement to provide these suitable rights 
and benefits under such contracts or trust agreement for these 
purposes. 

Notwithstanding the provisions of this subsection, no contractual relation- 
ship established under the Optional Retirement Program pursuant to the 
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authority granted by Chapter 338, Session Laws of 1971, is deemed terminated 
by the provisions of this section. 

(e) The Board of Governors of The University of North Carolina may provide 
for the administration of the Optional Retirement Program and may perform 
or authorize the performance of all functions necessary for its administration. 

(f) Any eligible employee electing to participate in the Optional Retirement 
Program is ineligible for membership in the Retirement System so long as he 
or she remains employed in any eligible position within The University of 
North Carolina, and, in this event, he or she shall continue to participate in the 
Optional Retirement Program. 

(g) No retirement benefit, death benefit, or other benefit under the Optional 
Retirement Program shall be paid by the State of North Carolina, or The 
University of North Carolina, or the Board of Trustees of the Teachers’ and 
State Employees’ Retirement System with respect to any employee selecting 
and participating in the Optional Retirement Program or with respect to any 
beneficiary of that employee. Benefits shall be payable to participants or their 
beneficiaries only by the designated company in accordance with the terms of 
the contracts or trust agreement. (1971, c. 338, s. 2; c. 916; 1973, c. 1425; 1977, 
c. 1070; 1985, c. 309; 1987 (Reg. Sess., 1988), c. 1086, s. 28; 2001-424, s. 32.27; 
2003-356, s. 1.) 


Cross References. — As to the pick up of 
certain employee contributions by the em- 
ployer, see G.S. 135-8. 


CASE NOTES 


Cited in Patterson ex rel. Jordan v. Patter- 
son, 137 N.C. App. 653, 529 S.E.2d 484, 2000 
N.C. App. LEXIS 505 (2000). 


OPINIONS OF ATTORNEY GENERAL 


The Legislative Intent Expressed in This 
Section Is Ambiguous. — In light of that 
ambiguity and the Board of Governors’ obliga- 
tions to implement and administer the Op- 
tional Retirement Program (ORP), the policies 
and rules that the Board of Governors has 


eligible to participate in the ORP are reason- 
able. See opinion of Attorney General to Mr. 
Roy A. Carroll, Senior Vice President and Vice 
President for Academic Affairs, The University 
of North Carolina General Administration, 
1999 N.C.A.G. 1 (2/4/99). 


adopted to clarify the description of persons 


§ 135-5.2. Chapel Hill utilities and telephone employees. 


Notwithstanding any other provision to the contrary, all persons employed 
by Chapel Hill Telephone Company or University Service Plants at the time 
the Chapel Hill telephone services and utilities services are sold to the 
Southern Bell Company and Duke Power Company respectively, shall be 
entitled to retire upon early retirement after 30 years of combined service with 
the Teachers’ and State Employees’ Retirement System and either Southern 
Bell or Duke Power Company. An employee must have had at least five years’ 
service with the Teachers’ and State Employees’ Retirement System and at 
least five years with either Southern Bell or Duke Power Company in order to 
be eligible for benefits under this provision. This provision is in addition to any 
other retirement benefits or privileges the employee may have under the 
Teachers’ and State Employees’ Retirement System. (1977, c. 1007.) 
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§ 135-5.3. Optional participation for charter schools oper- 
ated by private nonprofit corporations. 


(a) The board of directors of each charter school operated by a private 
nonprofit corporation shall elect whether to become a participating employer in 
the Retirement System in accordance with this Article. This election shall be in 
writing, shall be made no later than 30 days after this section becomes law, and 
shall be filed with the Retirement System and with the State Board of 
Education. For each charter school employee who is employed on or before the 
date the board makes the election to participate, membership in the System is 
effective as of the date the board makes the election to participate. For each 
charter school employee who is employed after the date the board makes the 
election, membership in the System is effective as of the date of that employee’s 
entry into eligible service. This subsection applies only to charter schools that 
received State Board of Education approval under G.S. 115C-238.29D in 1997 
Om L993: 

(b) No later than 30 days after both parties have signed the written charter 
under G.S. 115C-238.29E, the board of directors of a charter school operated by 
a private nonprofit corporation shall elect whether to become a participating 
employer in the Retirement System in accordance with this Article. This 
election shall be in writing and filed with the Retirement System and with the 
State Board of Education and is effective for each charter school employee as 
of the date of that employee’s entry into eligible service. This subsection 
applies to charter schools that receive State Board of Education approval 
under G.S. 115C-238.29D after 1998. 

(c) A board’s election to become a participating employer in the Retirement 
System under this section is irrevocable and shall require all eligible employ- 
ees of the charter school to participate. 

(d) No retirement benefit, death benefit, or other benefit payable under the 
Retirement System shall be paid by the State of North Carolina or the Board 
of Trustees of the Teachers’ and State Employees’ Retirement System on 
account of employment with a charter school with respect to any employee, or 
with respect to any beneficiary of an employee, of a charter school whose board 
of directors does not elect to become a participating employer in the Retire- 
ment System under this section. 

(e) The board of directors of each charter school shall notify each of its 
employees as to whether the board elected to become a participating employer 
in the Retirement System under this section. This notification shall be in 
writing and shall be provided within 30 days of the board’s election or at the 
time an initial offer for employment is made, whichever occurs last. If the 
board did not elect to join the Retirement System, the notice shall include a 
statement that the employee shall have no legal recourse against the board or 
the State for any possible credit or reimbursement under the Retirement 
System. The employee shall provide written acknowledgment of the employee’s 
receipt of the notification under this subsection. (1998-212, s. 9.14A(b).) 


Editor’s Note. — Session Laws 2001-462, s. 
2, provides: “Notwithstanding the time limita- 
tion contained in G.S. 135-5.3(b), the board of 
directors of any charter school that received 
State Board of Education approval under G:S. 
115C-238.29D on or after January 1, 2001, may 
elect to become a participating employer in the 
Teachers’ and State Employees’ Retirement 
System in accordance with Article 1 of Chapter 
135 of the General Statutes. The election au- 
thorized by this section [s. 2 of Session Laws 
2001-462] must be made no later than 30 days 


after the effective date [November 16, 2001], of 
this act [Session Laws 2001-462] and in accor- 
dance with all other requirements of G.S. 135- 
Dios 

Session Laws 2003-69, s. 1, provides: “Not- 
withstanding the time limitations contained in 
G.S. 135-5.3(b) and G.S. 135-40.3A(b), the 
board of directors of any charter school that 
received State Board of Education approval 
under G.S. 115C-238.29D on or after January 1, 
2002, and the board of directors of River Mill 
Academy in Alamance County may elect to 
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become a participating employer in the Teach- 
ers’ and State Employees’ Retirement System 
in accordance with Article 1 of Chapter 135 of 
the General Statutes and may also elect to 
become a participating employing unit in the 
North Carolina Teachers’ and State Employees’ 
Comprehensive Major Medical Plan in accor- 
dance with Article 3 of Chapter 135. The elec- 
tions authorized by this section shall be made 
no later than 30 days after the effective date of 
this act and shall be made in accordance with 
all other requirements of G.S. 135-5.3 and G.S. 
135-40.3A.” 

Session Laws 2004-164, s. 1, provides: “Not- 
withstanding the time limitations contained in 
G.S. 135-5.3 and G.S. 135-40.3A, the boards of 
directors of (i) New Century High School in 
Saxapahaw;; (ii) Lake Norman Charter School 
in Huntersville; (iii) Exploris Middle School in 
Raleigh, a charter school division of Exploris; 
(iv) Magellan Charter School in Raleigh; (v) 
American Renaissance Charter School in 
Statesville; and (vi) Healthy Start Academy in 
Durham may elect to become participating em- 
ployers in the Teachers’ and State Employees’ 
Retirement System in accordance with Article 1 
of Chapter 135 of the General Statutes and may 
also elect to become participating employing 
units in the North Carolina Teachers’ and State 
Employees’ Comprehensive Major Medical Plan 
in accordance with Article 3 of Chapter 135. 
The elections authorized by this section shall be 
made no later than 30 days after the effective 
date of this act and shall be made in accordance 
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with all other requirements of G.S. 135-5.3 and 
G.S. 135-40.3A.” 

Session Laws 2005-315, s. 1, provides: “Not- 
withstanding the time limitation contained in 
G.S. 135-5.3, the Board of Directors of Ever- 
green Charter School, a charter school located 
in Asheville, may elect to become a participat- 
ing employer in the Teachers’ and State Em- 
ployees’ Retirement System in accordance with 
Article 1 of Chapter 135 of the General Stat- 
utes. The election authorized by this section 
shall be made no later than 30 days after the 
effective date of this act and shall be made in 
accordance with all other requirements of G.S. 
135-5:3. 

Session Laws 2005-317, s. 1, provides: “Not- 
withstanding the time limitations contained in 
G.S. 135-5.3 and G.S. 135-40.3A, the boards of 
directors of Success Institute, a charter school 
in Statesville, and Piedmont Community Char- 
ter School in Gastonia may elect to become 
participating employers in the Teachers’ and 
State Employees’ Retirement System in accor- 
dance with Article 1 of Chapter 135 of the 
General Statutes and may also elect to become 
participating employing units in the North 
Carolina Teachers’ and State Employees’ Com- 
prehensive Major Medical Plan in accordance 
with Article 3 of Chapter 135. The elections 
authorized by this section shall be made no 
later than 30 days after the effective date of 
this act and shall be made in accordance with 
all other requirements of G.S. 135-5.3 and G:S. 
135-40.3A.” 


§ 135-5.4. Optional retirement program for State-funded 
community colleges. 


(a) An Optional Retirement Program provided for in this section is autho- 
rized and established and shall be implemented by the North Carolina 
Community Colleges System, (“System”). The Optional Retirement Program 
shall be underwritten by the purchase of annuity contracts, which may be both 
fixed and variable contracts or a combination thereof, or financed through the 
establishment of a trust, for the benefit of the presidents of the community 
colleges all of whom are appointed after the implementation of the Program 
and who elect membership as required by subsection (b) of this section. Under 
the Optional Retirement Program, the State and the participant shall contrib- 
ute, to the extent authorized or required, toward the purchase of such 
contracts or deposited in such trust on the participant’s behalf. 

(b) Participation in the Optional Retirement Program shall be governed as 
follows: 

(1) Employees initially appointed on or after the implementation of the 
Optional Retirement Program shall at the same time of entering upon 
eligible employment elect (i) to join the Retirement System in accor- 
dance with the provisions of law applicable thereto or (11) to partici- 
pate in the Optional Retirement Program. This election shall be in 
writing and filed with the Retirement System and with the employing 
institution and shall be effective as of the date of entry into eligible 
service. 
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(2) An election to participate in the Optional Retirement Program shall be 
irrevocable. An eligible employee failing to elect to participate in the 
Optional Retirement Program at the time of entry into eligible service 
shall automatically be enrolled as a member of the Retirement 
System. 

(3) N i election by an eligible employee of the Optional Retirement 
Program shall be effective unless it is accompanied by an appropriate 
application for the issuance of a contract or contracts or trust 
participation under the Program. 

(4) If any participant having less than five years coverage under the 
Optional Retirement Program leaves the employ of the System and 
either retires or commences employment with an employer not having 
a retirement program with the same company underwriting the 
participant’s annuity contract, regardless of whether the annuity 
contract is held by the participant, a trust, or the Retirement System, 
the participant’s interest in the Optional Retirement Program attrib- 
utable to contributions of the employing institution shall be forfeited 
and shall either (i) be refunded to the employing institution and 
forthwith paid by it to the Retirement System and credited to the 
pension accumulation fund or (ii) be paid directly to the Retirement 
System and credited to the pension accumulation fund. 

(c) Each employing institution shall contribute on behalf of each participant 
in the Optional Retirement Program an amount equal to a percentage of the 
participant’s compensation as established from time to time by the General 
Assembly. Each participant shall contribute the amount that he or she would 
be required to contribute if a member of the Retirement System. Contributions 
authorized or required by the provisions of this subsection on behalf of each 
participant shall be made, consistent with section 414(h) of the Internal 
Revenue Code, by salary reduction according to rules and regulations estab- 
lished by the employing institution. Additional personal contributions may 
also be made by a participant by payroll deduction or salary reduction to an 
annuity or retirement income plan established pursuant to G.S. 115D-25. 
Payment of contributions shall be made by the employing institution to the 
designated company or companies underwriting the annuities or the trustees 
for the benefit of each participant, and this employer contribution shall not be 
subject to any State tax if made under the Optional Retirement Program or, 
otherwise, by salary reduction. 

(d) The System shall designate the company or companies from which 
contracts are to be purchased or the trustee responsible for the investment of 
contributions under the Optional Retirement Program and shall approve the 
form and contents of such contracts or trust agreement. In making this 
designation and giving such approval, the Board shall give due consideration 
to the following: 

(1) The nature and extent of the rights and benefits to be provided by 
these contracts or trust agreement for participants and their benefi- 
ciaries; 

(2) The relation of these rights and benefits to the amount of contributions 
to be made; 

(3) The suitability of these rights and benefits to the needs of the 
participants and the interest of the institutions of the System in 
recruiting and retaining faculty in a national and market; 

(4) The ability of the designated company or companies underwriting the 
annuity contracts or trust agreement to provide these suitable rights 
and benefits under such contracts or trust agreement for these 
purposes. 

In leu of such designation and in order to provide a more efficient, 
cost-effective, and flexible Program, the System may designate the company or 
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companies designated for the Optional Retirement Program for State institu- 
tions of higher education as prescribed in G.S. 135-5.1(d). 

Notwithstanding the provisions of this subsection, no contractual relation- 
ship established under the Optional Retirement Program pursuant to the 
authority granted by Chapter 338, Session Laws of 1971, is deemed terminated 
by the provisions of this section. 

(e) The System or employing institution may provide for the administration 
of the Optional Retirement Program and may perform or authorize the 
performance of all functions necessary for its administration. 

(f) Any eligible employee electing to participate in the Optional Retirement 
Program is ineligible for membership in the Retirement System so long as he 
or she remains employed in any eligible position within the System, and, in 
this event, he or she shall continue to participate in the Optional Retirement 
Program. 

(g) No retirement benefit, death benefit, or other benefit under the Optional 
Retirement Program shall be paid by the State of North Carolina, or the 
System, or the Board of Trustees of the Teachers’ and State Employees’ 
Retirement System with respect to any employee selecting and participating in 
the Optional Retirement Program or with respect to any beneficiary of that 
employee. Benefits shall be payable to participants or their beneficiaries only 
by the designated company in accordance with the terms of the contracts or 
trust agreement. (2001-424, s. 32.24(a); 2001-513, s. 2a.) 


Editor’s Note. — Session Laws 2001-424, s. amended by Session Laws 2001-513, s. Day 
1.2, provides: “This act shall be known as the made this section effective January 1, 2003. 


‘Current Operations and Capital Improve- Session Laws 2001-424, s. 36.5, is a sever- 
ments Appropriations Act of 2001.” ability clause. 
Session Laws 2001-424, s. 32.24(c), as 


§ 135-6. Administration. 


(a) Administration by Board of Trustees; Corporate Name; Rights and 
Powers; Tax Exemption. — The general administration and responsibility for 
the proper operation of the Retirement System and for making effective the 
provisions of the Chapter are hereby vested in a Board of Trustees which shall 
be organized immediately after a majority of the trustees provided for in this 
section shall have qualified and taken the oath of office. 

The Board of Trustees shall be a body politic and corporate under the name 
“Board of Trustees Teachers’ and State Employees’ Retirement System”; and as 
a body politic and corporate shall have the right to sue and be sued, shall have 
perpetual succession and a common seal, and in said corporate name shall be 
able and capable in law to take, demand, receive and possess all kinds of real 
and personal property necessary and proper for its corporate purposes, and to 
bargain, sell, grant, alien, or dispose of all such real and personal property as 
it may lawfully acquire. All such property owned or acquired by said body 
politic and corporate shall be exempt from all taxes imposed by the State or 
any political subdivision thereof, and shall not be subject to income taxes. 

(b) Membership of Board; Terms. — The Board shall consist of 14 members, 
as follows: 

(1) The State Treasurer, ex officio; 

(2) The Superintendent of Public Instruction, ex officio; 

(3) Ten members to be appointed by the Governor and confirmed by the 
Senate of North Carolina. One of the appointive members shall be a 
member of the teaching profession of the State; one of the appointive 
members shall be an employee of the Board of Transportation, who 
shall be appointed by the Governor for a term of four years commenc- 
ing April 1, 1947, and quadrennially thereafter; one of the appointive 
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members shall be a representative of higher education appointed by 
the Governor for a term of four years commencing July 1, 1969, and 
quadrennially thereafter; one of the appointive members shall be a 
retired teacher who is drawing a retirement allowance, appointed by 
the Governor for a term of four years commencing July 1, 1969, and 
quadrennially thereafter; one shall be a retired State employee who is 
drawing a retirement allowance, appointed by the Governor for a term 
of four years commencing July 1, 1977, and quadrennially thereafter; 
one to be a general State employee, and three who are not members of 
the teaching profession or State employees; two to be appointed for a 
term of two years, two for a term of three years and one for a term of 
four years; one appointive member shall be a law-enforcement officer 
employed by the State, appointed by the Governor, for a term of four 
years commencing April 1, 1985. At the expiration of these terms of 
office the appointment shall be for a term of four years; 

(4) Two members appointed by the General Assembly, one appointed upon 
the recommendation of the Speaker of the House of Representatives, 
and one appointed upon the recommendation of the President Pro 
Tempore of the Senate in accordance with G.S. 120-121. Neither of 
these members may be an active or retired teacher or State employee 
or an employee of a unit of local government. The initial members 
appointed by the General Assembly shall serve for terms expiring 
June 30, 1983. Thereafter, their successors shall serve for two-year 
terms beginning July 1 of odd-numbered years. Vacancies in appoint- 
ments made by the General Assembly shall be filled in accordance 
with G.s. 120-122. 

(c) Compensation of Trustees. — The trustees shall be paid during sessions 
of the Board at the prevailing rate established for members of State boards and 
commissions, and they shall be reimbursed for all necessary expenses that 
they incur through service on the Board. 

(d) Oath. — Each trustee other than the ex officio members shall, within 10 
days after his appointment, take an oath of office, that, so far as it devolves 
upon him, he will diligently and honestly administer the affairs of the said 
Board, and that he will not knowingly violate or willingly permit to be violated 
any of the provisions of law applicable to the Retirement System. Such oath 
shall be subscribed to by the member making it, and certified by the officer 
coe whom it is taken, and immediately filed in the office of the Secretary of 

tate. 

(e) Voting Rights. — Each trustee shall be entitled to one vote in the Board. 
Four affirmative votes shall be necessary for a decision by the trustees at any 
meeting of said Board. 

(f) Rules and Regulations. — Subject to the limitations of this Chapter, the 
Board of Trustees shall, from time to time, establish rules and regulations for 
the administration of the funds created by this Chapter and for the transaction 
of its business. The Board of Trustees shall also, from time to time, in its 
discretion, adopt rules and regulations to prevent injustices and inequalities 
which might otherwise arise in the administration of this Chapter. 

(g) Officers and Other Employees; Salaries and Expenses. — The State 
Treasurer shall be ex officio chairman of the Board of Trustees. The Board of 
Trustees shall, by a majority vote of all the members, appoint a director, who 
may be, but need not be, one of its members. The salary of the director of the 
Retirement System is subject to the provisions of Chapter 126 of the General 
Statutes of North Carolina. The Board of Trustees shall engage such actuarial 
and other service as shall be required to transact the business of the 
Retirement System. The compensation of all persons, other than the director, 
engaged by the Board of Trustees, and all other expenses of the Board 
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necessary for the operation of the Retirement System, shall be paid at such 
rates and in such amounts as the Board of Trustees shall approve, subject to 
the approval of the Director of the Budget. 

(h) Actuarial Data. — The Board of Trustees shall keep in convenient form 
such data as shall be necessary for actuarial valuation of the various funds of 
the Retirement System, and for checking the experience of the System. 

(i) Record of Proceedings; Annual Report. — The Board of Trustees shall 
keep a record of all of its proceedings which shall be open to public inspection. 
It shall publish annually a report showing the fiscal transactions of the 
Retirement System for the preceding year, the amount of the accumulated cash 
and securities of the System, and the last balance sheet showing the financial 
condition of the System by means of an actuarial valuation of the assets and 
liabilities of the Retirement System. 

(j) Legal Adviser. — The Attorney General shall be the legal adviser of the 
Board of Trustees. 

(k) Medical Board. — The Board of Trustees shall designate a medical board 
to be composed of not less than three nor more than five physicians not eligible 
to participate in the Retirement System. If required, other physicians may be 
employed to report on special cases. The medical board shall arrange for and 
pass upon all medical examinations required under the provisions of this 
Chapter, and shall investigate all essential statements and certificates by or on 
behalf of a member in connection with an application for disability retirement, 
and shall report in writing to the Board of Trustees its conclusion and 
recommendations upon all the matters referred to it. 

(1) Duties of Actuary. — The Board of Trustees shall designate an actuary 
who shall be the technical adviser of the Board of Trustees on matters 
regarding the operation of the funds created by the provisions of this Chapter 
and shall perform such other duties as are required in connection therewith. 

(m) Immediately after the establishment of the Retirement System the 
actuary shall make such investigation of the mortality, service and compensa- 
tion experience of the members of the System as he shall recommend and the 
Board of Trustees shall authorize, and on the basis of such investigation he 
shall recommend for adoption by the Board of Trustees such tables and such 
rates as are required in subsection (n), subdivisions (1) and (2), of this section. 
The Board of Trustees shall adopt tables and certify rates, and as soon as 
practicable thereafter the actuary shall make a valuation based on such tables 
and rates of the assets and liabilities of the funds created by this Chapter. 

(n) In 1943, and at least once in each five-year period thereafter, the actuary 
shall make an actuarial investigation into the mortality, service and compen- 
sation experience of the members and beneficiaries of the Retirement System, 
and shall make a valuation of the assets and liabilities of the funds of the 
System, and taking into account the result of such investigation and valuation, 
the Board of Trustees shall: 

(1) Adopt for the Retirement System such mortality, service and other 
tables as shall be deemed necessary; and 

(2) Certify the rates of contributions payable by the State of North 
Carolina on account of new entrants at various ages. 

(0) On the basis of such tables and interest assumption rate as the Board of 
Trustees shall adopt, the actuary shall make an annual valuation of the assets 
and liabilities of the funds of the System created by this Chapter. 

(p) Notwithstanding any law, rule, regulation or policy to the contrary, any 
board, agency, department, institution or subdivision of the State maintaining 
lists of names and addresses in the administration of their programs may upon 
request provide to the Retirement System information limited to social 
security numbers, current name and addresses of persons identified by the 
System as members, beneficiaries, and beneficiaries of members of the System. 
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sole purpose of notifying 


members, beneficiaries, and beneficiaries of members of their rights to and 
accruals of benefits in the Retirement System. Any social security number, 
current name and address so obtained and any information concluded there- 
from and the source thereof shall be treated as confidential and shall not be 
divulged by any employee of the Retirement System or of the Department of 
State Treasurer except as may be necessary to notify the member, beneficiary, 
or beneficiary of the member of their rights to and accruals of benefits in the 
Retirement System. Any person, officer, employee or former employee violating 
this provision shall be guilty of a Class 1 misdemeanor; and if such offending 
person be a public official or employee, he shall be dismissed from office or 
employment and shall not hold any public office or employment in this State 
for a period of five years thereafter. (1941, c. 25, s. 6; 1948, c. 719; 1947, c. 259; 
1957, c_ 541, s. 15; 1965, c. 780, s. 1; 1969, c. 805; c. 1223, s. 17; 1973, c. 241. 
S20) COU a Mil And 9 (ce nad: 1979, c. 376; 1981 (Reg. Sess., 1982), c. 
1191, s. 11; 1983 (Reg. Sess., 1984), c. 1034, s. A288 n19381(..¢, 539n5 31 Olam 
939, s. 972; 1994, Ex. Sess., c. 24, s. 14(c); Lodo Cea 00 8S 5 ie) 


CASE NOTES 


Board Without Power to Waive Statu- 
tory Deadlines. — The Board of Trustees of 
the Retirement System does not have discre- 
tionary power to extend or waive statutory 
deadlines for the reinstatement of a withdrawn 
account or for purchase of out-of-state service, 
since a waiver would not be a rule or regulation 
to prevent injustice and inequality across the 


board but simply a waiver in a specific instance. 
In re Ford, 52 N.C. App. 569, 279 S.E.2d 122 
(1981). 

Cited in Stanley v. Retirement & Health 
Benefits Div., 66 N.C. App. 122, 310 S.E.2d 637 
(1984); Faulkenbury v. Teachers’ & State Em- 
ployees’ Retirement Sys., 108 N.C. App. 357, 
424 S.E.2d 420 (1993). 


§ 135-7. Management of funds. 


(a) Vested in Board of Trustees. — The Board of Trustees shall be the trustee 
of the several funds created by this Chapter as provided in this section and in 


G.S. 135-8. 


(b) Regular Interest Allowance. — The Board of Trustees annually shall 
allow regular interest on the mean amount for the preceding year in each of the 
funds with the exception of the expense fund. The amounts so allowed shall be 
due and payable to said funds, and shall be annually credited thereto by the 
Board of Trustees from interest and other earnings on the moneys of the 
Retirement System. Any additional amount required to meet the interest on 
the funds of the Retirement System shall be paid from the pension accumula- 
tion fund, and any excess of earnings over such amount required shall be paid 


to the pension accumulation fund. Regular interest shall mean 


such per 


centum rate to be compounded annually as shall be determined by the Board 


of Trustees on the basis of the interest 


earnings of the System for the preceding 


year and of the probable earnings to be made, in the judgment of the Board, 
during the immediate future, such rate to be limited to a minimum of three per 
centum (3%) and a maximum of four per centum (4%), with the latter rate 
applicable during the first year of operation of the Retirement System. 


(c) Custodian of Funds; Disbursements; 


Bond of Director. — The State 


Treasurer shall be the custodian of the several funds and shall invest their 
assets in accordance with the provisions of G.S. 147-692 and 147-69.3. 

(d) Deposits to Meet Disbursements. — For the purpose of meeting dis- 
bursements for pensions, annuities and other payments there may be kept 
available cash, not exceeding ten per centum (10%) of the total amount in the 
several funds of the Retirement System, on deposit with the State Treasurer of 


North Carolina. 


1098 


§135-7.1 ART. 1. RETIREMENT FOR TEACHERS, ETC. $135-8 


(e) Personal Profit or Acting as Surety Prohibited. — Except as otherwise 
herein provided, no trustee and no employee of the Board of Trustees shall 
have any direct interest in the gains or profits of any investment made by the 
Board of Trustees, nor as such receive any pay or emolument for his service. No 
trustee or employee of the Board shall, directly or indirectly, for himself or as 
an agent in any manner use the same, except to make such current and 
necessary payments as are authorized by the Board of Trustees; nor shall any 
trustee or employee of the Board of Trustees become an endorser or surety or 
in any manner an obligor for moneys loaned or borrowed from the Board of 
Trustees. 

(f) Retiree Health Benefit Fund. — The Retiree Health Benefit Fund is 
established as a fund in which accumulated contributions from employers and 
any earnings on those contributions shall be used to provide health benefits to 
retired and disabled employees and their applicable beneficiaries as provided 
by this Chapter. The Retiree Health Benefit Fund shall be administered in 
accordance with the provisions of subsection (a) of this section. Employer 
contributions to the Fund are irrevocable. The assets of the Fund are dedicated 
to providing health benefits to retired and disabled employees and their 
applicable beneficiaries as provided by this Chapter and are not subject to the 
claims of creditors of the employers making contributions to the Fund. (1941, 
Oe toc 840, 5.2: 1959, c 1181s 2; 1961, ¢ 397; 1965, ¢ 780,521) 
foGric v2075. lc 1205; 1971, c. 386, s. 4; 1973, c. 241, 8. 9; 1979, ¢. 467) ss. 
1a tp 2004-124, s. 31:20(a).) 


Editor’s Note. — Session Laws 2004-124, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as ‘The 2004-124, s. 31.20(a), effective July 1, 2004, 
Current Operations and Capital Improvements inserted “this section and in” in subsection (a); 
Appropriations Act of 2004’.” and added subsection (f). 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 


CASE NOTES 


Applied in Stanley v. Retirement & Health Cited in Faulkenbury v. Teachers’ & State 
Benefits Div., 66 N.C. App. 122, 310 S.E.2d 637 Employees’ Retirement Sys., 108 N.C. App. 357, 
(1984). AQAVS E20! 420) (1993). 


OPINIONS OF ATTORNEY GENERAL 


Investment by Teachers’ and State Em- Mortgages. — See opinion of Attorney General 
ployees’ Retirement System in Govern- to Mr. R. Moore, Assistant Treasurer, State of 
ment National Mortgage Association North Carolina, 40 N.C.A.G. 752 (1970). 


§§ 135-7.1, 135-7.2: Repealed by Session Laws 1979, c. 467, ss. 16, 17. 


§ 135-8. Method of financing. 


(a) Funds to Which Assets of Retirement System Credited. — All of the 
assets of the Retirement System shall be credited according to the purpose for 
which they are held to one of four funds, namely, the annuity savings fund, the 
annuity reserve fund, the pension accumulation fund, and the pension reserve 
fund. 

(b) Annuity Savings Fund. — The annuity savings fund shall be a fund in 
which shall be accumulated contributions from the compensation of members 
to provide for their annuities. Contributions to any payments from the annuity 
savings fund shall be made as follows: 
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(1) Prior to the first day of July, 1947, each employer shall cause to be 


deducted from the salary of each member on each and every payroll of 
such employer for each and every payroll period four per centum (4%) 
of his actual compensation; and the employer also shall deduct four 
per centum (4%) of any compensation received by any member for 
teaching in public schools, or in any of the institutions, agencies or 
departments of the State, from salaries other than the appropriations 
from the State of North Carolina. On and after such date the rate so 
deducted shall be five per centum (5%) of actual compensation except 
that, with respect to each member who is eligible for coverage under 
the Social Security Act in accordance with the agreement entered into 
during 1955 in accordance with the provisions of Article 2 of Chapter 
135 of Volume 17 of the General Statutes, as amended, and with 
respect to members covered under G.S. 135-27, with such coverage 
retroactive to January 1, 1955, such deduction shall, commencing 
with the first day of the period of service with respect to which such 
agreement is effective, be at the rate of three per centum (3%) of the 
part of his actual compensation not in excess of the amount taxable to 
him under the Federal Insurance Contributions Act as from time to 
time in effect plus five per centum (5%) of the part of his earnable 
compensation not so taxable; provided that in the case of any member 
so eligible and receiving compensation from two or more employers 
such deductions may be adjusted under such rules as the Board of 
Trustees may establish so as to be as nearly equivalent as practicable 
to the deductions which would have been made had the member 
received all of such compensation from one employer. Notwithstand- 
ing the foregoing, the Board of Trustees may in its discretion cause 
such portion as it may determine of deductions made between 
January 1, 1955, and December 1, 1955, to be transferred into the 
contribution fund established under G.S. 135-24; such amounts so 
transferred shall in that event be deemed to be taxes contributed by 
employees as required under Article 2, Chapter 135 of Volume 17 of 
the General Statutes as amended, and shall be in lieu of contributions 
otherwise payable in the same amount as so required. 
Notwithstanding the foregoing, effective J uly 1, 1963, with respect 
to the period of service commencing on July 1, 1963, and ending 
December 31, 1965, the rates of such deduction shall be four per 
centum (4%) of the portion of compensation not in excess of forty-eight 
hundred dollars ($4,800) and six per centum (6%) of the portion of 
compensation in excess of forty-eight hundred dollars ($4,800); and 
with respect to the period of service commencing January 1, 1966, and 
ending June 30, 1967, the rate of such deductions shall be four per 
centum (4%) of the portion of compensation not in excess of fifty-six 
hundred dollars ($5,600) and six per centum (6%) of the portion of 
compensation in excess of fifty-six hundred dollars ($5,600); and with 
respect to the period of service commencing July 1, 1967, and ending 
June 30, 1975, the rate of such deductions shall be five per centum 
(5%) of the portion of compensation not in excess of fifty-six hundred 
dollars ($5,600) and six per centum (6%) of the portion of compensa- 
tion in excess of fifty-six hundred dollars ($5,600). Such rates shall 
apply uniformly to all members of the Retirement System, without 
regard to their coverage under the Social Security Act. 
Notwithstanding the foregoing, effective July 1, 1975, with respect 
to the period of service commencing on July 1, 1975, the rate of such 
deductions shall be six per centum (6%) of the compensation received 
by any member. Such rates shall apply uniformly to all members of 
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the Retirement System, without regard to their coverage under the 
Social Security Act. 


(2) The deductions provided for herein shall be made notwithstanding 


that the minimum compensation provided for by law for any member 
shall be reduced thereby. Every member shall be deemed to consent 
and agree to the deductions made and provided for herein and shall 
receipt for his full salary or compensation, and payment of salary or 
compensation less said deduction shall be a full and complete dis- 
charge and acquittance of all claims and demands whatsoever for the 
services rendered by such person during the period covered by such 
payment, except as to the benefits provided under this Chapter. The 
employer shall certify to the Board of Trustees on each and every 
payroll or in such other manner as the Board of Trustees may 
prescribe, the amounts to be deducted; and each of said amounts shall 
be deducted, and when deducted shall be paid into said annuity 
savings fund, and shall be credited, together with regular interest 
thereon, to the individual account of the member from whose compen- 
sation said deduction was made. 


(3) Each board of education of each county and each board of education of 


each city, and the employer in any department, agency or institution 
of the State, in which any teacher receives compensation from sources 
other than appropriations of the State of North Carolina shall deduct 
from the salaries of these teachers paid from sources other than State 
appropriations an amount equal to that deducted from the salaries of 
the teachers whose salaries are paid from State funds, and remit this 
amount to the State Retirement System. City boards of education and 
county boards of education in each and every county and city which 
has employees compensated from other than the State appropriation 
shall pay to the State Retirement System the same per centum of the 
compensation that the State of North Carolina pays and shall trans- 
mit same to the State Retirement System monthly: Provided, that for 
the purpose of enabling the boards of education to make such 
payment, the tax-levying authorities are hereby authorized, empow- 
ered and directed to provide the necessary funds therefor. In case the 
salary is paid in part from State funds and in part from local funds, 
the local authorities shall not be relieved of providing and remitting 
the same per centum of the salary paid from local funds as is paid 
from State funds. In case the entire salary of any teacher, as defined 
in this Chapter, is paid from county or local funds, the county or city 
paying such salary shall provide and remit to the Retirement System 
the same per centum that would be required if the salary were 
provided by the State of North Carolina. 


(4) In addition to contributions deducted from compensation as hereinbe- 


fore provided, subject to the approval of the Board of Trustees, any 
member may redeposit in the annuity savings fund by a single 
payment an amount equal to the total amount which he previously 
withdrew therefrom, as provided in this Chapter. Such amounts so 
redeposited shall become a part of his accumulated contributions as if 
such amounts had initially been contributed within the calendar year 
of such redeposit. In no event, however, shall any member be permit- 
ted to redeposit any amount withdrawn after July 1, 1959, except as 
provided for in G.S. 135-4(e). 


(5) The Board of Trustees may approve the purchase of creditable service 


by any member for leaves of absence or for interrupted service to an 
employer for the sole purpose of acquiring knowledge, talents, or 
abilities and to increase the efficiency of service to the employer. This 
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approval shall be made prior to the purchase of the creditable service, 

is limited to a career total of six years for each member, and may be 

obtained in the following manner: 

a. Approved leave of absence. — Where the employer grants an 
approved leave of absence, a member may make monthly contri- 
butions to the annuity savings fund on the basis of compensation 
the member was earning immediately prior to such leave of 
absence. The employer shall make monthly contributions equal to 
the normal and accrued liability contribution on such compensa- 
tion or, in lieu thereof, the member may pay into the annuity 
savings fund monthly an amount equal to the employer’s normal 
and accrued lability contribution when the policy of the employer 
is not to make such payment. 

b. No educational leave policy. — Where the employer has a policy of 
not granting educational leaves of absence or the member has 
unsuccessfully petitioned for leave of absence and the member 
has interrupted service for educational purposes, the member 
may make monthly contributions into the annuity savings fund in 
an amount equal to the employee contribution plus the employer 
normal and accrued liability contribution on the basis of the 
compensation the member was earning immediately prior to the 
interrupted service. 

c. Educational program prior to July 1, 1981. — Creditable service for 
leaves of absence or interrupted service for educational purposes 
prior to July 1, 1981, may be purchased by a member, before or 
after retirement, who returned as a contributing employee or 
teacher within 12 months after completing the educational pro- 
gram and completed 10 years of subsequent membership service, 
by making a lump sum payment into the annuity savings fund 
equal to the full cost of the service credits calculated on the basis 
of the assumptions used for purposes of the actuarial valuation of 
the system’s liabilities and shall take into account the retirement 
allowance arising on account of the additional service credit 
commencing at the earliest age at which the member could retire 
on an unreduced retirement allowance as determined by the 
Board of Trustees upon the advice of the consulting actuary, plus 
a fee to be determined by the Board of Trustees. 

d. Employment in a charter school. — Notwithstanding subpara- 
graph a. of this subdivision, where the employer grants an 
approved leave of absence for the member to be employed in a 
charter school or where the member’s service is interrupted by 
employment in a charter school, authorized under Part 6A of 
Article 16 of Chapter 115C of the General Statutes, the member 
may make monthly contributions into the annuity savings fund in 
an amount equal to the employee contribution plus the employer 
normal and accrued liability contribution on the basis of the 
compensation the member was earning immediately prior to the 
interrupted service. 

Payments required to be made by the member, the employer, or both 
under subparagraphs a or b are due by the 15th of the month 
following the month for which the service credit is allowed and 
payments made after the due date shall be assessed a penalty, in lieu 
of interest, of one percent (1%) per month or fraction thereof the 
payment is made beyond the due date; provided, that these payments 
shall be made prior to retirement and provided further, that if the 
member did not become a contributing member within 12 months 


1102 


§135-8 ART. 1. RETIREMENT FOR TEACHERS, ETC. §135-8 


after completing the educational program and failed to complete three 
years of subsequent membership service, except in the event of death 
or disability, any payment made by the member including penalty 
shall be refunded with regular interest thereon and the service credits 
cancelled prior to or at retirement. 

(6) The contributions of a member, and such interest as may be allowed 
thereon, paid upon his death or withdrawn by him as provided in this 
Chapter, shall be paid from the annuity savings fund, and any balance 
of the accumulated contributions of such a member shall be trans- 
ferred to the pension accumulation fund. 

(b1) Pick Up of Employee Contributions. — Anything within this section to 
the contrary notwithstanding, effective July 1, 1982, an employer, pursuant to 
the provisions of section 414(h)(2) of the Internal Revenue Code of 1954 as 
amended, shall pick up and pay the contributions which would be payable by 
the employees as members under subsection (b) of this section with respect to 
the service of employees after June 30, 1982. 

The members’ contributions picked up by an employer shall be designated 
for all purposes of the Retirement System as member contributions, except for 
the determination of tax upon a distribution from the System. These contri- 
butions shall be credited to the annuity savings fund and accumulated within 
the fund in a member’s account which shall be separately established for the 
purpose of accounting for picked-up contributions. 

Member contributions picked up by an employer shall be payable from the 
same source of funds used for the payment of compensation to a member. A 
deduction shall be made from a member’s compensation equal to the amount 
of his contributions picked up by his employer. This deduction, however, shall 
not reduce his compensation as defined in subdivision (7a) of G.S. 135-1. 
Picked up contributions shall be transmitted to the System monthly for the 
preceding month by means of a warrant drawn by the employer and payable to 
the Teachers’ and State Employees’ Retirement System and shall be accompa- 
nied by a schedule of the picked-up contributions on such forms as may be 
prescribed. In the case of a failure to fulfill these conditions, the provisions of 
subsection (f)(3) of this section shall apply. 

The pick up of employee contributions by an employer as provided for 
hereunder shall be equally applicable to participant contributions required 
under the optional retirement program as specified in G.S. 135-5.1(c). 

(b2) Retroactive Adjustment in Compensation or an Underreporting of 
Compensation. — A member who is awarded backpay in cases of a denied 
promotional opportunity in which the aggrieved member is granted a promo- 
tion retroactively, or in cases in which an employer errs in the reporting of 
compensation, including the employee and employer contributions, the mem- 
ber and employer may make employee and employer contributions on the 
retroactive or additional compensation, after submitting clear and convincing 
evidence of the retroactive promotion or underreporting of compensation, as 
follows: 

(1) Within 90 days of the denial of the promotion or the error in reporting, 
by the payment of employee and employer contributions that would 
have been paid; or 

(2) After 90 days of the denial of the promotion or the error in reporting, 
by the payment of the employee and employer contributions that 
would have been paid plus interest compounded annually at a rate 
equal to the greater of the average yield on the pension accumulation 
fund for the preceding calendar year or the actuarial investment 
rate-of-return assumption, as adopted by the Board of Trustees. 

For members electing to make the employee contributions on the retroactive 
adjustment in compensation or on the underreported compensation, the 
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member’s employer, which granted the retroactive promotion or erred in 
underreporting compensation and contributions, shall make the required 
employer contributions. Nothing contained in this subsection shall prevent an 
employer from paying all or a part of the interest assessed on the employee 
contributions; and to the extent paid by the employer, the interest paid by the 
employer shall be credited to the pension accumulation fund; provided, 
however, an employer does not discriminate against any member or group of 
members in his employ in paying all or any part of the interest assessed on the 
employee contributions due. 

In the event the retroactive adjustment in compensation or the 
underreported compensation is for a period that occurs during the four 
consecutive calendar years that would have produced the highest average 
annual compensation pursuant to G.S. 135-1(5) the compensation the member 
would have received during the period shall be included in calculating the 
member’s average final compensation only in the event the appropriate 
employee and employer contributions are paid on such compensation. 

An employer error in underreporting compensation shall not include a 
retroactive increase in compensation that occurs during the four consecutive 
calendar years that would have produced the highest average annual compen- 
sation pursuant to G.S. 135-1(5) for reasons other than a wrongfully denied 
promotional opportunity where the member is promoted retroactively. 

(c) Annuity Reserve Fund. — The annuity reserve fund shall be the fund in 
which shall be held the reserves on all annuities in force and from which shall 
be paid all annuities and all benefits in lieu of annuities, payable as provided 
in this Chapter. Should a beneficiary retired on account of disability be 
restored to active service with a compensation not less than his average final 
compensation at the time of his last retirement his annuity reserve shall be 
transferred from the annuity reserve fund to the annuity savings fund and 
credited to his individual account therein. 

(d) Pension Accumulation Fund. — The pension accumulation fund shall be 
the fund in which shall be accumulated all reserves for the payment of all 
pensions and other benefits payable from contribution made by employers and 
from which shall be paid all pensions and other benefits on account of members 
with prior service credit. Contributions to and payments from the pension 
accumulation fund shall be made as follows: 

(1) On account of each member there shall be paid in the pension 
accumulation fund by employers an amount equal to a certain 
percentage of the actual compensation of each member to be known as 
the “normal contribution,” and an additional amount equal to a 
percentage of his actual compensation to be known as the “accrued 
liability contribution.” The rate per centum of such contributions shall 
be fixed on the basis of the liabilities of the Retirement System as 
shown by actuarial valuation. Until the first valuation the normal 
contribution shall be two and fifty-seven one-hundredths percent 
(2.57%) for teachers, and one and fifty-seven one-hundredths percent 
(1.57%) for State employees, and the accrued liability contribution 
shall be two and ninety-four one-hundredths percent (2.94%) for 
teachers and one and fifty-nine one-hundredths percent (1.59%) of the 
salary of other State employees. 

(2) On the basis of regular interest and of such mortality and other tables 
as shall be adopted by the Board of Trustees, the actuary engaged by 
the Board to make each valuation required by this Chapter during the 
period over which the accrued liability contribution is payable, imme- 
diately after making such valuation, shall determine the uniform and 
constant percentage of the earnable compensation of the average new 
entrant throughout his entire period of active service which would be 
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sufficient to provide for the payment of any pension payable on his 
account. The rate per centum so determined shall be known as the 
“normal contribution” rate. After the accrued liability contribution has 
ceased to be payable, the normal contribution rate shall be the rate 
per centum of the earnable salary of all members obtained by 
deducting from the total liabilities of the pension accumulation fund 
the amount of the funds in hand to the credit of that fund and dividing 
the remainder by one per centum of the present value of the prospec- 
tive future salaries of all members as computed on the basis of the 
mortality and service tables adopted by the Board of Trustees and 
regular interest. The normal rate of contribution shall be determined 
by the actuary after each valuation. 

(3) Immediately succeeding the first valuation the actuary engaged by the 
Board of Trustees shall compute the rate per centum of the total 
annual compensation of all members which is equivalent to four 
percent (4%) of the amount of the total pension liability on account of 
all members and beneficiaries which is not dischargeable by the 
aforesaid normal contribution made on account of such members 
during the remainder of their active service. The rate per centum 
originally so determined shall be known as the “accrued liability 
contribution” rate. Such rate shall be increased on the basis of 
subsequent valuations if benefits are increased over those included in 
the valuation on the basis of which the original accrued liability 
contribution rate was determined. Upon certification by the actuary 
engaged by the Board of Trustees that the accrued liability contribu- 
tion rate may be reduced without impairing the Retirement System, 
the Board of Trustees may cause the accrued liability contribution 
rate to be reduced. 

(4) The total amount payable in each year to the pension accumulation 
fund shall not be less than the sum of the rate per centum known as 
the normal contribution rate and the accrued liability contribution 
rate of the total actual compensation of all members during the 
preceding year: Provided, however, that, subject to the provisions of 
subdivision (3) of this subsection the amount of each annual accrued 
liability contribution shall be at least three percent (3%) greater than 
the preceding annual accrued liability payment, and that the aggre- 
gate payment by employers shall be sufficient, when combined with 
the amount in the fund, to provide the pensions and other benefits 
payable out of the fund during the year then current. 

(5) The accrued liability contribution shall be discontinued as soon as the 
accumulated reserve in the pension accumulation fund shall equal the 
present value as actuarially computed and approved by the Board of 
Trustees, of the total liability of such fund less the present value, 
computed on the basis of the normal contribution rate then in force, of 
the prospective normal contributions to be received on account of all 
persons who are at the time members. 

(6) All pensions, and benefits in lieu thereof, with the exception of those 
payable on account of members who received no prior service allow- 
ance, payable from contributions of employer shall be paid from the 
pension accumulation fund. 

(7) Upon the retirement of a member not entitled to credit for prior 
service, an amount equal to his pension reserve shall be transferred 
from the pension accumulation fund to the pension reserve fund. 

(e) Pension Reserve Fund. — The pension reserve fund shall be the fund in 
which shall be held the reserves on all pensions granted to members not 
entitled to credit for prior service and from which such pensions and benefits 
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in lieu thereof shall be paid. Should such a beneficiary retired on account of 

disability be restored to active service with a compensation not less than his 

average final compensation at the time of his last retirement, the pension 
thereon shall be transferred from the pension reserve fund to the pension 
accumulation fund. Should the pension of such disability beneficiary be 
reduced as a result of an increase in his earning capacity, the amount of the 
annual reduction in his pension shall be paid annually into the pension 
accumulation fund during the period of such reduction. 

(f) Collection of Contributions. — 
(1) The collection of members’ contributions shall be as follows: 

a. Each employer shall cause to be deducted on each and every 
payroll of a member for each and every payroll subsequent to the 
date of establishment of the Retirement System the contributions 
payable by such member as provided in this Chapter, and the 
employer shall draw his warrant for the amount so deducted, 
payable to the Teachers’ and State Employees’ Retirement System 
of North Carolina, and shall transmit the same, together with 
schedule of the contributions, on such forms as prescribed. 

(2) The collection of employers’ contributions shall be made as follows: 

a. Upon the basis of each actuarial valuation provided herein there 
shall be prepared biennially and certified to the Department of 
Administration a statement of the total amount necessary for the 
ensuing biennium to the pension accumulation and expense 
funds, as provided under subsections (d) and (f) of this section, 
and these funds shall be handled and disbursed in accordance 
with Chapter 100, Public Laws of 1929, and amendments thereto 
(G.S. 143-1 et seq.), known as the Executive Budget Act. 

b. Until the first valuation has been made and the rates computed as 
provided in subsection (d) of this section, the amount payable by 
employers on account of the normal and accrued liability contri- 
butions shall be five and fifty-one one-hundredths percent (5.51%) 
of the payroll of all teachers and three and sixteen one-hun- 
dredths percent (3.16%) for other State employees. 

c. Repealed by Session Laws 1993, c. 257, s. 13. 

d. Each board of education in each county and each board of educa- 
tion in each city in which teachers or other employees of the 
schools receive compensation for services in the public schools 
from sources other than the appropriation of the State of North 
Carolina shall pay the Board of Trustees of the State Retirement 
System such rate of their respective salaries as are paid those of 
other employees. 

. Each employer shall transmit monthly to the State Retirement 
System on account of each employee, who is a member of this 
System, an amount sufficient to cover the normal contribution 
and the accrued liability contribution of each member employed 
by such employer for the preceding month. 

(3) In the event the employee or employer contributions required under 
this section are not received by the date set by the Board of Trustees, 
the Board shall assess the employer with a penalty of 1% per month 
with a minimum penalty of twenty-five dollars ($25.00). If within 90 
days after request therefor by the Board any employer shall not have 
provided the System with the records and other information required 
hereunder or if the full accrued amount of the contributions provided 
for under this section due from members employed by an employer or 
from an employer other than the State shall not have been received by 
the System from the chief fiscal officer of such employer within 30 
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days after the last due date as herein provided, then, notwithstanding 
anything herein or in the provisions of any other law to the contrary, 
upon notification by the Board to the State Treasurer as to the default 
of such employer as herein provided, any distributions which might 
otherwise be made to such employer from any funds of the State shall 
be withheld from such employer until notice from the Board to the 
State Treasurer that such employer is no longer in default. 

(g) Merger of Annuity Reserve Fund and Pension Reserve Fund into 
Pension Accumulation Fund. — Notwithstanding the foregoing, effective at 
such date not later than December 31, 1959, as the Board of Trustees may 
determine, the annuity reserve fund and the pension reserve fund shall be 
merged into and become a part of the pension accumulation fund, provided 
that such merger shall in no way adversely affect the rights of any members or 
retired members of the System and further provided the Board of Trustees 
shall be and hereby is authorized to make such changes in the accounting 
methods and procedures of the System from time to time as, in its opinion, are 
in the interest of sound and proper administration of the System. 

(h) Repealed by Session Laws 1965, c. 780, s. 1. (1941, c. 25, s. 8; c. 143; 
odo 01. LIA oc. A58, Sse), 2821950, co 11o5,88..3-5; 1959; ¢. 513,,s..4; 
OG seo, Ss24.0 el OGoxcr (S048 a1t1967,,00720; sSr125 13;-1969 20) 1223308. 
he elOraavoonli( isst2mlOnel OVOer457, s#b70.87918246;-1977, c::909; 1981.) 
636, s. 1; c. 1000, ss. 1, 2; 1981 (Reg. Sess., 1982), c. 1282, s. 8; 1985, c. 539, ss. 
152): Mice CHDSD sao (Shs 11993..¢.-257,.s. 13; 1997-430, s:,11; 2003-359; 
Srl: 


Editor’s Note. — This section, as amended 
by Session Laws 1993, c. 257, s. 13 does not 
contain a subdivision (f)(1)b. 


CASE NOTES 


Funding. — Teachers’ and State Employees’ 
Retirement System of North Carolina, Consol- 
idated Judicial Retirement System of North 
Carolina, and Legislative Retirement System 
are funded by both employee and State, or 
employer, contributions under G.S. 135-8, 135- 
68, 135-69, 120-4.19, and 120-4.20; these sys- 
tems provide for a systematic method of fund- 
ing of the respective retirement system with 
employee contributions computed as a set per- 
centage of the employees’ salaries, and with 
systematic employer contributions in accor- 
dance with formulas mandated by the retire- 
ment statutes, which include calculations by an 
actuary based on the actuarial valuation of 
liabilities of the retirement systems. State km- 
ployees Ass’n of N.C., Inc. v. State, 154 N.C. 
Appi oie job.2d p2o, 20025 N.C. “App. 
LEXIS 1451 (2002). 


Local Unit Contribution. — Where a local 
unit assumes the burden of supplementing 
State support for the schools, the provision of 
subsection (b)(3) of this section that the local 
unit make its contribution and the taxing au- 
thority provide the necessary funds is manda- 
tory. Bridges v. City of Charlotte, 221 N.C. 472, 
20 S.E.2d 825 (1942), holding no vote necessary 
to tax to meet deficiency in previously autho- 
rized tax. 

Applied in Stanley v. Retirement & Health 
Benefits Div., 66 N.C. App. 122, 310 S.E.2d 637 
(1984). 

Cited in Harris v. Board of Comm’rs, 1 N.C. 
App. 258, 161 S.E.2d 213 (1968); Stanley v. 
Retirement & Health Benefits Div., 55 N.C. 
App. 588, 286 S.E.2d 643 (1982). 


§ 135-9. Exemption from garnishment, attachment, etc. 


Except for the applications of the provisions of G.S. 110-136, and G.S. 
110-136.3 et seq., and in connection with a court-ordered equitable distribution 
under G.S. 50-20, the right of a person to a pension, or annuity, or a retirement 
allowance, to the return of contributions, the pension, annuity or retirement 
allowance itself, any optional benefit or any other right accrued or accruing to 
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any person under the provisions of this Chapter, and the moneys in the various 
funds created by this Chapter, are exempt from levy and sale, garnishment, 
attachment, or any other process whatsoever, and shall be unassignable except 
as in this Chapter specifically otherwise provided. Notwithstanding any 
provisions to the contrary, any overpayment of benefits to a member in a 
State-administered retirement system or the former Disability Salary Contin- 
uation Plan or the Disability Income Plan of North Carolina may be offset 
against any retirement allowance, return of contributions or any other right 
accruing under this Chapter to the same person, the person’s estate, or 
designated beneficiary. (1941, c. 25, s. 9; 1985, c. 402, s. 1; c. 649, s. 5; 1987, c. 


138, SE29h) 1989 sca Oboe ml; €6 792.1642) 55) 


Legal Periodicals. — For comment on this 
enactment, see 19 N.C.L. Rev. 519 (1941). 


CASE NOTES 


The language of this section is clear and 
unequivocal. A person’s rights to state em- 
ployee retirement benefits are not assignable. 
Reynolds v. North Carolina State Employees 
Credit Union, 31 Bankr. 296 (Bankr. E.D.N.C. 
1983). 

This section and G.S. 50-20(b)(3) do not 
require entry of a Qualified Domestic Re- 
lations Order to assign a retirement plan; 
therefore, the plain language of a property 
settlement agreement incorporated into a con- 
sent order served to secure ex-wife’s twenty 
percent interest in her ex-husband’s state uni- 
versity retirement plan. Patterson ex rel. Jor- 
dan v. Patterson, 137 N.C. App. 653, 529 S.E.2d 
484, 2000 N.C. App. LEXIS 505 (2000). 

G.S. 1C-1601(c) does not preclude the 
use of this section by a bankruptcy debtor 
to claim an exemption in state employee retire- 
ment benefits. In re Hare, 32 Bankr. 16 (Bankr. 
E.D.N.C. 1983). 

The designation of “retirement” as 
“other collateral” on loan document was 
clearly misleading, since the “retirement” 
account of a state employee is unassignable, 
and therefore not available as a source of secu- 


rity to a creditor. Petersen v. State Employees 
Credit Union (In re Kittrell), 115 Bankr. 873 
(Bankr. M.D.N.C. 1990). 

Credit union deceived borrower by pur- 
porting to have enforceable security inter- 
est in retirement accounts. Practices and 
actions of credit union in deceiving borrower 
into thinking that credit union had a valid, 
enforceable security interest in his retirement 
account by inserting the word “retirement” in 
the “other collateral” block on front of loan 
documents and having debtor sign documents 
at the time of making his first loan, which 
authorized the sending of employee’s retire- 
ment checks to the credit union and depositing 
therein and the filing away of these forms and 
applying them to all loans made thereafter 
violated public policy of protecting the retire- 
ment accounts of teachers and other state em- 
ployees. Petersen v. State Employees Credit 
Union (In re Kittrell), 115 Bankr. 873 (Bankr. 
M.D.N.C. 1990). 

Cited in Wells v. Consolidated Judicial Re- 
tirement Sys., 186 N.C. App. 671, 526 S.E.2d 
486, 2000 N.C. App. LEXIS 162 (2000), aff’d, 
304 N.C. 313, 553 S.E.2d 877 (2001). 


§ 135-10. Protection against fraud. 


Any person who shall knowingly make any false statement or shall falsify or 
permit to be falsified any record or records of this Retirement System in any 
attempt to defraud such System as a result of such act shall be guilty of a Class 
1 misdemeanor. Should any change or error in the records result in any 
member or beneficiary receiving from the Retirement System more or less than 
he would have been entitled to receive had the records been correct, the Board 
of Trustees shall correct such error, and as far as practicable, shall adjust the 
payment in such a manner that the actuarial equivalent of the benefit to which 
such member or beneficiary was correctly entitled shall be paid. (1941) cs2hsce 
10; 19037 COs msno (3) 1904 Hx, Sess, C174 6 4a 
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CASE NOTES 
Legislative Intent. — This section shows _ retirees did not mandate the use of a mortality 


the intent of the General Assembly to allow the 
courts to require that compensation paid for 
underpayment of a pension compensation be 
paid at the actuarial value. Faulkenbury v. 
Teachers’ & State Emps. Retirement Sys., 345 
N.C. 683, 483 S.E.2d 422 (1997). 

Calculation of Additional Benefit. — The 


factor, where the right to payments was not 
forfeited upon the death of a retiree but was 
passed to the retiree’s survivors. Faulkenbury 
v. Teachers’ & State Employees’ Ret. Sys., 132 
N.C; App. 137) 510)5.F.20d1675,, 1999. N C..App. 
LEXIS 89 (1999), cert. denied, 350 N.C. 379, 
536 S.E.2d 620 (1999). 


re-calculation of additional benefits owed to 


§ 135-10.1. Failure to respond. 


If a member fails to respond in any way within 90 days after preliminary 
option figures and Form 6-E, Election of Benefits, are mailed, the Form 6, 
Application for Service, Early or Disability Retirement, shall be null and void; 
the retirement system shall not be liable for any benefits due on account of the 
voided application, and a new application must be filed establishing a 
subsequent effective date of retirement. If an applicant for disability retire- 
ment fails to furnish requested additional medical information within 90 days 
following such request, the application shall be declared null and void under 
the same conditions outlined above, unless the applicant is eligible for early or 
service retirement in which case the application shall be processed accordingly, 
using the same effective date as would have been used had the application for 
disability retirement been approved. (2005-91, s. 4.) 


Editor’s Note. — Session Laws 2005-91, s. 
16, made this section effective July 1, 2005. 


§ 135-11. Application of other pension laws. 


Subject to the provisions of Article 2, Chapter 135 of the General Statutes, 
Volume 17, as amended, no other provisions of law in any other statute which 
provides wholly or partly at the expense of the State of North Carolina for 
pensions or retirement benefits for teachers or State employees of the said 
State, their widows, or other dependents shall apply to members or beneficia- 
ries of the Retirement System established by this Chapter, their widows or 
other dependents. (1941, c. 25, s. 11; 1955, c. 1155, s. 6.) 


§ 135-12. Obligation of maintaining reserves and paying 
benefits. 


The maintenance of annuity reserves and pension reserves as provided for 
and regular interest creditable to the various funds as provided in G.S. 135-8, 
and the payment of all pensions, annuities, retirement allowances, refunds 
and other benefits granted under the provisions of this Chapter, are hereby 
made obligations of the pension accumulation fund. All income, interest and 
dividends derived from deposits and investments authorized by this Chapter 
shall be used for the payment of the said obligations of the said fund. (1941, c. 
ASHE.) 


§ 135-13. Certain laws not repealed; suspension of pay- 
ments and compulsory retirement. 

Nothing in this Chapter shall be construed to repeal or invalidate any of the 

provisions of Chapter 483 of the Public-Local Laws of 1919, or Chapter 385 of 
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the Public-Local Laws of 1921, as amended, relating to pensions for school 
teachers in New Hanover County. No payment on account of any benefit 
granted under the provisions of G.S. 135-5, subsections (a) and (d) inclusive, 
shall become effective or begin to accrue until the end of one year following the 
date the System is established nor shall any compulsory retirement be made 
during such period. (1941, c. 25, s. 13.) 


§ 135-14. Pensions of certain former teachers and State 
employees. 


On and after July 1, 1983, special pensions and allowances of certain former 
teachers and State employees shall be paid out of the Pension Accumulation 
Fund of the Retirement System, as follows: 

(1) Any person who was a teacher or employee, as defined in G.S. 
135-1(10) and (25), for 20 or more years, whose separation from 
service was prior to April 1, 1956, was not due to any dishonorable 
cause, and who had attained age 65 prior to July 1, 1960, shall upon 
application be paid an allowance of one hundred seventy-three dollars 
and twenty-five cents ($173.25) per month. 

(2) Any beneficiary who did not qualify for Social Security benefits and 
had 20 or more years of creditable service and qualified for a 
minimum eighty-five dollars ($85.00) per month under the provisions 
of Chapter 1140 of the 1965 Session Laws, shall be paid the allowance 
in effect on June 30, 1983. 

(3) Any beneficiary who did not qualify for Social Security benefits and 
who had 15 years but less than 20 years of creditable service and 
qualified for a benefit of four dollars ($4.00) per month for each year 
of creditable service under the provisions of Chapter 1199 of the 1965 
Session Laws shall be paid the allowance in effect on June 30, 1983. 

(4) All the allowances in subsections (1) through (3) of this section may be 
adjusted by any cost-of-living increases in retirement allowances 
provided by the General Assembly or by the Board of Trustees. (1943, 
ce. (85; 1953, c. 1132, 5. 1; 1955, c. 1199, ss. 1, 2; 1957; ec. 852; 1408! 
14125 1989,/¢. 538, s1; 1979 cx 105 7% ssi 92451988) Ci76le aagoan 


§ 135-14.1. Certain school superintendents and assistant 
superintendents. 


Any person who has been a superintendent or assistant superintendent in 
the public schools of North Carolina for a total of 20 years or more and who was 
not a superintendent or assistant superintendent in the public schools of this 
State at the time of the enactment of the Teachers’ and State Employees’ 
Retirement System Act, the same being this Chapter, and whose cessation of 
employment as a superintendent or assistant superintendent was not due to 
any dishonorable cause shall be entitled to receive benefits under said 
Retirement Act for such services in the same manner and to the same extent 
as such 20 years of prior service would have entitled such superintendent or 
assistant superintendent had he or she been a superintendent or assistant 
superintendent in the public schools at the time said Retirement Act became 
effective, and had chosen to become a member of the Retirement System, 
provided that such former superintendent or assistant superintendent has 
returned to State service and been employed for at least five years and has 
reached the age of 65 before July 1, 1957; provided, further, the monthly 
benefit to such former superintendent or assistant superintendent shall be 
equal to the minimum provided with respect to teachers under the provisions 
of G.S. 135-14, as amended. (1957, c. 1431.) 
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§ 135-15: Repealed by Session Laws 1949, c. 1056, s. 9. 


§ 135-16. Employees transferred to North Carolina State 
Employment Service by act of Congress. 


Notwithstanding any provision contained in this Chapter, any employee of 
the United States Employment Service who was transferred to and became 
employed by the State of North Carolina, or any of its agencies, on November 
16, 1946, by virtue of Public Laws 549, 79th Congress, Chapter 672, 2nd 
Session, and who was employed by the War Manpower Commission or the 
United States Employment Service between J anuary 1, 1942, and November 
15, 1946, shall be deemed to have been engaged in membership service as 
defined by this Chapter for any payroll period or periods between such dates: 
Provided, that any such employee or member on or before J anuary 1, 1948, 
pays to the Board of Trustees for the benefit of the proper fund or account an 
amount equal to the accumulated contributions, with interest thereon, that 
such employee or member would have made during such period if he had been 
a member of the Retirement System with earnable compensation based on the 
salary received for such period and as limited by this Chapter: Provided, 
further that funds are made available by the United States Employment 
Service, or other federal agency, to the Employment Security Commission for 
the payment of and the Employment Security Commission pays to the Board 
of Trustees for the benefit of the proper fund a sum equal to the employer’s 
contributions that would have been paid for such period for members or 
employees who pay the accumulated contributions provided in this section. 

The Board of Trustees is authorized to adopt and issue all necessary rules 
and regulations for the purpose of administering and enforcing the provisions 
of this section. (1947, c. 464, s. 1; c. 598, s. 1.) 


§ 135-16.1. Blind or visually impaired employees. 


(a) On July 1, 1971, all blind or visually impaired employees employed by 
the Department of Health and Human Services shall be enrolled as members 
of the Teachers’ and State Employees’ Retirement System. All such employees 
shall be given full credit for all service theretofore as employees of the 
Department of Health and Human Services. All retired employees drawing or 
receiving benefits from and under the private retirement plan purportedly 
created on December 6, 1966, by the Bureau of Employment for the Blind 
Division pursuant to a trust agreement purportedly entered into with a private 
banking institution as trustee shall continue to be paid by the Teachers’ and 
State Employees’ Retirement System benefits in the same amount which they 
purportedly were entitled to under the private retirement plan and trust 
agreement, except that such retired persons shall be eligible for such annual 
cost-of-living increases as may be provided for retirement members of the 
Teachers’ and State Employees’ Retirement System under the provisions of 
this Article. 

(b) Upon the enrollment of the employees in the Teachers’ and State 
Employees’ Retirement System, the purported private retirement plan and 
trust agreement hereinabove referred to shall be dissolved and terminated. 

(c) Notwithstanding the foregoing, blind persons licensed by the State and 
operating vending facilities under contract with the Department of Health and 
Human Services, Division of Services for the Blind and its successors, 
hereinafter referred to as licensed vendors, so licensed on and after October 1, 
1983, shall not be members of the Retirement System. All licensed vendors in 
service or who are members of the Retirement System before October 1, 1983, 
shall make an irrevocable election to do one of the following: 
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(1) Continue contributing membership service as if an employee under 
the same conditions and requirements as are otherwise provided, and 
have the rights of a member to all benefits and a retirement allow- 
ance; 

(2) Receive a return of accumulated contributions with cessation of 
contributing membership service, under G.S. 135-5(f), and in any 
event with regular interest regardless of membership service; or 

(3) Terminate contributing membership service and be entitled alterna- 
tively to the benefits and allowances provided under G.S. 135-3(8) or 
135-5(a). (1971 ce 1025, s. 3; 1973, c. 476, 8. 1437 1983 8c. SG feces 
1997-443, s. 11A.118(a); 2000-121, s. 28.) 


§ 135-17. Facility of payment. 


In the event of the death of a member or beneficiary not survived by a person 
designated to receive any return of accumulated contributions or balance 
thereof, or in the event that the Board of Trustees shall find that a beneficiary 
is unable to care for his affairs because of illness or accident, any benefit 
payments due may, unless claim shall have been made therefor by a duly 
appointed guardian, committee or other legal representative, be paid to the 
spouse, a child, a parent or other blood relative, or to any person deemed by the 
Board of Trustees to have incurred expense for such beneficiary or deceased 
member, and any such payments so made shall be a complete discharge of the 
habilities of this Retirement System therefor. (1949, c. 1056, s. 6.) 


§ 135-18: Repealed by Session Laws 1969, c. 1223, s. 14. 


§ 135-18.1. Transfer of credits from the North Carolina 
Local Governmental Employees’ Retirement 
System. 


(a) Any person who is a member of the Teachers’ and State Employees’ 
Retirement System of North Carolina on July 1, 1951, and who was previously 
a member of the North Carolina Governmental Employees’ Retirement Sys- 
tem, hereafter in this section referred to as the local system, shall be entitled 
to transfer to this Retirement System his credits for membership and prior 
service in the local system as of the date of termination of membership in the 
local system, notwithstanding that his membership in the local system may 
have been terminated prior to July 1, 1951: Provided, such member shall 
deposit in this Retirement System prior to January 1, 1952, the full amount of 
any accumulated contributions standing to his credit in, or previously with- 
drawn from, the local system and shall apply to the Board of Trustees of this 
Retirement System for a transfer of credit from the local system. Any person 
who becomes a member of this Retirement System on or after July 1, 1951, 
shall be entitled prior to his retirement to transfer to this Retirement System 
his credits for membership and prior service in the local system: Provided, the 
actual transfer of employment is made while his account in the local system is 
active and such person shall request the local system to transfer his accumu- 
lated contributions, interest, and service credits to this Retirement System; 
provided further, with respect to any person who becomes a member of this 
Retirement System after July 1, 1969, the local system agrees to transfer to 
this Retirement System the amount of reserve held in the local system as a 
result of previous contributions of the employer on behalf of the transferring 
employee. 

(b) The accumulated contributions withdrawn from the local system and 
deposited in this Retirement System shall be credited to such member’s 
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account in the annuity savings fund of this Retirement System and shall be 

deemed, for the purpose of computing any benefits subsequently payable from 

oe annuity savings fund, to be regular contributions made on the date of such 
eposit. 

(c) Upon the deposit in this Retirement System of the accumulated contri- 
butions previously withdrawn from the local system the Board of Trustees of 
this Retirement System shall request the Board of Trustees of the local system 
to certify to the period of membership service credit and the regular accumu- 
lated contributions attributable thereto and to the period of prior service 
credit, if any, and the contributions with interest allowable as a basis for prior 
service benefits in the local system, as of the date of termination of member- 
ship in the local system. Credit shall be allowed in this System for the service 
so certified in determining the member’s credited service and, upon his 
retirement he shall be entitled, in addition to the regular benefits allowable on 
account of his participation in this Retirement System, to the pension which 
shall be the actuarial equivalent at age 65 or at retirement, if prior thereto, of 
the amount of the credit with interest thereon representing contributions 
attributable to his service credits in the local system. 

(d) The Board of Trustees of the Retirement System shall effect such rules 
as it may deem necessary to prevent any duplication of service, interest or 
other credits which might otherwise occur. (1951, c. 797; 1961, c. 516, s. 7; 
Pocarem OU cw ie LUGO ero 2> ts. lolol collicss: 169h 72 1973: 241 ents) 


CASE NOTES 


Transfer of Local Creditable Service to 
State System. — In determining the date of 
eligibility of state employee petitioner to pur- 
chase retirement credits under Teachers’ and 


spent in the military service, petitioner could 
not include service in the Local Governmental 
Employees’ Retirement System. Worrell v. 
North Carolina Dep’t of State Treas., 333 N.C. 


State Employees’ Retirement System for time 528, 427 S.E.2d 871 (1993). 


§ 135-18.2: Repealed by Session Laws 1959, c. 538, s. 3. 


§ 135-18.3. Conditions under which amendments void. 


If for any reason the federal-state agreement provided in Article 2 of Chapter 
135 of the General Statutes, Volume 17 [now Volume 15], as amended, is not 
entered upon, or the referendum authorized therein with respect to positions 
covered by the Teachers’ and State Employees’ Retirement System of North 
Carolina is not held, or the conditions specified in section 218 (d)(3) of this 
Social Security Act with respect to such referendum if held are not met, this act 
saat! bemull) and-void: (1955) 'c111'55, sv 7) 

(ey 


Editor’s Note. — The words “this act” in this 135-1, 


section refer to Session Laws 1955, c. 1155, 


which amended the following: 
135-3, 135-5, 135-8 and 135-11. 


§ 135-18.4. Reservation of power to change. 


The General Assembly reserves the right at any time and from time to time, 
and if deemed necessary or appropriate by said General Assembly in order to 
coordinate with any changes, in the benefit and other provisions of the Social 
Security Act made after January 1, 1955, to modify or amend in whole or in 
part any or all of the provisions of the Teachers’ and State Employees’ 
Retirement System of North Carolina. (1955, c. 1155, s. 8.) 
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CASE NOTES 


Cited in Faulkenbury v. Teachers’ & State 
Emps. Retirement Sys., 345 N.C. 683, 483 
S.E.2d 422 (1997). 


§ 135-18.5. Provision for emergency expenses of integra- 
tion of System. 


For the purpose of meeting the expenses involved in administering the 
provisions of this Article to June 30, 1959, and in holding the referendum 
described herein with respect to positions covered under the Teachers’ and 
State Employees’ Retirement System of North Carolina as established by 
Article 1 of Chapter 135 of the General Statutes, Volume 17, as amended, any 
funds not otherwise provided for such purpose by action of the General 
Assembly during the session of 1955 or 1957 may be borrowed from the pension 
accumulation fund of such System; provided, however, that the amount so 
borrowed and the expenditure thereof shall be subject to the approval of the 
Board of Trustees of such System and the assistant director of the budget, and 
that such amounts so borrowed shall be repaid as soon as practicable. (1955, c. 
boas S "os LIowce soo: Ss, 9:) 


§ 135-18.6. Termination or partial termination; discon- 
tinuance of contributions. 


In the event of the termination or partial termination of the Retirement 
System or in the event of complete discontinuance of contributions under the 
Retirement System, the rights of all affected members to benefits accrued to 
the date of such termination, partial termination, or discontinuance, to the 
extent funded as of such date, or the amounts credited to the members’ 
accounts, shall be nonforfeitable and fully vested. (1987, c. 177, s. 1(a), (b).) 


Editor’s Note. — Session Laws 1987, c.177, United States Department of Treasury, that the 
s. l(c), made this section effective upon the first | Retirement Systems were qualified trusts un- 
day of the calendar month following the State’s der Section 401(a) of the Internal Revenue 
receipt of a favorable letter of determination or Code of 1954 as amended. A favorable letter 
ruling from the Internal Revenue Service, was received prior to the enactment of c. 177. 


§ 135-18.7. Internal Revenue Code compliance. 


(a) Notwithstanding any other provisions of law to the contrary, compensa- 
tion for any calendar year after 1988 in which employee or employer contri- 
butions are made and for which annual compensation is used for computing 
any benefit under this Article shall not exceed the higher of two hundred 
thousand dollars ($200,000) or the amount determined by the Commissioner of 
Internal Revenue as the limitation for calendar years after 1989; provided the 
imposition of the limitation shall not reduce a member’s benefit below the 
amount determined as of December 31, 1988. 

Effective January 1, 1996, the annual compensation of a member taken into 
account for determining all benefits provided under this Article shall not 
exceed one hundred fifty thousand dollars ($150,000), as adjusted pursuant to 
section 401(a)(17)(B) of the Internal Revenue Code and any regulations issued 
under the Code. However, with respect to a person who became a member of 
the Retirement System prior to January 1, 1996, the imposition of this 
limitation on compensation shall not reduce the amount of compensation 
which may be taken into account for determining the benefits of that member 
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under this Article below the amount of compensation which would have been 
recognized under the provisions of this Article in effect on July 1, 1993. 

Effective January 1, 2002, the annual compensation of a person, who became 
a member of the Retirement System on or after January 1, 1996, taken into 
account for determining all benefits accruing under this Article for any plan 
year after December 31, 2001, shall not exceed two hundred thousand dollars 
($200,000) or the amount otherwise set by the Internal Revenue Code or 
determined by the Commissioner of Internal Revenue as the limitation for 
calendar years after 2002. 

(b) Notwithstanding any other provisions of law to the contrary, the annual 
benefit payable on behalf of a member shall, if necessary, be reduced to the 
extent required by Section 415(b) and with respect to calendar years commenc- 
ing prior to January 1, 2000, Section 415(e) of the Internal Revenue Code, as 
adjusted by the Secretary of the Treasury or his delegate pursuant to Section 
415(d) of the Code. If a member is a participant under any qualified defined 
contributions plan that is required to be taken into account for the purposes of 
the limitation contained in Section 415 of the Internal Revenue Code, the 
annual benefit payable under this Article shall be reduced to the extent 
required by Section 415(e) prior to making any reduction under the defined 
contribution plan provided by the employer. However, with respect to a 
member who has benefits accrued under this Article but whose benefit had not 
commenced as of December 31, 1999, the combined plan limitation contained 
in Section 415(e) of the Internal Revenue Code shall not be applied to such 
member for calendar years commencing on or after January 1, 2000. 

(c) On and after January 1, 1989, the retirement allowance of a member who 
has terminated employment shall begin no later than the later of April 1 of the 
calendar year following the calendar year that the member attains 70 42 years 
of age or April 1 of the calendar year following the calendar year in which the 
member terminates employment. 

(d) This subsection applies to distributions made on or after January 1, 
1993. Notwithstanding any other provision of the Plan to the contrary that 
would otherwise limit a distributee’s election under this Article, a distributee 
may elect, at the time and in the manner prescribed by the Plan administrator, 
to have any portion of an eligible rollover distribution paid directly to an 
eligible retirement plan specified by the distributee in a direct rollover. 
Provided, an eligible rollover distribution is any distribution of all or any 
portion of the balance to the credit of the distributee, except that an eligible 
rollover distribution does not include: any distribution that is one of a series of 
substantially equal periodic payments (not less frequently than annually) 
made for the life (or life expectancy) of the distributee or the joint lives (or joint 
life expectancies) of the distributee and the distributee’s designated benefi- 
ciary, or for a specified period of 10 years or more; any distribution to the extent 
such distribution is required under section 401(a)(9) of the Code; and the 
portion of any distribution that is not includible in gross income (determined 
without regard to the exclusion for net realized appreciation with respect to 
employer securities). Effective as of January 1, 2002, and notwithstanding the 
preceding sentence, a portion of a distribution shall not fail to be an eligible 
rollover distribution merely because the portion consists of after-tax employee 
contributions which are not includible in gross income. However, such portion 
may be transferred only to an individual retirement account or annuity 
described in Section 408(a) or (b) of the Code, or to a qualified defined 
contribution plan described in Section 401(a) or 403(a) of the Code that agrees 
to separately account for amounts so transferred, including separately ac- 
counting for the portion of such distribution which is includible in gross income 
and the portion of such distribution which is not so includible. Provided, an 
eligible retirement plan is an individual retirement account described in 
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section 408(a) of the Code, an individual retirement annuity described in 
section 408(b) of the Code, an annuity plan described in section 403(a) of the 
Code, or a qualified trust described in section 401(a) of the Code, that accepts 
the distributee’s eligible rollover distribution. Effective on and after January 1, 
2002, an eligible retirement plan shall also mean an annuity contract de- 
scribed in Section 403(b) of the Code and an eligible plan under Section 457(b) 
of the Code which is maintained by a state, political subdivision of a state, or 
any agency or instrumentality of a state or political subdivision of a state and 
which agrees to separately account for amounts transferred into such plan 
from this Plan. The definition of eligible retirement plan shall also apply in the 
case of a distribution to surviving spouse, or to a spouse or former spouse who 
is the alternate payee under a qualified domestic relations order, as defined in 
Section 414(p) of the Internal Revenue Code, or a court-ordered equitable 
distribution of marital property, as provided under G.S. 50-30. Provided, a 
distributee includes an employee or former employee. Provided further, a 
direct rollover is a payment by the Plan to the eligible retirement plan specified 
by thecdistributees (1989, ¢: 276... 38:,1993, cabo les. 6: 1995. ,¢.. olaneene 
2002-71 5s5 6.) 


Editor’s Note. — Session Laws 2002-71, s. part, that s. 6 of the act is effective when it 
6, added the last paragraph in subsection (a);in becomes law (approved August 12, 2002), ex- 
subsection (b), rewrote the first sentence, and cept that the changes in G.S. 135-18.7(b) be- 
added the last sentence; and rewrote subsec- come effective January 1, 2000. 
tion (d). Session Laws 2002-71, s. 9, provides, in 


§ 135-18.8. Deduction for payments to certain employees’ 
or retirees’ associations allowed. 


Any beneficiary who is a member of a domiciled employees’ or retirees’ 
association that has at least 2,000 members, the majority of whom are active 
or retired employees of the State or public school employees, may authorize, in 
writing, the periodic deduction from the beneficiary’s retirement benefits a 
designated lump sum to be paid to the employees’ or retirees’ association. The 
authorization shall remain in effect until revoked by the beneficiary. A plan of 
deductions pursuant to this section shall become void if the employees’ or 
retirees’ association engages in collective bargaining with the State, any 
political subdivision of the State, or any local school administrative unit. 
(1998-212, s. 9.24(a); 1999-237, s. 23: 2002-126, s. 6.4(c).) 


§ 135-18.9. Transfer of members from the Legislative Re- 
tirement System or the Consolidated Judicial 
Retirement System. 


(a) The accumulated contributions, creditable service, and reserves, if any, 
of a member of the Legislative Retirement System, as provided for in Article 1A 
of G.S. 120, or the Consolidated Judicial Retirement System, as provided for in 
Article 4 of G.S. 1385, who later becomes a member of the Teachers’ and State 
Employees’ Retirement System for a period of five or more years may, upon 
application of the member, be transferred from the Legislative Retirement 
System or the Consolidated Judicial Retirement System. The accumulated 
contributions, creditable service, and reserves of any member whose service as 
a member of the Legislative Retirement System or the Consolidated Judicial 
Retirement System is terminated other than by retirement or death and who 
later becomes a member of the Teachers’ and State Employees’ Retirement 
System may, upon application of the member, be transferred from the Legis- 
lative Retirement System or the Consolidated Judicial Retirement System to 
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the Teachers’ and State Employees’ Retirement System. In order to effect the 
transfer of a member’s creditable service from the Legislative Retirement 
System or the Consolidated Judicial Retirement System to the Teachers’ and 
State Employees’ Retirement System, the accumulated contributions of each 
member credited in the annuity savings fund in the Legislative Retirement 
System or the Consolidated Judicial Retirement System shall be transferred 
and credited to the annuity savings fund in the Teachers’ and State Employees’ 
Retirement System. 

(b) The Board of Trustees shall effect such rules as it may deem necessary 
to administer subsection (a) of this section and to prevent any duplication of 
service credits or benefits that might otherwise occur. (2003-284, s. 30.18(c).) 


Editor’s Note. — Session Laws 2003-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 

Session Laws 2003-284, s. 30.18(), provides: 
“The Retirement Systems Division of the De- 
partment of State Treasurer and the Board of 
Trustees of the Teachers’ and State Employees’ 
Retirement System shall study the feasibility 
and cost implications of applying the provisions 
of this section to present retirees of the Legis- 
lative Retirement System. The Retirement Sys- 
tems Division of the Department of State Trea- 
surer and the Board of Trustees of the Teachers’ 
and State Employees’ Retirement System shall 


submit a report to the General Assembly no 
later than April 1, 2004, on their findings and 
recommendations.” 

Session Laws 2003-284, s. 30.18), made this 
section effective January 1, 2004. 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 


ARTICLE 2. 


Coverage of Governmental Employees under Title II of the 
Social Security Act. 


§ 135-19. Declaration of policy. 


In order to extend to employees of the State and its political subdivisions and 
of the instrumentalities of either, and to the dependents and survivors of such 
employees, the basic protection accorded to others by the Old Age and 
Survivors Insurance System embodied in the Social Security Act, it is hereby 
declared to be the policy of the legislature, subject to the limitation of this 
Article, that such steps be taken as to provide such protection to employees of 
the State and local governments on as broad a basis as is permitted under 
applicable federal law. 

It is also the policy of the legislature that the protection afforded employees 
in positions covered by a retirement system on the date an agreement under 
this Article is made applicable to service performed in such positions, or 
receiving periodic benefits under such retirement system at such time, will not 
be impaired as a result of making the agreement so applicable or as a result of 
legislative enactment in anticipation thereof. (1951, c. 562, s. 3; 1955, c. 1154, 
SAU) 


ity salary continuation and Social Security for 
public employees, see G.S. 143-34.1. 


Cross References. — As to source of pay- 
ment of employer salary-related contributions 
for retirement benefits, death benefits, disabil- 
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§ 135-20. Definitions. 


For the purposes of this Article: 
(1) The term “employee” includes an officer of the State, or one of its 
political subdivisions or instrumentalities. 
(2) The term “employment” means any service performed by an employee 
in the employ of the State, or any political subdivision thereof, for 
such employer, except 
a. Service which in the absence of an agreement entered into under 
this Article would constitute “employment” as defined in the 
Social Security Act; or 

b. Service which under the Social Security Act may not be included in 
an agreement between the State and the Secretary of Health, 
Education and Welfare entered into under this Article. 

Service which under the Social Security Act may be included in an 
agreement only upon certification by the Governor in accordance with 
section 218(d)(3) of that act shall be included in the term “employ- 
ment” if and when the Governor issues, with respect to such service, 
a certificate to the Secretary of Health, Education and Welfare 
pursuant to G.S. 135-29. 

(3) The term “Federal Insurance Contributions Act” means Subchapter A 
of Chapter 9 of the Federal Internal Revenue Code of 1939 and 
Subchapters A and B of Chapter 21 of the Federal Internal Revenue 
Code of 1954, as such Codes have been and may from time to time be 
amended; and the term “employee tax” means the tax imposed by 
section 1400 of such Code of 1939 and section 3101 of such Code of 
hae 

(4) The term “political subdivision” includes an instrumentality of a state, 

of one or more of its political subdivisions, or of a state and one or more 

of its political subdivisions, but only if such instrumentality is a 

juristic entity which is legally separate and distinct from the state or 

subdivision and only if its employees are not by virtue of their relation 
to such juristic entity employees of the state or subdivision. 

The term “Secretary of Health, Education and Welfare” includes any 

individual to whom the Secretary of Health, Education and Welfare 

has delegated any of his functions under the Social Security Act with 
respect to coverage under such act of employees of states and their 
political subdivisions, and with respect to any action taken prior to 

April 11, 1953, includes the Federal Security Administrator and any 

individual to whom such Administrator has delegated any such 

function. 

(6) The term “Social Security Act” means the act of Congress approved 
August 14, 1935, Chapter 531, 49 Stat. 620, officially cited as the 
“Social Security Act,” (including regulations and requirements issued 
pursuant thereto), as such act has been and may from time to time be 
amended. 

(7) The term “State agency” means the director of the Teachers’ and State 
Employees’ Retirement System. 

(8) The term “wages” means all remuneration for employment as defined 
herein, including the cash value of all remuneration paid in any 
medium other than cash, except that such term shall not include that 
part of such remuneration which, even if it were paid for “employ- 
ment” within the meaning of the Federal Insurance Contributions Act, 
would not constitute “wages” within the meaning of that act. (1951, c. 
062, s. 3; 1955, c. 1154, ss. 2-4, 12; 1959, c. 1020; 1965, c. 780, s. 1; 
Ae Wicsh fe, MMe i, tees) 


(5 
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Local Modification. — Village of Pinehurst: was transferred to the Department of State 
1977, c. 245. Treasurer by G.S. 143A-36, enacted by Session 
State Government Reorganization. — Laws 1971, c. 864. 
The Public Employees’ Social Security Agency 


OPINIONS OF ATTORNEY GENERAL 


The Piedmont Triad Council of Govern- Employees’ Retirement System. Opinion of At- 
ments is a separate political entity and its torney General to Mr. J.E. Miller, Director, 
employees are eligible for social security cover- Local Governmental Employees’ Retirement 
age through the State agency and are eligible System, 40 N.C.A.G. 620 (1969). 
for participation in the Local Governmental 


§ 135-21. Federal-State agreement; interstate instrumen- 
talities. 


(a) The State agency, with the approval of the Governor, is hereby autho- 
rized to enter on behalf of the State into an agreement with the Secretary of 
Health, Education and Welfare, consistent with the terms and provisions of 
this Article, for the purpose of extending the benefits of the Federal Old Age 
and Survivors Insurance System to employees of the State or any political 
subdivision thereof with respect to services specified in such agreement which 
constitute “employment” as defined in G.S. 135-20. Such agreement may 
contain such provisions relating to coverage, benefits, contributions, effective 
date, modification and termination of the agreement, administration, and 
other appropriate provisions as the State agency and Secretary of Health, 
Education and Welfare shall agree upon, but, except as may be otherwise 
required by or under the Social Security Act as to the services to be covered, 
such agreement shall provide in effect that — 

(1) Benefits will be provided for employees whose services are covered by 
the agreement (and their dependents and survivors) on the same 
basis as though such services constituted employment within the 
meaning of Title II of the Social Security Act. 

(2) The State will pay to the Secretary of the Treasury, at such time or 
times as may be prescribed under the Social Security Act, contribu- 
tions with respect to wages (as defined in G.S. 135-20), equal to the 
sum of the taxes which would be imposed by the Federal Insurance 
Contributions Act if the services covered by the agreement constituted 
employment within the meaning of that act. 

(3) Such agreement shall be effective with respect to services in employ- 
ment covered by the agreement performed after a date specified 
therein but shall in no event cover any such services performed prior 
to January 1, 1951. 

(4) All services which constitute employment as defined in G.S. 135-20 
and are performed in the employ of the State by employees of the 
State, shall be covered by the agreement. 

(5) All services which constitute employment as defined in G.S. 135-20, 
are performed in the employ of a political subdivision of the State, and 
are covered by a plan which is in conformity with the terms of the 
agreement and has been approved by the State agency under G.S. 
135-23, shall be covered by the agreement. 

(6) As modified, the agreement shall include all services described in 
either subdivision (4) or subdivision (5) of this subsection and per- 
formed by individuals to whom section 218(c)(3)(C) of the Social 
Security Act is applicable and shall provide that the service of any 
such individual shall continue to be covered by the agreement in case 


19 


§135-22 CH. 135. STATE RETIREMENT SYSTEM §135-22 


he thereafter becomes eligible to be a member of a retirement system: 
and 

(7) As modified, the agreement shall include all services described in 
either subdivision (4) or subdivision (5) of this subsection and per- 
formed by individuals in positions covered by a retirement system 
with respect to which the Governor has issued a certificate to the 
Secretary of Health, Education and Welfare pursuant to G.S. 135-29. 

(b) Any instrumentality jointly created by this State and any other state or 
states 1s hereby authorized, upon the granting of like authority by such other 
state or states, 

(1) To enter into an agreement with the Secretary of Health, Education 
and Welfare whereby the benefits of the Federal Old Age and 
Survivors Insurance System shall be extended to employees of such 
instrumentality, 

(2) To require its employees to pay (and for that purpose to deduct from 
their wages) contributions equal to the amounts which they would be 
required to pay under G.S. 135-22(a) if they were covered by an 
agreement made pursuant to subsection (a) of this section, and 

(3) To make payments to the Secretary of the Treasury in accordance with 
such agreement, including payments from its own funds, and other- 
wise to comply with such agreements. 

Such agreement shall, to the extent practicable, be consistent with the terms 
and provisions of subsection (a) and other provisions of this Article. 

(c) Pursuant to section 218(d)(6) of the Social Security Act, the Teachers’ and 
State Employees’ Retirement System of North Carolina as established by 
Article 1 of Chapter 135 of the General Statutes, Volume 17, as amended and 
as the same may be hereafter amended, shall for the purposes of this Article, 
be deemed to constitute a single retirement system; and, the North Carolina 
Local Governmental Employees’ Retirement System as established by Article 
3 of Chapter 128 of the General Statutes, Volume 16, as amended and as the 
same may be hereafter amended, shall be deemed to constitute a single 
retirement system with respect to each political subdivision having positions 
covered thereby. (1951, c. 562, s. 3; 1953, c. 52: 19555, ce l1 54 s65 5-4 Lae) 


§ 135-22. Contributions by State employees. 


_ (a) Every employee of the State whose services are covered by an agreement 
entered into under G.S. 135-21 shall be required to pay for the period of such 
coverage, into the contribution fund established by G.S. 135-24, contributions, 
with respect to wages (as defined in G.S. 135-20), equal to the amount of the 
employee tax which would be imposed by the Federal Insurance Contributions 
Act if such services constituted employment within the meaning of that act. 
Such liability shall arise in consideration of the employee’s retention in the 
eae of the State, or his entry upon such service, after the enactment of this 
Article. 

(b) The contribution imposed by this section shall be collected by deducting 
the amount of the contribution from wages as and when paid, but failure to 
make such deduction shall not relieve the employee from liability for such 
contribution. 

(c) If more or less than the correct amount of the contribution imposed by 
this section is paid or deducted with respect to any remuneration, proper 
adjustments, or refund if adjustment is impracticable, shall be made, without 
interest, in such manner and at such times as the State agency shall prescribe. 
ho emoG2uses 1955) cllbd, ic.8)) 
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§ 135-23. Plans for coverage of employees of political sub- 
divisions. 


(a) Each political subdivision of the State is hereby authorized to submit for 
approval by the State agency a plan for extending the benefits of Title II of the 
Social Security Act, in conformity with applicable provisions of such act, to 
employees of such political subdivisions. Each such plan and any amendment 
thereof shall be approved by the State agency if it finds that such plan or such 
plan as amended, is in conformity with such requirements as are provided in 
ee ae of the State agency, except that no such plan shall be approved 
unless — 

(1) Itis in conformity with the requirements of the Social Security Act and 
with the agreement entered into under G.S. 135-21. 

(2) It provides that all services which constitute employment as defined in 
G.S. 135-20 and are performed in the employ of the political subdivi- 
sion by employees thereof, shall be covered by the plan, except that it 
may exclude services performed by individuals to whom section 
218(c)(3)(C) of the Social Security Act is applicable. 

(3) It specifies the source or sources from which the funds necessary to 
make the payments required by subdivision (1) of subsection (c) and 
by subsection (d) are expected to be derived and contains reasonable 
assurance that such sources will be adequate for such purpose. 

(4) It provides for such methods of administration of the plan by the 
political subdivision as are found by the State agency to be necessary 
for the proper and efficient administration of the plan. 

(5) It provides that the political subdivision will make such reports, in 
such form and containing such information, as the State agency may 
from time to time require, and comply with such provisions as the 
State agency or the Secretary of Health, Education and Welfare may 
from time to time find necessary to assure the correctness and 
verification of such reports. 

(6) It authorizes the State agency to terminate the plan in its entirety, in 
the discretion of the State agency, if it finds that there has been a 
failure to comply substantially with any provision contained in such 
plan, such termination to take effect at the expiration of such notice 
and on such conditions as may be provided by regulations of the State 
agency and may be consistent with the provisions of the Social 
Security Act. 

(b) The State agency shall not finally refuse to approve a plan submitted by 
a political subdivision under subsection (a), and shall not terminate an 
approved plan, without reasonable notice and opportunity for hearing to the 
political subdivision affected thereby. 

(c)(1) Each political subdivision as to which a plan has been approved under 

this section shall pay into the contribution fund, with respect to wages 
(as defined in G.S. 135-20), at such time or times as the State agency 
may by regulation prescribe, contributions in the amounts and at the 
rates specified in the applicable agreement entered into by the State 
agency under G.S. 135-21. 

(2) Each political subdivision required to make payments under subdivi- 
sion (1) of this subsection is authorized, in consideration of the 
employee’s retention in, or entry upon, employment after enactment 
of this Article, to impose upon each of its employees, as to services 
which are covered by an approved plan, a contribution with respect to 
his wages (as defined in G.S. 135-20), not exceeding the amount of the 
employee tax which would be imposed by the Federal Insurance 
Contributions Act if such services constituted employment within the 
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meaning of that act, and to deduct the amount of such contribution 
from his wages as and when paid. Contributions so collected shall be 
paid into the contribution fund in partial discharge of the liability of 
such political subdivision or instrumentality under subdivision (1) of 
this subsection. Failure to deduct such contribution shall not relieve 
the employee or employer of liability therefor. 

(d) Delinquent payments due under subdivision (1) of subsection (c), may, 
with interest at the rate of six per centum (6%) per annum, be recovered by 
action in the Superior Court of Wake County against the political subdivision 
lable therefor or may, at the request of the State agency, be deducted from any 
other moneys payable to such subdivision by any department or agency of the 
State. (1951, c. 562, 5.3; 1955, c. 1154, ss. 9,10, 12.) 


Local Modification. — Rowan (as to subdi- 
vision (c)(2)): 1957, c. 408; city of Raleigh (as to 
subsection (c)(2)): 1957, ¢. 4. 


§ 135-24. Contribution fund. 


(a) There is hereby established a special fund to be known as the contribu- 
tion fund. Such fund shall consist of and there shall be deposited in such fund: 
(1) All contributions, interest, and penalties collected under G.S. 135-22 
and 135-23; 
(2) All moneys appropriated thereto under this Article; 
(3) Any property or securities and earnings thereof acquired through the 
use of moneys belonging to the fund; 
(4) Interest earned upon any moneys in the fund; and 
(5) All sums recovered upon the bond of the custodian or otherwise for 
losses sustained by the fund and all other moneys received for the 
fund from any other source. 

All moneys in the fund shall be mingled and undivided. Subject to 
the provisions of this Article, the State agency is vested with full 
power, authority and jurisdiction over the fund, including all moneys 
and property or securities belonging thereto, and may perform any 
and all acts whether or not specifically designated, which are neces- 
sary to the administration thereof and are consistent with the 
provisions of this Article. 

(b) The contribution fund shall be established and held separate and apart 
from any other funds or moneys of the State and shall be used and adminis- 
tered exclusively for the purpose of this Article. Withdrawals from such fund 
shall be made for, and solely for 

(1) Payment of amounts required to be paid to the Secretary of the 
Treasury pursuant to an agreement entered into under G.S. 135-21; 

(2) Payment of refunds provided for in G.S. 135-22(c); and 

(3) Refunds of overpayments, not otherwise adjustable, made by a polit- 
ical subdivision or instrumentality. 

(c) From the contribution fund the custodian of the fund shall pay to the 
Secretary of the Treasury such amounts and at such time or times as may be 
directed by the State agency in accordance with any agreement entered into 
under G.S. 135-21 and the Social Security Act. 

(d) The Treasurer of the State shall be ex officio treasurer and custodian of 
the contribution fund and shall administer such fund in accordance with the 
provisions of this Article and the directions of the State agency and shall pay 
all warrants drawn upon it in accordance with the provisions of this section 
and with such regulations as the State agency may prescribe pursuant thereto. 

(e)(1) There are hereby authorized to be appropriated biennially to the 

contribution fund, in addition to the contributions collected and paid 
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into the contribution fund under G.S. 135-22 and 135-23, to be 
available for the purposes of G.S. 135-24(b) and (c) until expended, 
such additional sums as are found to be necessary in order to make 
the payments to the Secretary of the Treasury which the State is 
obligated to make pursuant to an agreement entered into under G:S. 
135-21. 

(2) The State agency shall submit to each regular session of the State 
legislature, at least 90 days in advance of the beginning of such 
session, an estimate of the amounts authorized to be appropriated to 
the contribution fund by subdivision (1) of this subsection for the next 
appropriation period. 

(f) The State agency shall have the authority to promulgate rules and 
regulations under which the State agency may make a reasonable charge or 
assessment against any political subdivision whose employees shall be in- 
cluded in any coverage agreement under any plan of coverage of employees as 
provided by the provisions of this Article. Such charge or assessment shall be 
determined by the State agency and shall be apportioned among the various 
political subdivisions of government in a ratable or fair manner, and the funds 
derived from such charge or assessment shall be used exclusively by the State 
agency to defray the cost and expense of administering the provisions of this 
Article. In case of refusal to pay such charge or assessment on the part of any 
political subdivision as defined in this Article, or in case such charge or 
assessment remains unpaid for a period of 30 days, the State agency may 
maintain a suit in the Superior Court of Wake County for the recovery of such 
charge or assessment. The Superior Court of Wake County is hereby vested 
with jurisdiction over all such suits or actions. Only such amount shall be 
assessed against such political subdivision as is necessary to pay its share of 
the expense of providing supplies, necessary employees and clerks, records and 
other proper expenses necessary for the administration of this Article by the 
State agency, including compensation of the State agency for the agency’s 
services. The funds accumulated and derived from such assessments and 
charges shall be deposited by the State agency in some safe and reliable 
depository chosen by the State agency, and the State agency shall issue such 
checks or vouchers as may be necessary to defray the above-mentioned 
expenses of administration with the right of the representative of any political 
subdivision to inspect the books and records and inquire into the amounts 
necessary for such administration. (1951, c. 562, s. 3; 19638, c. 687, s. 6.) 


§ 135-25. Rules and regulations. 


The State agency shall make and publish such rules and regulations, not 
inconsistent with the provisions of this Article, as it finds necessary or 
appropriate to the efficient administration of the functions with which it is 
charged under this Article. (1951, c. 562, s. 3.) 


§ 135-26. Studies and reports. 


The State agency shall make studies concerning the problem of old age and 
survivors insurance protection for employees of the State and local govern- 
ments and their instrumentalities and concerning the operation of agreements 
made and plans approved under this Article and shall submit a report to the 
legislature at the beginning of each regular session, covering the administra- 
tion and operation of this Article during the preceding biennium, including 
such recommendations for amendments to this Article as it considers proper. 
(Os lsecb62ish 3.) 
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§ 135-27. Transfers from State to certain association ser- 
vice. 


(a) Any member whose service as a teacher or State employee is terminated 
because of acceptance of a position prior to July 1, 1983, with the North 
Carolina Education Association, the North Carolina State Employees’ Associ- 
ation, North Carolina State Firemen’s Association, the North Carolina State 
Highway Employees Association, North Carolina Teachers’ Association and the 
State Employees’ Credit Union, alumni associations of state-supported univer- 
sities and colleges, local professional associations of teachers and State 
employees as defined by the Board of Trustees, and North Carolina State 
School Boards Association may elect to leave his total accumulated contribu- 
tions in this Retirement System during the period he is in such association 
employment, by filing with the Board of Trustees at the time of such 
termination the form provided by it for that purpose. 

(b) Any member who files such an election shall remain a member of the 
Retirement System during the time he is in such association employment and 
does not withdraw his contributions. Such a member shall be entitled to all the 
rights and benefits of the Retirement System as though remaining in State 
service on the basis of the funds accumulated for his credit at the time of such 
transfer plus any additional accruals on account of future contributions made 
as hereinafter provided. Such former State employee may restore any such 
account and pay into the annuity savings fund before July 1, 1960, such 
amounts as would have been paid after transfer to such service, provided that 
the association makes contributions to the Retirement System on behalf of 
such former members in accordance with subsection (c) of this section. 

(c) Under such rules as the Board of Trustees shall adopt, the association to 
which the member has been transferred may agree to contribute to the 
Retirement System on behalf of such member such current service contribu- 
tions as would have been made by his employer had he remained in State 
service with actual compensation equal to the remuneration received from 
such association; provided the member continues to contribute to the Retire- 
ment System. Any period of such association employment on account of which 
contributions are made by both the association and the member as herein 
paced shall be credited as membership service under the Retirement 

ystem. 

(d) The governing board of any association or organization listed in subsec- 
tion (a), in its discretion, may elect on or before J uly 1, 1983, by an appropriate 
resolution of said board, to cause the employees of such association or 
organization so employed prior to July 1, 1983, to become members of the 
Teachers’ and State Employees’ Retirement System. Such Retirement System 
coverage shall be conditioned on such association’s or organization’s paying all 
of the employer’s contributions or matching funds from funds of the association 
or organization and on such board’s collecting from its employees the employ- 
ees contributions at such rates as may be fixed by law and by the regulations 
of the Board of Trustees of the Retirement System, all of such funds to be paid 
to the Retirement System and placed in the appropriate funds. Retroactive 
coverage of the employees of any such association or organization may also be 
effected to the extent that such board requests; provided, the association or 
organization shall pay all of the employer’s contributions or matching funds 
necessary for such purposes; and, provided further, such association or 
organization shall collect from its employees all employees’ contributions 
necessary for such purpose, computed at such rates and in such amount as the 
Board of Trustees of the Retirement System shall determine, all of such funds 
to be paid to the Retirement System, together with such interest as may be 
due, and placed in the appropriate funds. The provisions of this subsection 
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shall be fully applicable to the North Carolina Symphony Society, Inc. and the 
North Carolina Art Society, Inc. 

(e) Notwithstanding the foregoing, employees of the State Employees’ 
Credit Union who are in service and members of the Retirement System on 
June 30, 1983, shall, on or before October 1, 1983, make an irrevocable election 
to do one of the following: 

(1) Continue contributing membership service under the same conditions 
and requirements as are otherwise provided, and have the rights of a 
member to all benefits and a retirement allowance; or 

(2) Receive a return of accumulated contributions with cessation of 
contributing membership service, under G.S. 135-5(f) and in any 
event with regular interest regardless of membership service; or 

(3) Terminate contributing membership service and be entitled alterna- 
tively to the benefits and allowances provided under G.S. 135-3(8) or 
Guo l3o-0\ a). 

(f) Notwithstanding the foregoing, employees of the State Employees Asso- 
ciation of North Carolina, the employees of the North Carolina Association of 
Educators, and the employees of the North Carolina School Boards Association 
who are in service and members of the Retirement System on June 30, 1985, 
shall, on or before October 1, 1985, make an irrevocable election to exercise one 
of the three options provided in G.S. 135-27(e). (1953, c. 1050, s. 1; 1959, c. 513, 
eer ero LOws.0s 1900, Cal20rs, 14° £969) cc, 940, 647, 1227-1983, ¢ 412. 
Soe eee OL, b9OD MC ors 200.) 


§ 135-28. Transfer of members to employment covered by 
the North Carolina Local Governmental Em- 
ployees’ Retirement System. 


(a) Any member whose services as a teacher or State employee are termi- 
nated for any reason other than retirement or death, who, while his account 
remains active, becomes employed by an employer participating in the North 
Carolina Local Governmental Employees’ Retirement System or an employer 
which brings its employees into participation in said System while his account 
is active, may elect to leave his total accumulated contributions in the 
Teachers’ and State Employees’ Retirement System during the period he is in 
the employment of such employer, or his account remains active in the local 
system. This subsection shall be effective retroactively as well as prospectively. 

(b) Any such member shall retain all the rights, credits and benefits 
obtaining to him under this Retirement System at the time of such transfer 
while he is a member of the local system and does not withdraw his 
contributions hereunder and in addition, he shall be granted membership 
service credits under this Retirement System on account of the period of his 
membership in the local system for the purpose of increasing his years of 
creditable service hereunder in order to meet any service requirements of any 
retirement benefit under this Retirement System and, if he is a member in 
service under the local system, he shall be deemed to be a member in service 
under this Retirement System if so required by such benefit: Provided, 
however, that in lieu of transfer of funds from one retirement system to 
another, such member who is eligible for retirement benefits shall file apph- 
cation therefor with each retirement system to the end that each retirement 
system shall pay appropriate benefits without transfer of funds between the 
systems. 

(c) Any member who became or becomes employed by an employer of the 
North Carolina Local Governmental Employees’ Retirement System as pro- 
vided in (a) above shall be entitled to waive the provisions of (b) above and to 
transfer to the local system his credits for membership and prior service in this 
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System provided such member shall request this System to transfer his 
accumulated contributions, interest and service credits to the local system. If 
such request is made, in addition to the member’s accumulated contributions, 
interest and service credits, there shall be transferred to the local system the 
amount of reserve held in this System as a result of previous employer 
contributions on behalf of the transferring employee. (1953, c. 1050, s. 2; 1961, 
c. 516, s. 6; 1965, c. 780, s. 1; 1971, c. 117, ss. 16, 18; LOSE 24 lise lQe 


§ 135-28.1. Transfer of members to employment covered 
by the Uniform Judicial Retirement System. 


(a) Any member whose service as a teacher or State employee is terminated 
other than by retirement or death and, who, while still a member of this 
Retirement System, becomes a judge participating in the Uniform Judicial 
Retirement System, may elect to retain his membership in this Retirement 
System by not withdrawing his accumulated contributions hereunder. Any 
such member shall retain all the rights, credits and benefits obtaining to him 
under this Retirement System at the time of such termination of service 
hereunder while he is a member of the other system and does not withdraw his 
contributions hereunder. 

(b) The provisions of the preceding subsection to the contrary notwithstand- 
ing, with respect to each judge or former judge of the district court division of 
the General Court of Justice who was a member of this Retirement System 
immediately prior to January 1, 1974, and who becomes a member of the 
Uniform Judicial Retirement System on or after January 1, 1974, upon his 
commencement of membership in the other system there shall be paid in a 
lump sum to his account in the annuity savings fund of the other system the 
amount of his accumulated contributions under this System that are attribut- 
able to contributions made by him hereunder while a judge of said district 
court division. Upon such payment, the member’s accumulated contributions 
hereunder shall be reduced by the amount of such payment and his period of 
creditable membership service shall be reduced by the period of service during 
which such repaid contributions were originally made. 

Any member for whom the payment of his accumulated contributions as 
herein provided reduces the balance of his account in the annuity savings fund 
to zero and cancels his entire period of creditable service shall no longer be a 
member of this Retirement System. 

In the case of any member who retains his membership in this Retirement 
System after the payment hereinabove provided and who subsequently be- 
comes eligible for retirement benefits under this Retirement System or whose 
death results in benefit payments to another beneficiary, the average final 
compensation used in the computation of the amount of any such benefits shall 
be computed as of the date of commencement of his membership in the other 
system on the same basis as if his retirement or death had occurred as of such 
date of commencement. Moreover, for the sole purpose of increasing his 
creditable service hereunder in order to meet any applicable service require- 
ments for benefits hereunder, any such member shall be granted membership 
service credits under this Retirement System on account of (i) the period of 
membership service cancelled under the first paragraph of this subsection and 
(11) the period of his membership in the other system so long as he remains a 
member hereunder and, if he is a member in service under the other system, 
he shall be deemed to be a member in service under this Retirement System if 
so required for any benefit hereunder. 

(c) Any member who becomes eligible for benefits under both this Retire- 
ment System and the Uniform Judicial Retirement System may file applica- 
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tion therefor with each retirement system to the end that each retirement 
system shall pay appropriate benefits without transfer of funds between the 
systems except as otherwise provided in subsection (b) above. 

(d) The Board of Trustees shall effect such rules as it may deem necessary 
to administer the provisions of the preceding subsections of this section and to 
prevent any duplication of service credits or benefits that might otherwise 
occur. 

(e) When any judge of a district court division of the General Court of 
Justice shall have made application for disability retirement prior to January 
1, 1974, while a member of this Retirement System to become effective after 
January 1, 1974, and such judge died before January 1, 1974, and there was 
filed with the application for disability retirement a statement by a physician 
that such judge was permanently and totally disabled, such person shall be 
deemed to have complied with all provisions of this Retirement System as of 
the date of application for disability retirement and no action of the medical 
board shall be necessary. He shall be presumed to have chosen Option 2 as to 
retirement benefits and survivor’s benefits shall commence immediately and 
shall also be paid retroactively to the first day of the calendar month following 
such judge’s death. 

(f) Notwithstanding the provisions of subsections (a), (b), (c), (d), and (e) of 
this section, the accumulated contributions and creditable service of any 
member whose service as a teacher or employee has been or is terminated 
other than by retirement or death and who, while still a member of this 
Retirement System, became or becomes a member, as defined in G.S. 135- 
53(11), of the Consolidated Judicial Retirement System for a period of five or 
more years may, upon application of the member, be transferred from this 
Retirement System to the Consolidated Judicial Retirement System. In order 
to effect the transfer of a member’s creditable service from the Teachers’ and 
State Employees’ Retirement System to the Consolidated Judicial Retirement 
System, there shall be transferred from the Teachers’ and State Employees’ 
Retirement System to the Consolidated Judicial Retirement System the sum of 
(i) the accumulated contributions of the member credited in the annuity 
savings fund and (ii) the amount of reserve held in the Teachers’ and State 
Employees’ Retirement System as a result of previous contributions by the 
employer on behalf of the transferring member. (1973, c. 640, s. 2; c. 1221: 
1999-237, s. 28.24(b).) 


Legal Periodicals. — For note, “Gregory v. cial Supervision of Federal-State Relations,” 
Ashcroft: The Plain Statement Rule and Judi- see 70 N.C.L. Rev. 1563 (1992). 


§ 135-29. Referenda and certification. 


(a) With respect to employees of the State and any other individuals covered 
by Article 1 of Chapter 135 of the General Statutes, Volume 17, as amended 
and as may be hereafter amended, the Governor is empowered to authorize a 
referendum, and with respect to the employees of any political subdivision he 
shall authorize a referendum upon request of the governing body of such vision 
covered by Article 3 of Chapter 128 of the General Statutes, Volume 16, as 
amended and as the same may be hereafter amended, or by some other 
retirement system established either by the State or by the political subdivi- 
sion; and in either case the referendum shall be conducted, and the Governor 
shall designate an agency or individual to supervise its conduct, in accordance 
with the requirements of section 218(d)(3) of the Social Security Act, on the 
question of whether service in positions covered by a retirement system 
established by the State or by a political subdivision thereof should be excluded 
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from or included under an agreement under this Article. The notice of 
referendum required by section 218(d)(3)(C) of the Social Security Act to be 
given to employees shall contain or shall be accompanied by a statement, in 
such form and such detail as the agency or the individual designated to 
supervise the referendum shall deem necessary and sufficient, to inform the 
employees of the rights which will accrue to them and their dependents and 
survivors, and the liabilities to which they will be subject, if their services are 
included under an agreement under this Article. 

(b) Upon receiving evidence satisfactory to him that with respect to any 
such referendum the conditions specified in section 218(d)(3) of the Social 
Security Act have been met, the Governor or such State official as may be 
designated by him, shall so certify to the Secretary of Health, Education and 
Welttare, (LO a5 Calln4nslll OO Ler ol On seo) 


§ 135-30. State employees members of Law-Enforcement 
Officers’ Benefit and Retirement Fund. 


The federal-state agreement provided in G.S. 135-21 shall be revised and 
extended to provide that, effective on, or retroactively as of, such date as may 
be fixed by the Board of Commissioners of the Law-Enforcement Officers’ 
Benefit and Retirement Fund, all or some of the members of said fund who are 
employees of the State of North Carolina or any of its agencies, shall be covered 
by the Social Security Act, dependent upon a referendum or referendums held 
pursuant to federal laws and regulations, at the request of said board, with the 
approval of the Governor: Provided, that such action shall be subject to the 
conditions and terms set forth in such agreement and subject to all applicable 
provisions of Article 2 of Chapter 135 of the General Statutes not inconsistent 
herewith: Provided, however, that the effecting of social security coverage shall 
not cause to be reduced or lowered the amount of the contributions to be made 
to the Law-Enforcement Officers’ Benefit and Retirement Fund by any State 
employee who is a member thereof nor the amount to be contributed by the 
State to said fund with respect to each State employee member; provided, 
further, from and after the date the above-described employees become subject 
to the Social Security Act, there shall be deducted from each such employee’s 
salary for each and every payroll period such sum as may be necessary to pay 
the amount of contributions of taxes required on his account with respect to 
social security coverage, and the State, or the appropriate State agency, as an 
employer, shall pay the amount of contributions or taxes with respect to such 
person, as may be necessary on his account to effect the above-described social 
security coverage. (1959, c. 618, s. 1.) 


§ 135-31. Split referendums. 


The provisions of this Article shall be construed as authorization for the 
State or political subdivisions or instrumentalities of government which have 
not heretofore secured social security coverage, and which are otherwise 
authorized to secure such coverage, to hold any type of referendum with 
respect thereto which federal law now or hereafter may authorize, and not be 
restricted to the types of referendums authorized by federal law at the time of 
the original enactment of this Article. (1959, c. 618, s. 1.) 
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ARTICLE! 3. 
Other Teacher, Employee Benefits; Child Health Benefits. 


Part 1. General Provisions. 


§§ 135-32 through 135-33.1: Repealed by Session Laws 1981 (Regular 
Session, 1982), c. 1398, s. 1. 


§ 135-34: Repealed by Session Laws LOST 73Sasy 290). 


§ 135-35: Repealed by Session Laws 1981, c. 859, s. 13.17; 1981 (Regular 
Session, 1982), c. 1398, s. 1. 


§ 135-36: Repealed by Session Laws 1981 (Regular Session, 1982), c. 1398, 
Shall 


§ 135-37. Confidentiality. 


Any information as herein described in this section which is in the posses- 
sion of the Executive Administrator and the Board of Trustees of the Teachers’ 
and State Employees’ Comprehensive Major Medical Plan or its Claims 
Processor under the Teachers’ and State Employees’ Comprehensive Major 
Medical Plan shall be confidential and shall be exempt from the provisions of 
Chapter 132 of the General Statutes or any other provision requiring infor- 
mation and records held by State agencies to be made public or accessible to 
the public. This section shall apply to all information concerning individuals, 
including the fact of coverage or noncoverage, whether or not a claim has been 
filed, medical information, whether or not a claim has been paid, and any other 
information or materials concerning a plan participant. Provided, however, 
such information may be released to the State Auditor, or to the Attorney 
General, or to the persons designated under G.S. 135-39.3 in furtherance of 
their statutory duties and responsibilities, or to such persons or organizations 
as may be designated and approved by the Executive Administrator and Board 
of Trustees of the Teachers’ and State Employees’ Comprehensive Major 
Medical Plan, but any information so released shall remain confidential as 
stated above and any party obtaining such information shall assume the same 
level of responsibility for maintaining such confidentiality as that of the 
Executive Administrator and Board of Trustees of the Teachers’ and State 
Employees’ Comprehensive Major Medical Plan. (lOc, 350, 193)a Wea 
Piece o2) C. 1398)1s5).3) 491989 11922 1er 210619851, 732. s. 38; 1985 
(Reg. Sess., 1986), c. 1020, s. 20; 1998-1, s. 4(h).) 


Editor’s Note. — The 1998 amendment, 
effective May 7, 1998, added “Child Health 
Benefits” at the end of the article heading. 


§ 135-38. Committee on Employee Hospital and Medical 
Benefits. 


(a) The Committee on Employee Hospital and Medical Benefits shall consist 
of 12 members as follows: 
(1) The President Pro Tempore of the Senate or a designee thereof: 
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(2) Repealed by Session Laws 1995, c. 229, s. 1. 

(2a) The Speaker of the House of Representatives or a designee thereof; 

(3) Repealed by Session Laws 1995, c. 229, s. 1. 

(3a) Five members of the Senate appointed by the President Pro Tempore 
of the Senate; and 

(4) Repealed by Session Laws 1995, c. 229, s. 1. 

(4a) Five members of the House of Representatives appointed by the 
Speaker. 

(5), (6) Repealed by Session Laws 1995, c. 229, s. 1. 

(7) through (10) Repealed by Session Laws 1989 (Regular Session, 1990), 
GrlLOSSasel oak 

(11) Repealed by Session Laws 1995, c. 229, s. 1. 

(b) The President Pro Tempore of the Senate and the Speaker of the House 
of Representatives, or their designees, shall remain on the Committee for the 
duration of their terms in those offices. Terms of the other Committee members 
are for two years and begin on January 15 of each odd-numbered year, except 
the terms of the initial members, which begin on appointment and expire 
January 14, 1997. Members may complete a term of service on the Committee 
even if they do not seek reelection or are not reelected to the General Assembly, 
but resignation or removal from service in the General Assembly constitutes 
resignation or removal from service on the Committee. Members shall serve 
until their successors are appointed. 

(c) The Committee shall review programs of hospital, medical and related 
care provided by Part 3 and Part 5 of this Article and programs of long-term 
care benefits provided by Part 4 of this Article as recommended by the 
Executive Administrator and Board of Trustees of the Plan. The Executive 
Administrator and the Board of Trustees shall provide the Committee with any 
information or assistance requested by the Committee in performing its duties 
under this Article. The Committee shall meet not less than once each quarter 
to review the actions of the Executive Administrator and Board of Trustees. At 
each meeting, the Executive Administrator shall report to the Committee on 
any administrative and medical policies which have been issued as rules and 
regulations in accordance with G.S. 135-39.8, and on any benefit denials, 
resulting from the policies, which have been appealed to the Board of Trustees. 

(d) The time members spend on Committee business shall be considered 
official legislative business for purposes of G.S. 120-3. (1981, c. 859, s. 13.18; 
1981 (Res. Sess 431982). c. 1398) 5.5; 198356 452) ss21, 2108 a. Ce ise. 
1987,,c. 61: ©. S57, s_ 1; 1989 (Res. Sess...1990) co 1038 salou gl Coy eee 
2171995, 16, 229% sa 1997-278. 5. 2: 1997-46855, 1 1998-1" os a4 b)e) 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 


Part 2. Administrative Structure. 


§ 135-39. Board of Trustees established. 


(a) There is hereby established the Board of Trustees of the Teachers’ and 
State Employees’ Comprehensive Major Medical Plan. 

(al) The Board of Trustees of the Teachers’ and State Employees’ Compre- 
hensive Major Medical Plan shall consist of nine members. 

(b) Three members shall be appointed by the Governor. Of the initial 
members, one shall serve a term to expire June 30, 1983, and two shall serve 
terms to expire June 30, 1984. Subsequent terms shall be for two years. 
Vacancies shall be filled by the Governor. Of the members appointed by the 
Governor, one shall be either: 
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(1) An employee of a State department, agency, or institution; 

(2) A teacher employed by a North Carolina public school system; 

(3) A retired employee of a State department, agency, or institution; or 
(4) A retired teacher from a North Carolina public school system. 

(c) Three members shall be appointed by the General Assembly upon the 
recommendation of the Speaker of the House of Representatives in accordance 
with G.S. 120-121. Of the initial members, two shall serve terms expiring June 
30, 1983, and one shall serve a term expiring June 30, 1984. Vacancies shall be 
filled in accordance with G.S. 120-122. 

(d) Three members shall be appointed by the General Assembly upon the 
recommendation of the President Pro Tempore of the Senate in accordance 
with G.S. 120-121. Of the initial members, two shall serve terms expiring June 
30, 1983, and one shall serve a term expiring June 30, 1984. Vacancies shall be 
filled in accordance with G.S. 120-122. 

(d1) Repealed by Session Laws 1985, c. 732, s. 60. 

(e) The Governor shall have the power to remove any member appointed by 
him under subsection (b). The General Assembly may remove any member 
appointed under subsections (c) or (d). 

(f) The members of the Board of Trustees shall receive one hundred dollars 
($100.00) per day, except employees eligible to enroll in the Plan, whenever the 
full Board of Trustees holds a public session, and travel allowances under G.S. 
138-6 when traveling to and from meetings of the Board of Trustees or 
hearings under G.S. 135-39.7, but shall not receive any subsistence allowance 
or per diem under G.S. 138-5, except when holding a meeting or hearing where 
Wie section does not provide for payment of one hundred dollars ($100.00) per 

ay. 

(g) Repealed by Session Laws 2002-126, s. 28.16(a), effective October 1, 
2002, and applicable to appointments and reappointments made on and after 
that date. 

(h) No member of the Board of Trustees may serve more than three 
consecutive two-year terms. 

(i) Meetings of the Board of Trustees may be called by the Executive 
Administrator, the Chairman, or by any three members. (1981 (Reg. Sess., 
1982), c. 1398, s..6; 1983, c. 922, s. 1; 1985,.c. 732, ss. 2-5, 8, 11, 42, 59, 60; 1985 
tee 5ess,..1986), c 1020, s. 121987, 1c. 857)s5).2; 1995,.c..490, 81.56; 2002-126, 
s. 28.16(a).) 


CASE NOTES 


Cited in Vass v. Board of Trustees, 89 N.C. 
App. 333, 366 S.E.2d 1 (1988). 


§ 135-39.1. Auditing of the Plan. 


The Board of Trustees and the Executive Administrator of the Teachers’ and 
State Employees’ Comprehensive Major Medical Plan and the Claims Proces- 
sor shall be subject to the oversight of the State Auditor pursuant to Article 5A 
of Chapter 147 of the General Statutes. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 
1983, c. 913, s. 24; 1985, c. 732, s. 46; 1985 (Reg. Sess., 1986), c. 1020, p. 20.) 


§ 135-39.2. Officers, quorum, meetings. 


(a) The Board of Trustees shall elect from its own membership such officers 
as it sees fit. 

(b) Six members of the Board of Trustees in office shall constitute a quorum. 
Decisions of the Board of Trustees shall be made by a majority vote of the 
Trustees present, except as otherwise provided in this Part. 
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(c) Meetings may be called by the Chairman, or at the written request of 
three members. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1987, c. 857, s. 3.) 


§ 135-39.3. Oversight team. 


(a) The Committee on Employee Hospital and Medical Benefits may use 
employees of the Legislative Services Office and may employ contractual 
services as approved by the Legislative Services Commission to monitor the 
Executive Administrator and Board of Trustees, the Claims Processor, and the 
Comprehensive Major Medical Plan. The Director of the Budget may use 
employees of the Office of State Budget and Management to monitor the 
Executive Administrator and Board of Trustees, the Claims Processor, and the 
Comprehensive Major Medical Plan. Such assistance to the Committee on 
Employee Hospital and Medical Benefits and to the Director of the Budget 
shall comprise an oversight team. 

(b) The oversight team shall, jointly or individually, have access to all 
records of the Board of Trustees, the Executive Administrator, the Claims 
Processor, and the Comprehensive Major Medical Plan. They shall, jointly or 
individually, be entitled to attend all meetings of the Board of Trustees. 

(c) The oversight team shall report to the Committee on Employee Hospital 
and Medical Benefits when requested by the Committee. (1981 (Reg. Sess., 
1982), c. 1398, s. 6; 1985, c. 732, ss. 47, 67; 1985 (Reg. Sess., 1986), c. 1020, s. 
20; 2000-140, s. 93.1(a); 2001-424, s. 12.2(b).) 


§ 135-39.3A: Repealed by Session Laws 1987, c. 857, s. 4. 


§ 135-39.4: Repealed by Session Laws 1985 (Regular Session, 1986), c. 
1O20%s%2" 


Editor’s Note. — Subsection (d) of this re- 
pealed section was recodified as G.S. 135- 
39.5(16) by Session Laws 1985, c. 732, s. 23. 


§ 135-39.4A. Executive Administrator. 


(a) The Plan shall have an Executive Administrator and a Deputy Executive 
Administrator. The Executive Administrator and the Deputy Executive Ad- 
ministrator positions are exempt from the provisions of Chapter 126 of the 
General Statutes as provided in G.S. 126-5(c1). 

(b) The Executive Administrator shall be appointed by the Commissioner of 
Insurance. The term of employment and salary of the Executive Administrator 
shall be set by the Commissioner of Insurance upon the advice of an executive 
committee of the Committee on Employee Hospital and Medical Benefits. 

The Executive Administrator may be removed from office by the Commis- 
sioner of Insurance, upon the advice of an executive committee of the 
Committee on Employee Hospital and Medical Benefits, and any vacancy in 
the office of Executive Administrator may be filled by the Commissioner of 
Insurance with the term of employment and salary set upon the advice of an 
Se Ny committee of the Committee on Employee Hospital and Medical 
Benefits. 

(c) to (e) Repealed by Session Laws 1987, c. 857, s. 5. 

(f) The Executive Administrator shall appoint the Deputy Executive Admin- 
istrator and may employ such clerical and professional staff, and such other 
assistance as may be necessary to assist the Executive Administrator and the 
Board of Trustees in carrying out their duties and responsibilities under this 
Article. The Executive Administrator may designate managerial, professional, 
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or policy-making positions as exempt from the State Personnel Act. The 
Executive Administrator may also negotiate, renegotiate and execute contracts 
with third parties in the performance of his duties and responsibilities under 
this Article; provided any contract negotiations, renegotiations and execution 
with a Claims Processor, with an optional hospital and medical benefit plan or 
program authorized under G.S. 135-39.5B, with a preferred provider of 
institutional or professional hospital and medical care, or with a pharmacy 
benefit manager shall be done only after consultation with the Committee on 
Employee Hospital and Medical Benefits. 
(g) The Executive Administrator shall be responsible for: 

(1) Cost management programs; 

(2) Education and illness prevention programs; 

(3) Training programs for Health Benefit Representatives; 

(4) Membership functions; 

(5) Long-range planning; 

(6) Provider and participant relations; and 

(7) Communications. 

Managed care practices used by the Executive Administrator in cost man- 
agement programs are subject to the requirements of G.S. 58-3-191, 58-3-221, 
58-3-223, 58-3-235, 58-3-240, 58-3-245, 58-3-250, 58-3-265, 58-67-88, and 
58-50-30. 

(h) The Executive Administrator shall make reports and recommendations 
on the Plan to the President of the Senate, the Speaker of the House of 
Representatives and the Committee on Employee Hospital and Medical 
Benefits. (1985, c. 732, s. 10; 1985 (Reg. Sess., 1986), c. 1020, s. 20; 1987, c. 857, 
eo Olea 427 .4s. 2:02000-141 35.22: 2001-446 s:.6; 2004-124) s) 31 27a); 


2005-276, ss. 29.33(c), 29.34(a).) 


Editor’s Note. — Session Laws 2001-446, s. 
7, 1s a severability clause. 

Session Laws 2001-446, s. 8, provides: “Noth- 
ing in this act obligates the General Assembly 
to appropriate funds to implement this act.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 29.33(d), provides: 
“The Executive Administrator of the Teachers’ 
and State Employees’ Comprehensive Major 
Medical Plan may, after consultation with the 
Joint Legislative Commission on Governmental 
Operations, negotiate an extension of the cur- 
rent claims processing contract. The extension 
shall not exceed three years beyond June 30, 
2007, the expiration date of the current claims 
processing contract. In negotiating the exten- 
sion, the Executive Administrator may include 
as part of the extension amendments to the 
terms of the current claims processing contract, 
as well as inclusion of optional plans or pro- 
grams authorized under G.S. 135-39.5B, as 


amended by this section. Amendments to the 
terms of the current claims processing contract 
may also include changes in reimbursement 
levels, services, and other terms as deemed 
appropriate by the Executive Administrator. As 
used in this subsection, ‘current claims process- 
ing contract’ means the claims processing con- 
tract in effect on July 1, 2005, and expiring 
June 30, 2007. Consultation with the Joint 
Legislative Commission on Governmental Op- 
erations pursuant to this subsection meets the 
requirements of Article 3 of Chapter 135 of the 
General Statutes pertaining to consultation 
with the Committee on Employee Hospital and 
Medical Benefits.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2004-124, s. 31.27(a), effective July 1, 2004, in 
subsection (a), added “and a Deputy Executive 
Administrator” to the end of the first sentence 
and added the second sentence; and inserted 
“shall appoint the Deputy Executive Adminis- 
trator and” near the beginning of subsection (f). 

Session Laws 2005-276, ss. 29.33(c) and 
29.34(a), effective July 1, 2005, in subsection 
(f), added the present second sentence, and in 
the third sentence, deleted “prepaid” preceding 
“hospital” and inserted “or program authorized 
under G.S. 135-39.5B” and made related minor 
stylistic and punctuation changes. 
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§ 135-39.5. Powers and duties of the Executive Adminis- 
trator and Board of Trustees. 


The Executive Administrator and Board of Trustees of the Teachers’ and 
State Employees’ Comprehensive Major Medical Plan shall have the following 
powers and duties: 

(1) Supervising and monitoring of the Claims Processor. 

(2) Providing for enrollment of employees in the Plan. 

(3) Communicating with employees enrolled under the Plan. 

(4) Communicating with health care providers providing services under 
the Plan. 

(5) Making payments at appropriate intervals to the Claims Processor for 
benefit costs and administrative costs. 

(6) Conducting administrative reviews under G.S. 135-39.7. 

(7) Annually assessing the performance of the Claims Processor. 

(8) Preparing and submitting to the Governor and the General Assembly 
cost estimates for the health benefits plan, including those required 
by Article 15 of Chapter 120 of the General Statutes. 

(9) Recommending to the Governor and the General Assembly changes or 
additions to the health benefits program and health care cost contain- 
ment programs, together with statements of financial and actuarial 
effects as required by Article 15 of Chapter 120 of the General 
Statutes. 

(10) Working with State employee groups to improve health benefit 
programs. 

(11) Repealed by Session Laws 1985, c. 732, s. 9. 

(12) Determining basis of payments to health care providers, including 
payments in accordance with G.S. 58-50-56. The Plan shall comply 
with G.S. 58-3-225. 

(13) Requiring bonding of the Claims Processor in the handling of State 
funds. 

(14) Repealed by Session Laws 1985, c. 732, s. 7. 

(15) In case of termination of the contract under G.S. 135-39.5A, to select 
a new Claims Processor, after competitive bidding procedures ap- 
proved by the Department of Administration. 

(16) Notwithstanding the provisions of Part 3 of this Article, to formulate 
and implement cost-containment measures which are not in direct 
conflict with that Part. 

(17) Implementing pilot programs necessary to evaluate proposed cost 
containment measures which are not in direct conflict with Part 3 of 
this Article, and expending funds necessary for the implementation of 
such programs. 

(18) Authorizing coverage for alternative forms of care not otherwise 
provided by the Plan in individual cases when medically necessary, 
medically equivalent to services covered by the Plan, and when such 
alternatives would be less costly than would have been otherwise. 

(19) Establishing and operating a hospital and other provider bill audit 
program and a fraud detection program. 

(20) Determining administrative and medical policies that are not in 
direct conflict with Part 3 of this Article upon the advice of the Claims 
Processor and upon the advice of the Plan’s consulting actuary when 
Plan costs are involved. 

(21) Supervising the payment of claims and all other disbursements 
under this Article, including the recovery of any disbursements that 
are not made in accordance with the provisions of this Article. 

(22) Implementing and administering a program of long-term care bene- 
fits pursuant to Part 4 of this Article. 
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(23) Implementing and administering a program of child health insur- 
ance benefits pursuant to Part 5 of this Article. 

(24) Implementing and administering a case management and disease 
management program. 

(25) Implementing and administering a pharmacy benefit management 
program through a third-party contract awarded after receiving 
competitive quotes. 

(26) Increasing annually the amount of the annual deductible and annual 
aggregate maximum deductible. The increase shall be established by 
determining the ratio of the CPI-Medical Index to such index one year 
earlier. If the ratio indicates an increase in the CPI-Medical Index, 
then the amount of the annual deductible and annual aggregate 
maximum deductible may be increased by not more than the percent- 
age increase in the CPI-Medical Index. As used in this subdivision, the 
term “CPI-Medical Index” means the U.S. Consumer Price Index for 
All Urban Consumers for Total Medical Care. 

(27) The Executive Administrator may establish pilot programs to mea- 
sure potential cost savings and improvements in patient care avail- 
able through local, provider-driven medical management. (1981 (Reg. 
pess., 1982), c. 1398, s. 6; 1983, c. 922, s. 2; 1985, c. 732, ss. 7, 9, 23, 
24, 50; 1985 (Reg. Sess., 1986), c. 1020, ss. 3, 20; 1987, c. 857, ss. 6, 7; 
1987 (Reg. Sess., 1988), c. 1091, s. 5; 1989, c. 752, s. 22(a); 1991, c. 427, 
s. 3; 1993 (Reg. Sess., 1994), c. 679, s. 10.3; 1997-468, s. 2; 1997-519, 
s. 3.15; 1998-1, s. 4(c); 2000-141, s. 3; 2001-253, ss. 1(a), 1(q); 
2001-487, s. 85.5.) 


Editor’s Note. — For Session Laws 2001- 
253, s. 1(s), regarding development of a pro- 
spective payment system for hospital outpa- 
tient services and the services of ambulatory 
surgical facilities under the Teachers’ and State 
Employees’ Comprehensive Major Medical 
Plan, see note at G.S. 135-39.8. 

Session Laws 2001-253, s. 2, provides: “Not- 


treatment and services rendered to workers’ 
compensation patients by a hospital on or after 
July 1, 2001, and before August 1, 2001, shall 
be equal to the payment the hospital would 
have received for such treatment and services 
on June 30, 2001.” 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 


withstanding G.S. 97-26, payment for medical 


§ 135-39.5A. Termination. 


The Executive Administrator and Board of Trustees may terminate the 
contract with the Claims Processor as provided in the request for proposal. 
(1981 (Reg. Sess., 1982), c. 1398, s. 6; 1985, c. 732, s. 51; 1985 (Reg. Sess., 
1936) 4e~1020,.53,20:) 


§ 135-39.5B. Optional plans. 


(a) The Executive Administrator and Board of Trustees may, after consul- 
tation with the Committee on Employee Hospital and Medical Benefits, 
provide for optional prepaid hospital and medical benefits plans. Benefits 
offered under such optional plans shall be comparable to those offered under 
the Plan. The amounts of State funds contributed for such optional plans shall 
not be more than the amounts contributed for each person eligible under G.S. 
135-40.2 on a noncontributory Employee Only basis, with the person selecting 
an optional plan paying any excess, if necessary. The amount of State funds 
contributed to such optional plans shall also not exceed the amount of an 
optional plan’s cost for Employee Only coverage. The Executive Administrator 
and Board of Trustees are authorized to assess and collect fees from partici- 
pating optional plans provided by this section for administrative purposes and 
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for risk management purposes. Such fees may be based upon the enrollees’ risk 
factors and the number and types of contracts enrolled by each participating 
optional plan, and may be collected by the Plan in a manner prescribed by the 
Executive Administrator and Board of Trustees. In no instance shall benefits 
be paid under Part 3 of this Article for persons enrolled in an optional prepaid 
hospital and medical benefit plan authorized under this section on and after 
the effective date of enrollment in the optional prepaid plan, except in cases of 
continuous hospital confinement approved by the Executive Administrator. 

(b) The Executive Administrator and Board of Trustees may, after consult- 
ing with the Committee on Employee Hospital and Medical Benefits, adopt an 
arrangement for an optional hospital and medical benefits program other than 
the one specified in subsection (a) of this section. The optional program may 
include one that is purchased or underwritten by the State and may be a PPO 
or other type optional program. Optional programs under this section are not 
subject to benefits and cost-sharing requirements under G.S. 135-40.5 through 
G.S. 135-40.9. The Executive Administrator and Board of Trustees may set 
premium rates for coverage under an optional program on a partially contrib- 
utory basis, provided that the amounts of State funds contributed for coverage 
on a partially contributory basis shall not be more than the Plan’s total 
noncontributory premium for Employee Only coverage, with the person 
selecting the optional program coverage paying the balance of the partially 
contributory premium not paid by the Plan. The amount of State funds 
contributed for purchased optional programs shall not exceed the amount of a 
purchased optional program’s cost for Employee Only coverage. Contracts for 
an optional program under this subsection are not subject to Article 3 of 
Chapter 143 of the General Statutes. (1981 (Reg. Sess., 1982), c. 13898, s. 6; 
1985, c. 732, s. 37; 1985 (Reg. Sess., 1986), c. 1020, s. 6; 1987, c. 857,s/8;1991, 
Cc427 sy 4ceGs0yseel5 2005-2 70ms. 292338(4)y) 


Editor’s Note. — Session Laws 2005-276, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as the 2005-276, s. 29.34(a), effective July 1, 2005, in 
‘Current Operations and Capital Improve- the section heading, substituted “Optional” for 


ments Appropriations Act of 2005’.” “Prepaid”; designated the previously 
Session Laws 2005-276, s. 46.5 is aseverabil- undesignated paragraph as subsection (a); and 
ity clause. added subsection (b). 


§ 135-39.6. Special funds created. 


(a) There are hereby established two special funds, to be known as the 
Public Employee Health Benefit Fund and the Health Benefit Reserve Fund 
for the payment of hospital and medical benefits. 

All premiums, fees, charges, rebates, refunds or any other receipts including, 
but not limited to, earnings on investments, occurring or arising in connection 
with health benefits programs established by this Article, shall be deposited 
into the Public Employee Health Benefit Fund. Disbursements from the Fund 
shall include any and all amounts required to pay the benefits and adminis- 
trative costs of such programs as may be determined by the Executive 
Administrator and Board of Trustees. 

Any unencumbered balance in excess of prepaid premiums or charges in the 
Public Employee Health Benefit Fund at the end of each fiscal year shall be 
used first, to provide an actuarially determined Health Benefit Reserve Fund 
for incurred but unpresented claims, second, to reduce the premiums required 
in providing the benefits of the health benefits programs, and third to improve 
the plan, as may be provided by the General Assembly. The balance in the 
Health Benefits Reserve Fund may be transferred from time to time to the 
reed Employee Health Benefit Fund to provide for any deficiency occurring 
therein. 
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The Public Employee Health Benefit Fund and the Health Benefit Reserve 
Fund shall be deposited with the State Treasurer and invested as provided in 
G.S. 147-69.2 and 147-69.3. 

(b) Disbursement from the Public Employee Health Benefit Fund may be 
made by warrant drawn on the State Treasurer by the Executive Administra- 
tor, or the Executive Administrator and Board of Trustees may by contract 
authorize the Claims Processor to draw the warrant. 

(c) Separate and apart from the special funds authorized by subsections (a) 
and (b) of this section, there shall be a Public Employee Long-Term Care 
Benefit Fund if the long-term care benefits provided by Part 4 of this Article 
are administered on a self-insured basis. 

(d) Separate and apart from the special funds authorized by subsections (a), 
(b), and (c) of this section, there shall be a Child Health Insurance Fund. All 
premium receipts or any other receipts, including earnings on investments, 
occurring or arising in connection with acute medical care benefits provided 
under the Health Insurance Program for Children shall be deposited into the 
Child Health Insurance Fund. Disbursements from the Child Health Insur- 
ance Fund shall include any and all amounts required to pay the benefits and 
administrative costs of the Health Insurance Program for Children as may be 
determined by the Executive Administrator and Board of Trustees. (1981 (Reg. 
Becsmmvo2).cn 1595, s°6; 1985, oc 782.s5//43;'63;771985 (Res. Sess.) 1986).c. 
1020, s. 20; 1997-468, s. 3; 1998-1, s. 4(d).) 


§ 135-39.6A. Premiums set. 


(a) The Executive Administrator and Board of Trustees shall, from time to 
time, establish premium rates for the Comprehensive Major Medical Plan 
except as they may be established by the General Assembly in the Current 
Operations Appropriations Act, and establish regulations for payment of the 
premiums. Premium rates shall be established for coverages where Medicare 
is the primary payer of health benefits separate and apart from the rates 
eas for coverages where Medicare is not the primary payer of health 
benefits. 

(b) The Executive Administrator and Board of Trustees shall establish 
separate premium rates for the long-term care benefits provided by Part 4 of 
this Article if the benefits are administered on a self-insured basis. 

(c) The Executive Administrator and Board of Trustees shall establish 
premium rates for benefits provided under Part 5 of this Article. The Depart- 
ment of Health and Human Services shall, from State and federal appropria- 
tions and from any other funds made available for the Health Insurance 
Program for Children established under Part 8 of Article 2 of Chapter 108A of 
the General Statutes, make payments to the North Carolina Teachers’ and 
State Employees’ Comprehensive Major Medical Plan as determined by the 
Plan for its administration, claims processing, and other services authorized to 
provide coverage for acute medical care for children eligible for benefits 
provided under Part 5 of this Article. 

(d) (Effective until June 30, 2006) In setting premiums for firemen, 
rescue squad workers, and members of the national guard, and their eligible 
dependents, the Executive Administrator and Board of Trustees shall establish 
rates separate from those affecting active and retired teachers, State employ- 
ees, and their dependents enrolled in the Plan. In setting premiums for 
employees of the North Carolina Symphony Society, Inc., and their eligible 
dependents, the Executive Administrator and Board of Trustees shall establish 
rates separate from those affecting active teachers and State employees and 
their dependents enrolled in the Plan. These separate premium rates shall 
include rate factors for incurred but unreported claim costs, for the effects of 
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G.S. 135-39.6A(d) set out twice. 


adverse selection from voluntary participation in the Plan, and for any other 
actuarially determined measures needed to protect the financial integrity of 
the Plan for the benefit of its served employees, retired employees, and their 
eligible dependents. 

(d) (Effective June 30, 2006) In setting premiums for firemen, rescue 
squad workers, and members of the national guard, and their eligible depen- 
dents, the Executive Administrator and Board of Trustees shall establish rates 
separate from those affecting other members of the Plan. These separate 
premium rates shall include rate factors for incurred but unreported claim 
costs, for the effects of adverse selection from voluntary participation in the 
Plan, and for any other actuarially determined measures needed to protect the 
financial integrity of the Plan for the benefit of its served employees, retired 
employees, and their eligible dependents. 

(e) The total amount of premiums due the Plan from charter schools as 
employing units, including amounts withheld from the compensation of Plan 
members, that is not remitted to the Plan by the fifteenth day of the month 
following the due date of remittance shall be assessed interest of one and 
one-half percent (1 42%) of the amount due the Plan, per month or fraction 
thereof, beginning with the sixteenth day of the month following the due date 
of the remittance. The interest authorized by this section shall be assessed 
until the premium payment plus the accrued interest amount is remitted to 
the Plan. The remittance of premium payments under this section shall be 
presumed to have been made if the remittance is postmarked in the United 
States mail on a date not later than the fifteenth day of the month following the 
due date of the remittance. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1985, c. 732, 
s. 52; 1991, c. 427, s. 5; 1997-468, s. 4; 1998-1, s. 4(e); 1999-237, s. 28.29(h); 
2003-69552 22004-12450s.31.21(6)22005-276, 5.29.3 1(e)y) 


Editor’s Note. — Session Laws 2004-124, s. 
1.2, provides: “This act shall be known as “The 
Current Operations and Capital Improvements 
Appropriations Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Session Laws 2004-124, s. 31.21(d), as 
amended by Session Laws 2005-276, s. 29.31(e), 
provides: “This section becomes effective July 1, 
2004, but expires June 30, 2006.” 


“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2004-124, s. 31.21(c), effective July 1, 2004, in 
subsection (d), substituted “active and retired 
teachers, State employees, and their depen- 
dents enrolled in” for “other members” in the 


Session Laws 2005-276, s. 1.2, provides: first sentence and inserted the second sentence. 


§ 135-39.7. Administrative review. 


(a) If, after exhaustion of internal appeal handling as outlined in the 
contract with the Claims Processor any person is aggrieved, the Claims 
Processor shall bring the matter to the attention of the Executive Administra- 
tor and Board of Trustees, which shall promptly decide whether the subject 
matter of the appeal is a determination subject to external review under Part 
4 of Article 50 of Chapter 58 of the General Statutes. The Executive Admin- 
istrator and Board of Trustees shall inform the aggrieved person and the 
aggrieved person’s provider of the decision and shall provide the aggrieved 
person notice of the aggrieved person’s right to appeal that decision as provided 
in this subsection. If the Executive Administrator and Board of Trustees decide 
that the subject matter of the appeal is not a determination subject to external 
review, then the Executive Administrator and Board of Trustees may make a 
binding decision on the matter in accordance with procedures established by 
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the Executive Administrator and Board of Trustees. The Executive Adminis- 
trator and Board of Trustees shall provide a written summary of the decisions 
made pursuant to this section to all employing units, all health benefit 
representatives, the oversight team provided for in G.S. 135-39.3, all relevant 
health care providers affected by a decision, and to any other parties request- 
ing a written summary and approved by the Executive Administrator and 
Board of Trustees to receive a summary immediately following the issuance of 
a decision. A decision by the Executive Administrator and Board of Trustees 
that a matter raised on internal appeal is a determination subject to external 
review as provided in subsection (b) of this section may be contested by the 
agerieved person under Chapter 150B of the General Statutes. The person 
contesting the decision may proceed with external review pending a decision in 
the contested case under Chapter 150B of the General Statutes. 

(b) The Executive Administrator and Board of Trustees shall adopt and 
implement utilization review and internal grievance procedures that are 
substantially equivalent to those required under G.S. 58-50-61 and G.S. 
58-50-62. External review of determinations shall be conducted in accordance 
with Part 4 of Article 50 of Chapter 58 of the General Statutes. As used in this 
section, “determination” is a decision by the Executive Administrator and 
Board of Trustees, the Plan’s designated utilization review organization, or a 
self-funded health maintenance organization administrated by or under con- 
tract with the Plan that an admission, availability of care, continued stay, or 
other health care service has been reviewed and, based upon information 
provided, does not meet the Plan’s requirements for medical necessity, appro- 
priateness, health care setting, or level of care or effectiveness, and the 
requested service is therefore denied, reduced, or terminated. (1981 (Reg. 
Sess., 1982), c. 1398, s. 6; 1985, c. 732, s. 53; 1985 (Reg. Sess., 1986), c. 1020, 
s. 20; 1991, c. 427, s. 6; 2001-446, s. 5(e).) 


Editor’s Note. — Session Laws 2001-446, s. 
7, is a severability clause. 
Session Laws 2001-446, s. 8, provides: “Noth- 


CASE 


Language in this section that Board of 
Trustees “may make a binding decision” 
concerning a dispute between an aggrieved 
individual and a claims administrator of a 
medical plan is not an express and unequivocal 
exemption of the Board from the requirements 
of the Administrative Procedure Act; instead, 
the use of the term “binding” in the statute was 
intended to mean only that the Board’s decision 
would be binding upon the parties absent fur- 
ther review according to law. Vass v. Board of 
Trustees, 324 N.C. 402, 379 S.E.2d 26 (1989). 

Case Commenced Prior to 1986 Gov- 


ing in this act obligates the General Assembly 
to appropriate funds to implement this act.” 


NOTES 


erned by Chapter 150A. — A contested case 
commences when the dispute is presented to 
the board; therefore, where a contested case 
was commenced prior to Jan. 1, 1986, the 
dispute was governed by Chapter 150A and it 
was error to resolve this dispute according to 
Chapter 150B. Vass v. Board of Trustees, 108 
N.C. App. 251, 423 S.H.2d 796 (1992). 

Cited in Empire Power Co. v. North Carolina 
Dep’t of Env’t, Health & Natural Resources, 
337 N.C. 569, 447 S.E.2d 768, rehearing de- 
nied, 338 N.C. 314, 451 S.E.2d 634 (1994). 


§ 135-39.8. Rules and regulations. 


The Executive Administrator and Board of Trustees may issue rules and 
regulations to implement Parts 2, 3, 4, and 5 of this Article. The Executive 
Administrator and Board of Trustees shall provide to all employing units, all 
health benefit representatives, the oversight team provided for in Gis; 135- 
39.3, all relevant health care providers affected by a rule or regulation, and to 
any other persons requesting a written description and approved by the 
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Executive Administrator and Board of Trustees written notice and an oppor- 
tunity to comment not later than 30 days prior to adopting, amending, or 
rescinding a rule or regulation, unless immediate adoption of the rule or 
regulation without notice is necessary in order to fully effectuate the purpose 
of the rule or regulation. Rules and regulations of the Board of Trustees shall 
remain in effect until amended or repealed by the Executive Administrator and 
Board of Trustees. The Executive Administrator and Board of Trustees shall 
provide a written description of the rules and regulations issued under this 
section to all employing units, all health benefit representatives, the oversight 
team provided for in G.S. 135-39.3, all relevant health care providers affected 
by a rule or regulation, and to any other persons requesting a written 
description and approved by the Executive Administrator and Board of 
Trustees on a timely basis. (1981 (Reg. Sess., 1982), c. 13898, s. 6; 1985, c. 732, 
s. 54; 1991, c. 427, s. 7; 1997-278, s. 3; 1997-468, s. 5; 1998-1, s. 4(f); 2001-253, 
Sau lG).) 


Editor’s Note. — Session Laws 2001-253, s. 
1(s), provides: “The Plan shall develop as soon 
as practicable a prospective payment system 
for the payment of hospital outpatient services 
and the services of ambulatory surgical facili- 
ties. In developing this prospective payment 
system, the Plan shall make use of the exper- 
tise of the North Carolina Hospital Association, 
including any advisory committees of member 
hospitals that the Association may name, and 
ambulatory surgical facilities in this State. In 
addition, the Plan shall develop as soon as 
practicable a medical fee schedule for the pay- 
ment of professional health care services. The 
fee schedule shall be developed with the exper- 
tise of the North Carolina Medical Society, the 
North Carolina Academy of Family Physicians, 


and any other groups of professional medical 
service providers that the Society may wish to 
include. Any prospective payment system for 
hospital outpatient services and the services of 
ambulatory surgical facilities and a medical fee 
schedule for the providers of professional med- 
ical services shall not be implemented by the 
Plan before July 1, 2008.” 

Session Laws 2001-253, s. 2, provides: “Not- 
withstanding G.S. 97-26, payment for medical 
treatment and services rendered to workers’ 
compensation patients by a hospital on or after 
July 1, 2001, and before August 1, 2001, shall 
be equal to the payment the hospital would 
have received for such treatment and services 
on June 30, 2001.” 


§ 135-39.9. Reports to the General Assembly. 


(a) The Executive Administrator and Board of Trustees shall report to the 
General Assembly at such times and in such forms as shall be provided by the 
Committee on Employee Hospital and Medical Benefits. 

(b) Repealed by Session Laws 1985, c. 732, s. 55.1. 

(c) Repealed by Session Laws 1985 (Reg. Sess., 1986), c. 1020, s. 7. (1981 
(Reg. Sess., 1982), ¢, 1398, s..6;)1985, ¢. 732, ss: 55) 55.1; 1985 (Res isesem 
LOSG ecu O20 mS s) 


§ 135-39.10. Meaning of “Executive Administrator and 
Board of Trustees”. 


Whenever in this Article the words “Executive Administrator and Board of 
Trustees” appear, they mean that the Executive Administrator shall have the 
power, duty, right, responsibility, privilege or other function mentioned, after 
consulting with the Board of Trustees of the Teachers’ and State Employees’ 
Comprehensive Major Medical Plan. (1985, c. 732, s. 57; 1991, c. 427, s. 8.) 


§ 135-39.11. Contract disputes. 


A dispute involving the performance, terms, or conditions of a contract 
between the Plan and an entity under contract with the Plan is not a contested 
case under Article 3 of Chapter 150B of the General Statutes. (2001-192, s. 2.) 
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Editor’s Note. — Session Laws 2001-192, s. 

4, made this section effective June 12, 2001, 

and applicable to cases pending on that date. 


Part 3. Comprehensive Major Medical Plan. 


§ 135-40. Undertaking. 


(a) The State of North Carolina undertakes to make available a Compre- 
hensive Major Medical Plan (hereinafter called the “Plan”) exclusively for the 
benefit of its employees, retired employees and certain of their dependents 
which will pay benefits in accordance with the terms hereof. The Plan shall 
have all the powers and privileges of a corporation and shall be known as the 
North Carolina Teachers’ and State Employees’ Comprehensive Major Medical 
Plan. The Executive Administrator and Board of Trustees shall carry out their 
duties and responsibilities as fiduciaries for the Plan. 

(al) The State of North Carolina deems it to be in the public interest for 
North Carolina firemen, rescue squad workers, and members of the national 
guard, and certain of their dependents, who are not eligible for any other type 
of comprehensive group health insurance or other comprehensive group health 
benefits, and who have been without any form of group health insurance or 
other comprehensive group health benefit coverage for at least six months, to 
be given the opportunity to participate in the benefits provided by the North 
Carolina Teachers’ and State Employees’ Comprehensive Major Medical Plan. 
Coverage under the Plan shall be voluntary for eligible firemen, rescue squad 
workers, and members of the national guard who elect participation in the 
Plan for themselves and their eligible dependents. 

(b) The Plan benefits will be provided under contracts between the State 
and the Claims Processor selected by the State. Claims Processor refers to the 
administrator, third party administrator or other party contracting with the 
State to administer the Plan benefits. Such contracts shall include the 
substance of G.S. 135-40.1 through G.S. 135-40.13 and the description of Plan 
in the request for proposal, and shall be administered by the respective Claims 
Processor of the State which will determine benefits and other questions 
arising thereunder. The contracts necessarily will conform to applicable State 
laws. If any of the provisions of G.S. 135-40.1 through G.S. 135-40.13 and the 
request for proposals must be modified for inclusion in the contract because of 
State laws, such modification will be made. 

(c) Payroll deduction shall be available for coverage under this Part or 
under G.S. 135-39.5B of amounts not paid by the State. 

(d) Notwithstanding any other provisions of the Plan, the Executive Admin- 
istrator and Board of Trustees are specifically authorized to use all appropriate 
means to secure tax qualification of the Plan under any applicable provisions 
of the Internal Revenue Code of 1954 as amended. The Executive Administra- 
tor and Board of Trustees shall furthermore comply with all applicable 
provisions of the Internal Revenue Code as amended, to the extent that this 
compliance is not prohibited by this Article. (1981 (Reg. Sess., 1982), c. 1398, 
s. 6; 1985, c. 732, ss. 44, 61; 1985 (Reg. Sess., 1986), c. 1020, ss. 8, 20; 1989, c. 
fe 2is 422) 1999-23 esa 28229(a)s) 


Local Modification. — Bladen: 2004-124, s. 


31.26, as amended by 2005-276, s. 29.32 (ex- 


pires June 30, 2006); Cherokee: 2004-124, s. 
31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); Rutherford: 2004-124, s. 


31.26, as amended by 2005-276, s. 29.32 (ex- 


pires June 30, 2006); Washington: 2004-124, s. 


31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); Wilkes: 2004-124, s. 
31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); and town of Forest City: 
2004-124, s. 31.26, as amended by 2005-276, s. 
29.32 (expires June 30, 2006). 

Editor’s Note. — Session Laws 2004-124, s. 
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1.2, provides: “This act shall be known as “The 
Current Operations and Capital Improvements 
Appropriations Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Session Laws 2004-161, s. 31.1, provides: 
“The Committee on Employee Hospital and 
Medical Benefits may study the following is- 
sues pertaining to benefits under the Teachers’ 
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and State Employees’ Comprehensive Major 
Medical Plan (‘Plan’): 

“(1) Whether to repeal or otherwise modify 
G.S. 135-40.6(7) that limits coverage for exam- 
ination and supervision of a normal newborn 
infant to only when the mother of the infant is 
receiving maternity benefits under the Plan. 

“(2) Whether to adopt a federally qualified 
health reimbursement arrangement as an ad- 
ditional component of the Plan. 

“(3) Whether deductibles and co-payment 
amounts applicable under the Plan should be 
based on income of the Plan member, with 
lower-income Plan members paying less than 
higher-income Plan members.” 


CASE NOTES 


Applicability of Administrative Proce- 
dure Act to Dispute. — State employee’s 
dispute with the Board of Trustees of the Teach- 
ers’ and State Employees’ Comprehensive Ma- 
jor Medical Plan, an administrative agency, 
seeking to recover costs of surgery should have 
been brought under the Administrative Proce- 


dure Act, G.S. 150B-1 et seq. Vass v. Board of 
Trustees, 89 N.C. App. 333, 366 S.E.2d 1 (1988), 
modified and aff’d, 324 N.C. 402, 379 S.E.2d 26 
(1989). 

Cited in Vass v. Board of Trustees, 108 N.C. 
App:.251.4235S.6.2d 796,992): 


OPINIONS OF ATTORNEY GENERAL 


Medical Child Support Enforcement 
Provisions. — The medical child support en- 
forcement provisions of House Bill 1563, 1993 
(Reg. Sess. 1994) N.C. Session Laws c. 644, are 
inapplicable to the North Carolina Teachers’ 
and State Employees’ Comprehensive Major 
Medical Plan and the governmental entities 
whose employees and retirees, along with their 
dependents, are eligible for coverage under the 
Plan or its HMO option. Medical child support 


orders nonetheless may be enforced directly 
against State employees and retirees who fail 
to enroll, or maintain coverage for, their eligible 
dependent children under the State Health 
Plan in accordance with the provisions of G.S. 
50-13.4(f), 50-13.9 and 50-13.11. See opinion of 
Attorney General to Patricia Crawford, Associ- 
ate General Counsel, University of North Caro- 
lina at Chapel Hill, — N.C.A.G. — (August 10, 
1995). 


§ 135-40.1. General definitions. 


As used in Parts 2 and 3 of this Article, the following terms have the meaning 


specified as follows: 


(1) Chemical Dependency. — The term “chemical dependency” means the 
pathological use or abuse of alcohol or other drugs in a manner or to 
a degree that produces an impairment in personal, social or occupa- 
tional functioning and which may, but need not, include a pattern of 


tolerance and withdrawal. 


(la) Covered Services. — Any medically necessary, reasonable, and cus- 
tomary items of service, at least a portion of the expense of which is 
covered under at least one of the plans covering the person for whom 
claim is made or service provided. It shall be synonymous with 
allowable expenses, and with benefit or benefits. 

(1b) Clinical Trials. — Patient research studies designed to evaluate new 
treatments, including prescription drugs. Regardless of the type of 
trial phases covered by the Plan, all covered trials must involve the 
treatment of life-threatening medical conditions, must be clearly 
superior to available noninvestigational treatment alternatives, and 
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must have clinical and preclinical data that shows the trials will be at 
least as effective as noninvestigational alternatives. Trials must also 
involve determinations by treating physicians, relevant scientific 
data, and opinions of experts in relevant fields of medicine. Covered 
trials must be approved by the National Institutes of Health, a 
National Institutes of Health cooperative group or center, the U. S. 
Food and Drug Administration, the U.S. Department of Defense, or 
the U.S. Department of Veterans Affairs. The Plan may also cover 
clinical trials sponsored by other entities. Trials must also be ap- 
proved by applicable qualified institutional review boards. All covered 
trials must be conducted in and by facilities and personnel that 
maintain a high level of expertise because of their training, experi- 
ence, and volume of patients. To be covered by the Plan, patients 
participating in clinical trials must meet substantially all protocol 
requirements of the trials and exercise informed consent in the trials. 
Only medically necessary costs of health care services involved in 
treatments provided to patients for the purpose of the trials are 
covered by the Plan to the extent that such costs are not customarily 
funded by national agencies, commercial manufacturers, distributors, 
or other such providers. Clinical trial costs not covered by the Plan 
include, but are not limited to, the costs of services that are not health 
care services and costs associated with managing research in the 
trials. The Plan shall not exclude benefits for covered clinical trials if 
the proposed treatment is the only appropriate protocol for the 
condition being treated. 

(2) Deductible. — Deductible shall mean an amount of covered expenses 
during a fiscal year which must be incurred after which benefits 
(subject to the deductible) becomes payable. The deductible for an 
employee, retired employee and/or his or her dependents shall be 
three hundred fifty dollars ($350.00) for each fiscal year. 

The deductible applies separately to each covered individual in each 
fiscal year, subject to an aggregate maximum of one thousand fifty 
dollars ($1,050) per employee and child(ren) or employee and family 
coverage contract in any fiscal year. ‘ 

If two or more family members are injured in the same accident only 
one deductible is required for charges related to that accident during 
the benefit period. 

(3) Dependent Child. — A natural, legally adopted, or foster child of the 
employee and/or spouse, unmarried, up to the first of the month 
following his or her 19th birthday, whether or not the child is living 
with the employee, as long as the employee is legally responsible for 
such child’s maintenance and support. Dependent child shall also 
include any child under age 19 who has reached his or her 18th 
birthday, provided the employee was legally responsible for such 
child’s maintenance and support on his or her 18th birthday. 

A foster child is covered (i) if living in a regular parent-child 
relationship with the expectation that the employee will continue to 
rear the child into adulthood, (ii) if at the time of enrollment, or at the 
time a foster child relationship is established, whichever occurs first, 
the employee applies for coverage for such child and submits evidence 
of a bona fide foster child relationship, identifying the foster child by 
name and setting forth all relevant aspects of the relationship, (111) if 
the Claims Processor accepts the foster child as a participant through 
a separate written document identifying the foster child by name and 
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specifically recognizing the foster child relationship, and (iv) if at the 

time a claim is incurred, the foster child relationship, as identified by 

the employee, continues to exist. Children placed in a home by a 

welfare agency which obtains control of, and provides for maintenance 

of, the child(ren), are not eligible participants. 
Coverage may be extended beyond the 19th birthday under the 
following conditions: 

a. If the dependent is a full-time student, between the ages of 19 and 
26, who is pursuing a course of study that represents at least the 
normal workload of a full-time student at a school or college 
accredited by the state of jurisdiction. 

b. The dependent is physically or mentally incapacitated to the 
extent that he or she is incapable of earning a living and (i) such 
handicap developed or began to develop before the dependent’s 
19th birthday, or (ii) such handicap developed or began to develop 
before the dependent’s 26th birthday if the dependent was cov- 
ered by the Plan in accordance with G.S. 135-40.1(3)a. 

Dependent children of firemen, rescue squad workers, and 
members of the national guard are subject to the same terms and 
conditions as are other dependent children covered by this 
subdivision. i 

(4) Doctor. — A doctor of medicine, a doctor of osteopathy licensed to 
practice medicine or surgery by the Board of Medical Examiners of the 
state in which he or she practices, a doctor of dentistry, a doctor of 
podiatry or surgical chiropody, a doctor of optometry, a doctor of 
chiropractic, or a doctor of psychology who is licensed or certified in 
the State and has a doctorate practice degree in psychology and at 
least two years’ clinical experience in a recognized health setting or 
has met the standards of the National Register of Health Services 
Providers in Psychology, each of whom is licensed to practice by the 
state in which he or she performs any service covered by this Plan, 
and who regularly charges and collects fees in his or her own right. 

(5) Employee. — Any permanent full-time or permanent part-time regu- 
lar employee (designated as half-time or more) of an employing unit. 

(6) (Effective until June 30, 2006) Employing Unit. — A North Caro- 
lina School System; Community College; State Department, Agency or 
Institution; Administrative Office of the Courts; or Association or 
Examining Board whose employees are eligible for membership in a 
State-Supported Retirement System. An employing unit also shall 
mean a charter school in accordance with Part 6A of Chapter 115C of 
the General Statutes whose board of directors elects to become a 
participating employer in the Plan under G.S. 135-40.3A. Bona fide 
fire departments, rescue or emergency medical service squads, and 
national guard units are deemed to be employing units for the purpose 
of providing benefits under this Article. The North Carolina Sym- 
phony Society, Inc., is deemed to be an employing unit for the purpose 
of providing benefits under this Article. 

(6) (Effective June 30, 2006) Employing Unit. — A North Carolina 
School System; Community College; State Department, Agency or 
Institution; Administrative Office of the Courts; or Association or 
Examining Board whose employees are eligible for membership in a 
State-Supported Retirement System. An employing unit also shall 
mean a charter school in accordance with Part 6A of Chapter 115C of 
the General Statutes whose board of directors elects to become a 
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participating employer in the Plan under G.S. 135-40.3A. Bona fide 
fire departments, rescue or emergency medical service squads, and 
national guard units are deemed to be employing units for the purpose 
of providing benefits under this Article. 

(7) Enrollment. — New employees must enroll themselves and their 
dependents within 30 days from the date of employment or from first 
becoming eligible on a noncontributory basis. Coverage may become 
effective on the first day of the month following date of entry on 
payroll or on the first day of the following month. New employees not 
enrolling themselves and their dependents within 30 days, or not 
adding dependents when first eligible as provided herein may enroll 
on the first day of any month but will be subject to a 12-month waiting 
period for preexisting health conditions, except for employees who 
elect to change their coverage in accordance with rules established by 
the Executive Administrator and Board of Trustees for optional 
prepaid hospital and medical benefit plans. Children born to covered 
employees having coverage type (2), or (3), as outlined in GS. 
135-40.3(d) shall be automatically covered at the time of birth without 
any waiting period for preexisting health conditions. Children born to 
covered employees having coverage type (1) shall be automatically 
covered at birth without any waiting period for preexisting health 
conditions so long as the Claims Processor receives notification within 
30 days of the date of birth that the employee desires to change from 
coverage (1) to coverage type (2), or (3), provided that the employee 
pays any additional premium required by the coverage type selected 
retroactive to the first day of the month in which the child was born. 

Newly acquired dependents (spouse/child) enrolled within 30 days 
of becoming an eligible dependent will not be subject to the 12-month 
waiting period for preexisting conditions. A dependent can become 
qualified due to marriage, adoption, entering a foster child relation- 
ship, due to the divorce of a dependent child or the death of the spouse 
of a dependent child, and at the beginning of each legislative session 
(applies only to enrolled legislators). Effective date for newly acquired 
dependents if application was made within the 30 days can be the first 
day of the following month. Effective date for an adopted child can be 
date of adoption, or date of placement in the adoptive parent’s home, 
or the first of the month following the date of adoption or placement. 
Firemen, rescue squad workers, and members of the national aU an 
and their eligible dependents are subject to the same terms and 
conditions as are new employees and their dependents covered by this 
subdivision. Enrollments in these circumstances must occur within 30 
days of eligibility to enroll. 

(7a) Experimental/Investigational Medical Procedures. — The use of a 
service, supply, drug, or device not recognized as standard medical 
care for the condition, disease, illness, or injury being treated as 
determined by the Executive Administrator and Board of Trustees 
upon the advice of the Claims Processor. Determinations are made 
after independent review of scientific data. Opinions of experts 1n a 
particular field and opinions and assessments of nationally recognized 
review organizations shall also be considered by the Plan but are not 
determinative or conclusive. The fact that an experimental/investiga- 
tional treatment is the only available treatment for a particular 
condition will not result in coverage if the treatment is experimental/ 
investigational in the treatment of the particular condition, nor 1s 1t 
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relevant for purposes of coverage that the member has tried other 

more conventional therapies without success. The following criteria 

are the basis for determination that a service or supply is investiga- 
tional: 

a. Services or supplies requiring federal or other governmental body 
approval, such as drugs and devices that do not have market 
approval from the Food and Drug Administration (FDA) or final 
approval from any other governmental regulatory body for use in 
treatment of the condition being treated, or are not recognized for 
the treatment of a condition in one of the standard reference 
compendia or in generally accepted peer-reviewed medical liter- 
ature; 

b. There is insufficient or inconclusive scientific evidence in peer 
review medical literature to permit the Plan’s evaluation of the 
therapeutic value of the service or supply; 

There is inconclusive evidence that the service or supply has a 
beneficial effect on health outcomes; 

. Is provided as part of a research or phase I clinical or phase II 
clinical trial not approved by the Plan; 

e. Are provided pursuant to a written protocol or other document that 
lists an evaluation of the service’s safety, toxicity, or efficacy as 
among its objectives; 

f. Are subject to approval or review of an Institutional Review Board 
or other body that approves or reviews research; or 

g. Are provided pursuant to informed consent documents that de- 
scribe the service as experimental, investigational, or part of a 
research study. 

(7b) Fiscal Year. — The period beginning July 1 and ending on June 30 of 
the succeeding calendar year. 

(7c) Firemen. — Eligible firemen as defined by G.S. 58-86-25 who belong 
to a bona fide fire department as defined by G.S. 58-86-25 and who are 
not eligible for any type of comprehensive group health insurance or 
other comprehensive group health benefit coverage and who have 
been without any form of group health insurance or other comprehen- 
sive group health benefit coverage for at least six months. Firemen 
shall also include members of the North Carolina Firemen and Rescue 
Squad Workers’ Pension Fund who are in receipt of a monthly 
pension, who are not eligible for any type of comprehensive group 
health insurance or other comprehensive group health benefit cover- 
age, and who have been without any form of group health insurance 
or other comprehensive group health benefit coverage for at least six 
months. Comprehensive group health insurance and other benefit 
coverage consists of inpatient and outpatient hospital and medical 
benefits, as well as other outpatient medical services, prescription 
drugs, medical supplies, and equipment that are generally available 
in the health insurance market. Comprehensive group health insur- 
ance and other benefit coverage includes Medicare benefits, 
CHAMPUS benefits, and other Uniformed Services benefits. North 
Carolina fire departments or their respective governing bodies shall 
certify the eligibility of their firemen to the Plan for their participation 
in its benefits prior to enrollment. 

(8) Health Benefits Representative. — The employee designated by the 
employing unit to administer the Comprehensive Major Medical Plan 
for the unit and its employees. The HBR is responsible for enrolling 


° 
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new employees, reporting changes, explaining benefits, reconciling 

group statements and remitting group fees. The State Retirement 

System is the Health Benefits Representative for retired members. 

(9) Home Health Aide. — An individual who provides medical or thera- 
peutic care and who reports to and is under the direct supervision of 
a Home Health Care Agency. 

(10) Home Health Care Agency. — An agency which is constituted, 
licensed and operated in accordance with the laws pertaining to 
agencies providing home health care. 

(11) Home Health Care Coverage. — Coverage for home care and treat- 
ment established and approved in writing by a physician for an 
individual whom continual hospital confinement would be required 
without the care and treatment specified by this coverage. 

(12) Hospital. — An institution which meets fully all the following 
criteria: 

a. A general medical and surgical hospital, including eye, ear, nose 
and throat, maternity, pediatric, tuberculosis, or mental hospital, 
licensed as such by the applicable State agency. 

b. It is primarily engaged in providing — for compensation from its 
patients and on an inpatient basis — diagnostic and therapeutic 
facilities for the surgical and medical diagnosis, treatment and 
care of injured and sick persons by or under the supervision of the 
staff of physicians; 

c. It continuously provides 24-hour-a-day nursing service by regis- 
tered graduate nurses; and 

d. It is not, other than incidentally, a place for rest, a place for the 
aged, a place for drug addicts, a place for alcoholics, a nursing 
home, a hotel, or the like. 

Hospitals classified and accredited as psychiatric hospitals by the 

Joint Commission on Accreditation of Healthcare Organizations will 

be deemed to be hospitals for the purpose of this Plan. 

(13) Medicare. — The Health Insurance for the Aged and Disabled 
Program under Title XVIII of the Social Security Act as such act was 
amended by the Social Security Amendments of 1965 (Public Law 
89-97), as such program is currently constituted and as it may be later 
amended. 

(13a) Plan. — The Teachers’ and State Employees’ Comprehensive Major 
Medical Plan. 

(13b) National guard members. — Members of the North Carolina army 
and air national guard who are not eligible for any type of compre- 
hensive group health insurance or other comprehensive group health 
benefit coverage and who have been without any form of group health 
insurance or other comprehensive group health benefit coverage for at 
least six months. Members of the North Carolina army and air 
national guard include those who are actively serving in the national 
guard as well as former members of the national guard who have 
completed 20 or more years of service in the national guard but have 
not attained the minimum age to begin receipt of a uniformed service 
military retirement benefit. Comprehensive group health insurance 
and other benefit coverage consists of inpatient and outpatient 
hospital and medical benefits, as well as other outpatient medical 
services, prescription drugs, medical supplies, and equipment that are 
generally available in the health insurance market. Comprehensive 
group health insurance and other benefit coverage includes Medicare 
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benefits, Civilian Health and Medical Program of the Uniformed 
Services (CHAMPUS) benefits, and other Uniformed Services bene- 
fits. North Carolina national guard units shall certify the eligibility of 
their members to the Plan for their participation in its benefits prior 
to enrollment. 

(14) Predecessor Plan. — The Hospital and Medical Benefits for the 
Teachers’ and State Employees’ Retirement System of the State of 
North Carolina. 

(15) Preexisting Condition. — A condition, disease, illness or injury 
diagnosed and treated within six months prior to the effective date of 
coverage. 

(16) Pregnancy. — Shall include resulting childbirth, miscarriage or 
abortion. 

(16a) Rescue squad workers. — Eligible rescue squad workers as defined 
by the provisions of G.S. 58-86-30 who belong to a rescue or emergency 
medical services squad as defined by the same statute and who are not 
eligible for any type of comprehensive group health insurance or other 
comprehensive group health benefit coverage, and who have been 
without any form of group health insurance or other comprehensive 
group health benefit coverage for at least six months. Rescue squad 
workers shall also include members of the North Carolina Firemen 
and Rescue Squad Workers’ Pension Fund who are in receipt of a 
monthly pension, who are not eligible for any type of comprehensive 
group health insurance or other comprehensive group health benefit 
coverage, and who have been without any form of group health 
insurance or other comprehensive group health benefit coverage for at 
least six months. Comprehensive group health insurance and other 
benefit coverage consists of inpatient and outpatient hospital and 
medical benefits, as well as other outpatient medical services, pre- 
scription drugs, medical supplies, and equipment that are generally 
available in the health insurance market. Comprehensive group 
health insurance and other benefit coverage includes Medicare bene- 
fits, CHAMPUS benefits, and other Uniformed Services benefits. 
North Carolina rescue or emergency medical services squads or their 
respective governing bodies shall certify the eligibility of their rescue 
squad workers to the Plan for their participation in its benefits prior 
to enrollment. 

(17) Retired Employee (Retiree). — Retired teachers, State employees, 
and members of the General Assembly who are receiving monthly 
retirement benefits from any retirement system supported in whole or 
in part by contributions of the State of North Carolina, so long as the 
retiree is enrolled. On and after January 1, 1988, a retiring employee 
or retiree must have completed at least five years of contributory 
retirement service with an employing unit prior to retirement from 
any State-supported retirement system in order to be eligible for 
eroup benefits under this Part as a retired employee or retiree. 

(17a) Skilled Care. — Medically necessary services that can only be 
rendered under State law or regulation by licensed health profession- 
als such as a medical doctor, physician’s assistant, physical therapist, 
occupational therapist, speech therapist, certified clinical social 
worker, licensed clinical social worker, certified nurse midwife, li- 
censed practical nurse, or registered nurse. 

(18) Skilled Nursing Facility. — An institution licensed under applicable 
State laws and primarily engaged in providing to inpatients, under 
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the supervision of a doctor and a registered professional nurse, skilled 
nursing care and related services on a 24-hour basis, and rehabilita- 
tive services. 


(19) Usual, Customary and Reasonable. — The meaning of the term 


“UCR” shall be developed from criteria used for determining reason- 
able charges for services, including usual preoperative examination 
and customary postoperative care and care of usual complications, 
and shall be based on the usual charge made by an individual doctor 
for his or her private patients for a particular service, or the 
customary charge within the range of usual fees charged by most 
doctors of similar skill and training in North Carolina for the 
comparable service, whichever is the lower. A fee is reasonable if it 
meets the above two criteria. In cases of unusual complexity and cases 
involving supplemental skills of two or more doctors, reasonable 
charges will be determined by the Claims Processor upon advice of its 
medical advisors. The Executive Administrator and Board of Trustees 
may update usual, customary and reasonable charges, or other such 
comparable allowances, semi-annually for physicians who accept the 
Plan’s UCR or other comparable allowances as payment in full, other 
than for the Plan’s deductibles, coinsurance, or other amounts to be 
paid by members of the Plan; otherwise, the Executive Administrator 
and Board of Trustees shall not update usual, customary and reason- 
able charges, or other such comparable allowances more frequently 
than on an annual basis. (1981 (Reg. Sess., 1982), c. 1898, s. 6; 19838, 
pee cs eee lee ee let too Neo ess 964) Cc. bl) cue 0): 
PIGonC sO ose TOuImlO 2: 0 1on4ss. 1210 320,20° Joo | hee. ess. 
eo celUZecse oa) 9, 00,24. 216190 (ie o04s 6.11 ..6, 69 15.58, 95,10; 
oe Cu OSs 2G) 1d) lOO I C42 ss ao lo. 30, L995 (Keg. 
mess, 1996)) c. folks, 3: 1996 2nd Ex Sess. c-_15)~s, 28 .23(a); 
1997-456, s. 27; 1997-512, ss. 1, 2, 9, 12, 16, 18; 1998-212, ss. 9.14A(d), 
28.29(a), (b); 1999-237, s. 28.29(b)-(e); 2001-253, s. 1(b); 2001-487, s. 
40(m); 2004-124, s. 31.21(a); 2005-276, s. 29.31(e).) 


Local Modification. — Bladen: 2004-124, s. 
31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); Cherokee: 2004-124, s. 
31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); Rutherford: 2004-124, s. 
31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); Washington: 2004-124, s. 
31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); Wilkes: 2004-124, s. 
31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); and town of Forest City: 
2004-124, s. 31.26, as amended by 2005-276, s. 
29.32 (expires June 30, 2006). 

Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 731, s. 4, provides: “Nothing in 
this act shall be construed to obligate the Gen- 
eral Assembly to appropriate funds to imple- 
ment this act. In addition, all charters granted 
and all contracts entered into under this act are 
subject to any future appropriations and subse- 
quent legislative changes.” 

Subdivisions (7.1) and (7.a) of this section 
were renumbered as subdivisions (7a) and (7b), 
respectively, pursuant to S.L. 1997-456, s. 27 


which authorized the Revisor of Statutes to 
renumber or reletter sections and parts of sec- 
tions having a number or letter designation 
that is incompatible with the General Assem- 
bly’s computer database. 

Session Laws 1999-237, s. 28.29(), provides 
that section 28.29 of that act, which amended 
this section, becomes effective July 1, 2000. 
Until July 1, 2000, there were no subdivisions 
(7c), (18b) or (16a), which were added by s. 
Pacey ney 

Session Laws 1999-237, s. 1.1, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Act of 1999.’” 

Session Laws 1999-237, s. 30.4, contains a 
severability clause. 

For Session Laws 2001-253, s. 1(s), regarding 
development of a prospective payment system 
for hospital outpatient services and the services 
of ambulatory surgical facilities under the 
Teachers’ and State Employees’ Comprehensive 
Major Medical Plan, see note at G.S. 135-39.8. 

Session Laws 2001-253, s. 2, provides: “Not- 
withstanding G.S. 97-26, payment for medical 
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treatment and services rendered to workers’ 
compensation patients by a hospital on or after 
July 1, 2001, and before August 1, 2001, shall 
be equal to the payment the hospital would 
have received for such treatment and services 
on June 30, 2001.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
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during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Session Laws 2004-124, s. 31.21(d), as 
amended by Session Laws 2005-276, s. 29.31(e), 
provides: “This section becomes effective July 1, 
2004, but expires June 30, 2006.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2004-124, s. 31.21(a), effective July 1, 2004, 
added the last sentence in subdivision (6). 


(a) The following persons are eligible for coverage under the Plan, on a 
noncontributory basis, subject to the provisions of G.S. 135-40.3: 


(1) All permanent full-time employees of an employing unit who meet the 

following conditions: 

a. Paid from general or special State funds, or 

b. Paid from non-State funds and in a group for which his or her 
employing unit has agreed to provide coverage. 

Employees of State agencies, departments, institutions, boards, and 

commissions not otherwise covered by the Plan who are employed in 

permanent job positions on a recurring basis and who work 30 or more 

hours per week for nine or more months per calendar year are covered 

by the provisions of this subdivision. 

(la) Permanent hourly employees as defined in G.S. 126-5(c4) who work 
at least one-half of the workdays of each pay period. 

(2) Retired teachers, State employees, members of the General Assembly, 
and retired State law enforcement officers who retired under the Law 
Enforcement Officers’ Retirement System prior to January 1, 1985. 

(2a) Surviving spouses of: 

a. Deceased retired employees, provided the death of the former plan 
member occurred prior to October 1, 1986; and 

b. Deceased teachers, State employees, and members of the General 
Assembly who are receiving a survivor’s alternate benefit under 
any of the State-supported retirement programs, provided the 
death of the former plan member occurred prior to October 1, 
1986. 

(3) Repealed by Session Laws 1985 (Reg. Sess., 1986), c. 1020, s. 29(b). 

(3a) Employees of the General Assembly, not otherwise covered by this 
section, as determined by the Legislative Services Commission, except 
for legislative interns and pages. 

(4) Members of the General Assembly. 

(5) Notwithstanding the provisions of subsection (e) of this section, 
employees on official leave of absence while completing a full-time 
program in school administration in an approved program as a 
Principal Fellow in accordance with Article 5C of Chapter 116 of the 
General Statutes. 

(6) Notwithstanding the provisions of G.S. 135-40.11, employees formerly 
covered by the provisions of this section, other than retired employees, 
who have been employed for 12 or more months by an employing unit 
and whose jobs are eliminated because of a reduction, in total or in 


1150 


§135-40.2 ART. 3. OTHER BENEFITS §135-40.2 


G.S. 135-40.2(a2) is set out twice. 


part, in the funds used to support the job or its responsibilities, 
provided the employees were covered by the Plan at the time of 
separation from service resulting from a job elimination. Employees 
covered by this subsection shall be covered for a period of up to 12 
months following a separation from service because of a job elimina- 
tion. 

(7) Any member enrolled pursuant to subdivision (1) or (la) of this 
subsection who is on approved leave of absence with pay or receiving 
workers’ compensation. 

(8) Employees on approved Family and Medical Leave. 

(al) Repealed by Session Laws 2000-141, s. 6(b), effective August 2, 2000, 
and by Session Laws 2000-184, s. 1(b), effective August 1, 2000. 

(a2) (Effective until June 30, 2006) The following persons are eligible for 
coverage under the Plan on a partially contributory basis, subject to the 
provisions of G.S. 130-40.3: 

(1) A school employee in a job-sharing position as defined in G.S. 115C- 
326.5(b). If these employees elect to participate in the Plan, the 
employing unit shall pay fifty percent (50%) of the Plan’s total 
noncontributory premiums. Individual employees shall pay the bal- 
ance of the total noncontributory premiums not paid by the employing 
unit. 

(2) Employees of the North Carolina Symphony Society, Inc., their eligible 
spouses, and eligible dependent children. 

(a2) (Effective June 30, 2006) A school employee in a job-sharing position 
as defined in G.S. 130-40.3. If these employees elect to participate in the Plan, 
the employing unit shall pay fifty percent (50%) of the Plan’s total noncontrib- 
utory premiums. Individual employees shall pay the balance of the total 
noncontributory premiums not paid by the employing unit. 

(b) The following person shall be eligible for coverage under the Plan, on a 
fully contributory basis, subject to the provisions of G.S. 135-40.3: 

(1) Repealed by Session Laws 1983, c. 761, s. 255. 

(2) Former members of the General Assembly who enroll before October 1, 
1986. 

(2a) For enrollments after September 30, 1986, former members of the 
General Assembly if covered under the Plan at termination of mem- 
bership in the General Assembly. To be eligible for coverage as a 
former member of the General Assembly, application must be made 
within 30 days of the end of the term of office. Only members of the 
General Assembly covered by the Plan at the end of the term of office 
are eligible. If application is not made within the specified time 
period, the member forfeits eligibility. 

(3) Surviving spouses of deceased former members of the General Assem- 
bly who enroll before October 1, 1986. 

(3a) Employees of the General Assembly, not otherwise covered by this 
section, as determined by the Legislative Services Commission, except 
for legislative interns and pages. 

(3b) For enrollments after September 30, 1986, surviving spouses of 
deceased former members of the General Assembly, if covered under 
the Plan at the time of death of the former member of the General 
Assembly. 

(4) All permanent part-time employees (designated as half-time or more) 
of an employing unit who meets the conditions outlined in subdivision 
(a)(1)a above, and who are not covered by the provisions of G.S. 
135-40.2(a)(1). 


1151 


$135-40.2 CH. 135. STATE RETIREMENT SYSTEM §135-40.2 


G.S. 135-40.2(a2) is set out twice. 


(4a) Repealed by Session Laws 1997-512, s. 22. 

(5) The spouses and eligible dependent children of enrolled teachers, 
State employees, retirees, former members of the General Assembly, 
former employees covered by the provisions of G.S. 135-40.2(a)(6), 
Disability Income Plan beneficiaries, enrolled continuation members, 
and members of the General Assembly. Spouses of surviving depen- 
dents are not eligible, nor are dependent children if they were not 
covered at the time of the member’s death. Surviving spouses may 
cover their dependent children provided the children were enrolled at 
the time of the member’s death or enroll within 30 days of the 
member’s death. 

(6) Blind persons licensed by the State to operate vending facilities under 
contract with the Department of Health and Human Services, Divi- 
sion of Services for the Blind and its successors, who are: 

a. Operating such a vending facility; 

b. Former operators of such a vending facility whose service as an 
operator would have made these operators eligible for an early or 
service retirement allowance under Article 1 of this Chapter had 
they been members of the Retirement System; and 

c. Former operators of such a vending facility who attain five or more 
years of service as operators and who become eligible for and 
receive a disability benefit under the Social Security Act upon 
cessation of service as an operator. 

Spouses, dependent children, surviving spouses, and surviving depen- 

dent children of such members are not eligible for coverage. 

(7) Repealed by Session Laws 1985 (Reg. Sess., 1986), c. 1020, s. 29()). 

(8) Surviving spouses of deceased retirees and surviving spouses of 
deceased teachers, State employees, and members of the General 
Assembly provided the death of the former Plan member occurred 
after September 30, 1986, and the surviving spouse was covered 
under the Plan at the time of death. 

(9) Repealed by Session Laws 1987, c. 857, s. 11.1. 

(10) Any eligible dependent child of the deceased retiree, teacher, State 
employee, member of the General Assembly, former member of the 
General Assembly, or Disability Income Plan beneficiary, provided the 
child was covered at the time of death of the retiree, teacher, State 
employee, member of the General Assembly, former member of the 
General Assembly, or Disability Income Plan beneficiary, (or was in 
posse at the time and is covered at birth under this Part), or was 
covered under the Plan on September 30, 1986. An eligible surviving 
dependent child can remain covered until age 19, or age 26 if a 
full-time student, or indefinitely if certified as incapacitated under 
Groteks a=. OMCs) iy: 

(11) Repealed by Session Laws 2000-141, s. 6(b), effective August 2, 2000, 
and by Session Laws 2000-184, s. 1(b), effective August 1, 2000. 

(12) Notwithstanding the provisions of G.S. 135-40.11, former employees 
covered by the provisions of G.S. 135-40.2(a)(6), and their spouses and 
eligible dependent children who were covered by the Plan at the time 
of the former employees’ separation from service pursuant to G.S. 
135-40.2(a)(6), following expiration of the former employees’ coverage 
provided by G.S. 135-40.2(a)(6). Election of coverage under this 
subdivision shall be made within 90 days after the termination of 
coverage provided under G.S. 135-40.2(a)(6). 

(13) Firemen, rescue squad workers, and members of the national guard, 
their eligible spouses, and eligible dependent children. 
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(c) No person shall be eligible for coverage as a dependent if eligible as an 
employee or retired employee, except when a spouse is eligible on a fully 
contributory basis. In addition, no person shall be eligible for coverage as a 
dependent of more than one employee or retired employee at the same time. 

(d) Former employees who are receiving disability retirement benefits or 
disability income benefits pursuant to Article 6 of Chapter 135 of the General 
Statutes, provided the former employee has at least five years of retirement 
membership service, shall be eligible for the benefit provisions of this Plan, as 
set forth in this Part, on a noncontributory basis. Such coverage shall 
terminate as of the end of the month in which such former employee is no 
longer eligible for disability retirement benefits or disability income benefits 
pursuant to Article 6 of this Chapter. 

(e) Employees on official leave of absence without pay may elect to continue 
this group coverage at group cost provided that they pay the full employee and 
employer contribution through the employing unit during the leave period. 

(f) For the support of the benefits made available to any member vested at 
the time of retirement, their spouses or surviving spouses, and the surviving 
spouses of employees who are receiving a survivor’s alternate benefit under 
G.S. 135-5(m) of those associations listed in G.S. 135-27(a), licensing and 
examining boards under G.S. 135-1.1, the North Carolina Art Society, Inc., and 
the North Carolina Symphony Society, Inc., each association, organization or 
board shall pay to the Plan the full cost of providing these benefits under this 
section as determined by the Board of Trustees of the Teachers’ and State 
Employees’ Comprehensive Major Medical Plan. In addition, each association, 
organization or board shall pay to the Plan an amount equal to the cost of the 
benefits provided under this section to presently retired members of each 
association, organization or board since such benefits became available at no 
cost to the retired member. 

(g) An eligible surviving spouse and any eligible surviving dependent child 
of a deceased retiree, teacher, State employee, member of the General 
Assembly, former member of the General Assembly, or Disability Income Plan 
beneficiary shall be eligible for group benefits under this section without 
waiting periods for preexisting conditions provided coverage is elected within 
90 days after the death of the former plan member. Coverage may be elected at 
a later time, but will be subject to the 12-month waiting period for preexisting 
conditions and will be effective the first day of the month following receipt of 
the application. 

(h) No person shall be eligible for coverage as an employee or retired 
employee or as a dependent of an employee or retired employee upon a finding 
by the Executive Administrator or Board of Trustees or by a court of competent 
jurisdiction that the employee or dependent knowingly and willfully made or 
caused to be made a false statement or false representation of a material fact 
in a claim for reimbursement of medical services under the Plan. The 
Executive Administrator and Board of Trustees may make an exception to the 
provisions of this subsection when persons subject to this subsection have had 
a cessation of coverage for a period of five years and have made a full and 
complete restitution to the Plan for all fraudulent claim amounts. Nothing in 
this subsection shall be construed to obligate the Executive Administrator and 
Board of Trustees to make an exception as allowed for under this subsection. 

(i) Any employee receiving benefits pursuant to Article 6 of this Chapter 
when the employee has less than five years of retirement membership service, 
or an employee on leave without pay due to illness or injury for up to 12 
months, is entitled to continued coverage under the Plan for the employee and 
any eligible dependents by paying one hundred percent (100%) of the cost. 
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(1981 (Reg, Sess., 1982), c: 1398, s. 6; 1983, ¢) 499; c. 761, ss. 252-255; c. 867, 
s.4;c. 922, s. 5; 1985, c. 400, ss. 5, 6; 1985 (Reg. Sess., 1986), c. 1020, s. 29(a)-(L); 
1987 pe.2T38susse29(n) 2 36(a)) 36(b); c: 8095 ss: 3; 4310: 857, ssidil(ay yd dds 
12; 1989, c. 752, s. 22(e), (f); 1989 (Reg. Sess., 1990), c. 1074, s. 22(a); 1998, c. 
321, '885(b)s 1995; er 2785s 13.c:.507, ssx 72 1(a)=(c);-7-28(a)-(e) sd 997-443 ye: 
11A.118(a); 1997-512, ss. 17, 19-27; 1999-237, s. 28.29(f); 2000-141, ss. 6(a), (b); 
2000-184, ss. 1(a),(b), 3; 2001-487, s. 86(a); 2002-174, s. 4; 2003-358, s. 4; 


2004-124, s. 31.21(b); 2004-199, s. 34(b); 2005-276, s. 29.31(e).) 


Local Modification. — Bladen: 2004-124, s. 
31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); Cherokee: 2004-124, s. 
31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); Rutherford: 2004-124, s. 
31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); Washington: 2004-124, s. 
31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); Wilkes: 2004-124, s. 
31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); and town of Forest City: 
2004-124, s. 31.26, as amended by 2005-276, s. 
29.32 (expires June 30, 2006). 

Editor’s Note. — G.S. 126-5(c4), referred to 
in subdivision (a)(la) of this section, was re- 
pealed by Session Laws 1998, c. 321, s. 145(b). 

G.S. 115C-302.2(b), referred to in subsection 
(a2), was repealed by Session Laws 2003-358, s. 
1, effective January 1, 2004. For present simi- 
lar provisions, see G.S. 115C-326.5. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 


sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Session Laws 2004-124, s. 31.21(d), as 
amended by Session Laws 2005-276, s. 29.31(e), 
provides: “This section becomes effective July 1, 
2004, but expires June 30, 2006.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-358, s. 4, effective January 1, 2004, sub- 
stituted “school employee” for “classroom 
teacher” in the first sentence of subsection (a2). 

Session Laws 2004-124, s. 31.21(b), effective 
July 1, 2004, rewrote subsection (a2). 

Session Laws 2004-199, s. 34(b), effective 
August 17, 2004, substituted “G.S. 115C- 
326.5(b)” for “G.S. 115C-302.2(b)” in subsection 
(a2 


§ 135-40.3. Effective dates of coverage. 


(a) Employees and Retired Employees. — 

(1) Employees and retired employees covered under the Predecessor Plan 
will continue to be covered, subject to the terms hereof. 

(2) New employees may apply for coverage to be effective on the first day 
of the month following employment, or on a like date the following 
month if the employee has enrolled. 

(3) Employees not enrolling or adding dependents when first eligible in 
accordance with G.S. 135-40.1(7) may enroll later on the first of any 
following month but will be subject to a 12-month waiting period for 
a preexisting health condition, except employees who elect to change 
their coverage in accordance with rules adopted by the Executive 
Administrator and Board of Trustees for optional prepaid hospital and 
medical benefit plans. 

(4) Members of the General Assembly, beginning with the 1985 Session, 
shall become first eligible with the convening of each Session of the 
General Assembly, regardless of a Member’s service during previous 
Sessions. Members and their dependents enrolled when first eligible 
after the convening of each Session of the General Assembly will not 
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be subject to any waiting periods for preexisting health conditions. 
Members of the 1983 Session of the General Assembly, not already 
enrolled, shall be eligible to enroll themselves and their dependents 
on or before October 1, 1983, without being subject to any waiting 
periods for preexisting health conditions. 

(b) Waiting Periods and Preexisting Conditions. — 

(1) New employees and dependents enrolling when first eligible are 
subject to no waiting period for preexisting conditions under the Plan. 

(2) Employees not enrolling or not adding dependents when first eligible 
may enroll later on the first of any following month, but will be subject 
to a twelve-month waiting period for preexisting conditions except as 
provided in subdivision (a)(3) of this section. 

(3) Retiring employees and dependents enrolled when first eligible after 
an employee’s retirement are subject to no waiting period for preex- 
isting conditions under the Plan. Retiring employees not enrolled or 
not adding dependents when first eligible after an employee's retire- 
ment may enroll later on the first of any following month, but will be 
subject to a 12-month waiting period for preexisting conditions except 
as provided in subdivision (a)(3) of this section. 

(4) Employees and dependents enrolling or reenrolling within 12 months 
after a termination of enrollment or employment that were not 
enrolled at the time of this previous termination, regardless of the 
employing units involved, shall not be considered as newly-eligible 
employees or dependents for the purposes of waiting periods and 
preexisting conditions. Employees and dependents transferring from 
optional prepaid plans in accordance with G.S. 135-39.5B; employees 
and dependents immediately returning to service from an employing 
unit’s approved periods of leave without pay for illness, injury, 
educational improvement, workers’ compensation, parental duties, or 
for military reasons; employees and dependents immediately return- 
ing to service from a reduction in an employing unit’s work force; 
retiring employees and dependents reenrolled in accordance with G.S. 
135-40.3(b)(3); formerly-enrolled dependents reenrolling as eligible 
employees; formerly-enrolled employees reenrolling as eligible depen- 
dents; and employees and dependents reenrolled without waiting 
periods and preexisting conditions under specific rules and regula- 
tions adopted by the Executive Administrator and Board of Trustees 
in the best interests of the Plan shall not be considered reenrollments 
for the purpose of this subdivision. Furthermore, employees accepting 
permanent, full-time appointments who had previously worked in a 
part-time or temporary position and their qualified dependents shall 
not be covered by waiting periods and preexisting conditions under 
this division provided enrollment as a permanent, full-time employee 
is made when the employee and his dependents are first eligible to 
enroll. 

(5) To administer the 12-month waiting period for preexisting conditions 
under this Article, the Plan must give credit against the 12-month 
period for the time that a person was covered under a previous plan if 
the previous plan’s coverage was continuous to a date not more than 
63 days before the effective date of coverage. As used in this subdivi- 
sion, a “previous plan ” means any policy, certificate, contract, or any 
other arrangement provided by any accident and health insurer, any 
hospital or medical service corporation, any health maintenance 
organization, any preferred provider organization, any multiple em- 
ployer welfare arrangement, any self-insured health benefit arrange- 
ment, any governmental health benefit or health care plan or pro- 
gram, or any other health benefit arrangement. 
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(c) Dependents of Employees and Retired Employees. — 

(1) Dependents of employees and retired employees who have family 
coverage under the Predecessor Plan will continue to be covered 
subject to the terms hereof. 

(2) Employees who have dependents may apply for family coverage at the 
time they enroll as provided in subdivisions (a)(2) and (a)(3) and such 
dependents will be covered under the Plan beginning the same date as 
such employees. 

(3) Employees and retired employees may change from individual or 
parent/child(ren) coverage to parent/child(ren) or family coverage or 
add dependents to existing family or parent/child(ren) coverage upon 
acquiring a dependent without a waiting period for preexisting 
conditions, and such dependents will be covered under the Plan the 
first of the month or the first of the second month following the 
dependent’s eligibility for coverage, provided written application is 
submitted to the Health Benefits Representative within 30 days of 
becoming eligible. 

(4) Employees or retired employees who wish to change from family 
coverage to parent/child(ren) or individual or from parent/child(ren) to 
individual coverage shall give written notice to their Health Benefits 
Representative within 30 days after any change in the status of 
dependents, (resulting from death, divorce, etc.) that requires a 
change in contract type. The effective date will be the first of the 
month following the dependent’s ineligibility event. If notification was 
not made within the 30 days following the dependent’s ineligibility 
event, the dependent will be retroactively removed the first of the 
month following the dependent’s ineligibility event, and the coverage 
type change will be the first of the month following written notifica- 
tion, except in cases of death, in which case the coverage type change 
will be made retroactive to the first of the month following the death. 

(5) Employees not adding dependents when first eligible may enroll later 
on the first of any following month, but dependents will be subject to 
a 12-month waiting period for preexisting health conditions except as 
provided in subdivision (a)(3) of this section. 

(6) Employees or retired employees who wish to change from family to 
parent/child(ren) or individual coverage or from parent/child(ren) to 
individual coverage, even though their dependents continue to be 
eligible, shall give written notification to their Health Benefits Rep- 
resentative. Effective date of this type change will be the first of the 
month following written notification or any first of the month there- 
after as desired by the employee. 

(7) The effective date for newborns or adopted children will be date of 
birth, date of adoption, or placement with adoptive parent provided 
member is currently covered under a family or parent/child(ren) 
coverage. If the member wishes to add a newborn or adopted child and 
is currently enrolled on individual coverage, the member must submit 
application for coverage and a coverage type change within 30 days of 
the child’s birth or date of adoption or placement. Effective date for 
the coverage type change is the first of the month in which the child 
is born, adopted, or placed. Adopted children may also be covered the 
first of the month following placement or adoption. 

(d) Types of Coverage Available. — There are three types of coverage which 
an employee or retiree may elect. 

(1) Employee Only. — Covers enrolled employees only. Maternity benefits 
are provided to employee only. 

(2) Employee and Child(ren). — Covers enrolled employee and all eligible 
fee panies children. Maternity benefits are provided to the employee 
only. 
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(3) Employee and Family. — Covers employee and spouse, and all eligible 
dependent children. Maternity benefits are provided to employee or 
enrolled spouse. 

(4) (5) Repealed by Session Laws 1985 (Reg. Sess., 1986), c. 1020, s. 5(b). 

(e) Notwithstanding any other provision of this section, no coverage under 
ae ian shall become effective prior to the payment of premiums required by 
the Plan. 

(f) Firemen, rescue squad workers, and members of the national guard are 
subject to the same terms and conditions of this section as are employees. 
Eligible dependents of firemen, rescue squad workers, and members of the 
national guard are subject to the same terms and conditions of this section as 
are dependents of employees. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1983, c. 
BOO sO less 252-2555C, 661,58. 4,¢0922,18..0; 1985.6 400) ss 45,,0;9L938) (Reg. 
Beco weloOso) ec. LO20..ss. o(b)) 20:, 1987, c.80/6s.0133, 199 lca 47 ess. 10512: 
foe end. Hx.isess.. ¢).18,.s, 28.23(b), 1997-512, ss, 28-31,,405 1999-237) s. 


28.29(g).) 


Local Modification. — Bladen: 2004-124, s. 
31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); Cherokee: 2004-124, s. 
31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); Rutherford: 2004-124, s. 
31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); Washington: 2004-124, s. 
31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); Wilkes: 2004-124, s. 
31.26, as amended by 2005-276, s. 29.32 (ex- 
pires June 30, 2006); and town of Forest City: 
2004-124, s. 31.26, as amended by 2005-276, s. 


29.32 (expires June 30, 2006). 


Editor’s Note. — Session Laws 2004-124, s. 
1.2, provides: “This act shall be known as ‘The 
Current Operations and Capital Improvements 
Appropriations Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 


§ 135-40.3A. Optional participation for charter schools op- 
erated by private nonprofit corporations. 


(a) The board of directors of each charter school operated by a private 
nonprofit corporation shall elect whether to become a participating employer in 
the Plan in accordance with this Article. This election shall be in writing, shall 
be made no later than 30 days after this section becomes law, and shall be filed 
with the Executive Administrator and Board of Trustees and with the State 
Board of Education. For each charter school employee who is employed on or 
before the date the board makes the election, membership in the Plan is 
effective as of the date the board makes the election. For each charter school 
employee who is employed after the date the board makes the election, 
membership in the Plan is effective as of the date of that employee’s entry into 
eligible service. This subsection applies only to charter schools that received 
State Board of Education approval under G.S. 115C-238.29D in 1997 or 1998. 

(b) No later than 30 days after both parties have signed the written charter 
under G.S. 115C-238.29E, the board of directors of a charter school operated by 
a private nonprofit corporation shall elect whether to become a participating 
employer in the Plan in accordance with this Article. This election shall be in 
writing and filed with the Executive Administrator, the Board of Trustees, and 
the State Board of Education. This election is effective for each charter school 
employee as of the date of that employee’s entry into eligible service. This 
subsection applies to charter schools that receive State Board of Education 
approval under G.S. 115C-238.29D after 1998. 

(c) A board’s election to become a participating employer in the Plan under 
this section is irrevocable and shall require all eligible employees of the charter 
school to participate. 
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(d) If a charter school’s board of directors does not elect to become a 
participating employer in the Plan under this section, that school’s employees 
and the dependents of those employees are not eligible for any benefits under 
the Plan on account of employment with a charter school. 

(e) The board of directors of each charter school shall notify each of its 
employees as to whether the board elected to become a participating employer 
in the Plan under this section. This notification shall be in writing and shall be 
provided within 30 days of the board’s election or at the time an initial offer for 
employment is made, whichever occurs last. If the board did not elect to 
become a participating employer in the Plan, the notice shall include a 
statement that the employee shall have no legal recourse against the board or 
the State for any possible benefit under the Plan. The employee shall provide 
written acknowledgment of the employee’s receipt of the notification under this 


subsection. (1998-212, s. 9.14A(e).) 


Local Modification. — Clover Garden 
Charter School: 2003-354, s. 1. 

Editor’s Note. — Session Laws 2003-69, s. 
1, provides: “Notwithstanding the time limita- 
tions contained in G.S. 135-5.3(b) and GS. 
135-40.3A(b), the board of directors of any char- 
ter school that received State Board of Educa- 
tion approval under G.S. 115C-238.29D on or 
after January 1, 2002, and the board of direc- 
tors of River Mill Academy in Alamance County 
may elect to become a participating employer in 
the Teachers’ and State Employees’ Retirement 
System in accordance with Article 1 of Chapter 
135 of the General Statutes and may also elect 
to become a participating employing unit in the 
North Carolina Teachers’ and State Employees’ 
Comprehensive Major Medical Plan in accor- 
dance with Article 3 of Chapter 135. The elec- 
tions authorized by this section shall be made 
no later than 30 days after the effective date of 
this act and shall be made in accordance with 
all other requirements of G.S. 135-5.3 and G.S. 
135-40.3A.” 

Session Laws 2004-164, s. 1, provides: “Not- 
withstanding the time limitations contained in 
G.S. 135-5.3 and G.S. 135-40.3A, the boards of 
directors of (i) New Century High School in 
Saxapahaw; (ii) Lake Norman Charter School 
in Huntersville; (iii) Exploris Middle School in 
Raleigh, a charter school division of Exploris; 
(iv) Magellan Charter School in Raleigh; (v) 
American Renaissance Charter School in 


Statesville; and (vi) Healthy Start Academy in 
Durham may elect to become participating em- 
ployers in the Teachers’ and State Employees’ 
Retirement System in accordance with Article 1 
of Chapter 135 of the General Statutes and may 
also elect to become participating employing 
units in the North Carolina Teachers’ and State 
Employees’ Comprehensive Major Medical Plan 
in accordance with Article 3 of Chapter 135. 
The elections authorized by this section shall be 
made no later than 80 days after the effective 
date of this act and shall be made in accordance 
with all other requirements of G.S. 135-5.3 and 
G.S. 135-40.3A.” 

Session Laws 2005-317, s. 1, provides: “Not- 
withstanding the time limitations contained in 
G.S. 135-5.3 and G.S. 135-40.3A, the boards of 
directors of Success Institute, a charter school 
in Statesville, and Piedmont Community Char- 
ter School in Gastonia may elect to become 
participating employers in the Teachers’ and 
State Employees’ Retirement System in accor- 
dance with Article 1 of Chapter 135 of the 
General Statutes and may also elect to become 
participating employing units in the North 
Carolina Teachers’ and State Employees’ Com- 
prehensive Major Medical Plan in accordance 
with Article 3 of Chapter 135. The elections 
authorized by this section shall be made no 
later than 30 days after the effective date of 
this act and shall be made in accordance with 
all other requirements of G.S. 135-5.3 and G:S. 
135-40.3A.” 


§ 135-40.4. Benefits in general. 


(a) In the event a covered person, as a result of accidental bodily injury, 
disease or pregnancy, incurs covered expenses, the Plan will pay benefits up to 
the amounts described in G.S. 135-40.5 through G.S. 135-40.9. 

The Plan is divided into two parts. The first part includes certain benefits 
which are not subject to a deductible or coinsurance. The second part is a 
comprehensive plan and includes those benefits which are subject to both a 
three hundred fifty dollar ($350.00) deductible for each covered individual to 
an aggregate maximum of one thousand fifty dollars ($1,050) per employee and 
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child(ren) or employee and family coverage contract and coinsurance of 
80%/20%. There is a limit on out-of-pocket expenses under the second part. 

Notwithstanding the provisions of this Article, the Executive Administrator 
and Board of Trustees of the Teachers’ and State Employees’ Comprehensive 
Major Medical Plan may contract with providers of institutional and profes- 
sional medical care and services to established preferred provider networks. 
The terms pertaining to reimbursement rates or other terms of consideration 
of any contract between hospitals, hospital authorities, doctors or other 
medical providers, an optional program contract authorized under G.S. 135- 
39.5B(b), or a pharmacy benefit manager and the Plan shall not be a public 
record under Chapter 132 of the General Statutes for a period of thirty months 
after the date of the expiration of the contract. Provided, however, nothing in 
this subsection shall be deemed to prevent or restrict the release of any 
information made not a public record under this subsection to the State 
Auditor, the Attorney General, the Director of the State Budget, the Plan’s 
Executive Administrator, and the Committee on Employee Hospital and 
Medical Benefits solely and exclusively for their use in the furtherance of their 
duties and responsibilities. The design, adoption, and implementation of the 
preferred provider contracts and networks are not subject to the requirements 
of Chapter 143 of the General Statutes, provided that for any hospital 
preferred provider network all hospitals will have an opportunity to contract 
with the Plan if they meet the contract requirements. The Executive Admin- 
istrator and Board of Trustees shall, under the provisions of G.S. 135-39.5(12), 
pursue such preferred provider contracts on a timely basis and shall make 
reports as requested to the President of the Senate, the President Pro Tempore 
of the Senate, the Speaker of the House of Representatives, and the Committee 
on Employee Hospital and Medical Benefits on its progress in negotiating the 
preferred provider contracts. The Executive Administrator and Board of 
Trustees shall implement a refined diagnostic-related grouping or diagnostic- 
related grouping-based reimbursement system for hospitals as soon as prac- 
ticable, but no later than January 1, 1995. 

(b) As used in this section the term “preferred provider contracts or 
networks” includes, but is not limited to, a refined diagnostic-related grouping 
or diagnostic-related grouping-based system of reimbursement for hospitals. 
(1981 (Reg. Sess., 1982), c. 1398, s. 6; 1983, c. 922, s. 21.8; 1985, c. 192, ss. ik. 
13, 14; c. 732, s. 64; 1991, c. 427, s. 19; 1993, c. 547, s. 1; 2001-258, s. LLG erk 
2001-516, s. 4; 2005-276, s. 29.33(b).) 


Editor’s Note. — For Session Laws 2001- Session Laws 2005-276, s. 1.2, provides: 


253, s. 1(s), regarding development of a pro- 
spective payment system for hospital outpa- 
tient services and the services of ambulatory 
surgical facilities under the Teachers’ and State 
Employees’ Comprehensive Major Medical 
Plan, see note at G.S. 135-39.8. 

Session Laws 2001-253, s. 2, provides: “Not- 
withstanding G.S. 97-26, payment for medical 
treatment and services rendered to workers’ 
compensation patients by a hospital on or after 
July 1, 2001, and before August 1, 2001, shall 
be equal to the payment the hospital would 
have received for such treatment and services 
on June 30, 2001.” 


“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 29.33(b), effective July 1, 2005, 
inserted “an optional program contract autho- 
rized under G.S. 135-39.5B(b),” in the second 
sentence of the third paragraph of subsection 
(a). 


1159 


§135-40.5 CH. 135. STATE RETIREMENT SYSTEM §135-40.5 
CASE NOTES 


Cited in Carolina Medicorp, Inc. v. Board of 
Trustees, 118 N.C. App. 485, 456 S.E.2d 116 
(1995). 


OPINIONS OF ATTORNEY GENERAL 


The State Employees’ Comprehensive ferred provider networks. See opinion of Attor- 
Major Medical Plan is exempt from the ney General to Jack W. Walker, Executive 
requirements of Article 3C of Chapter 143, Administrator, Teachers’ & State Employees’ 
G.S. 143-64.20 et seq., with respect to con- Comprehensive Major Medical Plan, 2001 N.C. 
tracts to assist the plan in negotiating pre- AG LEXIS 38 (8/23/01). 


§ 135-40.5. Benefits not subject to deductible or coinsur- 
ance. 


(a) Repealed by Session Laws 1985, c. 192, s. 5. 

(b) Repealed by Session Laws 1991, c. 427, s. 20. 

(c) Preadmission Testing. — The Plan will pay one hundred percent (100%) 
of reasonable and customary charges for diagnostic, laboratory and x-ray 
examinations performed on an outpatient basis. 

(d) Repealed by Session Laws 2001-253, s. 1(d), effective July 1, 2001. 

(e) Routine Diagnostic Examinations. — The Plan will pay one hundred 
percent (100%) of allowable charges for routine diagnostic examinations and 
tests, including breast, colon, rectal, and prostate exams, X rays, blood and 
blood pressure checks, urine tests, tuberculosis tests, and general health 
checkups that are medically necessary for the maintenance and improvement 
of individual health but no more often than once every three years for covered 
individuals to age 40 years, once every two years for covered individuals to age 
90 years, and once a year for covered individuals age 50 years and older, unless 
a more frequent occurrence is warranted by a medical condition when such 
charges are incurred in a medically supervised facility. The Plan will pay one 
hundred percent (100%) of allowable charges for mammograms once per year 
for covered individuals age 40 years and over, and not more often than once 
every three years for covered individuals to age 40 years, when such charges 
are incurred in a medically supervised facility. Routine diagnostic examina- 
tions and tests covered under this subsection also include examinations and 
tests for the screening for the early detection of cervical cancer. The coverage 
shall be in accordance with the most recently published American Cancer 
Society guidelines or guidelines adopted by the North Carolina Advisory 
Committee on Cancer Coordination and Control for any covered female. For 
the purposes of this subsection, “examinations and laboratory tests for the 
screening for the early detection of cervical cancer” means conventional PAP 
smear screening, liquid-based cytology, and human papilloma virus (HPV) 
detection methods for women with equivocal findings on cervical cytologic 
analysis that are subject to the approval of and have been approved by the 
United States Food and Drug Administration. Provided, however, that charges 
for such examinations and tests are not covered by the Plan when they are 
incurred to obtain or continue employment, to secure insurance coverage, to 
comply with legal proceedings, to attend schools or camps, to meet travel 
requirements, to participate in athletic and related activities, or to comply with 
governmental licensing requirements. The maximum amount payable under 
this subsection for a covered individual is one hundred fifty dollars ($150.00) 
per fiscal year. 

(f) Immunizations. — The Plan will pay one hundred percent (100%) of 
allowable charges for immunizations for the prevention of contagious diseases 
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as generally accepted medical practices would dictate when directed by an 
attending physician. 

(g) Prescription Drugs. — The Plan’s allowable charges for prescription 
legend drugs to be used outside of a hospital or skilled nursing facility are to 
be determined by the Plan’s Executive Administrator and Board of Trustees. 
The Plan will pay allowable charges for each outpatient prescription drug less 
a copayment to be paid by each covered individual equal to the following 
amounts: pharmacy charges up to ten dollars ($10.00) for each generic 
prescription, twenty five dollars ($25.00) for each branded prescription, and 
forty dollars ($40.00) for each branded prescription with a generic equivalent 
drug, and fifty dollars ($50.00) for each branded or generic prescription not on 
a formulary used by the Plan. Allowable charges shall not be greater than a 
pharmacy’s usual and customary charge to the general public for a particular 
prescription. Prescriptions shall be for no more than a 34-day supply for the 
purposes of the copayments paid by each covered individual. By accepting the 
copayments and any remaining allowable charges provided by this subsection, 
pharmacies shall not balance bill an individual covered by the Plan. A 
prescription legend drug is defined as an article the label of which, under the 
Federal Food, Drug, and Cosmetic Act, is required to bear the legend: “Caution: 
Federal Law Prohibits Dispensing Without Prescription.” Such articles may 
not be sold to or purchased by the public without a prescription order. Benefits 
are provided for insulin even though a prescription is not required. The Plan 
may use a pharmacy benefit manager to help manage the Plan’s outpatient 
prescription drug coverage. In managing the Plan’s outpatient prescription 
drug benefits, the Plan and its pharmacy benefit manager shall not provide 
coverage for erectile dysfunction, growth hormone, antiwrinkle, weight loss, 
and hair growth drugs unless such coverage is medically necessary to the 
health of the member. The Plan and its pharmacy benefit manager shall not 
provide coverage for growth hormone and weight loss drugs and antifungal 
drugs for the treatment of nail fungus and botulinium toxin without approval 
in advance by the pharmacy benefit manager. Any formulary used by the Plan’s 
Executive Administrator and pharmacy benefit manager shall be an open 
formulary. Plan members shall not be assessed more than two thousand five 
hundred dollars ($2,500) per person per fiscal year in copayments required by 
this subsection. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1983, c. 922, s. 7; 1985, 
c. 192, ss. 5, 9, 12; c. 732, ss. 16-18; 1985 (Reg. Sess., 1986), c. 1020, ss. 10, 20; 
1987, c. 857, s. 14; 1991, c. 427, ss. 13, 20; 1995, c. 507, s. 7.24(a); 1999-237, s. 
28.28(b); 2000-141, s. 1; 2000-184, s. 2; 2001-253, ss. 1(d), 1(e); 2003-186, s. 
5(a); 2005-276, s. 29.31(a).) 


Editor’s Note. — For Session Laws 2001- 
253, s. 1(s), regarding development of a pro- 


of a health benefit plan is presumed to occur on 
each anniversary of the date on which coverage 


spective payment system for hospital outpa- 
tient services and the services of ambulatory 
surgical facilities under the Teachers’ and State 
Employees’ Comprehensive Major Medical 
Plan, see note at G.S. 135-39.8. 

Session Laws 2001-253, s. 2, provides: “Not- 
withstanding G.S. 97-26, payment for medical 
treatment and services rendered to workers’ 
compensation patients by a hospital on or after 
July 1, 2001, and before August 1, 2001, shall 
be equa! to the payment the hospital would 
have received for such treatment and services 
on June 30, 2001.” 

Session Laws 2003-186, s. 6, provides, in 
part, that for the purposes of this act, renewal 


was first effective on the person or persons 
covered by the health benefit plan. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-186, s. 5.(a), effective January 1, 2004, 
and applicable to all health benefit plans that 
are delivered, issued for delivery, or renewed on 
and after that date, in subsection (e), substi- 
tuted “examinations and tests for the screening 
for the early detection of cervical cancer” for 
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“one Pap smear per year” in the second sen- 
tence, and inserted the present third and fourth 
sentences. 

Session Laws 2005-276, s. 29.31(a), effective 
July 1, 2005, in subsection (e), in the first 
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rays” and added the second sentence; and in 
subsection (g), substituted “forty dollars 
($40.00)” for thirty-five dollars ($35.00) and 
“fifty dollars ($50.00)” for “forty dollars 
($40.00)”. 


sentence, deleted “mammograms,” following “X 


§ 135-40.6. Benefits subject to deductible and coinsurance 
(comprehensive benefits). 


The benefits provided in this section are subject to a deductible of three 
hundred fifty dollars ($350.00) per covered individual to an aggregate maxi- 
mum of one thousand fifty dollars ($1,050) per employee and child(ren) or 
employee and family coverage contract per fiscal year and are payable on the 
basis of eighty percent (80%) by the Plan and twenty percent (20%) by the 
covered individual up to a maximum of two thousand dollars ($2,000) out-of- 
pocket per fiscal year. The aggregate maximum out-of-pocket required of 
individuals covered by this section shall not be more than six thousand dollars 
($6,000) per employee and child(ren) or employee and family coverage contract 
per fiscal year. 

(1) In-Hospital Benefits. — The Plan pays in-hospital benefits for each 
single confinement, when charged by a hospital, for room accommo- 
dations, including bed, board and general nursing care, but not to 
exceed the charge for semiprivate room or ward accommodations, or 
the rate negotiated for the Plan. Under the DRG reimbursement 
system, the coinsurance shall be based on the lower of the DRG 
amount or charges. 

The Plan will pay the following covered charges, when charged bya 
hospital, for each confinement. 
a. Intensive and cardiac nursing care. 
b. All recognized drugs and medicines for use in the hospital. 
c. Radiation services, including diagnostic x-rays, x-ray therapy, 
radiation therapy and treatment. 
. Clinical and pathological laboratory examinations. 
. Electrocardiograms and electroencephalograms. 
Physical, speech, and occupational therapy. 

. Intravenous solutions. 

. Oxygen and oxygen therapy, plus the use of equipment. 
Dressings, ordinary splints, plaster casts and sterile supplies. 
Use of operating, delivery, recovery and treatment rooms and 

equipment. 

k. Routine nursery charges, if the mother is eligible to receive 
maternity benefits. 

|. Anesthetics and the administration thereof by the hospital’s em- 
ployee anesthesiologist. 

m. Devices or appliances surgically inserted within the body. 

n. Processing and administering of blood and blood plasma. 

o. Children are entitled to benefits for treatment of illnesses or 
congenital defect, incubation or isolette care, and treatment of 
prematurity or postmaturity. 

If the mother is a covered individual, benefits are provided for 
the newborn’s circumcision and routine nursery care. 

p. When a covered individual is admitted to or transferred to a 
section of a hospital providing ambulant, convalescent, or reha- 
bilitative care, benefits are provided up to the average number of 
days of service for treatment of the particular diagnosis or 
condition involved, or more if medical necessity requires. 
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q. The Plan pays benefits for laboratory testing and administration of 


blood provided to a covered individual. 

When a covered individual is the recipient of transplanted 
organs or bones, benefits are provided for services to the donor 
which are directly and specifically related to the transplantation. 


r. Repealed by Session Laws 1991, c. 427, s. 31. 
s. The use of nebulizers when authorized as medically necessary by 


the attending physician. 


(2) Limitations and Exclusions to In-Hospital Benefits. — 
a. The services of physicians, surgeons and technicians not employed 


by or under contract to the hospital are not covered. 


b. Any admission for diagnostic tests or procedures which could be, 


i?) 


oF 


O 


and generally are, performed on an outpatient basis, if no 
hospitalization would have been required except for such diag- 
nostic services is not covered. However, benefits are provided at 
eighty percent (80%) of Plan benefits for diagnostic tests and 
procedures consistent with the symptoms or diagnosis for which 
admitted. 


_ The Plan will not cover any admission to a hospital prior to the 


effective date of coverage or beginning prior to the expiration of 
any waiting period so long as the individual remains continuously 
in a hospital. 


. Hospitalization for custodial, adult care or sanitarium care, or rest 


cures, is not covered. 


. Hospitalization for dental care and treatment 1s not covered, except 


when a hospital setting is medically necessary. 


Prior to admission for scheduled inpatient hospitalization, the 


admitting physician shall contact the Plan and secure approval 
certification for an inpatient admission, including a length of stay, 
based upon clinical criteria established by the medical commu- 
nity, before any in-hospital benefits are allowed under (Citey 
135-40.8(a). Immediately following an emergency or unscheduled 
inpatient hospitalization, the admitting physician shall contact 
the Plan and secure approval certification for the admission’s 
length of stay before any in-hospital benefits are allowed under 
G.S. 135-40.8(a). Failure to secure certification, or denial of 
certification, shall result in a penalty of fifty percent (50%) of the 
eligible expenses up to five hundred dollars ($500.00) per admis- 
sion and the denial of services that were not medically necessary 
or appropriate, as determined by the Claims Processor. Denial of 
certification by the Plan shall be made only after contact with the 
admitting physician and shall be subject to appeal to the Execu- 
tive Administrator and Board of Trustees. Inpatient hospital 
admission and length of stay certifications required by this 
subdivision do not apply to inpatient admissions outside of the 
United States. While approval certification for inpatient admis- 
sions is required to be initiated by the admitting physician, the 
employee or individual covered by the Plan shall be responsible 
for insuring that the required certification is secured. Failure to 
secure certification for inpatient hospitalization shall not result 
in a penalty to the employee or individual when approval would 
have been given if requested. Denial of services under this 
subsection shall be done only after notification of the Plan 
member of his or her personal financial responsibility for such 
services. 


g. Repealed by Session Laws 2001-253, s. 1(0), effective July 1, 2001. 
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(3) Skilled Nursing Facility Benefits. — The Plan will pay benefits in a 
skilled nursing facility licensed under applicable State laws for not 
more than 100 days per fiscal year for the same reason, as follows: 

After discharge from a hospital for which inpatient hospital benefits 
were provided by this Plan for a period of not less than three days, and 
treatment consistent with the same illness or condition for which the 
covered individual was hospitalized, the daily charges will be paid for 
room and board in a semiprivate room or any multibed unit up to the 
maximum benefit specified in subsection (1) of this section, less the 
days of care already provided for the same illness in a hospital. Plan 
allowances for total daily charges may be negotiated but will not 
exceed the daily semiprivate hospital room rate as determined by the 
Plan. 

Credit will be allowed toward private room charges in an amount 
equal to the facility’s most prevalent charge for semiprivate accom- 
modations. Charges will also be paid for general nursing care and 
other services which would ordinarily be covered in a general hospital. 
In order to be eligible for these benefits, admission must occur within 
14 days of discharge from the hospital. 

In order to qualify for benefits provided by a skilled nursing facility, 
the following stipulations apply: 

a. The services are medically required to be given on an inpatient 
basis because of the covered individual’s need for medically 
necessary skilled nursing care on a continuing daily basis for any 
of the conditions for which he or she was receiving inpatient 
hospital services prior to transfer from a hospital to the skilled 
nursing facility or for a condition requiring such services which 
arose after such transfer and while he or she was still in the 
facility for treatment of the condition or conditions for which he or 
she was receiving inpatient hospital services, 

b. Only on prior referral by and so long as, the patient remains under 
the active care of an attending doctor and the patient requires 
continual hospital confinement without the care and treatment of 
the skilled nursing facility, and 

c. Approved in advance by the Claims Processor. 

For facilities not qualified for delivery of services covered by the 

benefits of Title XVIII of the Social Security Act (Medicare), neither 

the Plan nor any of its members shall be billed or held liable by such 
facilities for charges that otherwise would be covered by Medicare. 

(4) Outpatient Benefits. — The Plan pays for services rendered in the 
outpatient department of a hospital, in a doctor’s office, in an 
ambulatory surgical facility, or elsewhere as determined by the 
Executive Administrator, as follows: 

a. Accidental injury: All covered services. Dental services are ex- 
cluded except for oral surgery specifically listed in subsection (5)c. 
of this section. 

b. Operative procedures. 

c. All hospital services for radiation therapy, treatment by use of 
x-rays, radium, cobalt and other radioactive substances. 

d. Pathological examinations of tissue removed by resection or biopsy. 
Routine Pap smears are not covered by this subdivision. 

e. Charges for diagnostic x-rays, clinical laboratory tests, and other 
diagnostic tests and procedures such as electrocardiograms and 
electroencephalograms. 

No benefits are provided in this subdivision for screening examina- 
tions and routine physical examinations to assess general health 
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status in the absence of specific symptoms of active illness, routine 

office visits or for doctor’s services for diagnostic procedures covered 

under surgical benefits. 
(5) Surgical Benefits. — The Plan pays the usual, customary and reason- 
able charges for covered surgical services as follows: 

a. Surgery: Cutting procedures, treatment of fractures, transfusions, 
operative preparation for diagnostic x-ray examinations, surgical 
implantation radiation sources, major endoscopic examinations, 
biopsies, surgical sterilization, other standard services and oper- 
ations. 

For the purpose of this subdivision, the term “standard services 
and operations” includes the following organ transplants: liver, 
heart, corneal, bone marrow, lung, heart-lung, pancreas, and 
kidney. All other organ transplants shall be considered nonreim- 
bursable under the Plan. Benefits for the above listed organ 
transplants shall be payable only in accordance with rules estab- 
lished by the Executive Administrator and Board of Trustees. The 
Executive Administrator and Board of Trustees may limit the 
Plan’s reimbursement for selected organ transplants to amounts 
that would otherwise be allowed in accordance with G.S. 135- 
40.4. 

b. Anesthesia: Administration of general, spinal block or local anes- 
thesia. Covered services include pre- and postoperative visits, the 
administration of the anesthetic, fluids and/or blood provided by 
the anesthesiologist and incidental to the anesthesia, and neces- 
sary drugs and materials provided by the anesthesiologist. No 
benefits are provided for administration of local anesthesia or for 
anesthesia administered by the operating surgeon or surgical 
assistant(s). 

c. Oral Surgery: Services which are within the scope of practice of 
both a doctor of medicine and a dentist, such as excision of tumors 
and lesions of the mouth, treatment of jaw fractures and surgery 
to correct injuries of the mouth structure other than teeth and 
their supporting structure. Developmental and congenital 
orthognathic surgery procedures will be covered under the Plan, 
provided such surgery is medically necessary, is the only method 
of treatment which will correct the patient’s deformity, is not 
performed for cosmetic reasons, and is approved in advance by 
the Claims Processor on the basis of the surgeon’s documentation 
that the correction of the deformity is medically necessary for the 
maintenance of good physical health. 

d. Maternity Care: Independent operative procedures in connection 
with pregnancy, such as: manipulative obstetrical delivery, deliv- 
ery by Caesarean section, removal of ectopic pregnancy, dilation 
and curettage. Benefits for manipulative obstetrical delivery 
include use of forceps and/or episiotomy. No benefits are provided 
for antepartum or postpartum care, except for direct surgical 
procedures of delivery and surgical treatment. 

e. Surgical Assistants: Services of an assistant surgeon when medical 
judgment requires the services of an assistant surgeon and no 
hospital-employed doctor in training is available. 

f. Multiple Procedures: When multiple or bilateral surgical proce- 
dures are performed by the same doctor through separate inci- 
sions or approaches during the same session, the surgical benefits 
will be the greater UCR allowance, plus fifty percent (50%) of the 
lesser UCR allowance. Anesthesia benefits will be the greater 
UCR allowance. 


1165 


§135-40.6 


CH. 135. STATE RETIREMENT SYSTEM $135-40.6 


When multiple surgical procedures are performed by the same 
doctor through the same incision or operative approach, the 
surgical benefits are limited to the procedure which has the 
highest UCR allowance. 

When a surgical procedure is performed in two or more stages, 
the surgical benefit for the entire procedure is the same as it 
would be were the procedure performed in one stage (except 
where otherwise provided in the benefit schedule). This limitation 
does not apply to anesthesia benefits. 


g. Cleft Palate: Notwithstanding G.S. 135-40.6(6)a and G.S. 135- 


40.7(11), medical treatment and care needed by an individual 
born with cleft palate, including specialized dental and orthodon- 
tic care necessitated by the congenital condition. 


h. Reconstructive Breast Surgery: Reconstructive breast surgery 


resulting from a mastectomy. The coverage shall include all 
stages and revisions of reconstructive breast surgery performed 
on a nondiseased breast to establish symmetry when reconstruc- 
tive surgery on a diseased breast is performed. As used in this 
sub-subdivision, (i) “mastectomy” means the surgical removal of 
all or part of a breast as a result of breast cancer or breast disease; 
(11) “reconstructive breast surgery” means surgery performed as a 
result of a mastectomy to reestablish symmetry between the two 
breasts, and includes reconstruction of the mastectomy site, 
creation of a new breast mound, and creation of a new nipple/ 
areolar complex. “Reconstructive breast surgery” also includes 
augmentation mammoplasty, reduction mammoplasty, and mas- 
topexy of the nondiseased breast. Coverage described under this 
sub-subdivision shall not be denied on the basis that the coverage 
is for cosmetic surgery. Reconstruction of the nipple/areolar 
complex following a mastectomy is covered without regard to the 
lapse of time between the mastectomy and the reconstruction, 
subject to the approval of the treating physician. 


(6) Limitations and Exclusions to Surgical Benefits. — 
a. No benefits are provided for dental prostheses such as crowns, or 


dentures; orthodontic care; operative restoration of teeth (fill- 
ings); dental extractions (whether impacted or not impacted); 
apicoectomies; treatment of dental caries, gingivitis, or periodon- 
tal diseases by gingivectomies or other periodontal surgery; 
vestibuloplasties, alveoplasties, removal of exostosis and tori 
preparatory to fitting of dentures; correction of malocclusion by 
orthognathic surgery or other procedures by repositioning of bone 
tissue except as permitted pursuant to G.S. 135-40.6(5)c; removal 
of cysts incidental to apicoectomies or extraction of teeth. 


. Cosmetic surgery or surgery solely for beautifying purposes is not 


covered, except for procedures related to injury sustained while 
the individual is continuously covered under the Plan. 


. If a covered individual is admitted for medical and surgical 


treatment for the same condition, by the same doctor, either 
medical or surgical care may be paid, whichever is greater, but 
not both. 


d. When a covered individual is admitted for medical treatment and 


during the hospital admission is subsequently referred to another 
doctor for surgery, medical benefits are provided for hospital days 
prior to the date of referral. 


. If during the hospital admission for necessary medical treatment, 


surgery is provided for a wholly distinct and unrelated condition, 
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both medical and surgical benefits are payable, however, the 
same doctor may not be paid both medical and surgical benefits 
provided on the same day. 

f. If during hospital admission for necessary medical treatment, a 
covered individual receives related surgical procedures such as 
paracentesis, biopsy, endoscopy, operative preparation for x-ray 
examination, or other diagnostic procedures for which benefits 
are applicable under the surgical benefits section of the Plan, both 
medical and surgical benefits are payable. 

g. No benefits are provided for concurrent co-attending medical and 
surgical care by two or more doctors for the same condition other 
than as provided above. 

h. No benefits will be payable for surgical procedure specifically listed 
by the American Medical Association or the North Carolina 
Medical Association as having no medical value. 

i. No benefits are payable for organ transplants not listed in G.S. 
135-40.6(5)a, nor will benefits be payable for surgical procedures 
or organ transplants determined by the Executive Administrator 
and Board of Trustees upon the advice of the Claims Processor to 
be experimental. 

j. No benefits are payable for radial keratotomy surgical procedures 
or for services to correct vision when performed in lieu of the use 
of corrective lenses. 

(7) Medical Benefits. — 

a. Services of Doctors. — The Plan pays the usual, reasonable and 
customary charges for covered inpatient medical (nonsurgical) 
services. Services are covered if the individual is hospital-con- 
fined and is eligible for hospitalization benefits as described in 
this section. Benefits are provided for exactly the same number of 
days as the individual is entitled to under this section, except that 
medical benefits are provided on both the day of admission and 
the day of discharge. 

In the event a covered individual is treated by two or more 
co-attending doctors during the same hospital confinement for a 
medical (nonsurgical) condition, benefits are limited to payment 
for services provided by the primary attending doctor, except 
where need is established for supplementary skills for treatment 
of separate and distinct diagnoses or conditions. 

Home, office, and skilled nursing facility visits including (1) 
charges for injected medications, (ii) inpatient care by attending 
medical doctors, radiologists, pathologists, and consultants dur- 
ing such time as hospital benefits are paid under any section of 
this Plan, (iii) care in the outpatient department of a hospital, and 
(iv) administration of shock therapy (drug or electric) including 
the services of anesthesiologists provided on an office or hospital 
outpatient basis for treatment of acute psychotic reaction or 
severe depression. 

b. Consultations. — Consultation services are provided when re- 
quested by attending doctor and the consultation is necessary in 
conjunction with and directly related to care and treatment of the 
condition for which admitted. No benefits are provided for staff 
consultation required by hospital rules and regulations. When a 
covered individual is admitted for oral surgery, a single consul- 
tation allowance will be provided for medical examination and 
pre-anesthesia evaluation. 

c. Newborn Care. — When a child is eligible at birth, benefits are 
provided for treatment of illness, injury, prematurity, or congen- 
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ital condition as a registered inpatient. When delivery is by 
Caesarean section, a single consultation allowance will be pro- 
vided for standby, resuscitation, and infant care in the operating 
room provided by a doctor other than the operating surgeon. 

When a mother receives maternity benefits under the Plan for 
a child’s delivery, benefits are provided for examination and 
supervision of a normal newborn infant. 


d. Repealed by Session Laws 1991, c. 427, s. 31. 
(8) Other Covered Charges. — 
a. Repealed by Session Laws 1999-237, s. 28.28(a), effective January 


1, 2000. 


b. Private Duty Nursing: Services of licensed nurses (not immediate 


relatives or members of the participant’s household or private 
duty nursing used in lieu of or as a substitute for hospital staff 
nurses) ordered by the attending doctor for a condition requiring 
skilled nursing services. Private Duty Nursing ordered must be 
approved in advance by the Claims Processor as medically 
necessary. Allowances for Private Duty Nursing shall not exceed 
the lesser of the Plan’s usual, customary and reasonable allow- 
ances or ninety percent (90%) of the daily semiprivate rate at 
skilled nursing facilities as determined by the Plan. 


c. Home Health Agency Services: Services provided in a covered 


individual’s home, when ordered by the attending physician and 

hospital or skilled nursing facility confinement would be required 

for the patient without such treatment and cannot be readily 

provided by family members. Services may include medical 

supplies, equipment, appliances, therapy services (when provided 

by a qualified speech therapist or licensed physiotherapist), and 

nursing services. Nursing services will be allowed for: 

1. Services of a registered nurse (RN); or 

2. Services of a licensed practical nurse (LPN) under the super- 
vision of a RN; or 

3. Services of a home health aide which are an adjunct to or 
extension of concurrent medically necessary skilled services 
under the supervision of a RN, limited to four hours a day. 

Home health services shall be limited to 60 days per fiscal 

year, except that additional home health services may be 
provided on an individual basis if prior approval is obtained 
from the Claims Processor. Plan allowances for home health 
services shall be limited to licensed or Medicare certified 
home health agencies and shall not exceed ninety percent 
(90%) of the skilled nursing facility semiprivate rates as 
determined by the Plan, or charges negotiated by the Plan. 


d. Licensed Ambulance Service: Local ambulance transportation: 


1. To or from a hospital for inpatient care or outpatient accident 
care; 

2. From a hospital to the nearest facility able to provide needed 
services not available at the transferring hospital; or 

3. From a hospital to a skilled nursing facility. 

The word “local” means ambulance transportation of not more 
than 50 miles unless the Claims Processor authorizes ambulance 
transportation beyond this distance. 


e. Prosthetic and Orthopedic Appliances and Durable Medical Equip- 


ment: Appliances and equipment including corrective and sup- 
portive devices such as artificial limbs and eyes, wheelchairs, 
traction equipment, inhalation therapy and suction machines, 
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hospital beds, braces, orthopedic corsets and trusses, not more 
than three hundred fifty dollars ($350.00) for therapeutic shoes 
for diabetes and other high-risk conditions, and other prosthetic 
appliances or ambulatory apparatus which are provided solely for 
the use of the participant. Eligible charges include repair and 
replacement when medically necessary. Benefits will be provided 
on a rental or purchase basis at the sole discretion of the Claims 
Processor and agreements to rent or purchase shall be between 
the Claims Processor and the supplier of the appliance. 

For the purposes of this subdivision, the term “durable medical 
equipment” means standard equipment normally used in an 
institutional setting which can withstand repeated use, is prima- 
rily and customarily used to serve a medical purpose, is generally 
not useful to a person in the absence of an illness or injury and is 
appropriate for use in the home. Decisions of the Claims Proces- 
sor, the Executive Administrator and Board of Trustees as to 
compliance with this definition and coverage under the Plan shall 
be final. 

f. Dental Services: Oral surgery, including extraction of teeth, neces- 
sitated because of medical treatment. Dental surgery and appli- 
ances for mouth, jaw, and tooth restoration necessitated because 
of external violent and accidental means, such as the impact of 
moving body, vehicle collision, or fall occurring while an individ- 
ual is covered under G.S. 135-40.3. No benefits are provided in 
connection with injury incurred in the act of chewing, nor for 
damage or breakage of an appliance such as bridge or denture 
being cleaned or otherwise not in normal mouth usage at the time 
of accident, nor for appliances for orthodontic treatment when a 
class of malocclusion, other than orthognathic, or cross bite has 
been diagnosed. Benefits for temporomandibular joint (TMJ) 
disfunction appliance therapy are limited to cases where the TMJ 
disfunction has been diagnosed as solely resulting from acciden- 
tal means as certified by the attending practitioner and approved 
by the Claims Processor. 

Benefits shall include extractions, fillings, crowns, bridges, or 
other necessary therapeutic and restorative techniques and ap- 
pliances to reasonably restore condition and function to that 
existing immediately prior to the accident. Injury or breakage of 
existing appliances such as bridges and dentures is limited to 
repair of such appliances unless certified as damaged beyond 
repair. 

g. Medical Supplies: Colostomy bags, catheters, dressings, oxygen, 
syringes and needles, and other similar supplies. 

h. Blood: Transfusions including cost of blood, plasma, or blood 
plasma expanders. 

i. Physical Therapy: Recognized forms of physical therapy for resto- 
ration of bodily function, provided by a doctor, hospital, licensed 
professional physiotherapist, or certified physical therapy assis- 
tant. No benefits are provided for eye exercises or visual training. 

j. Inhalation Therapy: When provided by a doctor, hospital, or other 
organization. 

k. Speech Therapy: Speech therapy provided by certified speech 
therapist. 

1. Cataract Lenses: Cataract lenses prescribed as medically necessary 
for aphakia persons, including charges for necessary examina- 
tions and fittings. Benefits will be limited to one set of cataract 
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lenses every 24 months for persons 18 years of age or older, and 
one set of cataract lenses every 12 months for persons less than 18 
years of age. 


m. Cardiac Rehabilitation: Charges not to exceed the lesser of one 


thousand eight hundred dollars ($1,800) or 90 days per fiscal 
year. Coverage is limited to patients with Coronary Artery Bypass 
Graft (CABG), status/post myocardial infarction, Percutaneous 
Transliminal Coronary Angioplasty (PTCA) or stent, valve re- 
placement, heart transplant, or chronic and disabling angina 
provided such services are provided within six months of the 
qualifying event and in a medically supervised facility fully 
certified by the North Carolina Department of Health and Hu- 
man Services. 


. Chiropractic Services: Limited to the alignment of the spine and 


releasing of pressure by manipulation in accordance with the 
definitions in G.S. 90-143. Maximum benefits for x-rays, manip- 
ulations, and modalities shall be two thousand dollars ($2,000) 
per fiscal year. 


. Foot Surgery: Foot surgery on bones and joints. 
. Outpatient Diabetes Self-Care Programs: Charges, not to exceed 


three hundred dollars ($300.00) per fiscal year, when determined 
to be medically necessary by an attending physician and ap- 
proved by the Executive Administrator and Claims Processor as 
meeting the standards of the National Diabetes Advisory Board 
for patients with a medical history of diabetes, provided such 
charges are incurred in a medically supervised facility. 


. Necessary medical services provided to terminally ill patients by 


duly licensed hospice organizations, when directed by the attend- 
ing physician and approved in advance by the Claims Processor 
and the Executive Administrator. 

Occupational Therapy: Recognized forms of occupational therapy 
provided by a doctor, hospital, licensed professional occupational 
therapist, or certified occupational therapy assistant to restore 
fine motor skills for the resumption of bodily functions. 


. Routine Diagnostic Examinations: Allowable charges for routine 


diagnostic examinations and tests, including examinations and 
tests for the screening for the early detection of cervical cancer, 
breast, colon, rectal, and prostate exams, X rays, blood and blood 
pressure checks, urine tests, tuberculosis tests, and general 
health checkups that are medically necessary for the mainte- 
nance and improvement of individual health but no more often 
than once every three years for covered individuals to age 40 
years, once every two years for covered individuals to age 50 
years, and once a year for covered individuals age 50 years and 
older and, for examinations and tests for the screening for the 
early detection of cervical cancer, in accordance with the most 
recently published American Cancer Society guidelines or guide- 
lines adopted by the North Carolina Advisory Committee on 
Cancer Coordination and Control, unless a more frequent occur- 
rence 1s warranted by a medical condition when such charges are 
incurred in a medically supervised facility. The Plan will pay one 
hundred percent (100%) of allowable charges for mammograms 
once per year for covered individuals age 40 years and over, and 
not more often than once every three years for covered individu- 
als to age 40 years, when such charges are incurred in a medically 
supervised facility. Provided, however, that charges for such 
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examinations and tests are not covered by the Plan when they are 
incurred to obtain or continue employment, to secure insurance 
coverage, to comply with legal proceedings, to attend schools or 
camps, to meet travel requirements, to participate in athletic and 
related activities or to comply with governmental licensing re- 
quirements. For the purposes of this sub-subdivision, “examina- 
tions and laboratory tests for the screening for the early detection 
of cervical cancer” means conventional PAP smear screening, 
liquid-based cytology, and human papilloma virus (HPV) detec- 
tion methods for women with equivocal findings on cervical 
cytologic analysis that are subject to the approval of and have 
been approved by the United States Food and Drug Administra- 
tion. 

t. Repealed by Session Laws 1995, c. 507, s. 7.24(c). 

u. Treatment of adverse reactions to vaccinations undertaken as 
smallpox countermeasures: Necessary medical services provided 
to a covered individual for infection with smallpox, infection with 
vaccinia, or any adverse medical reaction due to the vaccination. 

(9) Limitations and Exclusions to Other Covered Charges. — No benefits 
are available under this section of the Plan until full utilization is 
made of similar benefits available under other sections of this Plan. 

No benefits will be payable for: 

a. Private duty nursing provided by an immediate relative or member 
of the covered individual’s household; or private duty nursing 
used in lieu of or as a substitute for hospital staff nurses; 

b. Dental care except as covered under subsection (8)f and other 
dental services covered by the surgical benefits section of this 
Plan, subsection (5)c of this section; 

c. Foot care except in connection with services covered by the surgical 

or inpatient medical benefits section of this Plan, subsections (1) 
and (5) of this section; 

. Repealed by Session Laws 1991, c. 427, s. 29. 

. Expenses incurred in the event a covered individual is a bed 
patient in a hospital, or skilled nursing facility on the effective 
date of coverage, so long as the covered individual remains so 
confined; 

Eyeglasses or other corrective lenses (except for cataract lenses 
certified as medically necessary for aphakia persons), hearing 
aids, braces for teeth, dental plates or bridges or other dental 
prostheses, air-conditioners, vaporizers, humidifiers, mattresses 
(other than as supplied with a hospital bed) and specially built 
shoes (other than attached to artificial limbs or orthopedic braces, 
and other than therapeutic shoes for diabetes or other high-risk 
conditions); 

. The difference between charges made by doctors and the UCR 
allowance for covered benefits, and the coinsurance expenses 
required under this Plan; 

. Habit forming drugs to support drug dependency; 

i. Any other services not specifically outlined in this Plan. 

(10) Coverage for Services of Advanced Practice Registered Nurses. — 
Notwithstanding any other provision of this section or the Plan, 
benefits shall be payable for services performed by an advanced 
practice registered nurse subject to the following limitations: 

a. The service performed is within the nurse’s lawful scope of prac- 
tice; 

b. The Plan provides benefits for identical services performed by 
other licensed health care providers; 
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c. The service is not performed while the nurse is a regular employee 
in an office of a licensed physician; 

d. The service is not performed while the registered nurse is em- 
ployed by a nursing facility Gncluding a hospital, skilled nursing 
facility, intermediate care facility, or home care agency); and 

e. Nothing in this subdivision is intended to authorize payment to 
more than one provider for the same service. 

No lack of signature, referral, or employment by any other health care 

provider may be asserted to deny benefits under this subdivision. 

For purposes of this subdivision, an “advanced practice registered 

nurse” means only a registered nurse who is duly licensed or certified 

as a nurse practitioner, clinical specialist in psychiatric and mental 
health nursing, or a nurse midwife. 

(11) Coverage for Physician Services Provided by Physician Assistants. — 
Notwithstanding any other provision of this section or the Plan, 
benefits shall be payable for physician services performed by a duly 
licensed physician assistant subject to the following limitations: 

a. The service performed is within the lawful scope of practice of the 
physician assistant in accordance with rules adopted by the 
North Carolina Medical Board, pursuant to G.S. 90-18.1, or is 
within the scope of practice of a physician assistant licensed or 
certified in and acting pursuant to laws and rules applicable in 
the area where the service is provided; 

b. The plan currently provides reimbursement for identical services 
performed by other licensed health care providers; 

c. The reimbursement is made to the physician, clinic, agency, or 
institution employing the physician assistant; and 

d. Nothing in this subdivision authorizes payment to more than one 
provider for the same service. 

As used in this subdivision, a “duly licensed physician assistant” is a 

physician assistant as defined by G.S. 90-18.1. 

(12) Coverage for services of Clinical Pharmacist Practitioners. — Not- 
withstanding any other provision of this section or the Plan, benefits 
shall be payable for services performed by a Clinical Pharmacist 
Practitioner subject to the following limitations: 

a. The service performed is within the Clinical Pharmacist Practitio- 
ner’s limitations pursuant to G.S. 90-18.4. 

b. The Plan currently provides reimbursement for identical services 
provided by other health care providers. 

c. The reimbursement shall be at the discretion of the Executive 
Administrator regarding services covered and compensation. 

d. The reimbursement is made to the Clinical Pharmacist Practitio- 
ner. 

e. Nothing in this subdivision authorizes payment to more than one 
provider for the same service. (1981 (Reg. Sess., 1982), c. 1398, s. 
6; 1983, c. 922, ss. 8-14, 21.3; 21.5, 21.9; 1983 (Ree: Sess., 1984); 
CG LILO seml2 oloSivic M92 ess a2 246 oe lel ea Gaia cic 
14, 15, 20-22, 27-29, 31-33, 35, 65, 66; 1985 (Reg. Sess., 1986), c. 
1020; :ss,4, 11d "2072371987,.c. 282 sse23 "245 er8oi iss lone. 
19895502 1520S022(8)-(k) cai ON S532 lOO emi ON Wisc os14e aoe 
212295.3153 738,44; 1993 e446 4sn67 19959, 50 Tiss 4 (bec 
12.260). 27 37. 238B? C585 7S8i28e LOSGr ends pessriCy1Gns.28 245 
1997231229853 1997-443 ssw IPAn IS (a)s 9 9meo ee se) 3.5.7 Oe ee 
11, 36-38(a); 1999-210, s. 7; 1999-237, s. 28.28(a); 2001-253, ss. 
1(f)-(k), (0), (p); 2001-487, s. 86(b); 2002-126, s. 28.17; 2003-169, s. 
1; 2003-186, s. 5(b); 2005-276, s. 29.31(b), (c).) 
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Condition Precedent to Recovery of 
Compensation and Benefits for Adverse 
Reactions to Vaccination. — Session Laws 
2003-169, s. 7, provides: “In the event that 
federal regulatory or statutory provisions pro- 
viding compensation and benefits to persons for 
infection with smallpox, infection with vac- 
cinia, or any adverse medical reaction incident 
to the Administration of Smallpox Countermea- 
sures by Health Professionals, section 304 of 
the Homeland Security Act, Pub. L. No. 107- 
296 (Nov. 25, 2002) (to be codified at 42 U.S.C. 
§ 233(p)) are adopted, a condition precedent to 
recovery under this act shall be that the person 
claiming compensation and benefits under this 
act shall first seek compensation and benefits 
under the federal provisions, with those provi- 
sions constituting primary coverage and the 
person then being entitled to compensation and 
benefits under this act not exceeding a total 
recovery under the federal provisions and this 
act equal to the amount available under the 
applicable provisions of this act.” The Smallpox 
Emergency Personnel Protection Act of 2003, 
Public Law 108-20, 117 Stat. 638, authorized 
the Secretary of Health and Human Services to 
establish the Smallpox Vaccine Injury Compen- 
sation Program, which covers individuals im- 
munized through Jan. 23, 2005 (smallpox) or 
vaccinia contacts who show symptoms by Feb. 
22, 2005: 

Editor’s Note. — Session Laws 1997-312, s. 
6, provides: “Nothing in this act shall apply to 
specified accident, specified disease, hospital 
indemnity, or long-term care health insurance 
policies.” 

Session Laws 1999-237, s. 28.28(a), repealed 
former subdivision (8)a, concerning prescrip- 
tion drugs. For present comparable provisions, 
see G.S. 135-40.5(a). 

Session Laws 1999-237, s. 30.4, contains a 
severability clause. 

For Session Laws 2001-253, s. 1(s), regarding 
development of a prospective payment system 
for hospital outpatient services and the services 
of ambulatory surgical facilities under the 
Teachers’ and State Employees’ Comprehensive 
Major Medical Plan, see note at G.S. 135-39.8. 

Session Laws 2001-253, s. 2, provides: “Not- 
withstanding G.S. 97-26, payment for medical 
treatment and services rendered to workers’ 
compensation patients by a hospital on or after 
July 1, 2001, and before August 1, 2001, shall 
be equal to the payment the hospital would 
have received for such treatment and services 
on June 30, 2001.” 
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Session Laws 2003-186, s. 6, provides, in 
part, that for the purposes of this act, renewal 
of a health benefit plan is presumed to occur on 
each anniversary of the date on which coverage 
was first effective on the person or persons 
covered by the health benefit plan. 

Session Laws 2004-161, s. 31.1, provides: 
“The Committee on Employee Hospital and 
Medical Benefits may study the following is- 
sues pertaining to benefits under the Teachers’ 
and State Employees’ Comprehensive Major 
Medical Plan (‘Plan’): 

“(1) Whether to repeal or otherwise modify 
G.S. 135-40.6(7) that limits coverage for exam- 
ination and supervision of a normal newborn 
infant to only when the mother of the infant is 
receiving maternity benefits under the Plan. 

“(2) Whether to adopt a federally qualified 
health reimbursement arrangement as an ad- 
ditional component of the Plan. 

“(3) Whether deductibles and co-payment 
amounts applicable under the Plan should be 
based on income of the Plan member, with 
lower-income Plan members paying less than 
higher-income Plan members.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-186, s. 5.(b), effective January 1, 2004, 
and applicable to all health benefit plans that 
are delivered, issued for delivery, or renewed on 
and after that date, in subdivision (8)s., substi- 
tuted “examinations and tests for the screening 
for the early detection of cervical cancer” for 
“Pap smears” and inserted “and, for examina- 
tions and tests ...guidelines adopted by the 
North Carolina Advisory Committee on Cancer 
Coordination and Control” in the first sentence, 
added the last sentence, and made minor punc- 
tuation changes. 

Session Laws 2005-276, ss. 29.31(b) and 
29.31(c), effective July 1, 2005, in the introduc- 
tory paragraph, in the first sentence, substi- 
tuted “two thousand dollars ($2,000)” for “one 
thousand five hundred dollars ($1,500)” and in 
the second sentence, substituted “six thousand 
dollars ($6,000)” for “four thousand five hun- 
dred dollars ($4,500)”; and in sub-subdivision 
(8)s., in the first sentence, deleted “mammo- 
gram” following “X ray” and added the second 
sentence. 


CASE NOTES 


Applicability of Administrative Proce- 
dure Act to Dispute. — State employee's 
dispute with the Board of Trustees of the Teach- 


ers’ and State Employees’ Comprehensive Ma- 
jor Medical Plan, an administrative agehcy, 
seeking to recover costs of surgery, should have 
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been brought under the Administrative Proce- modified and aff’d, 324 N.C. 402, 379 S.E.2d 26 
dure Act, G.S. 150B-1 et seq. Vass v. Board of (1989). 
Trustees, 89 N.C. App. 338, 366 S.E.2d 1 (1988), 


§ 135-40.6A. Prior approval procedures. 


(a) The Executive Administrator and Board of Trustees shall establish 
procedures to require prior medical approvals for the following services: 

(1) Home Health Care Agency Services in accordance with G.S. 135- 
40.6(8)c. 

(2) Repealed by Session Laws 1991, c. 427, s. 31. 

(3) Ambulance Transport over 50 miles in accordance with G.S. 135- 
40.6(8)d. 

(4) Oral Surgery in accordance with G.S. 135-40.6(5)c. 

(5) Durable Medical Equipment (rental and purchase) in accordance with 
G.S. 135-40.6(8)e. 

(6) Covered Transplants in accordance with G.S. 135-40.6(5)a. 

(7) Repealed by Session Laws 1997-512, s. 38(b). 

(8) Hospice Services in accordance with G.S. 135-40.6(8)q. 

(9) Phase II clinical trials in accordance with G.S. 135-40.1(1b). Decisions 
pursuant to this section must be rendered by the Plan within 30 days 
after receipt of all medical documentation requested by the Plan. 

(b) The Executive Administrator and Board of Trustees may establish 
procedures to require prior medical approvals for the following services: 

(1) Skilled Nursing Facility Care. 

(2) Private Duty Nursing. 

(3) Speech Therapy (unless rendered in an inpatient hospital). 

(4) Physical Therapy (in the home). 

(5), (6) Repealed by Session Laws 1997-512, s. 39. 

(7) Surgical Procedures: 

. Blepharoplasties 
. Surgery for Hermaphroditism 
Excision of Keloids 
Reduction Mammoplasty 
. Morbid Obesity Surgery 
Penile Prosthesis 
. Excision of Gynecomastia 
. Cochlear Implants 
Revision of the Nasal Structure 
Abdominoplasty 
. Fimbrioplasty 
Tubotubal Anastomasis 
m. Varicose Vein Surgery. 

(8) Subcutaneous injection of “filling” material (Example: zyderm, sili- 
cone). 

(8a) Botulinium toxin. 

(9) Suction Lipectomy. 

(10) Outpatient prescription drugs requiring prospective review under 
the Plan’s pharmacy benefit management program. 

(11) Outpatient prescription drugs for growth hormone, weight loss, and 
antifungal drugs for the treatment of nail fungus. 

(c) No procedure for prior approval may be established except as provided by 
this Article as it may be amended from time to time. (1985 (Reg. Sess., 1986), 
c.. 10207 Ss. 22310387, Gc Sor, s, 19719389 8c 7 (0s ss so Oo lated Gee ee 
of iene ss. 6, 38(b), 39; 1998-212, s. 28.29(d); 2000-141, s. 4; 2001-253, s. 

(1).) 
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Editor’s Note. — For Session Laws 2001- 
253, s. 1(s), regarding development of a pro- 
spective payment system for hospital outpa- 
tient services and the services of ambulatory 
surgical facilities under the Teachers’ and State 
Employees’ Comprehensive Major Medical 
Plan, see note at G.S. 135-39.8. 

Session Laws 2001-2538, s. 2, provides: “Not- 
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withstanding G.S. 97-26, payment for medical 
treatment and services rendered to workers’ 
compensation patients by a hospital on or after 
July 1, 2001, and before August 1, 2001, shall 
be equal to the payment the hospital would 
have received for such treatment and services 
on June 30, 2001.” 


§ 135-40.7. General limitations and exclusions. 


The following shall in no event be considered covered expenses nor will 
benefits described in G.S. 135-40.5 through G.S. 135-40.11 be payable for: 

(1) Charges for any services rendered to a person prior to the date 

coverage under this Plan becomes effective with respect to such 


person. 


(2) Charges for care in a nursing home, adult care home, convalescent 
home, or in any other facility or location for custodial or for rest cures. 

(3) Charges to the extent paid, or which the individual is entitled to have 
paid, or to obtain without cost, in accordance with any government 
laws or regulations except Medicare. If a charge is made to any such 
person which he or she is legally required to pay, any benefits under 
this Plan will be computed in accordance with its provisions, taking 
into account only such charge. “Any government” includes the federal, 
State, provincial or local government, or any political subdivision 
thereof, of the United States, Canada or any other country. 

(4) Charges for services rendered in connection with any occupational 
injury or disease arising out of and in the course of employment with 
any employer, if (i) the employer furnishes, pays for or provides 
reimbursement for such charges, or (ii) the employer makes a settle- 
ment payment for such charges, or (ili) the person incurring such 
charges waives or fails to assert his or her rights respecting such 


charges. 


(5) Charges for any care, treatment, services or supplies other than those 
which are certified by a physician who is attending the individual as 
being required for the medically necessary treatment of the injury or 
disease and are deemed medically necessary and appropriate for the 
treatment of the injury or disease by the Executive Administrator and 
Board of Trustees upon the advice of the Claims Processor. This 
subdivision shall not be construed, however, to require certification by 
an attending physician for a service provided by an advanced practice 
registered nurse acting within the nurse’s lawful scope of practice, 
subject to the limitations of G.S. 135-40.6(10). 

(6) Charges for any services rendered as a result of injury or sickness due 
to an act of war, declared or undeclared, which act shall have occurred 
after the effective date of a person’s coverage under the Plan. 

(7) Charges for personal services such as barber services, guest meals, 


radio and TV rentals, etc. 


(8) Charges for any services with respect to which there is no legal 
obligation to pay. For the purposes of this item, any charge which 
exceeds the charge that would have been made if a person were not 
covered under this Plan shall, to the extent of such excess, be treated 
as a charge for which there is no legal obligation to pay; and any 
charge made by any person for anything which is normally or 
customarily furnished by such person without payment from the 
recipient or user thereof shall also be treated as a charge for which 
there is no legal obligation to pay. 
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(9) Charges during a continuous hospital confinement which commenced 
prior to the effective date of the person’s coverage under this Plan. 

(10) Charges in excess of either the usual, customary and reasonable 
charge for or the fair and reasonable value of the services or supply 
which gives rise to the expense; provided that in each instance the 
extent that a particular charge is usual, customary and reasonable or 
fair and reasonable shall be measured and determined by comparing 
the charge with charges made for similar things to individuals of 
similar age, sex, income and medical condition in the locality con- 
cerned, and the result of such determination shall constitute the 
maximum allowable as covered medical expenses unless the Claims 
Processor finds that considerations of fairness and equity in a partic- 
ular set of circumstances require that greater or lesser charges be 
considered as covered medical expenses in that set of circumstances. 

(11) Charges for or in connection with any dental work or dental treat- 
ment except to the extent that such work or treatment is specifically 
provided for under the Plan. Excluded is payment for surgical benefits 
for tooth replacement, such as crowns, bridges or dentures; orthodon- 
tic care; filling of teeth; extraction of teeth (whether or not impacted); 
root canal therapy; removal of root tips from teeth; treatment for tooth 
decay, inflammation of gingiva, or surgical procedures on diseased 
gingiva or other periodontal surgery; repositioning soft tissue, reshap- 
ing bone, and removal of bony projections from the ridges preparatory 
to fitting of dentures; removal of cysts incidental to removal of root 
tips from teeth and extraction of teeth; or other dental procedures 
involving teeth and their bones or tissue supporting structure. 

(12) Charges incurred for any medical observations or diagnostic study 
when no disease or injury is revealed, unless proof satisfactory to the 
Claims Processor is furnished that (i) the claim is in order in all other 
respects, (11) the covered individual had a definite symptomatic 
condition of disease or injury other than hypochondria, and (iii) the 
medical observation and diagnostic studies concerned were not un- 
dertaken as a matter of routine physical examination or health 
checkup as provided in G.S. 135-40.6(8)s. 

(13) Charges for eyeglasses or other corrective lenses (except for cataract 
lenses certified as medically necessary for aphakia persons) and 
hearing aids or examinations for the prescription or fitting thereof. 

(14) Charges for cosmetic surgery or treatment except that charges for 
cosmetic surgery or treatment required for correction of damage 
caused by accidental injury sustained by the covered individual while 
coverage under this plan is in force on his or her account or to correct 
congenital deformities or anomalies shall not be excluded if they 
otherwise qualify as covered medical expenses. 

(15) Admissions for diagnostic tests or procedures which could be, and 
generally are, performed on an outpatient basis and inpatient services 
or supplies which are not consistent with the diagnosis, for which 
admitted. 

(16) Costs denied by the Claims Processor as part of its overall program of 
claim review and cost containment. 

(16a) Charges in excess of negotiated rates allowed for preferred provid- 
ers of institutional and professional medical care and services in 
accordance with the provisions of G.S. 135-40.4, when such preferred 
providers are reasonably available to provide institutional and pro- 
fessional medical care. 

(17) Ifa covered service becomes excluded from coverage under the Plan, 
the Executive Administrator and Claims Processor may, in the event 
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of exceptional situations creating undue hardships or adverse medical 
conditions, allow persons enrolled in the Plan to remain covered by 
the Plan’s previous coverage for up to three months after the effective 
date of the change in coverage, provided the persons so enrolled had 
been undergoing a continuous plan of specific treatment initiated 
within three months prior to the effective date of the change in 
coverage. 

(18) Charges for services unless a claim is filed within 18 months from the 
date of service. 

(19) Any service, treatment, facility, equipment, drug, supply, or proce- 
dure that is experimental or investigational as defined in G.S. 
135-40.1(7a). Clinical trial phases III and IV are covered by the Plan 
as is clinical trial phase II when approved by the Plan. 

(20) Complications arising from noncovered services known at the time 
the noncovered services were provided. 

(21) Charges related to a noncovered service, even if the charges would 
have been covered if rendered in connection with a covered service. 

(22) Charges for services covered by the long-term care benefit provisions 
of Part 4 of this Article. 

(23) Charges disallowed by the Plan’s pharmacy benefits manager. (1981 
(Reg. Sess., 1982), c. 1398, s. 6; 1983, c. 922, ss. 15, 21.4; 1985 (Reg. 
pescralooo)-CmU20nscmlowZU 2) elo. 20, 199), Ceaozns. oo loo 1c 
AZeess LO..00,- 40.1095, G. 404, -s, 1, 1I95, C, 030,,5..29. 1997-456. 3s, 
Do gt 10o wera, 07 old. ss. 64, oy, 1995-212. Ss. 25,29\C); 
2000-141, s. 5.) 


CASE NOTES 


Cited in Vass v. Board of Trustees, 108 N.C. 
Apps zo, 423 5.1.20 7196 (1992): 


§ 135-40.7A: Repealed by Session Laws 1997-512, s. 15. 


§ 135-40.7B. Special provisions for chemical dependency 
and mental health benefits. 


(a) Except as otherwise provided in this section, benefits for the treatment 
of mental illness and chemical dependency are covered by the Plan and shall 
be subject to the same deductibles, durational limits, and coinsurance factors 
as are benefits for physical illness generally. 

(b) Notwithstanding any other provision of this Part, the following neces- 
sary services for the care and treatment of chemical dependency and mental 
illness shall be covered under this section: allowable institutional and profes- 
sional charges for inpatient care, outpatient care, intensive outpatient pro- 
eram services, partial hospitalization treatment, and residential care and 
treatment: 

(1) For mental illness treatment: 

a. Licensed psychiatric hospitals; 

b. Licensed psychiatric beds in licensed general hospitals; 

c. Licensed residential treatment facilities that have 24-hour on-site 
care provided by a registered nurse and that hold current 
accreditation by a national accrediting body approved by the 
Plan’s mental health case manager; 

d. Area Mental Health, Developmental Disabilities, and Substance 
Abuse Authorities; 

e. Licensed intensive outpatient treatment programs; and 
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f. Licensed partial hospitalization programs. 
(2) For chemical dependency treatment: 
a. Licensed chemical dependency units in licensed psychiatric hospi- 
tals; 
. Licensed chemical dependency hospitals; 
. Licensed chemical dependency treatment facilities; 
. Area Mental Health, Developmental Disabilities, and Substance 
Abuse Authorities; 
e. Licensed intensive outpatient treatment programs; 
f. Licensed partial hospitalization programs; and 
. Medical detoxification facilities or units. 

(c) Notwithstanding any other provisions of this Part, the following provid- 
ers and no others may provide necessary care and treatment for mental health 
under this section: 

(1) Psychiatrists who have completed a residency in psychiatry approved 
by the American Council for Graduate Medical Education and who are 
licensed as medical doctors or doctors of osteopathy in the state in 
which they perform and services covered by the Plan; 

(2) Licensed or certified doctors of psychology; 

(3) Certified clinical social workers and licensed clinical social workers; 

(8a) Licensed professional counselors; 

(4) Certified clinical specialists in psychiatric and mental health nursing; 

(4a) Nurses working under the employment and direct supervision of 
such physicians, psychologists, or psychiatrists; 

(5) Repealed by Session Laws 1997-512, s. 14. 

(6) Licensed psychological associates; 

(7), (8) Repealed by Session Laws 1997-512, s. 14. 

(9) Certified fee-based practicing pastoral counselors; 

(10) Licensed physician assistants under the supervision of a licensed 
psychiatrist and acting pursuant to G.S. 90-18.1 or the applicable 
laws and rules of the area in which the physician assistant is licensed 
or certified; and 

(11) Licensed marriage and family therapists. 

(cl) Notwithstanding any other provisions of this Part, the following pro- 
viders and no others may provide necessary care and treatment for chemical 
dependency under this section: 

(1) The following providers with appropriate substance abuse training 
and experience in the field of alcohol and other drug abuse as 
determined by the mental health case manager, in facilities described 
in subdivision (b)(2) of this section, in day/night programs or outpa- 
tient treatment facilities licensed after July 1, 1984, under Article 2 of 
Chapter 122C of the General Statutes or in North Carolina area 
programs in substance abuse services are authorized to provide 
treatment for chemical dependency under this section: 

a. Licensed physicians including, but not limited to, physicians who 
are certified in substance abuse by the American Society of 
Addiction Medicine (ASAM); 

b. Licensed or certified psychologists; 

c. Psychiatrists; 

d. Certified substance abuse counselors working under the direct 
supervision of such physicians, psychologists, or psychiatrists; 

e. Licensed psychological associates; 

f. Nurses working under the direct supervision of such physicians, 
psychologists, or psychiatrists; 

g. Certified clinical social workers and licensed clinical social work- 
ers; 
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h. Certified clinical specialists in psychiatric and mental health 
nursing; 

i. Licensed professional counselors; 

j. Certified fee-based practicing pastoral counselors; 

k. Substance abuse professionals certified under Article 5C of Chap- 
ter 90 of the General Statutes; and 

1. Licensed marriage and family and therapists. 

(2) The following providers with appropriate substance abuse training 
and experience in the field of alcohol and other drug abuse as 
determined by the mental health case manager are authorized to 
provide treatment for chemical dependency in outpatient practice 
settings: 

a. Licensed physicians including, but not limited to, physicians who 
are certified in substance abuse by the American Society of 
Addiction Medicine (ASAM); 


b. Licensed or certified psychologists; 

c. Psychiatrists; 

d. Certified substance abuse counselors working under the direct 
supervision of such physicians, psychologists, or psychiatrists; 

e. Licensed psychological associates; 

f. Nurses working under the direct supervision of such physicians, 


psychologists, or psychiatrists; 


eg. Certified clinical social workers and licensed clinical social work- 
ers; 

h. Certified clinical specialists in psychiatric and mental health 
nursing; 

i. Licensed professional counselors; 

j. Certified fee-based practicing pastoral counselors; 


1. Substance abuse professionals certified under Article 5C of 
Chapter 90 of the General Statutes; 
jl. Licensed marriage and family and therapists; and 
k. In the absence of meeting one of the criteria above, the Mental 
Health Case Manager could consider, on a case-by-case basis, a 
provider who supplies: 
1. Evidence of graduate education in the diagnosis and treat- 
ment of chemical dependency, and 
2. Supervised work experience in the diagnosis and treatment of 
chemical dependency (with supervision by an appropriately 
credentialed provider), and 
3. Substantive past and current continuing education in the 
diagnosis and treatment of chemical dependency commensu- 
rate with one’s profession. 

Provided, however, that nothing in this subsection shall prohibit the Plan 
from requiring the most cost-effective treatment setting to be utilized by the 
person undergoing necessary care and treatment for chemical dependency. 

(d) Benefits provided under this section shall be subject to a case manage- 
ment program for medical necessity and medical appropriateness consisting of 
(i) precertification of outpatient visits beyond 26 visits each Plan year, (11) all 
electroconvulsive treatment, (iii) inpatient utilization review through 
preadmission and length-of-stay certification for nonemergency admissions to 
the following levels of care: inpatient units, partial hospitalization programs, 
residential treatment centers, chemical dependency detoxification and treat- 
ment programs, and intensive outpatient programs, (iv) length-of-stay certifi- 
cation of emergency inpatient admissions, and (v) a network of qualified, 
available providers of inpatient and outpatient psychiatric and chemical 
dependency treatment. Care which is not both medically necessary and 
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medically appropriate will be noncertified, and benefits will be denied. Where 
qualified preferred providers of inpatient and outpatient care are reasonably 
available, use of providers outside of the preferred network shall be subject to 
a twenty percent (20%) coinsurance rate up to five thousand dollars ($5,000) 
per fiscal year to be assessed against each covered individual in addition to the 
general coinsurance percentage and maximum fiscal year amount specified by 
G.S. 135-40.4 and G.S. 135-40.6. 

(e) For the purpose of this section, “emergency” is the sudden and unex- 
pected onset of a condition manifesting itself by acute symptoms of sufficient 
severity that, in the absence of an immediate psychiatric or chemical depen- 
dency inpatient admission, could imminently result in injury or danger to self 
or others. (1991) ¢)427 4s.32: 1993)c, 464, ssiso(a), 401995. Calo asec acetuae 
s. 2; 1997-512, s. 14; 1999-186, s. 1; 1999-199, s. 3; 1999-210, s. 8; 1999-351, s. 
7; 2001-258, s. 1; 2001-487, s. 40(n); 2003-368, ss. 2, 3; 2004-124, s. 31.28.) 


Editor’s Note. — The amendment by Ses- Effect of Amendments. — Session Laws 


sion Laws 1999-199, s. 3, added new subdivi- 
sions (cl)(1)k and (cl1)(2)/ in the coded bill 
drafting format. The designation of (c1)(1)k was 
not changed, and new subdivision (c1)(2)/ was 
redesignated (c1)(2)j1, at the direction of the 
Revisor of Statutes. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 


2003-368, s. 3, effective January 1, 2004 and 
applicable to services rendered by psychological 
associates on and after that date, rewrote sub- 
divisions (c)(6), (c1)(1)e, and (c1)(2)e. 

Session Laws 2004-124, s. 31.28, effective 
July 1, 2004, added “that have 24-hour on-site 
care provided by a registered nurse and that 
hold current accreditation by a national accred- 
iting body approved by the Plan’s mental health 
case manager” at the end of subdivision (b)(1)c. 


severability clause. 


§ 135-40.8. Out-of-pocket expenditures. 


(a) For the balance of any fiscal year after each eligible employee, retired 
employee, or dependent satisfies the cash deductible, the Plan pays eighty 
percent (80%) of the eligible expenses outlined in G.S. 135-40.6. The remaining 
twenty percent (20%) is paid by the covered individual until two thousand 
dollars ($2,000) per covered individual up to an aggregate of six thousand 
dollars ($6,000) per employee and child(ren) or employee and family coverage 
contract per fiscal year in excess of the deductible has been paid out of pocket. 
The Plan then pays one hundred percent (100%) of the remaining covered 
expenses. 

(b) Repealed by Session Laws 2001-258, s. 1(m), effective July 1, 2001. 

(c) Notwithstanding any other provision of this Article, on the first day of 
each confinement the Plan does not pay the first one hundred fifty dollars 
($150.00) of the room accommodation charge allowable under G.S. 135-40.6(1). 
Any readmission within 60 days after discharge for the same reason shall be 
considered the same confinement for the purpose of this subsection. The 
exclusion made under this subsection shall not count toward the deductible nor 
toward the maximum amount of coinsurance out-of-pocket costs. 

(cl) Notwithstanding any other provision of this Article, the Plan does not 
pay the first seventy-five dollars ($75.00) of the facility fees and ancillary 
charges for allowable charges exceeding five hundred dollars ($500.00) per 
episode of care for hospital outpatient departments and ambulatory surgical 
facilities under G.S. 135-40.6(4). Readmission within 30 days after discharge 
for the same reason shall be considered the same episode of care for the 
purpose of this subsection. The exclusion made under this subsection shall not 
count toward the deductible nor toward the maximum amount of coinsurance 
out-of-pocket costs. 
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(c2) Notwithstanding any other provision of this Article, the Plan does not 
pay the first two hundred dollars ($200.00) of allowable emergency room 
charges when admission to a hospital pursuant to the emergency room use 
does not immediately follow. This subsection shall apply only when less costly 
alternative means of emergency medical care are reasonably available as 
determined by the Executive Administrator and Board of Trustees. The 
exclusion made under this subsection shall not count toward the deductible nor 
toward the maximum amount of coinsurance out-of-pocket costs. 

(c3) Notwithstanding any other provision of this Article, the Plan does not 
pay for the first fifteen dollars ($15.00) of allowable charges for each home, 
office, or skilled nursing facility visit under the provisions of G.S. 135-40.6(7)a. 
and b., G.S. 135-40.6(4), G.S. 135-40.6(8)i., j., k., n., r, and s., and G.S. 
135-40.5(e). The co-payment assessed by this subsection shall be assessed only 
once per person per provider per day and shall not apply to laboratory, 
pathology, and radiology services, or to charges for injected medications. The 
exclusion made under this subsection shall not count toward the deductible nor 
toward the maximum amount of coinsurance out-of-pocket costs. 

(d) Where a network of qualified preferred providers of inpatient and 
outpatient hospital care is reasonably available for use by those individuals 
covered by the Plan, use of providers outside of the preferred network shall be 
subject to a twenty percent (20%) coinsurance rate up to five thousand dollars 
($5,000) per fiscal year per covered individual up to an aggregate of fifteen 
thousand dollars ($15,000) per employee and child(ren) or employee and family 
coverage contract per fiscal year in addition to the general coinsurance 
percentage and maximum fiscal year amount specified by G.S. 135-40.4 and 
G.S. 135-40.6. The Plan then pays one hundred percent (100%) of the 
remaining covered expenses. 

(e) Where qualified out-of-state preferred providers of medical care are not 
reasonably available in medical emergencies, the Plan pays the amounts 
covered by subsection (a) of this section. Any amount of charges for services 
under this section that exceeds the amount allowed by the Plan for the services 
of qualified preferred providers under this section shall be negotiated between 
the Plan and the provider of medical services, and the Plan shall ensure that 
the Plan member is not held financially responsible for the amount of these 
excess charges. If a Plan member is not capable of making a decision about 
choosing an in-State qualified preferred provider and emergency services 
personnel transport the Plan member to a provider outside of the Plan 
network, then the coverage under this subsection shall apply. As used in this 
section, a “medical emergency” is the sudden and unexpected onset of a 
condition manifesting itself by acute symptoms of sufficient severity nate 
the absence of immediate medical care, could imminently result in injury or 
danger to self or others. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1983, c. 922, s. 
16; 1985, c. 192, ss. 4, 8, 10, 18; 1985 (Reg. Sess., 1986), c. 1020, s. LALO ST ee 
857, s. 20; 1989, c. 752, s. 22(m), (n); 1989 (Reg. Sess., 1990), c. 1024, s. 2; 1991, 
c. 427, ss. 17, 33, 34; 2001-253, s. 1(m); 2001-513, s. 22(a); 2003-284, ss. 
30.19C(a), 30.19C(b); 2005-276, s. 29.31(d).) 


Editor’s Note. — For Session Laws 2001- 
253, s. 1(s), regarding development of a pro- 
spective payment system for hospital outpa- 
tient services and the services of ambulatory 
surgical facilities under the Teachers’ and State 
Employees’ Comprehensive Major Medical 
Plan, see note at G.S. 135-139.8. 

Session Laws 2001-253, s. 2, provides: “Not- 
withstanding G.S. 97-26, payment for medical 


treatment and services rendered to workers’ 
compensation patients by a hospital on or after 
July 1, 2001, and before August 1, 2001, shall 
be equal to the payment the hospital would 
have received for such treatment and services 
on June 30, 2001.” 

Session Laws 2001-513, s. 22(b), provides: “In 
accordance with G.S. 135-40.8(c3), enacted by 
Section l(m) of Session Law 2001-253, the first 


io 
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fifteen dollars ($15.00) of allowable charges not 
paid by the Plan does not apply to cardiac 
rehabilitation benefits.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 29.31(d), effective July 1, 2005, in 
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subsection (a), substituted “two thousand dol- 
lars ($2,000)” for “one thousand five hundred 
dollars ($1,500)” and “six thousand dollars 
($6,000)” for “four thousand five hundred dol- 
lars ($4,500)”; in subsection (c), substituted 
“one hundred fifty dollars ($150.00)” for “one 
hundred dollars ($100.00)”; in subsection (c1), 
substituted “two hundred dollars ($200.00)” for 
“one hundred dollars ($100.00)”; and in subsec- 
tion (c2), substituted “two hundred dollars 
($200.00)” for “one hundred dollars ($100.00).” 


§ 135-40.9. Maximum benefits. 


The maximum lifetime benefit for each covered individual will be five million 
dollars ($5,000,000). (1981 (Reg. Sess., 1982), c. 13898, s. 6; 1991, c. 427, s. 35; 


1995) Gab0T Ss eeo. 2002253, Ss. lGa),) 


Editor’s Note. — Session Laws 1995, c. 507, 
s. 7.25, which substituted “two million dollars 
($2,000,000)” for “one million dollars 
($1,000,000)”, was effective retroactively to 
January 1, 1994. 

For Session Laws 2001-2538, s. 1(s), regarding 
development of a prospective payment system 
for hospital outpatient services and the services 
of ambulatory surgical facilities under the 


Major Medical Plan, see note at G.S. 135-39.8. 

Session Laws 2001-253, s. 2, provides: “Not- 
withstanding G.S. 97-26, payment for medical 
treatment and services rendered to workers’ 
compensation patients by a hospital on or after 
July 1, 2001, and before August 1, 2001, shall 
be equal to the payment the hospital would 
have received for such treatment and services 
on June 30, 2001.” 


Teachers’ and State Employees’ Comprehensive 


§ 135-40.10. Persons eligible for Medicare. 


(a) Benefits payable for covered expenses under this Plan in G.S. 135-40.5 
through G.S. 135-40.9 will be reduced by any benefits payable for the same 
covered expenses under Medicare, so that Medicare will be the primary carrier 
except where compliance with federal law specifies otherwise. 

(b) For those participants eligible for Medicare, the State’s plan will be 
administered on a “carve out” basis. The provisions of the plan are applied to 
the charges not paid by Medicare (Parts A & B). In other words, those charges 
not paid by Medicare would be subject to the deductible and coinsurance of the 
Plan just as if the charges not paid by Medicare were the total bill. 

(c) For those individuals eligible for Part A (at no cost to them), benefits 
under this program will be reduced by the amounts to which the covered 
individuals would be entitled to under Parts A and B of Medicare, even if they 
choose not to enroll for Part B. 

(d) Notwithstanding the foregoing provisions of this section or any other 
provisions of the Plan, the Executive Administrator and Board of Trustees may 
enter into negotiations with the Health Care Financing Administration, U.S. 
Department of Health and Human Services, in order to secure a more 
favorable coordination of the Plan’s benefits with those provided by Medicare, 
including but not limited to, measures by which the Plan would provide 
Medicare benefits for all of its Medicare-eligible members in return for 
adequate payments from the federal government in providing such benefits. 
Should such negotiations result in an agreement favorable to the Plan and its 
Medicare-eligible members, the Executive Administrator and Board of Trust- 
ees may, after consultation with the Committee on Employee Hospital and 
Medical Benefits, implement such an agreement which shall supersede all 
other provisions of the Plan to the contrary related to its payment of claims for 
Medicare-eligible members. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1985 (Reg. 
mess); L986) "ec 1020)"s) 169 198 TV Er 657 a2 1= 1989N Coo er 226) 
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§ 135-40.11. Cessation of coverage. 


(a) Coverage under this Plan of an employee and his or her surviving spouse 
or eligible dependent children or of a retired employee and his or her surviving 
spouse or eligible dependent children shall cease on the earliest of the 
following dates: 

(1) The last day of the month in which an employee or retired employee 
dies. Provided such surviving spouse or eligible dependent children 
were covered under the Plan at the time of death of the former 
employee or retired employee, or were covered on September 30, 1986, 
any such surviving spouse or eligible dependent children may then 
elect to continue coverage under the Plan by submitting written 
application to the Claims Processor and by paying the cost for such 
coverage when due at the applicable fees. Such coverage shall cease on 
the last day of the month in which such surviving spouse or eligible 
dependent children die, except as provided by this Article. 

(2) The last day of the month in which an employee’s employment with 
the State is terminated as provided in subsection (c) of this section. 

(3) The last day of the month in which a divorce becomes final. 

(4) The last day of the month in which an employee or retired employee 
requests cancellation of coverage. 

(5) The last day of the month in which a covered individual enters active 
military service. 

(6) The last day of the month in which a covered individual is found to 
have knowingly and willfully made or caused to be made a false 
statement or false representation of a material fact in a claim for 
reimbursement of medical services under the Plan. The Executive 
Administrator and Board of Trustees may make an exception to the 
provisions of this subdivision when persons subject to this subdivision 
have had a cessation of coverage for a period of five years and have 
made a full and complete restitution to the Plan for all fraudulent 
claim amounts. Nothing in this subdivision shall be construed to 
obligate the Executive Administrator and Board of Trustees to make 
an exception as allowed for under this subdivision. 

(7) The last day of the month in which an employee who is Medicare- 
eligible selects Medicare to be the primary payer of medical benefits. 
Coverage for a Medicare-eligible spouse of an employee shall also 
cease the last day of the month in which Medicare is selected to be the 
primary payer of medical benefits for the Medicare-eligible spouse. 
Such members are eligible to apply for conversion coverage. 

(b) Coverage under this Plan as a dependent child ceases when the child 
ceases to be a dependent child as defined by G.S. 135-40.1(3) except, coverage 
may continue under this Plan for a period of not more than 36 months after 
loss of dependent status on a fully contributory basis provided the dependent 
child was covered under the Plan at the time of loss of dependent status. 

(b1) Coverage under the Plan as a surviving dependent child whether 
covered as a dependent of a surviving spouse, or as an individual member (no 
living parent), ceases when the child ceases to be a dependent child as defined 
by G.S. 135-40.1(3), except coverage may continue under the Plan on a fully 
contributory basis for a period of not more than 36 months after loss of 
dependent status. 

(c) Termination of employment shall mean termination for any reason, 
including layoff and leave of absence, except as provided in (a)(1) and (2) of this 
section, but shall not, for purposes of this Plan, include retirement upon which 
the employee is granted an immediate service or disability pension under and 
pursuant to a State-supported Retirement System. 
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(1) In the event of termination for any reason other than death, coverage 
under the Plan for an employee and his or her eligible spouse or 
dependent children, provided the eligible spouse or dependent chil- 
dren were covered under the Plan at termination of employment may 
be continued for a period of not more than 18 months following 
termination of employment on a fully contributory basis. Employees 
who were covered under the Plan at termination of employment may 
be continued for a period of not more than 18 months or 29 months if 
determined to be disabled under the Social Security Act, Title II, 
OASDI or Title XVI, SSI. 

(2) Repealed by Session Laws 1985 (Reg. Sess., 1986), c. 1020, s. 29(r). 

(3) In the event of approved leave of absence without pay, other than for 
active duty in the armed forces of the United States, coverage under 
this Plan for an employee and his or her dependents may be continued 
during the period of such leave of absence by the employee’s paying 
one hundred percent (100%) of the cost. 

(4) If employment is terminated in the second half of a calendar month 
and the covered individual has made the required contribution for any 
coverage in the following month, that coverage will be continued to 
the end of the calendar month following the month in which employ- 
ment was terminated. 

(5) Employees paid for less than 12 months in a year, who are terminated 
at the end of the work year and who have made contributions for the 
non-work months, will continue to be covered to the end of the period 
for which they have made contributions, with the understanding that 
if they are not employed by another State-covered employer under 
this Plan at the beginning of the next work year, the employee will 
refund to the ex-employer the amount of the employer’s cost paid for 
them during the non-paycheck months. 

(6) Any employee receiving benefits pursuant to Article 6 of this Chapter 
when the employee has less than five years of retirement membership 
service, or an employee on leave of absence without pay due to illness 
or injury for up to 12 months, is entitled to continued coverage under 
the Plan for the employee and any eligible dependents by the 
employee’s paying one hundred percent (100%) of the cost. 

(d) No benefits will be paid by this Plan for any expenses incurred or 
treatment received after cessation of coverage as provided in subsections (a) or 
(b) of this section, except that in the event of hospital confinement at that time, 
hospitalization benefits as described in G.S. 135-40.6 will continue to the 
extent provided therein. 

(e) A legally divorced spouse and any eligible dependent children of a 
covered employee or retired employee may continue coverage under this Plan 
for a period of not more than 36 months following the first of the month after 
a divorce becomes final on a fully contributory basis, provided the former 
spouse and any eligible dependent children were covered under the Plan at the 
time a divorce became final. 

(f) Alegally separated spouse of a covered employee or retired employee may 
continue coverage under this Plan for a period not to exceed 36 months from 
the separation date on a fully contributory basis, provided the separated 
spouse was covered under the Plan at the time of separation and provided the 
covered employee's or retired employee’s actions result in the loss of coverage 
for the separated spouse. Eligible dependent children may also continue 
coverage if covered under the Plan at time of separation, provided the 
employee’s or retired employee’s actions result in the loss of coverage for the 
dependent children. 

(g) Whenever this section gives a right to continuation coverage, such 
coverage must be elected no later than a date set by the Executive Adminis- 
trator and Board of Trustees. 
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(h) Continuation coverage under this Plan shall not be continued past the 
occurrence of any one of the following events: 

(1) The termination of the Plan. 

(2) Failure of a Plan member to pay monthly in advance any required 
premiums. 

(3) A person becomes a covered employee or a dependent of a covered 
employee under any group health plan and that group health plan has 
no restrictions or limitations on benefits. 

(4) Aperson becomes eligible for Medicare benefits on or after the effective 
date of the continuation coverage. 

(5) The person was determined to be no longer disabled, provided the 
18-month coverage was extended to 29 months due to having been 
determined to be disabled under the Social Security Act, Title II, 
OASDI or Title XVI, SSI. 

(6) The person reaches the maximum applicable continuation period of 
e329) orsO montis: 

(i) Notice requirements concerning continuation coverage shall be devel- 
oped by the Executive Administrator and Board of Trustees. 

(j) The spouse and any eligible dependent children of a covered employee 
may continue coverage under the Plan on a fully contributory basis for a period 
not to exceed 36 months from the date the employee becomes eligible for 
Medicare benefits which results in a loss of coverage under the Plan, provided 
that the spouse and eligible dependent children were covered under the Plan 
at the time the employee became eligible for Medicare benefits which results in 
a loss of coverage under the Plan. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1983, 
e922) ss. 17, 19-21; 1985, c. 732, ss:.13,,34; 1985 (Reg. Sess.; 1986), c. 1020, ss. 
e291) x a 9S (Ca 38.55.0290) LOBONC /52:.89 22(p) 199 Inc. 427 1s: 142; 
1995, c. 278, s. 2; 1997-512, ss. 32-35; 2000-184, s. 4.) 


§ 135-40.12. Conversion. 


(a) Upon a cessation of group coverage under the Plan and/or eligibility for 
group coverage under the Plan, an employee or dependent shall be entitled to 
a conversion to nongroup coverage without the necessity of a physical exami- 
nation. Such conversion coverage shall include hospitalization, surgical, and 
medical benefits as contained in the major medical and alternative plan 
conversion provisions of Article 53 of Chapter 58 of the General Statutes. The 
Executive Administrator and Board of Trustees in their sole discretion shall 
approve the conversion coverage, which shall be administered by the Claims 
Processor through an insurance contract arranged by the Claims Processor, or 
administered as otherwise directed by the Executive Administrator and Board 
of Trustees. An eligible employee or dependent must apply for conversion 
coverage within 30 days after termination of group eligibility. 

(b) The Executive Administrator and Board of Trustees shall provide for the 
continuation of conversion privilege exercised under the predecessor plan, on 
a fully contributory basis. The Executive Administrator and Board of Trustees 
shall consult with the Committee on Employee Hospital and Medical Benefits 
before taking action under this subsection. (1981 (Reg. Sess., 1982), c. 1398, s. 
6; 1983, c. 922, s. 21.6; 1985, c. 732, ss. 30, 56; 1985 (Reg. Secs. 1986) co 1020" 
sr20.) 


§ 135-40.138. Coordination of benefits. 


(a) Benefits Subject to This Provision. — All of the benefits provided under 
this Comprehensive Major Medical Plan. 
(b) Definitions. — 
(1) “Plan” means any Plan providing benefits or services for or by reason 
of medical or dental care or treatment, which benefits or services are 
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provided by (i) group, blanket or franchise insured or uninsured 

coverage, (11) hospital services prepayment Plan on a group basis, 

medical service prepayment Plan on a group basis, group practice, or 
other prepayment coverage on a group basis, (iii) any coverage under 
labor-management trusteed plans, union welfare plans, employer 

organization plans, or employee benefit organization plans, and (iv) 

any coverage under governmental programs except Medicare, or any 

coverage required or provided by any statute, which coverage is not 
otherwise excluded from the calculation of benefits under this Plan, 
but the term “Plan” shall not include any individual policies. 

The term “Plan” shall be construed separately with respect to each 
policy, contract, or other arrangement for benefits or services and 
separately with respect to that portion of any such policy, contract, or 
other arrangement which reserves the right to take the benefits or 
services of other plans into consideration in determining its benefits 
and that portion which does not. 

(2) “Covered services” means any necessary, reasonable and customary 
item of expense at least a portion of which is covered under at least 
one of the plans covering the person for whom claim is made. To the 
extent legally possible, it shall be synonymous with allowable ex- 
penses. When a Plan provides benefits in the form of services rather 
than cash payments, the reasonable cash value of each service 
rendered shall be deemed to be both an allowable expense and a 
benefit paid. 

(3) “Claim determination period” means any period of time during which 
a person covered by this Plan is eligible to receive benefits. 

(c) Effect on Benefits. — 

(1) This provision shall apply in determining the benefits as to a person 
covered under this Plan for any claim determination period if, for the 
covered services incurred as to such a person during such claim 
determination period, the sum of: 

a. The benefits that would be payable under this Plan in the absence 
of this provision, and 

b. The benefits that would be payable under all other plans in the 
absence therein of provisions of similar purpose of this provision 
would exceed the usual and customary charges for such covered 
Services. 

(2) As to any claim determination period with respect to which this 
provision is applicable, the benefits that would be payable under this 
Plan in the absence of this provision for the covered services incurred 
as to such person during such claim determination period shall be 
reduced to the extent necessary so that the sum of such reduced 
benefit and all the benefits payable for such covered services under all 
other plans, except as provided in Item (3) immediately below, shall 
not exceed the total of such covered services. Benefits payable under 
another Plan include the benefits that would have been payable had 
claim been duly made therefor. In the case of another Plan which does 
not contain a provision coordinating its benefits, the benefits of such 
other Plan shall be determined before the benefits of this Plan. A Plan 
without a coordination of benefits provision shall be deemed to be the 

Peary carrier within the meaning of this Plan. 

(3) elt: 

a. Another Plan which is involved in Item (2) immediately above and 
which contains provisions coordinating its benefits with those of 
this Plan would, according to its rules, determine its benefits 
after the benefits of this Plan have been determined, and 
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b. The rules set forth in Item (4) immediately below would require 
this Plan to determine its benefits before such other Plan, then 
the benefits of such other plan will be ignored for the purposes of 
determining the benefits under this Plan. 

(4) For the purposes of Item (3) immediately above, the rules establishing 
the order of benefit determination are: 

a. The benefits of a Plan which covers the person on whose covered 
services claim is based other than as a dependent shall be 
determined before the benefits of a Plan which covers such person 
as a dependent; 

b. Except as stated in sub-subdivision c of this subdivision when this 
Plan and another Plan cover the same child as a dependent of 
different persons called parents: 

1. the benefits of the Plan of the parent whose birthday falls 
earlier in the calendar year are determined before the bene- 
fits of the Plan of the parent whose birthday falls later in the 
calendar year; but 

2. if both parents have the same birthday, the benefits of the Plan 
that has covered a parent for a longer period of time are 
determined before those of the Plan that has covered the 
other parent for a shorter period of time; however, if the other 
Plan has a rule based on the gender of the parent, and if as 
a result, the Plans do not agree on the order of benefits, the 
rule in the other Plan will determine the order of benefits. 

c. Iftwo or more Plans cover a person as a dependent child of divorced 
or separated parents, benefits for the child are determined in this 
order: 

1. first, the Plan of the parent with custody of the child; 

2. second, the Plan of the spouse of the parent with custody of the 
child; and 

3. third, the Plan of the parent not having custody of the child. 

However, if the specific terms of a court decree state that one of 

the parents is responsible for the health care expenses of the 

child, and the entity obligated to pay or provide the benefits of the 

Plan of that parent has actual knowledge of those terms, the 

benefits of that Plan are determined first. This paragraph does 

not apply with respect to any claim determination period or Plan 
year during which any benefits are actually paid or provided 
before the entity has actual knowledge. 

d. The benefits of a Plan that covers the person as an employee who 
is neither laid off nor retired (or as that employee’s dependent) 
are determined before those of a Plan that covers that person as 
a laid-off or retired employee (or as that employee’s dependent). If 
the other Plan does not have this rule, and if, as a result, the 
Plans do not agree on the order of benefits, this rule is ignored. 

e. When rules a and b immediately above do not establish an order of 
benefit determination, the benefits of a Plan which has covered 
the person on whose covered services claim is based for the longer 
period of time shall be determined before the benefits of a Plan 
which had covered such person for the shorter period of time. 

(5) When this provision operates to reduce the total amount of benefits 
otherwise payable as to a person covered under this Plan during any 
claim determination period, each benefit that would be payable in the 
absence of this provision shall be reduced proportionately, and such 
reduced amount shall be charged against any applicable benefit limit 
of this Plan. 
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(d) Medicare Participants’ Eligibility. — In the case of employees eligible 
under the Plan who are also eligible for Medicare benefits, benefits under the 
Plan will be paid in coordination with Medicare benefits in a manner 
consistent with federal law. 

(e) Right to Receive and Release Necessary Information. — For the purpose 
of determining the applicability of and implementing the terms of this 
provision of this Plan or any provision of similar purpose of any other Plan, the 
Claims Processor may, without the consent of or notice to any person, release 
to or obtain from any insurance company or other organization or person any 
information, with respect to any person, which the Claims Processor deems to 
be necessary for such purposes. Any person claiming benefits under this Plan 
shall furnish to the Claims Processor such information as may be necessary to 
implement the provision. 

(f) Facility of Payment. — Whenever payments which should have been 
made under this Plan, in accordance with this provision, have been made 
under any other plans, the Claims Processor shall have the right, exercisable 
alone and in its sole discretion, to pay over to any organizations making such 
other payments any amounts it shall determine to be warranted in order to 
satisfy the intent of this provision, and amounts to be paid shall be deemed to 
be benefits paid under this Plan, and, to the extent of such payments, the 
Claims Processor shall be fully discharged from liability under the Plan. 

(g) Right of Recovery. — Whenever payments have been made by the Claims 
Processor with respect to covered services in a total amount which is, at any 
time, in excess of the maximum amount of payment necessary at that time to 
satisfy the intent of this provision, irrespective of to whom paid, the Claims 
Processor shall have the right to recover such payments, to the extent of such 
excess, from among one or more of the following, as the Claims Processor shall 
determine: any persons to or for or with respect to whom such payments were 
made, any insurance companies, or any other organizations. (1981 ( Reg. Sess., 
1982), c. 1398, s. 6; 1983, c. 922, s. 18; 1985 (Reg. Sess., 1986), c. 1020, ss. 20, 
DO MLISIMCN 1 LONG ISS”) 


§ 135-40.13A. Liability of third person; right of subroga- 
tion; right of first recovery. 


Whenever the Plan pays benefits for hospital, surgical, medical, or prescrip- 
tion drug expenses, with respect to any Plan member, the Plan shall be 
subrogated, to the extent of any payments under the Plan, to all of the Plan 
member’s rights of recovery against liable third parties, regardless of the 
entity or individual from whom recovery may be due. The Plan member shall 
do nothing to prejudice these rights. The Plan has the right to first recovery on 
any amounts so recovered, whether by the Plan or the Plan member, and 
whether recovered by litigation, arbitration, mediation, settlement, or other- 
wise. If the Plan is precluded from exercising its right of subrogation, it may 
exercise its rights of recovery to the extent allowed by law. If the Plan recovers 
damages from a third party in excess of the claims paid, any excess will be paid 
to the member, less a proportionate share of the costs of collection. In the event 
a Plan member recovers any amounts from a third party to which the Plan is 
entitled under this section, the Plan may recover the amounts directly from the 
Plan member. The Plan has a lien, for the value of claims paid related to the 
liability of the third party, on any damages subsequently recovered against the 
lable third party. If the Plan member fails to pursue the remedy against a 
lable third party, the Plan is subrogated to the rights of the Plan member and 
is entitled to enforce liability in the Plan’s own name or in the name of the Plan 
member for the amount paid by the Plan. (2004-124, s. 31.25.) 
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Editor’s Note. — Session Laws 2004-124, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as ‘The 2004-124, s. 33.6, made this section effective 
Current Operations and Capital Improvements July 1, 2004. 

Appropriations Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 

severability clause. 


§ 135-40.14. Right to amend. 


The General Assembly reserves the right to alter, amend, or repeal Parts 2 
and 3 of this Article. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1985, c. 732, s. 62.) 


Part 4. Long-Term Care Benefits. 


§ 135-41. Undertaking. 


(a) The State of North Carolina undertakes to make available an optional 
program of long-term care benefits for the benefit of its qualified employees, 
retired employees and their dependents which will pay benefits in accordance 
with the terms hereof. Retired employees of the Local Governmental Employ- 
ees’ Retirement System pursuant to Article 3 of Chapter 128 of the General 
Statutes and their dependents are also eligible to be qualified for the benefits 
provided by this Part. 

(b) The long-term care benefits provided by this Part shall be made 
available through the Teachers’ and State Employees’ Comprehensive Major 
Medical Plan pursuant to Articles 2 and 3 of this Chapter (hereinafter called 
the “Plan”) and administered by the Plan’s Executive Administrator and Board 
of Trustees. In administering the benefits provided by this Part, the Executive 
Administrator and Board of Trustees shall have the same type of powers and 
duties that are provided under Part 3 of this Article for hospital and medical 
benefits. The benefits provided by this Part may be offered by the Plan on a 
self-insured basis, in which case a third-party claims processor shall be chosen 
through competitive bids in accordance with State law, or through a contract of 
insurance, in which case a carrier licensed to do business in North Carolina 
shall be selected on a competitive bid basis in accordance with State law. 

(c) The benefits authorized by this Part are available only to qualified 
employees and retired employees who voluntarily elect to provide such benefits 
for themselves and their qualified dependents. Payroll deductions shall be 
available from employee salary and disability benefit payments and from 
retired employee retirement benefit payments for fully contributory premium 
amounts. 

(d) The Executive Administrator and Board of Trustees of the Plan shall 
insure insofar as possible that the long-term care benefits provided by this Part 
shall be tax-qualified under federal law. (1997-468, s. 7.) 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 


§ 135-41.1. Long-term care benefits. 


Long-term care benefits provided by this Part are subject to elimination 
periods, coinsurance provisions, and other limitations separate and apart from 
those provided for in Part 3 of this Article. No limitation on out-of-pocket 
expenses are provided for the benefits covered by this section. Long-term care 
benefits are as follows: 
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(1) Nursing Home Benefits. — The Plan will pay a fixed amount of the 
reasonable and customary daily charges allowed for nursing facilities 
providing skilled nursing care and intermediate nursing care up toa 
maximum amount per day for each day after a fixed number of 
consecutive days for each nursing home stay. Such daily charges shall 
be inclusive of semiprivate room and board; skilled and semiskilled 
nursing services; routine laboratory tests and examinations: physical, 
occupational, and speech therapy; respiratory and other gas therapy; 
and drugs, injections, biologicals, fluids, solutions, dietary aids and 
supplements, and other routine medical supplies and equipment. 
Readmission to a nursing home within 180 days, exclusive of hospital 
stays, for the same or related cause or causes shall be considered a 
single nursing home stay for the purposes of this section. Benefits 
payable under this subdivision are contingent upon compliance with 
the following conditions and will, in no instance, be paid under this 
section without compliance with each of the following conditions: 

a. Confinement to a nursing home is medically appropriate due to an 
illness, disease, or injury upon recommendation of an admitting 
physician other than a proprietor, employee, or agent of the 
nursing home; 

b. Confinement to a nursing home is for any overnight stay for which 
a charge for a day’s stay is due and payable; and 

c. Prior to confinement, the admitting physician secures approval 
certification from the Plan for confinement. 

As used in this section, a nursing home is a facility or a part of a facility which 
is (1) operated under State law and which is qualified as a skilled nursing or 
intermediate nursing facility under Medicare; or is (ii) a facility meeting the 
requirements for licensure under Chapter 131E of the General Statutes. 

(2) Custodial Benefits. — The Plan will pay a fixed percentage of the fixed 
amount of reasonable and customary daily charges allowed by the 
Plan in subdivision (1) of this section for assisted living facilities, for 
adult day care facilities, and for home care agencies up to a maximum 
amount per day for each day after a fixed number of consecutive days 
that such custodial care is provided. Benefits payable under this 
subdivision are contingent upon compliance with the following condi- 
tions and will, in no instance, be paid under this subdivision without 
compliance with each of the following conditions: 

a. Use of such custodial benefits is medically appropriate in a 
treatment plan established and certified initially and at least 
once every six months by an attending physician or other allied 
health professionals other than a proprietor, employee, or agent 
of one or more of the aforementioned facilities and agencies; 

b. Confinement to a nursing home would be medically appropriate 
without custodial care proposed to be rendered by one or more of 
the aforementioned facilities or agencies; and 

c. Prior to use of such custodial benefits, an attending physician or 
other allied health professional secures approval from the Plan 
for the use of the benefits. 

As used in this section, an assisted living facility is a facility which (i) is 
operated under State law to provide residential care for the aged or disabled 
whose principal need is a home which provides personal care appropriate to 
their age or disability; or (ii) meets the requirements for licensure under 
Chapter 131D of the General Statutes. As used in this section, an adult care 
facility is a facility which (i) is operated under State law to provide group care 
for the aged and disabled in a setting away from their residence on a less than 
24-hour basis when such aged or disabled would otherwise be in need of 
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full-time personal care away from their residence; or (ii) meets the require- 
ments for certification under Chapter 131D of the General Statutes. As used in 
this section, a home care agency is a residential care agency which is (1) 
operated under State law and which is qualified as a home health care agency 
under Medicare; or (ii) an agency meeting the requirements for licensure as a 
home care agency under Chapter 131E of the General Statutes. 

(3) Other Benefits. — Upon prior approval of the Plan, other care, 
services, supplies, and equipment may be used as more cost-effective 
alternatives to the benefits provided by this section when directed by 
an attending physician. 

(4) The Executive Administrator and Board of Trustees of the Plan shall 
establish the payment percentages, maximum daily payment rates, 
benefit periods, elimination periods, and maximum lifetime benefits 
payable for each covered individual for the nursing home and custo- 
dial benefits provided by this section. The Executive Administrator 
and Board of Trustees shall provide for inflationary increases in the 
maximum daily payment rates and the maximum lifetime benefits 
payable for each covered individual. 

(5) The Executive Administrator and Board of Trustees of the Plan shall 
provide a bed reservation benefit whenever Plan members are hospi- 
talized during a stay in a nursing home or an assisted living facility. 

(6) The Executive Administrator and Board of Trustees of the Plan shall 
provide for a waiver of premiums involving minimum lengths of stay 
in a nursing home or an assisted living facility. In addition, the 
Executive Administrator and Board of Trustees shall allow coverage 
to be reinstated upon failure to pay premiums, provided certain grace 
periods are not exceeded and retroactive premium payments are 
made. 

(7) Limitations and Exclusions to Long-Term Care Benefits. — The 
benefits provided by this section are for the purpose of meeting the 
requirements for assistance from the loss of functional capacity 
associated with a chronic illness, disease, or disabling injury for 
extended periods of time; and are, in no way, intended to duplicate the 
benefits provided for acute and other medical care provided by 
Medicare or Part 3 of this Article. A loss of functional capacity can 
occur from: (i) an illness, disease, or disabling injury resulting in a 
physical incapacity to perform the activities of daily living; or (1) an 
irreversible organic mental impairment resulting in a mental inca- 
pacity. Activities of daily living consist of routine functions involving 
personal care and mobility. (1997-468, s. 7.) 


§ 135-41.2. Conversion. 


Upon cessation of group coverage under this Part, an employee, retired 
employee, or dependent shall be entitled to a conversion to a nongroup plan of 
long-term care benefits. The Executive Administrator and Board of Trustees of 
the Plan shall determine how the conversion rights authorized by this Part 
shall be administered. (1997-468, s. 7.) 


Editor’s Note. — Session Laws 1997-468, s. _ section has been set out above as G.S. 135-41.2 
7, designated this section as G.S. 135.41.2. The _ to reflect the apparent intent of the legislature. 


§ 135-41.3. Right to alter, amend, or repeal. 


The General Assembly reserves the right to alter, amend, or repeal this Part. 
(1997-468, s. 7.) 
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Editor’s Note. — Session Laws 1997-468,s. section has been set out above as G.S. 135-41.3 
7, designated this section as G.S. 135.41.3. The _ to reflect the apparent intent of the legislature. 


Part 5. Health Insurance Program for Children. 


§ 135-42. Undertaking. 


(a) The State of North Carolina undertakes to make available a health 
insurance program for children (hereinafter called the “Program”) to provide 
comprehensive acute medical care to low-income, uninsured children who are 
residents of this State and who meet the eligibility requirements established 
for the Program under Part 8 of Article 2 of Chapter 108A of the General 
Statutes. The Executive Administrator and Board of Trustees of the North 
Carolina Teachers’ and State Employees’ Comprehensive Major Medical Plan 
(hereinafter called the “Plan”) shall administer the Program under this Part 
and shall carry out their duties and responsibilities in accordance with Parts 
2 and 3 of this Article and with applicable provisions of Part 8 of Article 2 of 
Chapter 108A. The Plan’s self-insured indemnity program shall not incur any 
financial obligations for the Program in excess of the amount of funds that the 
Plan’s self-insured indemnity program receives for the Program. 

(b) The benefits provided under the Program shall be equivalent to and 
made available through the Plan pursuant to Articles 2 and 3 of this Chapter 
and as provided under G.S. 108A-70.21(b) and administered by the Plan’s 
Executive Administrator and Board of Trustees. To the extent there is a conflict 
between the provisions of Part 8 of Article 2 of Chapter 108A and Part 3 of this 
Article pertaining to eligibility, fees, deductibles, copayments, and other 
cost-sharing charges, the provisions of Part 8 of Article 2 of Chapter 108A shall 
control. In administering the benefits provided by this Part, the Executive 
Administrator and Board of Trustees shall have the same type of powers and 
duties that are provided under Part 3 of this Article for hospital and medical 
benefits. 

(c) The benefits authorized by this Part are available only to children who 
are residents of this State and who meet the eligibility requirements estab- 
lished for the Program under Part 8 of Article 2 of Chapter 108A of the General 
Statutes. (1998-1, s. 4(a).) 


§ 135-42.1. Right to alter, amend, or repeal. 


The General Assembly reserves the right to alter, amend, or repeal this Part. 
(1998-1, s. 4(a).) 


§$ 135-43 through 135-49: Reserved for future codification purposes. 


ARTICLE 4. 
Consolidated Judicial Retirement Act. 


§ 135-50. Short title and purpose. 


(a) This Article shall be known and may be cited as the “Consolidated 
Judicial Retirement Act.” 

(b) The purpose of this Article is to improve the administration of justice by 
attracting and retaining the most highly qualified talent available within the 
State to the positions of justice and judge, district attorney and solicitor, and 
clerk of superior court, within the General Court of Justice. (1973, c. 640, s. 1: 
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1983 (Reg. Sess., 1984), c. 1031, ss. 2, 3; 2005-276, s. 29.30A(a); 2005-345, s. 


42.) 


Cross References. — As to source of pay- 
ment of employer salary-related contributions 
for retirement benefits, death benefits, disabil- 
ity salary continuation and Social Security for 
public employees, see G.S. 143-34.1. 

Editor’s Note. — Session Laws 1999-237, s. 
1.1, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 1999.’” 

In Session Laws 1999-237, s. 28.22(d), the 
General Assembly authorized the Board of 
Trustees of the Consolidated Judicial Retire- 
ment System to adopt a fixed amortization 
period of nine years for purposes of the un- 
funded accrued liability for the Retirement Sys- 
tem beginning with the valuation for December 
31, 1998. 

Session Laws 1999-237, s. 30.2, provides: 


“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1999-2001 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 30.4, contains a 
severability clause. 

Session Laws 2005-345, s. 42, repealed Ses- 
sion Laws 2005-276, s. 29.30A(a), which had 
proposed to amend subsection (b) of this section 
by adding “and to membership on the Utilities 
Commission” at the end. 

Legal Periodicals. — For note, “Gregory v. 
Ashcroft: The Plain Statement Rule and Judi- 
cial Supervision of Federal-State Relations,” 
see 70 N.C.L. Rev. 1563 (1992). 


CASE NOTES 


Purpose. — The Consolidated Judicial Re- 
tirement Act, G.S. 135-50 et seq., was estab- 
lished for the purpose of improving the admin- 
istration of justice by attracting and retaining 
the most highly qualified talent available 
within the State to the positions of justice and 
judge, district attorney and solicitor, and clerk 
of superior court by providing, as set forth in 


§ 135-51. Scope. 


G.S. 135-54, retirement allowances and other 
benefits under the provisions of the Act for 
justices and judges, district attorneys, and 
clerks of superior court of the General Court of 
Justice of North Carolina, and their survivors. 
State Employees Ass’n of N.C., Inc. v. State, 154 
N.C. App. 207, 573 8.E.2d 525, 2002 N.C. App. 
LEXIS 1451 (2002). 


(a) This Article provides consolidated retirement benefits for all justices and 
judges, district attorneys, and solicitors who are serving on January 1, 1974, 
and who become such thereafter; and for all clerks of superior court who are so 
serving on January 1, 1975, and who become such thereafter. 

(b) For justices and judges of the appellate and superior court divisions of 
the General Court of Justice who so served prior to January 1, 1974, the 
provisions of this Article supplement and, under certain circumstances, 
replace the provisions of Articles 6 and 8, as the case may be, of Chapter 7A of 
the General Statutes. 

For district attorneys and judges of the district court of the General Court of 
Justice who so served prior to January 1, 1974, the provisions of this Article 
supplement and, under certain circumstances, replace the provisions of Article 
1 of this Chapter. 

For clerks of superior court of the General Court of Justice who so served 
prior to January 1, 1975, the provisions of this Article supplement and, under 
certain circumstances, replace the provisions of Article 1 of this Chapter. 

(c) The retirement benefits of any person who becomes a justice or judge, 
district attorney, or solicitor on and after January 1, 1974, or clerk of superior 
court on and after January 1, 1975, shall be determined solely in accordance 
with the provisions of this Article. (1973, c. 640, s. 1; 1983 (Reg. Sess., 1984), 
c. 1031, s. 4; 2005-276, s. 29.30A(b); 2005-345, s. 42.) 
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Editor’s Note. — Session Laws 2005-345, s. 2005, and who become members of the Utilities 
42, repealed Session Laws 2005-276, s. Commission after that date” for “thereafter” at 
29.30A(b), which had proposed to amend sub- the end and by inserting “or a member of the 
section (a) of this section by substituting “after | Utilities Commission on or after September 1, 
that date; and for all members of the Utilities 2005” in subsection (c). 

Commission who are serving on September 1, 


§ 135-52. Application of Article 1; administration. 


(a) References in Article 1 of this Chapter to the provisions of “this Chapter” 
shall not necessarily apply to this Article. However, except as otherwise 
provided in this Article, the provisions of Article 1 are applicable and shall 
apply to and govern the administration of the Retirement System established 
hereby. Not in limitation of the foregoing, the provisions of G.S. 135-5(h), 
135-5(n), 185-9, 135-10, 1385-12 and 135-17 are specifically applicable to the 
Retirement System established hereby. 

(b) The provisions of this Article shall be administered by the Board of 
Trustees of the Teachers’ and State Employees’ Retirement System. (1973, c. 
640, s. 1.) 


CASE NOTES 


Cited in Wells v. Consolidated Judicial Re- 486, 2000 N.C. App. LEXIS 162 (2000), aff’d, 
tirement Sys., 136 N.C. App. 671, 526 S8.H.2d 354 N.C. 313, 553 S.E.2d 877 (2001). 


§ 135-53. Definitions. 


The following words and phrases as used in this Article, unless a different 
meaning is plainly required by the context, shall have the following meanings: 
(1) “Accumulated contributions” with respect to any member shall mean 
the sum of all the amounts deducted from the compensation of the 
member pursuant to G.S. 135-68 since he last became a member and 
credited to his account in the annuity savings fund, plus any amount 
standing to his credit pursuant to G.S. 135-67(c) as a result of a prior 
period of membership, plus any amounts credited to his account 
pursuant to G.S. 135-28.1(b) or 135-56(b), together with regular 
interest on all such amounts computed as provided in G.S. 135-7(b). 

(2) “Actuarial equivalent” shall mean a benefit of equal value when 
computed upon the bases of such mortality tables as shall be adopted 
by the Board of Trustees, and regular interest. 

(2a) “Average final compensation” shall mean the average annual com- 
pensation of a member during the 48 consecutive calendar months of 
membership service producing the highest such average. 

(3) “Beneficiary” shall mean any person in receipt of a retirement allow- 
ance or other benefit as provided in this Article. 

(4) rates of Trustees” shall mean the Board of Trustees established by 

wo. 135-6. 

(4a) “Clerk of superior court” shall mean the clerk of superior court 
provided for in G.S. 7A-100(a). 

(5) “Compensation” shall mean all salaries and wages derived from public 
funds which are earned by a member of the Retirement System for his 
service as a justice or judge, or district attorney, or clerk of superior 
COUT. 

(6) “Creditable service” shall mean for any member the total of his prior 
service plus his membership service. 

(6a) “District attorney” shall mean the district attorney or solicitor 
provided for in G.S. 7A-60. 
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(7) “Filing” when used in reference to an application for retirement shall 
mean the receipt of an acceptable application on a form provided by 
the Retirement System. 

(8) “Final compensation” shall mean for any member the annual equiva- 
lent of the rate of compensation most recently applicable to him. 

(9) “Judge” shall mean any justice or judge of the General Court of Justice 
and the administrative officer of the courts. 

(10) paces board” shall mean the board of physicians provided for in 

5. 135-6. 

(11) “Member” shall mean any person included in the membership of the 
Retirement System as provided in this Article. 

(12) “Membership service” shall mean service as a judge, district attorney, 
a clerk of superior court rendered while a member of the Retirement 

ystem. 

(13) “Previous system” shall mean, with respect to any member, the 
retirement benefit provisions of Article 6 and Article 8 of Chapter 7A 
of the General Statutes, to the extent that such Article or Articles 
were formerly applicable to the member, and in the case of judges of 
the district court division, and district attorney, and clerk of superior 
court of the General Court of Justice, the Teachers’ and State 
Employees’ Retirement System. 

(14) “Prior service” shall mean service rendered by a member, prior to his 
membership in the Retirement System, for which credit is allowable 
under G.S. 135-56. 

(15) “Regular interest” shall mean interest compounded annually at such 
a rate as shall be determined by the Board of Trustees in accordance 
with G.S. 135-7(b). 

(16) “Retirement” shall mean the withdrawal from active service with a 
retirement allowance granted under the provisions of this Chapter. In 
order for a member’s retirement to become effective in any month, the 
member must render no service at any time during that month. 

(17) “Retirement allowance” shall mean the periodic payments to which a 
beneficiary becomes entitled under the provisions of this Article. 
(18) “Retirement System” shall mean the “Consolidated Judicial Retire- 

ment System” of North Carolina, as established in this Article. 

(19) “Year” as used in this Article shall mean the regular fiscal year 
beginning July 1 and ending June 30 in the following calendar year, 
unless otherwise defined by regulation of the Board of Trustees. (1973, 
c. 640, s. 1; 1983 (Reg. Sess., 1984), c. 1031, ss. 5-10; 1999-237, s. 
28.24(f); 2005-276, s. 29.30A(c); 2005-345, s. 42.) 


Editor’s Note. — In 135-53: Session Laws Commissioners in subdivisions (5), (12) and 
2005-345, s. 42, repealed Session Laws 2005- (13) of this section and by adding subsection 
276, s. 29.30A(c), which had proposed to amend (14a), a definition of “Utilities Commissioner.” 
this section by inserting references to Utilities 


§ 135-54. Name and date of establishment. 


A Retirement System is hereby established and placed under the manage- 
ment of the Board of Trustees for the purpose of providing retirement 
allowances and other benefits under the provisions of this Article for justices 
and judges, district attorneys, and clerks of superior court of the General Court 
of Justice of North Carolina, and their survivors. The Retirement System so 
created shall be established as of January 1, 1974. 

The Retirement System shall have the power and privileges of a corporation 
and shall be known as the “Consolidated Judicial Retirement System of North 
Carolina,” and by such name all of its business shall be transacted. (1973, c. 
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640, s. 1; 1983 (Reg. Sess., 1984), c. 1031, s. 11; 2005-276, s. 29.30A(d); 


2005-345, s. 42.) 


Editor’s Note. — Session Laws 2005-345, s. 
42, repealed Session Laws 2005-276, s. 
29.30A(d), which had proposed to amend this 


section by inserting “and Utilities Commission- 
ers” in the first paragraph. 


CASE NOTES 


Purpose. — Consolidated Judicial Retire- 
ment Act, G.S. 135-50 et seq., was established 
for the purpose of improving the administration 
of justice by attracting and retaining the most 
highly qualified talent available within the 
State to the positions of justice and judge, 
district attorney and solicitor, and clerk of su- 
perior court, within the General Court of Jus- 
tice, G.S. 185-50(b), by providing, as set forth in 


§ 135-55. Membership. 


G.S. 135-54, retirement allowances and other 
benefits under the provisions of the Act for 
justices and judges, district attorneys, and 
clerks of superior court of the General Court of 
Justice of North Carolina, and their survivors. 
State Employees Ass’n of N.C., Inc. v. State, 154 
N.C. App. 207, 573 S.E.2d 525, 2002 N.C. App. 
LEXIS 1451 (2002). 


(a) The membership of the Retirement System shall consist of: 
(1) All judges and district attorneys in office on January 1, 1974; 
(2) All persons who become judges and district attorneys or reenter 
service as judges and district attorneys after January 1, 1974; 
(3) All clerks of superior court in office on January 1, 1975; and 
(4) All persons who become clerks of superior court or reenter service as 
clerks of superior court after January 1, 1975. 
(b) The membership of any person in the Retirement System shall cease 


upon: 


(1) The withdrawal of his accumulated contributions after he is no longer 
a judge, district attorney or clerk of superior court, or 

(2) His retirement under the provisions of the Retirement System, or 

(3) His death. (19738, c. 640, s. 1; 1983 (Reg. Sess., 1984), c. 1031, ss. 12, 13; 
2005-276, s. 29.30A(e); 2005-345, s. 42.) 


Editor’s Note. — Session Laws 2005-345, s. 
42, repealed Session Laws 2005-276, s. 
29.30A(e), which had proposed to amend this 
section by inserting subdivisions (a)(5) and (6), 


adding Utilities Commissioners in office on and 
after September 1, 2005, to the Retirement 
System and inserting “Utilities Commissioner” 
in subdivision (b)(1). 


CASE NOTES 


Cited in Bradshaw v. Administrative Office 
of Courts, 83 N.C. App. 122, 349 S.E.2d 621 
(1986). 


§ 135-56. Creditable service. 


(a) Subject to such rules and regulations as the Board of Trustees shall 
adopt with regard to the verification of a judge’s prior service, the prior service 
of a judge shall consist of his service rendered prior to January 1, 1974, as a 
justice of the Supreme Court, judge of the Court of Appeals, judge of the 
superior court, judge of the district court division of the General Court of 
Justice, as administrative officer of the courts, or as a solicitor or district 
attorney. 
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(b) When membership ceases as a result of a member’s withdrawal of his 
accumulated contributions, the prior service and previous membership service 
of the member shall no longer be considered to be creditable service; provided, 
however, that if a member whose creditable service has been cancelled in 
accordance with this subsection subsequently returns to membership for a 
period of five years, he may thereafter repay in a lump sum the amount 
withdrawn plus regular interest thereon from the date of withdrawal through 
the date of repayment and thereby increase his creditable service by the 
sda of creditable service lost when he withdrew his accumulated contri- 

utions. 

(c) On and after January 1, 1984, the creditable service of a member who 
was a member of the former Uniform Solicitorial or Uniform Clerks of Superior 
Court Retirement Systems at the time of merger of those Systems into this 
Consolidated Judicial Retirement System and whose accumulated contribu- 
tions are transferred from those Systems to this System, includes service that 
was creditable in the Uniform Solicitorial and Uniform Clerks of Superior 
Court Retirement Systems; and membership service with those Retirement 
Systems is membership service with this Retirement System. 

(d) Any member may purchase creditable service for service as a judge, 
district attorney, or clerk of superior court, when not otherwise provided for in 
this section, and as a judge of any lawfully constituted court of this State 
inferior to the superior court, not to include service as a magistrate, justice of 
the peace or mayor’s court judge. The member, after the transfer of any 
accumulated contributions from the Teachers’ and State Employees’ Retire- 
ment System or Local Governmental Employees’ Retirement System, shall pay 
an amount equal to the full cost of the service credits calculated on the basis 
of the assumptions used for purposes of the actuarial valuation of the System’s 
liabilities, taking into account the additional retirement allowance arising on 
account of the additional service credit commencing at the earliest age at 
which the member could retire with an unreduced retirement allowance as 
determined by the Board of Trustees upon the advice of the consulting actuary. 
Notwithstanding the foregoing provisions of this subsection that provide for 
the purchase of service credits, the terms “full cost”, “full lability”, and “full 
actuarial cost” include assumed annual post-retirement allowance increases, 
as determined by the Board of Trustees, from the earliest age at which a 
member could retire on an unreduced service allowance. 

(e) Any member may purchase creditable service for service as a member of 
the General Assembly not otherwise creditable under this section, provided the 
service is not credited in the Legislative Retirement Fund nor the Legislative 
Retirement System, and further provided the member pays a lump sum 
amount equal to the full cost of the additional service credits calculated on the 
basis of the assumptions used for the purposes of the actuarial valuation of the 
System’s liabilities, taking into account the additional retirement allowance 
arising on account of the additional service credits commencing at the earliest 
age at which a member could retire on an unreduced retirement allowance as 
determined by the Board of Trustees upon the advice of the consulting actuary, 
plus an administrative fee to be set by the Board of Trustees. Notwithstanding 
the foregoing provisions of this subsection that provide for the purchase of 
service credits, the terms “full cost”, “full liability”, and “full actuarial cost” 
include assumed annual post-retirement allowance increases, as determined 
by the Board of Trustees, from the earliest age at which a member could retire 
on an unreduced service allowance. 

(f) The creditable service of a member who was a member of the Local 
Governmental Employees’ Retirement System, the Teachers’ and State Em- 
ployees’ Retirement System, or the Legislative Retirement System and whose 
accumulated contributions and reserves are transferred from that System to 
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this System, includes service that was creditable in the Local Governmental 
Employees’ Retirement System, the Teachers’ and State Employees’ Retire- 
ment System, or the Legislative Retirement System, and membership service 
with those Retirement Systems is membership service with this Retirement 
System. (1973, c. 640, s. 1; 1977, c. 986; 1983 (Reg. Sess., 1984), c. 1031, ss. 14, 
15; 1985,:c! 649, 's..1;:1989,:c. 255,.s. 21(a); 1999-237, s: 28:24(c); 2003-2845; 


30.18(f).) 


Editor’s Note. — Session Laws 2003-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 

Session Laws 2003-284, s. 30.18), provides: 
“The Retirement Systems Division of the De- 
partment of State Treasurer and the Board of 
Trustees of the Teachers’ and State Employees’ 
Retirement System shall study the feasibility 
and cost implications of applying the provisions 
of this section to present retirees of the Legis- 
lative Retirement System. The Retirement Sys- 
tems Division of the Department of State Trea- 
surer and the Board of Trustees of the Teachers’ 
and State Employees’ Retirement System shall 


Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Effect of Amendments. — Session Laws 
2003-284, s. 30.18(f), effective January 1, 2004, 
in subsection (f), inserted “or the Legislative 
Retirement System” twice following “Employ- 
ees’ Retirement System,” and made minor 
punctuation changes. 


submit a report to the General Assembly no 
later than April 1, 2004, on their findings and 
recommendations.” 


§ 135-56.01. Reciprocity of creditable service with other 
State-administered retirement systems. 


(a) Only for the purpose of determining eligibility for benefits accruing 
under this Article, creditable service standing to the credit of a member of the 
Legislative Retirement System, Teachers’ and State Employees’ Retirement 
System, or the Local Governmental Employees’ Retirement System shall be 
added to the creditable service standing to the credit of a member of this 
System; provided, that in the event a person is a retired member of any of the 
foregoing retirement systems, such creditable service standing to the credit of 
the retired member prior to retirement shall be likewise counted. In no 
instance shall service credits maintained in the aforementioned retirement 
systems be added to the creditable service in this System for application of this 
System’s benefit accrual rate in computing a service retirement benefit unless 
specifically authorized by this Article. 

(b) A person who was a former member of this System and who has forfeited 
his creditable service in this System by receiving a return of contributions and 
who has creditable service in the Legislative Retirement System, Teachers’ and 
State Employees’ Retirement System, or the Local Government Employees’ 
Retirement System may count such creditable service for the purpose of 
restoring the creditable service forfeited in this System under the terms and 
conditions as set forth in this Article and reestablish membership in this 
System. 

(c) Creditable service under this section shall not be counted twice for the 
same period of time whether earned as a member, purchased, or granted as 
prior service credits. (1989 (Reg. Sess., 1990), c. 1066, s. 35(d); 1997-456, s. 27.) 


Editor’s Note. — Former G.S. 135-56A was 
recodified as this section pursuant to S.L. 1997- 


456, s. 27 which authorized the Revisor of 
Statutes to renumber or reletter sections and 
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parts of sections having a number or letter 
designation that is incompatible with the Gen- 
eral Assembly’s computer database. 


§ 135-56.1: Repealed by Session Laws 1983 (Regular Session, 1984), c. 
HOST se 16: 


§ 135-56.2. Creditable service for other employment. 


Any member may purchase creditable service for service as a State teacher 
or employee, as defined under G.S. 135-1(10) and (25), and for service as an 
employee of local government, as defined under G.S. 128-21(10). A member, 
upon the completion of 10 years of membership service, may also purchase 
creditable service for periods of federal employment, provided that the member 
is not receiving any retirement benefits resulting from this federal employ- 
ment, and provided that the member is not vested in the particular federal 
retirement system to which the member may have belonged while a federal 
employee. The member, after the transfer of any accumulated contributions 
from the Teachers’ and State Employees’ Retirement System or Local Govern- 
mental Employees’ Retirement System, shall pay an amount equal to the full 
cost of the service credits calculated on the basis of the assumptions used for 
purposes of the actuarial valuation of the Retirement System’s liabilities, 
taking into account the additional retirement allowance arising on account of 
the additional service credits commencing at the earliest age at which the 
member could retire with an unreduced retirement allowance as determined 
by the Board of Trustees upon the advice of the consulting actuary, plus an 
administrative fee as set by the Board of Trustees. As an alternative to 
transferring any accumulated contributions from the Teachers’ and State 
Employees’ Retirement System or the Local Governmental Employees’ Retire- 
ment System to the Consolidated Judicial Retirement System, a member may 
irrevocably elect to transfer these contributions to the Supplemental Retire- 
ment Income Plan of North Carolina as determined by the Plan’s Board of 
Trustees and the Department of State Treasurer in accordance with the 
provisions of G.S. 135-94(a)(4). Notwithstanding the foregoing provisions of 
this section that provide for the purchase of service credits, the terms “full 
cost”, “full liability”, and “full actuarial cost” include assumed annual post- 
retirement allowance increases, as determined by the Board of Trustees, from 
the earliest age at which a member could retire on an unreduced service 
allowance. (1983 (Reg. Sess., 1984), c. 1041; 1985, c. 348, s. 1; c. 749, s. 2; 1989, 
Ci25oese21(b)) 


§ 135-56.3. Repayments and Purchases. 


(a) Purchase of Service Credits Through Rollover Contributions From 
Certain Other Plans. — Notwithstanding any other provision of this Article, 
and without regard to any limitations on contributions otherwise set forth in 
this Article, a member, who is eligible to restore or purchase membership or 
creditable service pursuant to the provisions of this Article, may, subject to 
such rules and regulations established by the Board of Trustees, purchase such 
service credits through rollover contributions to the Annuity Savings Fund 
from (i) an annuity contract described in Section 403(b) of the Internal 
Revenue Code, (ii) an eligible plan under Section 457(b) of the Internal 
Revenue Code which is maintained by a state, political subdivision of a state, 
or any agency or instrumentality of a state or political subdivision of a state, 
(111) an individual retirement account or annuity described in Section 408(a) or 
408(b) of the Internal Revenue Code that is eligible to be rolled over and would 
otherwise be includible in gross income, or (iv) a qualified plan described in 
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Section 401(a) or 403(a) of the Internal Revenue Code. Notwithstanding the 
foregoing, the Retirement System shall not accept any amount as a rollover 
contribution unless such amount is eligible to be rolled over to a qualified trust 
in accordance with applicable law and the member provides evidence satisfac- 
tory to the Retirement System that such amount qualifies for rollover treat- 
ment. Unless received by the Retirement System in the form of a direct 
rollover, the rollover contribution must be paid to the Retirement System on or 
before the 60th day after the date it was received by the member. 

Purchase of Service Credits Through Plan-to-Plan Transfers. — Notwith- 
standing any other provision of this Article, and without regard to any 
limitations on contributions otherwise set forth in this Article, a member, who 
is eligible to restore or purchase membership or creditable service pursuant to 
the provisions of this Article, may, subject to such rules and regulations 
established by the Board of Trustees, purchase such service credits through a 
direct transfer to the Annuity Savings Fund of funds from (i) an annuity 
contract described in Section 403(b) of the Internal Revenue Code or (i) an 
eligible plan under Section 457(b) of the Code which is maintained by a state, 
political subdivision of a state, or any agency or instrumentality of a state or 
political subdivision of a state. 

(b) (See note) Purchase of Service Credits Through Plan-to-Plan Transfers. 
— Notwithstanding any other provision of this Article, and without regard to 
any limitations on contributions otherwise set forth in this Article, a member, 
who is eligible to restore or purchase membership or creditable service 
pursuant to the provisions of this Article, may, subject to such rules and 
regulations established by the Board of Trustees, purchase such service credits 
through a direct transfer to the Annuity Savings Fund of funds from (i) the 
Supplemental Retirement Income Plans A, B, or C of North Carolina or (11) any 
other defined contribution plan qualified under Section 401(a) of the Internal 
Revenue Code which is maintained by the State of North Carolina, a political 
subdivision of a state, or any agency or instrumentality of a state or political 
subdivision of a state. (2002-71, s. 7.) 


Editor’s Note. — Session Laws 2002-71, s. upon which the Department of State Treasurer 
9, provides, in part, that s. 7 of the act becomes receives a ruling from the Internal Revenue 
effective January 1, 2003, except that G.S. Service approving the direct transfers provided 
135-56.3(b), as enacted by s. 7, becomes effec- for in that subsection. 
tive the later of January 1, 2003, or the date 


§ 1385-57. Service retirement. 


(a) Any member on or after January 1, 1974, who has attained his fiftieth 
birthday and five years of membership service may retire upon written 
application to the board of trustees setting forth at what time, as of the first 
day of a calendar month, not less than one day nor more than 90 days 
subsequent to the execution and filing thereof, he desires to be retired. 

(b) Any member who is a justice or judge of the General Court of Justice 
shall be automatically retired as of the first day of the calendar month 
coinciding with or next following the later of January 1, 1974, or his 
attainment of his seventy-second birthday; provided, however, that no judge 
who is a member on January 1, 1974, shall be forced to retire under the 
provisions of this subsection at an earlier date than the last day that he is 
permitted to remain in office under the provisions of G.S. 7A-4.20. 

(c) Any member who terminates service on or after January 1, 1974, having 
accumulated five or more years of creditable service may retire under the 
provisions of subsection (a) above, provided that he shall not have withdrawn 
his accumulated contributions prior to the effective date of his retirement, and 
the requirement of subsection (a) that the member be in service shall not apply. 
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(d) Any member who was in service October 8, 1981, who had attained 50 
years of age, may retire upon written application to the board of trustees 
setting forth at what time, as of the first day of a calendar month, not less than 
one day nor more than 90 days subsequent to the execution and filing thereof, 
he desires to be retired. (1973, c. 640, s. 1; 1981, c. 378, s. 6; 1983, c. 761, s. 230: 
LIS tc: Ol3ns. 1; 1991 (Regssess., 1992). c. 8735 sa2.) 


CASE NOTES 


Cited in Wells v. Consolidated Judicial Re- 486, 2000 N.C. App. LEXIS 162 (2000), aff’d, 
tirement Sys., 136 N.C. App. 671, 526 S.E.2d 354 N.C. 313, 553 S.E.2d 877 (2001). 


§ 135-58. Service retirement benefits. 


(a) Any member who retires under the provisions of subsection (a) or 
subsection (c) of G.S. 1385-57 before July 1, 1990, after he either has attained 
his sixty-fifth birthday or has completed 24 years or more of creditable service 
shall receive an annual retirement allowance, payable monthly, which shall 
commence on the effective date of his retirement and shall be continued on the 
first day of each month thereafter during his lifetime, the amount of which 
shall be computed as the sum of (1), (2) and (3) following, provided that in no 
event shall the annual allowance payable to any member be greater than an 
amount which, when added to the allowance, if any, to which he is entitled 
under the Teachers’ and State Employees’ Retirement System, the Legislative 
Retirement System or the North Carolina Local Governmental Employees’ 
Retirement System (prior in any case to any reduction for early retirement or 
for an optional mode of payment) would total three fourths of his final 
compensation: 

(1) Four percent (4%) of his final compensation, multiplied by the number 
of years of his creditable service rendered as a justice of the Supreme 
Court or judge of the Court of Appeals; 

(2) Three and one-half percent (3 12%) of his final compensation, multi- 
plied by the number of years of his creditable service rendered as a 
judge of the superior court or as administrative officer of the courts; 

(3) Three percent (3%) of his final compensation, multiplied by the 
number of years of his creditable service rendered as a judge of the 
district court, district attorney, or clerk of superior court. 

(al) Any member who retires under the provisions of subsection (a) or 
subsection (c) of G.S. 135-57 on or after July 1, 1990, but before July 1, 1999, 
after he either has attained his 65th birthday or has completed 24 years or 
more of creditable service shall receive an annual retirement allowance, 
payable monthly, which shall commence on the effective date of his retirement 
and shall be continued on the first day of each month thereafter during his 
lifetime, the amount of which shall be computed as the sum of (1), (2), and (3) 
following, provided that in no event shall the annual allowance payable to any 
member be greater than an amount which, when added to the allowance, if 
any, to which he is entitled under the Teachers’ and State Employees’ 
Retirement System, the Legislative Retirement System or the North Carolina 
Local Governmental Employees’ Retirement System (prior in any case to any 
reduction for early retirement or for an optional mode of payment) would total 
three-fourths of his final compensation: 

(1) Four and two-hundredths percent (4.02%) of his final compensation, 
multiphed by the number of years of his creditable service rendered as 
a justice of the Supreme Court or judge of the Court of Appeals; 

(2) Three and fifty-two hundredths percent (3.52%) of his final compen- 
sation, multiplied by the number of years of his creditable service 
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rendered as a judge of the superior court or as administrative officer 
of the courts; 

(3) Three and two-hundredths percent (3.02%) of his final compensation, 
multiplied by the number of years of his creditable service rendered as 
a judge of the district court, district attorney, or clerk of superior 
court. 

(a2) Any member who retires under the provisions of G.S. 135-57(a) or GS. 
135-57(c) on or after July 1, 1999, but before July 1, 2001, after the member 
has either attained the member’s 65th birthday or has completed 24 years or 
more of creditable service, shall receive an annual retirement allowance, 
payable monthly, which shall commence on the effective date of the member’s 
retirement and shall be continued on the first day of each month thereafter 
during the member’s lifetime, the amount of which shall be computed as the 
sum of the amounts in subdivisions (1), (2), (3), (4), and (5) following, provided 
that in no event shall the annual allowance payable to any member be greater 
than an amount which, when added to the allowance, if any, to which the 
member is entitled under the Teachers’ and State Employees’ Retirement 
System, the Legislative Retirement System, or the Local Governmental 
Employees’ Retirement System (prior in any case to any reduction for early 
retirement or for an optional mode of payment) would total three-fourths of the 
member’s final compensation: 

(1) Four and two-hundredths percent (4.02%) of the member’s final 
compensation, multiplied by the number of years of creditable service 
rendered as a justice of the Supreme Court or judge of the Court of 
Appeals; 

(2) Three and fifty-two hundredths percent (3.52%) of the member’s final 
compensation, multiplied by the number of years of creditable service 
rendered as a judge of the superior court or as Administrative Officer 
of the Courts; 

(3) Three and two-hundredths percent (3.02%) of the member’s final 
compensation, multiplied by the number of years of creditable service, 
rendered as a judge of the district court, district attorney, or clerk of 
superior court; 

(4) A service retirement allowance computed in accordance with the 
service retirement provisions of Article 3 of Chapter 128 of the 
General Statutes using an average final compensation as defined in 
G.S. 135-53(2a) and creditable service equal to the number of years of 
the member’s creditable service that was transferred from the Local 
Governmental Employees’ Retirement System to this System as 
provided in G.S. 135-56; and 

(5) A service retirement allowance computed in accordance with the 
service retirement provisions of Article 1 of this Chapter using an 
average final compensation as defined in G.S. 135-53(2a) and credit- 
able service equal to the number of years of the member’s creditable 
service that was transferred from the Teachers’ and State Employees’ 
Retirement System to this System as provided in G.S. 135-56. 

(a3) Any member who retires under the provisions of G.S. 135-57(a) or G.S. 
135-57(c) on or after July 1, 2001, but before January 1, 2004, after the 
member has either attained the member’s 65th birthday or has completed 24 
years or more of creditable service, shall receive an annual retirement 
allowance, payable monthly, which shall commence on the effective date of the 
member’s retirement and shall be continued on the first day of each month 
thereafter during the member’s lifetime, the amount of which shall be 
computed as the sum of the amounts in subdivisions (1), (2), (3), (4), and (5) 
following, provided that in no event shall the annual allowance payable to any 
member be greater than an amount which, when added to the allowance, if 
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any, to which the member is entitled under the Teachers’ and State Employees’ 
Retirement System, the Legislative Retirement System, or the Local Govern- 
mental Employees’ Retirement System (prior in any case to any reduction for 
early retirement or for an optional mode of payment) would total three-fourths 
of the member’s final compensation: 

(1) Four and two-hundredths percent (4.02%) of the member’s final 
compensation, multiplied by the number of years of creditable service 
rendered as a justice of the Supreme Court or judge of the Court of 
Appeals; 

(2) Three and fifty-two hundredths percent (3.52%) of the member’s final 
compensation, multiplied by the number of years of creditable service 
rendered as a judge of the superior court or as Administrative Officer 
of the Courts; 

(3) Three and two-hundredths percent (3.02%) of the member’s final 
compensation, multiplied by the number of years of creditable service, 
rendered as a judge of the district court, district attorney, or clerk of 
superior court; 

(4) A service retirement allowance computed in accordance with the 
service retirement provisions of Article 3 of Chapter 128 of the 
General Statutes using an average final compensation as defined in 
G.S. 135-53(2a) and creditable service equal to the number of years of 
the member’s creditable service that was transferred from the Local 
Governmental Employees’ Retirement System to this System as 
provided in G.S. 135-56; and 

(5) A service retirement allowance computed in accordance with the 
service retirement provisions of Article 1 of this Chapter using an 
average final compensation as defined in G.S. 135-53(2a) and credit- 
able service, including any sick leave standing to the credit of the 
member, equal to the number of years of the member’s creditable 
service that was transferred from the Teachers’ and State Employees’ 
Retirement System to this System as provided in G.S. 135-56. 

(a4) Any member who retires under the provisions of G.S. 135-57(a) or G.S. 
135-57(c) on or after January 1, 2004, after the member has either attained the 
member’s 65th birthday or has completed 24 years or more of creditable 
service, shall receive an annual retirement allowance, payable monthly, which 
shall commence on the effective date of the member’s retirement and shall be 
continued on the first day of each month thereafter during the member’s 
lifetime, the amount of which shall be computed as the sum of the amounts in 
subdivisions (1), (2), (3), (4), and (5) of this subsection, provided that in no 
event shall the annual allowance payable to any member be greater than an 
amount which, when added to the allowance, if any, to which the member is 
entitled under the Teachers’ and State Employees’ Retirement System, the 
Legislative Retirement System, or the Local Governmental Employees’ Retire- 
ment System (prior in any case to any reduction for early retirement or for an 
optional mode of payment), would total three-fourths of the member’s final 
compensation: 

(1) Four and two hundredths percent (4.02%) of the member’s final 
compensation, multiplied by the number of years of creditable service 
rendered as a justice of the Supreme Court or judge of the Court of 
Appeals; 

(2) Three and fifty-two hundredths percent (3.52%) of the member’s final 
compensation, multiplied by the number of years of creditable service 
rendered as a judge of the superior court or as Administrative Officer 
of the Courts; 

(3) Three and two hundredths percent (3.02%) of the member’s final 
compensation, multiplied by the number of years of creditable service 
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rendered as a judge of the district court, district attorney, or clerk of 
superior court; 

(4) A service retirement allowance computed in accordance with the 
service retirement provisions of Article 3 of Chapter 128 of the 
General Statutes using an average final compensation as defined in 
G.S. 135-53(2a) and creditable service equal to the number of years of 
the member’s creditable service that was transferred from the Local 
Governmental Employees’ Retirement System to this System as 
provided in G.S. 135-56; and 

(5) A service retirement allowance computed in accordance with the 
service retirement provisions of Article 1 of this Chapter of the 
General Statutes using an average final compensation as defined in 
G.S. 135-53(2a) and creditable service, including any sick leave 
standing to the credit of the member, equal to the number of years of 
the member’s creditable service that was transferred from the Teach- 
ers’ and State Employees’ Retirement System or the Legislative 
Retirement System to this System as provided in G.S. 135-56. 

(b) Any member who retires under the provisions of subsection (a) or 
subsection (c) of G.S. 135-57 before he either has attained his sixty-fifth 
birthday or has completed 24 years of creditable service shall receive an 
annual retirement allowance, payable monthly, which shall commence on the 
effective date of his retirement and shall be continued on the first day of each 
month thereafter during his lifetime, the amount of which shall be determined 
in the same manner and be subject to the same maximum limitation as 
provided for in subsection (a) above except that the allowance so computed 
shall be reduced by one quarter of one percent (14 of 1%) thereof for each month 
by which the member’s retirement date precedes the first day of the month 
coincident with or next following the earlier of 

(1) The member’s sixty-fifth birthday or 

(2) The date the member would have completed 24 years of creditable 
service if he had been in membership service from his retirement date 
until such date. 

For the sole purpose of determining whether a member has completed the 
required 24 years of creditable service referred to in this subsection (b) or the 
date on which he would have completed such period of creditable service if he 
had remained in membership service, in the case of a member of the Teachers’ 
and State Employees’ Retirement System who became a member of this 
Retirement System under circumstances described in G.S. 135-28.1, and who 
at the time of his retirement hereunder is in service and has retained his 
membership in the Teachers’ and State Employees’ Retirement System as 
provided for in G.S. 135-28.1, his creditable service shall be taken as the sum 
of his creditable service hereunder plus the amount of creditable service 
remaining to his credit in such other system as provided for in G.S. 135-28.1. 

(c) The foregoing subsections of this section to the contrary notwithstand- 
ing, in no event will the retirement allowance payable at any time to a retired 
member who was a member of a previous system immediately prior to January 
1, 1974, prior to any reduction of such allowance in accordance with G.S. 
135-61, be less than the retirement allowance to which he would have been 
epee under the terms of such previous system if this Article had not been 
enacted: 

(d) Commencing with the payment for the month of January 1974, the 
retirement allowance of each retired member of a previous system who was in 
receipt of a retirement allowance thereunder as of January 1, 1974, shall be 
paid from the assets of the Retirement System in the same amount as would 
have been applicable for January 1974, if this Article had not been enacted. 

(e) Notwithstanding any other provision to the contrary, in no event will the 
retirement allowance payable at any time to a retired member who was a 
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member of a previous system immediately prior to January 1, 1974, prior to 
any reduction of such allowance in accordance with G.S. 135-61, be greater 
than the retirement allowance to which he would have been entitled under the 
terms of such previous system if this Article had not been enacted or than the 
retirement allowance to which he would have been entitled under this Article 
if he had not been entitled to benefits under the terms of such previous system, 
whichever is larger. (1973, c. 640, s. 1; 1977, c. 1120, s. 2; 1983 (Reg. Sess., 
1984), c. 1031, ss. 17, 18; ¢: 1109, ss, 13:14; 13.15; 1985, c. 649, s. 7; 1989 (Reg. 


Sess., 1990), c. 1077, ss. 6, 7; 1999-237, s. 28.24(d), (e); 2001-424, s. 32.29(a), 
(b); 2003-284, s. 30.18(g), (lh); 2005-276, s. 29.30A(f), (g); 2005-345, s. 42.) 


Editor’s Note. — Session Laws 2003-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 

Session Laws 2003-284, s. 30.18(i), provides: 
“The Retirement Systems Division of the De- 
partment of State Treasurer and the Board of 
Trustees of the Teachers’ and State Employees’ 
Retirement System shall study the feasibility 
and cost implications of applying the provisions 
of this section to present retirees of the Legis- 
lative Retirement System. The Retirement Sys- 
tems Division of the Department of State Trea- 
surer and the Board of Trustees of the Teachers’ 
and State Employees’ Retirement System shall 
submit a report to the General Assembly no 
later than April 1, 2004, on their findings and 
recommendations.” 

Session Laws 2003-284, s. 49.3, provides: 


“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Session Laws 2005-345, s. 42, repealed Ses- 
sion Laws 2005-276, s. 29.30A(f) and (g), which 
had proposed to amend this section by inserting 
‘but before September 1, 2005,‘ after ‘January 
1, 2004,‘ in the first paragraph of subsection 
(a4) and adding subsection (a5). 

Effect of Amendments. — Session Laws 
2003-284, ss. 30.18(g) and (h), effective January 
1, 2004, inserted “but before January 1, 2004” 
following “on or after July 1, 2001” in subsec- 
tion (a3); and added subsection (a4). 


CASE NOTES 


Differential in percentages used to cal- 
culate retirement benefits does not violate 
the equal protection clause of U.S. Const., 
Amend. XIV. The objectives sought by the leg- 
islature to be obtained from the present retire- 
ment system are valid, and the method chosen 


is reasonably calculated to achieve that end. 
Gentry v. Uniform Judicial Retirement Sys., 
378 F. Supp. 1 (M.D.N.C. 1974). 

Applied in Shepherd v. Consolidated Judi- 
cial Retirement Sys., 89 N.C. App. 560, 366 
S.E.2d 604 (1988). 


§ 135-59. Disability retirement. 


(a) Upon application by or on behalf of the member, any member in service 
who has completed five or more years of creditable service and who has not 
attained his sixty-fifth birthday may be retired by the Board of Trustees, on the 
first day of any calendar month, not less than one day nor more than 90 days 
next following the date of filing such application, on a disability retirement 
allowance; provided, that the medical board, after a medical examination of 
such member, shall certify that such member is mentally or physically 
incapacitated for the further performance of duty, that such incapacity was 
incurred at the time of active employment and has been continuous thereafter, 
that such incapacity is likely to be permanent, and that such member should 
be retired; and, provided further, that if a member is removed by the Supreme 
Court for mental or physical incapacity under the provisions of G.S. 7A-376, no 
action is required by the medical board under this section and, provided 
further, the medical board shall determine if the member is able to engage in 
gainful employment and, if so, the member shall still be retired and the 
disability retirement allowance as a result thereof shall be reduced as in G.S. 
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135-60(d). Provided further, that the medical board shall not certify any 
member as disabled who: 

(1) Applies for disability retirement based upon a mental or physical 
incapacity which existed when the member first established member- 
ship in the system; or 

(2) Is in receipt of any payments on account of the same disability which 
existed when the member first established membership in the system. 

The Board of Trustees shall require each employee upon enrolling in the 
Retirement System to provide information on the membership application 
concerning any mental or physical incapacities existing at the time the 
member enrolls. 

Notwithstanding the foregoing to the contrary, any beneficiary who com- 
menced retirement with an early or service retirement benefit has the right, 
within three years of this retirement, to convert to an allowance with disability 
retirement benefits without modification of any election of optional allowance 
previously made; provided, the beneficiary presents clear and convincing 
evidence that the beneficiary would have met all applicable requirements for 
disability retirement benefits while still in service as a member. The allowance 
on account of disability retirement benefits to the beneficiary shall be retroac- 
tive to the effective date of early or service retirement. 

(b) Notwithstanding the foregoing, the surviving spouse of a deceased 
member who has met all other requirements for disability retirement benefits, 
except whose death occurred before the first day of the calendar month in 
which the member’s disability retirement allowance was due and payable, and 
who was the designated beneficiary for a return of accumulated contributions 
and the final compensation death benefit as provided in G.S. 135-63, shall be 
paid in lieu of the return of accumulated contributions and the final compen- 
sation death benefit a monthly allowance equal to a reduced retirement 
allowance provided by a fifty percent (50%) joint and survivorship option, plus 
the allowance payable to a former member’s surviving spouse, in the manner 
prescribed under G.S. 135-64 as though the former member had commenced 
retirement the first day of the month following his death. (1973, c. 640, s. 1; 
1981,.c. 689, s. 3; c. 940, sa2; 1985,:c.. 4793'ss; 192(b)), 194.1 98ipiexolor cam 


§ 135-60. Disability retirement benefits. 


(a) Upon retirement for disability in accordance with G.S. 135-59, a member 
shall receive a disability retirement allowance computed and payable as 
provided for service retirement in G.S. 135-58(a2) except that the member’s 
creditable service shall be taken as the creditable service he would have had 
had he continued in service to the earliest date he could have retired on an 
unreduced service retirement allowance as a member in the same division of 
the General Court of Justice in which he was serving on his disability 
retirement date. 

(b) Once each year during the first five years following retirement of a 
member on a disability retirement allowance, and once in every three-year 
period thereafter, the Board of Trustees may, and upon his application shall, 
require any disability beneficiary who has not yet attained his sixtieth 
birthday to undergo a medical examination, such examination to be made at 
the place of residence of the beneficiary or other place mutually agreed upon, 
by a physician or physicians designated by the Board of Trustees. Should any 
disability beneficiary who has not yet attained his sixtieth birthday refuse to 
submit to at least one medical examination in any such year by a physician or 
physicians designated by the Board of Trustees, his allowance may be 
discontinued until his withdrawal of such refusal, and should his refusal 
continue for one year, it shall be assumed that he is no longer disabled. 
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(c) Should the medical board certify to the Board of Trustees that a 
disability beneficiary prior to his sixty-fifth birthday has recovered to the 
extent that he would not satisfy the requirements for disability retirement if 
he were an active member of the Retirement System, or if his disability shall 
be assumed to have terminated in accordance with subsection (b) above, his 
disability retirement allowance shall thereupon cease, he shall be restored as 
a member of the Retirement System, and the period during which he was in 
receipt of a disability retirement allowance shall not be included in his 
creditable service. 

(d) The Board of Trustees shall determine whether a disability beneficiary is 
engaged in or is able to engage in a gainful occupation paying more than the 
difference, as hereinafter indexed, between his disability retirement allowance 
and the gross compensation earned as an employee during the 12 consecutive 
months in the final 48 months of service prior to retirement producing the 
highest gross compensation excluding any compensation received on account of 
termination. If the disability beneficiary is earning or is able to earn more than 
the difference, the portion of his disability retirement allowance not provided 
by his contributions shall be reduced to an amount which, together with the 
portion of the disability retirement allowance provided by his contributions 
and the amount earnable by him shall equal the amount of his gross 
compensation prior to retirement. This difference shall be increased on 
January 1 of each year by the ratio of the Consumer Price Index to the Index 
one year earlier, calculated to the nearest tenth of one percent (Aoth of 1%). 
Should the earning capacity of the disability beneficiary later change, the 
portion of his disability retirement allowance not provided by his contributions 
may be further modified. In lieu of the reductions on account of a disability 
beneficiary earning more than the aforesaid difference, he may elect to convert 
his disability retirement allowance to a service retirement allowance calcu- 
lated on the basis of his final compensation and creditable service at the time 
of disability retirement and his age at the time of conversion to service 
retirement. This election is irrevocable. (1973, c. 640, s. 1; 1981, c. 975, s. 4; c. 
poUne oO, 050 (keg. -5ess., 1984), c. 1031, s. 19; 1999-237, s. 28.24(¢).) 


§ 135-61. Election of optional allowance. 


Any member who retires under the provisions of this Article shall have the 
right to elect to have his allowance payable under any one of the optional forms 
provided for in G.S. 135-5(g), subject to the conditions therein contained, in 
lieu of the allowance that would otherwise be payable. (1973, c. 640, s. 1.) 


§ 135-62. Return of accumulated contributions. 


(a) Should a member cease membership service otherwise than by death or 
retirement under the provisions of this Article, he shall, upon submission of an 
application, be paid, not earlier than 60 days from the date of termination of 
service, his contributions and, if he has attained at least five years of 
membership service or if termination of his membership service is involuntary 
as certified by the employer, the accumulated regular interest thereon, 
provided that he has not in the meantime returned to service as a judge. Upon 
payment of such accumulated contributions his membership in the Retirement 
System shall cease and, if he thereafter again becomes a member, no credit 
shall be allowed for any service previously rendered, except as otherwise 
provided in G.S. 135-56(b). Any such payment of a member’s accumulated 
contributions shall be in full and complete discharge of any rights in or to any 
benefits otherwise payable under this Article. 

(b) Repealed by Session Laws 1993, c. 531, s. 7. (1973, c. 640, s. 1; 1981, c. 
672, s. 4; 1983, c. 467; 1983 (Reg. Sess., 1984), c. 1031, s. 20; 1993, c. 531, s. 7.) 
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CASE NOTES 


Recovery of Contributions Following judge forfeits his right to recover the contribu- 
Removal for Cause. — Loss of retirement tions which he paid into the fund. In re Peoples, 
benefits as the result of the removal of ajudge 296 N.C. 109, 250 S.E.2d 890 (1978), cert. 
from office for cause other than mental or denied, 442 U.S. 929, 99 S. Ct. 2859, 61 L. Ed. 
physical incapacity does not mean that the 2d 297 (1979). 


§ 135-63. Benefits on death before retirement. 


(a) Upon receipt of proof, satisfactory to the Board of Trustees, of the death 
of a member in service, there shall be paid in a lump sum to such person as the 
member shall have nominated by written designation duly acknowledged and 
filed with the Board of Trustees, if such person is living at the time of the 
member’s death, otherwise to the member’s legal representatives, a death 
benefit equal to the sum of (i) the member’s accumulated contributions, plus 
(ii) the member’s final compensation; provided, however, that if the member 
has attained his fiftieth birthday with at least five years of membership service 
at his date of death, and if the designated recipient of the death benefits is the 
member’s spouse who survives him, and if the spouse so elects, then the 
lump-sum death benefit provided for herein shall consist only of a payment 
equal to the member’s final compensation and there shall be paid to the 
surviving spouse an annual retirement allowance, payable monthly, which 
shall commence on the first day of the calendar month coinciding with or next 
following the death of the member and shall be continued on the first day of 
each month thereafter until the remarriage or death of the spouse. The amount 
of any such retirement allowance shall be equal to one half of the amount of the 
retirement allowance to which the member would have been entitled had he 
retired under the provisions of G.S. 135-57(a) on the first day of the calendar 
month coinciding with or next following his date of death, reduced by two 
percent (2%) thereof for each full year, if any, by which the age of the member 
at his date of death exceeds that of his spouse. If the retirement allowance to 
the spouse shall terminate on the remarriage or death of the spouse before the 
total of the retirement allowance payments made equals the amount of the 
member’s accumulated contributions at date of death, the excess of such 
accumulated contributions over the total of the retirement allowances paid to 
the spouse shall be paid in a lump sum to such person as the member shall 
have nominated by written designation duly acknowledged and filed with the 
Board of Trustees, if such person is living at the time such payment falls due, 
otherwise to the former member’s legal representatives. 

(b) There shall be paid to the surviving unremarried spouse of any former 
judge who died in service prior to January 1, 1974, and after his forty-ninth 
birthday an annual retirement allowance which shall commence on January 1, 
1974, and shall be continued on the first day of each month thereafter until the 
remarriage or death of the spouse. The amount of any such retirement 
allowance shall be computed in accordance with the provisions of subsection 
(a) above as if the provisions of this Article had been in effect on the date of 
death of the former judge, and the final compensation of such former judge had 
been equal to the rate of annual compensation in effect on December 31, 1978, 
for the office held by the former judge at the time of his death. 

(c) Upon receipt of proof, satisfactory to the Board of Trustees, of the death 
of a member not in service, there shall be paid in a lump sum to such person 
as the member shall have nominated by written designation duly acknowl- 
edged and filed with the Board of Trustees, if such person is living at the time 
of the member’s death, otherwise to the member’s legal representatives, a 
death benefit equal to the member’s accumulated contributions. 
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(d) Notwithstanding the provisions of G.S. 7A-376, there shall be paid to the 
surviving spouse of any former judge whose death occurred prior to July 1, 
1983, who had not withdrawn his contributions pursuant to G.S. 135-62, an 
annual retirement allowance which shall commence on July 1, 1983, and shall 
be continued on the first day of each month thereafter until the death or 
remarriage of the spouse. If the spouse dies or remarries before the total of the 
retirement allowance paid equals the amount of the former judge’s accumu- 
lated contributions, the excess of the accumulated contributions over the total 
of the retirement allowance paid to the spouse shall be paid in a lump sum to 
the person the spouse has nominated by written designation duly acknowl- 
edged and filed with the Board of Trustees, if the person is living at the time 
the payment falls due, otherwise to the spouse’s legal representative. The 
amount of any such retirement allowance shall be computed in accordance 
with the provisions of subsection (a) above. This subsection does not authorize 
allowances to surviving spouses of former judges convicted of crimes related to 
the performance of their judicial duties. (1973, c. 640, s. 1; c. 1385; 1983, c. 761, 
Soul ote o4.,) 


§ 135-64. Benefits on death after retirement. 


(a) In the event of the death of a former member while in receipt of a 
retirement allowance pursuant to his retirement under the provisions of G.S. 
135-57, or after a former member’s sixty-fifth birthday while in receipt of a 
retirement allowance pursuant to his retirement under the provisions of GS. 
135-59, there shall be paid to the former member’s surviving spouse, if any, an 
annual retirement allowance, payable monthly, which shall commence on the 
first day of the calendar month next following the date of death of the former 
member and shall be continued on the first day of each month thereafter until 
the remarriage or death of the spouse. The amount of any such allowance shall 
be equal to one half of the allowance that was payable to the former member 
for the month immediately prior to his month of death, or which would have 
been so payable had an optional mode of payment not been elected under the 
provisions of G.S. 135-61, reduced by two percent (2%) thereof for each full 
year, if any, by which the age of the former member at date of death exceeds 
that of his spouse. 

(b) In the event of the death of a former member prior to his sixty-fifth 
birthday while in receipt of a retirement allowance pursuant to his retirement 
under the provisions of G.S. 135-59, there shall be paid to the former member’s 
surviving spouse, if any, an annual retirement allowance, payable monthly, 
which shall commence on the first day of the calendar month next following the 
date of death of the former member and shall be continued on the first day of 
each month thereafter until the remarriage or death of the spouse. The amount 
of any such allowance shall be equal to one half of the allowance to which the 
former member would have been entitled under the provisions of G.S. 135-58 
if he had remained in service from his disability retirement date to his date of 
death with no change in his final compensation or status and had then retired, 
reduced by two percent (2%) thereof for each full year, if any, by which the age 
of the former member at date of death exceeds that of his spouse. 

(c) In the event of the death of a former member while in receipt of a 
retirement allowance under the provisions of G.S. 135-58, 135-60, or 135-61, if 
such former member is not survived by a spouse to whom a retirement 
allowance is payable under the provisions of subsection (a) or subsection (b) 
above, nor survived by a beneficiary to whom a monthly survivorship benefit is 
payable under one of the optional modes of payment under G.S. 135-61, there 
shall be paid to such person as the member shall have nominated by written 
designation duly acknowledged and filed with the Board of Trustees, if such 
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person is living at the time of the member’s death, otherwise to the member’s 
legal representatives, a death benefit equal to the excess, if any, of the 
accumulated contributions of the member at his date of retirement over the 
total of the retirement allowances paid to him prior to his death. 

(d) In the event that a retirement allowance becomes payable to the spouse 
of a former member under the provisions of subsection (a) or subsection (b) 
above, or to the designated survivor of a former member under one of the 
optional modes of payment under G.S. 135-61, and such retirement allowance 
to the spouse shall terminate on the remarriage or death of the spouse, or on 
the death of the designated survivor, before the total of the retirement 
allowances paid to the former member and his spouse or designated survivor 
combined equals the amount of the member’s accumulated contributions at his 
date of retirement, the excess of such accumulated contributions over the total 
of the retirement allowances paid to the former member and his spouse or 
designated survivor combined shall be paid in a lump sum to such person as 
the member shall have nominated by written designation duly acknowledged 
and filed with the Board of Trustees, if such person is living at the time such 
payment falls due, otherwise to the former member’s legal representatives. 

(e) In the event of the death of a retired former judge while in receipt of a 
retirement allowance under the provisions of G.S. 135-58(d), there shall be 
paid to the former judge’s surviving spouse, if any, an annual retirement 
allowance payable monthly, which shall commence on the first day of the 
calendar month next following the date of death of the former judge and shall 
be continued on the first day of each month thereafter until the remarriage or 
death of the spouse. The amount of any such allowance shall be equal to one 
half of the allowance that was payable to the former judge for the month 
immediately prior to his month of death, reduced by two percent (2%) thereof 
for each full year, if any, by which the age of the former judge at date of death 
exceeds that of his spouse. 

(f) There shall be paid to the surviving unremarried spouse of any former 
judge who died prior to January 1, 1974, while in receipt of a retirement 
allowance under the provisions of a previous system, a retirement allowance 
which shall commence on January 1, 1974, and shall be continued on the first 
day of each month thereafter until the remarriage or death of the spouse. The 
amount of any such retirement allowance shall be equal to one half of the 
allowance that would have been payable to the former judge for the month of 
December 1973, if the previous system had been in effect at his date of 
retirement and if he had survived to January 1, 1974, reduced by two percent 
(2%) thereof for each full year, if any, by which the age of the former judge at 
date of death exceeded that of his spouse. 

(¢) Upon the death of a retired member on or after July 1, 1988, but before 
January 1, 1999, there shall be paid a death benefit to the surviving spouse of 
a deceased retired member or to the deceased retired member’s legal repre- 
sentative if not survived by a spouse; provided the retired member has elected, 
when first eligible, to make, and has continuously made, in advance of his 
death required contributions as determined by the Board of Trustees on a fully 
contributory basis, through retirement allowance deductions or other methods 
adopted by the Board of Trustees, to a group death benefit trust fund 
administered by the Board of Trustees separate and apart from the Retirement 
System’s Annuity Savings Fund and Pension Accumulation Fund. This death 
benefit shall be a lump-sum payment in the amount of five thousand dollars 
($5,000) upon the completion of 24 months of contributions required under this 
subsection. Should death occur before the completion of 24 months of contri- 
butions required under this subsection, the deceased retired member’s surviv- 
ing spouse or legal representative if not survived by a spouse shall be paid the 
sum of the retired member’s contributions required by this subsection plus 
interest to be determined by the Board of Trustees. 


1210 


§ 135-65 ART. 4. JUDICIAL RETIREMENT §135-65 


(h) Upon the death of a retired member on or after January 1, 1999, but 
before July 1, 2004, there shall be paid a death benefit to the surviving spouse 
of a deceased retired member or to the deceased retired member’s legal 
representative if not survived by a spouse; provided the retired member has 
elected, when first eligible, to make, and has continuously made, in advance of 
his death required contributions as determined by the Board of Trustees on a 
fully contributory basis, through retirement allowance deductions or other 
methods adopted by the Board of Trustees, to a group death benefit trust fund 
administered by the Board of Trustees separate and apart from the Retirement 
System’s Annuity Savings Fund and Pension Accumulation Fund. This death 
benefit shall be a lump-sum payment in the amount of six thousand dollars 
($6,000) upon the completion of 24 months of contributions required under this 
subsection. Should death occur before the completion of 24 months of contri- 
butions required under this subsection, the deceased retired member’s surviv- 
ing spouse or legal representative if not survived by a spouse shall be paid the 
sum of the retired member’s contributions required by this subsection plus 
interest to be determined by the Board of Trustees. 

(i) Upon the death of a retired member on or after July 1, 2004, there shall 
be paid a death benefit to the surviving spouse of a deceased retired member 
or to the deceased retired member’s legal representative if not survived by a 
spouse; provided the retired member has elected, when first eligible, to make, 
and has continuously made, in advance of his death required contributions as 
determined by the Board of Trustees on a fully contributory basis, through 
retirement allowance deductions or other methods adopted by the Board of 
Trustees, to a group death benefit trust fund administered by the Board of 
Trustees separate and apart from the Retirement System’s Annuity Savings 
Fund and Pension Accumulation Fund. This death benefit shall be a lump-sum 
payment in the amount of nine thousand dollars ($9,000) upon the completion 
of 24 months of contributions required under this subsection. Should death 
occur before the completion of 24 months of contributions required under this 
subsection, the deceased retired member’s surviving spouse or legal represen- 
tative if not survived by a spouse shall be paid the sum of the retired member’s 
contributions required by this subsection plus interest to be determined by the 
Board of Trustees. (1973, c. 640, s. 1; 1987, c. 824, s. 4; 1995, c. 509, s. 76; 
fygo-212, 5. 20.2 1(b). (c); 2004-147, ss. 5, 6: 2005-91._ss. 5, 6) 


Effect of Amendments. — Session Laws 
2004-147, ss. 5 and 6, effective July 1, 2004, and 
applicable to persons dying on or after that 
date, inserted “but before July 1, 2004,” in the 
first sentence of subsection (h); and added sub- 
section (i). 

Session Laws 2005-91, ss. 5 and 6, effective 
July 1, 2005, in subsection (c), substituted “G.S. 
135-58, 135-60, or 135-61” for “G.S. 135-58 or 
135-60 (but not 135-61)” and inserted “nor 


survived by a beneficiary to whom a monthly 
survivorship benefit is payable under one of the 
optional modes of payment under G.S. 135-61”; 
and in subsection (d), substituted “or to the 
designated survivor of a former member” for 
“provided that the member’s retirement allow- 
ance had not been paid,” inserted “or on the 
death of the designated survivor,” and inserted 
“or designated survivor” twice. 


§ 135-65. Post-retirement increases in allowances. 


(a) Commencing with the post-retirement adjustment, effective July 1, 


1974, all retirement allowances payable under the provisions of this Article 
shall be adjusted annually in accordance with the provisions of G.S. 135-5(o). 

(b) Increases in Benefits Paid to Members Retired prior to July 1, 1978. — 
Notwithstanding subsection (a) of this section, the increase in allowance to 
each beneficiary on the retirement rolls as of July 1, 1978, which shall become 
payable on July 1, 1979, as otherwise provided in subsection (a) of this section, 
shall be the current maximum four percent (4%) plus an additional one percent 
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(1%) to a total of five percent (5%) for the year 1979 only. The provisions of this 
subsection shall apply also to the allowance of a surviving annuitant of a 
beneficiary. 

(c) Increases in Benefits Paid to Members Retired prior to July 1, 1979. — 
Notwithstanding the foregoing provisions, the increase in allowance to each 
beneficiary on the retirement rolls as of July 1, 1979, which shall become 
payable on July 1, 1980, shall be the current maximum four percent (4%) plus 
an additional six percent (6%) to a total of ten percent (10%) for the year 
1980-81 only. The provisions of this subsection shall apply also to the 
allowance of a surviving annuitant of a beneficiary. 

(d) Increases in Benefits Paid to Members Retired Prior to July 1, 1982. — 
From and after July 1, 1983, the retirement allowance to or on account of 
beneficiaries on the retirement rolls as of July 1, 1982, shall be increased by 
four percent (4%) of the allowance payable on July 1, 1982, provided the 
increase in retirement allowances shall be payable in accordance with all 
requirements, stipulations and conditions set forth in subsection (a) of this 
section. 

(e) Increase in Benefits Paid to Members Retired on or before July 1, 1983. 
— From and after July 1, 1984, the retirement allowance to or on account of 
beneficiaries whose retirement commenced on or before July 1, 1983, shall be 
increased by eight percent (8%) of the allowance payable on July 1, 1983. 

(f) From and after July 1, 1985, the retirement allowance to or on account of 
beneficiaries whose retirement commenced on or before July 1, 1984, shall be 
increased by four percent (4%) of the allowance payable on July 1, 1984. 
Furthermore, from and after July 1, 1985, the retirement allowance to or on 
account of beneficiaries whose retirement commenced after July 1, 1984, but 
before June 30, 1985, shall be increased by a prorated amount of four percent 
(4%) of the allowance payable as determined by the Board of Trustees based 
upon the number of months that a retirement allowance was paid between 
July 1, 1984, and June 30, 1985. 

(¢) From and after July 1, 1986, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1985, shall 
be increased by three and eight-tenths percent (3.8%) of the allowance payable 
on July 1, 1985. Furthermore, from and after July 1, 1986, the retirement 
allowance to or on account of beneficiaries whose retirement commenced after 
July 1, 1985, but before June 30, 1986, shall be increased by a prorated amount 
of three and eight-tenths percent (3.8%) of the allowance payable as deter- 
mined by the Board of Trustees based upon the number of months that a 
retirement allowance was paid between July 1, 1985 and June 30, 1986. 

(h) From and after July 1, 1987, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1986, shall 
be increased by four percent (4.0%) of the allowance payable on July 1, 1986. 
Furthermore, from and after July 1, 1987, the retirement allowance to or on 
account of beneficiaries whose retirement commenced after July 1, 1986, but 
before June 30, 1987, shall be increased by a prorated amount of four percent 
(4.0%) of the allowance payable as determined by the Board of Trustees based 
upon the number of months that a retirement allowance was paid between 
July 1, 1986, and June 30, 1987. 

(i) From and after July 1, 1988, the retirement allowance to or on account of 
beneficiaries whose retirement commenced on or before July 1, 1987, shall be 
increased by three and six-tenths percent (3.6%) of the allowance payable on 
July 1, 1987. Furthermore, from and after July 1, 1988, the retirement 
allowance to or on account of beneficiaries whose retirement commenced after 
July 1, 1987, but before June 30, 1988, shall be increased by a prorated amount 
of three and six-tenths percent (3.6%) of the allowance payable as determined 
by the Board of Trustees based upon the number of months that a retirement 
allowance was paid between July 1, 1987, and June 30, 1988. 
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(j) From and after July 1, 1989, the retirement allowance to or on account of 
beneficiaries whose retirement commenced on or before July 1, 1988, shall be 
increased by three and one-half percent (3.5%) of the allowance payable on 
July 1, 1988. Furthermore, from and after July 1, 1989, the retirement 
allowance to or on account of beneficiaries whose retirement commenced after 
July 1, 1988, but before June 30, 1989, shall be increased by a prorated amount 
of three and one-half percent (3.5%) of the allowance payable as determined by 
the Board of Trustees based upon the number of months that a retirement 
allowance was paid between July 1, 1988, and June 30, 1989. 

(k) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1990. — From and after July 1, 1990, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1990, shall be increased by 
six-tenths percent (0.6%) of the allowance payable on June 1, 1990. This 
allowance shall be calculated on the basis of the allowance payable and in 
effect on June 30, 1990, so as not to be compounded on any other increase 
granted by act of the 1989 Session of the General Assembly (1990 Regular 
Session). 

(1) From and after July 1, 1990, the retirement allowance to or on account of 
beneficiaries whose retirement commenced on or before July 1, 1989, shall be 
increased by six and one-tenth percent (6.1%) of the allowance payable on July 
1, 1989. Furthermore, from and after July 1, 1990, the retirement allowance to 
or on account of beneficiaries whose retirement commenced after July 1, 1989, 
but before June 30, 1990, shall be increased by a prorated amount of six and 
one-tenth percent (6.1%) of the allowance payable as determined by the Board 
of Trustees based upon the number of months that a retirement allowance was 
paid between July 1, 1989, and June 30, 1990. 

(m) From and after July 1, 1992, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1991, shall 
be increased by one and six-tenths percent (1.6%) of the allowance payable on 
July 1, 1991. Furthermore, from and after July 1, 1992, the retirement 
allowance to or on account of beneficiaries whose retirement commenced after 
July 1, 1991, but before June 30, 1992, shall be increased by a prorated amount 
of one and six-tenths percent (1.6%) of the allowance payable as determined by 
the Board of Trustees based upon the number of months that a retirement 
allowance was paid between July 1, 1991 and June 30, 1992. 

(n) From and after July 1, 19938, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1992, shall 
be increased by one and six-tenths percent (1.6%) of the allowance payable on 
July 1, 1992. Furthermore, from and after July 1, 1993, the retirement 
allowance to or on account of beneficiaries whose retirement commenced after 
July 1, 1992, but before June 30, 1998, shall be increased by a prorated amount 
of one and six-tenths percent (1.6%) of the allowance payable as determined by 
the Board of Trustees based upon the number of months that a retirement 
allowance was paid between July 1, 1992, and June 30, 1993. 

(o) From and after July 1, 1994, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1993, shall 
be increased by three and one-half percent (3.5%) of the allowance payable on 
July 1, 1993. Furthermore, from and after July 1, 1994, the retirement 
allowance to or on account of beneficiaries whose retirement commenced after 
July 1, 19938, but before June 30, 1994, shall be increased by a prorated amount 
of three and one-half percent (3.5%) of the allowance payable as determined by 
the Board of Trustees based upon the number of months that a retirement 
allowance was paid between July 1, 1993, and June 30, 1994. 

(p) From and after July 1, 1995, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1994, shall 
be increased by two percent (2%) of the allowance payable on July 1, 1994. 
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Furthermore, from and after July 1, 1995, the retirement allowance to or on 
account of beneficiaries whose retirement commenced after July 1, 1994, but 
before June 30, 1995, shall be increased by a prorated amount of two percent 
(2%) of the allowance payable as determined by the Board of Trustees based 
upon the number of months that a retirement allowance was paid between 
July 1, 1994, and June 30, 1995. 

(q) From and after September 1, 1996, the retirement allowance to or on 
account of beneficiaries whose retirement commenced on or before July 1, 
1995, shall be increased by four and four-tenths percent (4.4%) of the allowance 
payable on July 1, 1995. Furthermore, from and after September 1, 1996, the 
retirement allowance to or on account of beneficiaries whose retirement 
commenced after July 1, 1995, but before June 30, 1996, shall be increased by 
a prorated amount of four and four-tenths percent (4.4%) of the allowance 
payable as determined by the Board of Trustees based upon the number of 
months that a retirement allowance was paid between July 1, 1995, and June 
S096. 

(r) From and after July 1, 1997, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1996, shall 
be increased by four percent (4%) of the allowance payable on June 1, 1997. 
Furthermore, from and after July 1, 1997, the retirement allowance to or on 
account of beneficiaries whose retirement commenced after July 1, 1996, but 
before June 30, 1997, shall be increased by a prorated amount of four percent 
(4%) of the allowance payable as determined by the Board of Trustees based 
upon the number of months that a retirement allowance was paid between 
July 1, 1996, and June 30, 1997. 

(s) From and after July 1, 1998, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1997, shall 
be increased by two and one-half percent (2.5%) of the allowance payable on 
June 1, 1998. Furthermore, from and after July 1, 1998, the retirement 
allowance to or on account of beneficiaries whose retirement commenced after 
July 1, 1997, but before June 30, 1998, shall be increased by a prorated amount 
of two and one-half percent (2.5%) of the allowance payable as determined by 
the Board of Trustees based upon the number of months that a retirement 
allowance was paid between July 1, 1997, and June 30, 1998. 

(t) From and after July 1, 1999, the retirement allowance to or on account of 
beneficiaries whose retirement commenced on or before July 1, 1998, shall be 
increased by two and three-tenths percent (2.3%) of the allowance payable on 
June 1, 1999. Furthermore, from and after July 1, 1999, the retirement 
allowance to or on account of beneficiaries whose retirement commenced after 
July 1, 1998, but before June 30, 1999, shall be increased by a prorated amount 
of two and three-tenths percent (2.3%) of the allowance payable as determined 
by the Board of Trustees based upon the number of months that a retirement 
allowance was paid between July 1, 1998, and June 30, 1999. 

(u) From and after July 1, 2000, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1999, shall 
be increased by two and six-tenths percent (2.6%) of the allowance payable on 
June 1, 2000. Furthermore, from and after July 1, 2000, the retirement 
allowance to or on account of beneficiaries whose retirement commenced after 
July 1, 1999, but before June 30, 2000, shall be increased by a prorated amount 
of two and six-tenths percent (2.6%) of the allowance payable as determined by 
the Board of Trustees based upon the number of months that a retirement 
allowance was paid between July 1, 1999, and June 30, 2000. 

(v) From and after July 1, 2001, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 2000, shall 
be increased by two percent (2%) of the allowance payable on June 1, 2001. 
Furthermore, from and after July 1, 2001, the retirement allowance to or on 
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account of beneficiaries whose retirement commenced after July 1, 2000, but 
before June 30, 2001, shall be increased by a prorated amount of two percent 
(2%) of the allowance payable as determined by the Board of Trustees based 
upon the number of months that a retirement allowance was paid between 
July 1, 2000, and June 30, 2001. 

(w) From and after July 1, 2002, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 2001, shall 
be increased by one and four-tenths percent (1.4%) of the allowance payable on 
June 1, 2002. Furthermore, from and after July 1, 2002, the retirement 
allowance to or on account of beneficiaries whose retirement commenced after 
July 1, 2001, but before June 30, 2002, shall be increased by a prorated amount 
of one and four-tenths percent (1.4%) of the allowance payable as determined 
by the Board of Trustees based upon the number of months that a retirement 
allowance was paid between July 1, 2001, and June 30, 2002. 

(x) From and after July 1, 2003, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 2002, shall 
be increased by one and twenty-eight hundredths percent (1.28%) of the 
allowance payable on June 1, 2003. Furthermore, from and after July 1, 2003, 
the retirement allowance to or on account of beneficiaries whose retirement 
commenced after July 1, 2002, but before June 30, 2003, shall be increased by 
a prorated amount of one and twenty-eight hundredths percent (1.28%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 2002, 
and June 30, 2003. 

(y) From and after July 1, 2004, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 2003, shall 
be increased by one and seven-tenths percent (1.7%) of the allowance payable 
on June 1, 2004, in accordance with G.S. 135-5(0). Furthermore, from and after 
July 1, 2004, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 2003, but before June 30, 2004, shall be 
increased by a prorated amount of one and seven-tenths percent (1.7%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 2003, 
and June 30, 2004. 

(z) From and after July 1, 2005, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 2004, shall 
be increased by two percent (2%) of the allowance payable on June 1, 2005. 
Furthermore, from and after July 1, 2005, the retirement allowance to or on 
account of beneficiaries whose retirement commenced after July 1, 2004, but 
before June 30, 2005, shall be increased by a prorated amount of two percent 
(2%) of the allowance payable as determined by the Board of Trustees based 
upon the number of months that a retirement allowance was paid between 
July 1, 2004, and June 30, 2005. (1973, c. 640,'s. 1; 1979, c. 838, s. 104; 1979, 
2neoess:C. tlof, Ss) 69; 1983,'c." 761, sf 221-1985" (Reg: Sess.,' 1984), c. 1034, 
s. 224; 1985, c. 479, s. 189(b); 1985 (Reg. Sess., 1986), c. 1014, s. 49(b); 1987, c. 
(2o7se20(b) L937 (Ree. Sess. 1988), cy 1086.75. 22(b): 1989) c. 752) s 4b): 
1989 (Reg. Sess., 1990), c. 1077, ss. 8, 9; 1991 (Reg. Sess., 1992), c. 900, s. 53(c); 
1995) c, 321, 8. 741) 1993 (Ree. Sess.) 1994) er 7697s. 7-30); 1995, F507, s: 
722(b); 1996, 2nd Bx. Sess., c. 18, s. 28.21(b); 1997-4438, s. 33.22(e); 1998-153, 
s. 21(b); 1999-237, s. 28.23(b); 2000-67, s. 26.20(e); 2001-424, s. 32.22(b); 
2002-126, s. 28.8(c); 2003-284, s. 30.17(b); 2004-124, s. 31.17(b); 2005-276, s. 
paroled ay by 


Editor’s Note. — Session Laws 2004-124, s. Session Laws 2004-124, s. 33.5, contains a 
1.2, provides: “This act shall be known as ‘The _ severability clause. 
Current Operations and Capital Improvements Session Laws 2005-276, s. 1.2, provides: 
Appropriations Act of 2004’.” “This act shall be known as the ‘Current Oper- 
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ations and Capital Improvements Appropria- 2004-124, s. 31.17(b), effective July 1, 2004, 


tions Act of 2005’.” added subsection (y). 
Session Laws 2005-276, s. 46.5 is a severabil- Session Laws 2005-276, s. 29.25(b), effective 
ity clause. July 1, 2005, added subsection (z). 


Effect of Amendments. — Session Laws 


§ 135-66. Administration; management of funds. 


The State Treasurer shall be the custodian of the assets of this Retirement 
System and shall invest them in accordance with the provisions of G.S. 
147-69) Jeandyl4 /-69.3... 19% 46.040. 8. LeALO/ 9c. 46y as aloe 


§ 135-67. Assets of Retirement System. 


(a) All of the assets of the Retirement System shall be credited according to 
the purpose for which they are held to one of two funds, namely, the annuity 
savings fund and the pension accumulation fund. 

(b) The annuity savings fund shall be the fund to which all members’ 
contributions, and regular interest allowances thereon as provided for in G.S. 
135-7(b), shall be credited. From this fund shall be paid the accumulated 
contributions of a member in accordance with G.S. 135-62, or 135-63. 

(c) Upon the retirement of a member, his accumulated contributions shall be 
transferred from the annuity savings fund to the pension accumulation fund. 
In the event that a retired former member should subsequently again become 
a member of the Retirement System as provided for in G.S. 135-60(c) or 135-71, 
any excess of his accumulated contributions at his date of retirement over the 
sum of the retirement allowance payments received by him since his date of 
retirement shall be transferred from the pension accumulation fund to the 
annuity savings fund and shall be credited to his individual account in the 
annuity savings fund. 

(d) The pension accumulation fund shall be the fund in which shall be 
accumulated contributions by the State and amounts transferred from the 
annuity savings fund in accordance with subsection (c) above, and to which all 
income from the invested assets of the Retirement System shall be credited. 
From this fund shall be paid retirement allowances and any other benefits 
provided for under this Article except payments of accumulated contributions 
as provided in subsection (b) above. 

(e) The regular interest allowance on the members’ accumulated contribu- 
tions provided for in G.S. 135-7(b) shall be transferred each year from the 
pension accumulation fund to the annuity savings fund. (1973, c. 640, s. 1.) 


§ 135-68. Contributions by the members. 


(a) Each member shall contribute by payroll deduction for each pay period 
for which he receives compensation six percent (6%) of his compensation for 
such period. 

(b) Anything within this Article to the contrary notwithstanding, the State, 
pursuant to the provisions of section 414(h)(2) of the Internal Revenue Code of 
1954 as amended, shall pick up and pay the contributions which would be 
payable by the members under subsection (a) of this section with respect to the 
services of such members rendered after the effective date of this subsection. 

The members’ contributions picked up by the State shall be designated for all 
purposes of the Retirement System as member contributions, except for the 
determination of tax upon a distribution from the System. These contributions 
shall be credited to the annuity savings fund and accumulated within the fund 
in a member’s account which shall be separately established for the purpose of 
accounting for picked-up contributions. 
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Member contributions picked up by the State shall be payable from the same 
source of funds used for the payment of compensation to a member. A deduction 
shall be made from a member’s compensation equal to the amount of his 
contributions picked up by the State. This deduction, however, shall not reduce 
a member’s compensation as defined in subdivision (5) of G.S. 135-53. Picked 
up contributions shall be transmitted to the Retirement System monthly for 
the preceding month by means of a warrant drawn by the State payable to the 
Retirement System and shall be accompanied by a schedule of the picked-up 
ee on such forms as may be prescribed. (1973, c. 640, s. 1; 1983, c. 

sil. 


CASE NOTES 


Funding. — Teachers’ and State Employees’ 
Retirement System of North Carolina, Consol- 
idated Judicial Retirement System of North 
Carolina, and Legislative Retirement System 
are funded by both employee and State, or 
employer, contributions under G.S. 135-8, 135- 
68, 135-69, 120-4.19, and 120-4.20; these sys- 
tems provide for a systematic method of fund- 
ing of the respective retirement system with 


centage of the employees’ salaries, and with 
systematic employer contributions in accor- 
dance with formulas mandated by the retire- 
ment statutes, which include calculations by an 
actuary based on the actuarial valuation of 
habilities of the retirement systems. State Em- 
ployees Ass’n of N.C., Inc. v. State, 154 N.C. 
Api. 201. Ooo Ea2d 520, 2002 N-@F Anp: 


eCur LEXIS 1451 (2002). 
employee contributions. computed as a set per- 


§ 135-69. Contributions by the State. 


(a) The State shall contribute annually an amount equal to the sum of the 
“normal contribution” and the “accrued liability contribution.” 

(b) The normal contribution for any period shall be determined as a 
percentage, equal to the normal contribution rate, of the total compensation of 
the members for such period. The normal contribution rate shall be deter- 
mined as the percentage represented by the ratio of (1) the annual normal cost 
to provide the benefits of the Retirement System, computed in accordance with 
recognized actuarial principles on the basis of methods and assumptions 
approved by the Board of Trustees, in excess of the part thereof provided by the 
members’ contributions, to (ii) the total annual compensation of the members 
of the Retirement System. 

(c) The accrued liability contribution for any period shall be determined as 
a percentage, equal to the accrued liability contribution rate, of the total 
compensation of the members for such period. The accrued liability contribu- 
tion rate shall be determined as the percentage represented by the ratio of (i) 
the level annual contribution necessary to amortize the unfunded accrued 
liability over a period of 40 years, computed in accordance with recognized 
actuarial principles on the basis of methods and assumptions approved by the 
Board of Trustees, to (ii) the total annual compensation of the members of the 
Retirement System. 

(d) The unfunded accrued liability as of any date shall be determined, in 
accordance with recognized actuarial principles on the basis of methods and 
assumptions approved by the Board of Trustees, as the excess of (i) the then 
present value of the benefits to be provided under the Retirement System in 
the future over (ii) the sum of the assets of the Retirement System then 
currently on hand in the annuity savings fund and the pension accumulation 
fund, plus the then present value of the stipulated contributions to be made in 
the future by the members, plus the then present value of the normal 
contributions expected to be made in the future by the State. 

(e) The normal contribution rate and the accrued liability contribution rate 
shall be determined after each annual valuation of the Retirement System and 
shall remain in effect until a new valuation is made. 
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(f) The annual contributions by the State for any year shall be at least 
sufficient, when combined with the amount held in the pension accumulation 
fund at the start of the year, to provide the retirement allowances and other 
benefits payable out of the fund during the year then current. (19738, c. 640, s. 
ye) 


CASE NOTES 


Funding. — Teachers’ and State Employees’ 
Retirement System of North Carolina, Consol- 
idated Judicial Retirement System of North 
Carolina, and Legislative Retirement System 
are funded by both employee and State, or 
employer, contributions under G.S. 135-8, 135- 
68, 135-69, 120-4.19, and 120-4.20; these sys- 
tems provide for a systematic method of fund- 
ing of the respective retirement system with 


centage of the employees’ salaries, and with 
systematic employer contributions in accor- 
dance with formulas mandated by the retire- 
ment statutes, which include calculations by an 
actuary based on the actuarial valuation of 
liabilities of the retirement systems. State Em- 
ployees Ass’n of N.C., Inc. v. State, 154 N.C. 
App. 207, 573°95.E.2d) 525,22002) N.@eApe. 
LEXIS 1451 (2002). 


employee contributions computed as a set per- 


§ 135-70. Transfer of members to another system. 


(a) Any member whose membership service is terminated other than by 
retirement or death and, who, while still a member of this Retirement System 
becomes a member of either the Teachers’ and State Employees’ Retirement 
System or the North Carolina Local Governmental Employees’ Retirement 
System, may elect to retain his membership in this Retirement System by not 
withdrawing his accumulated contributions hereunder. Any such member 
shall retain all the rights, credits and benefits obtaining to him under this 
Retirement System at the time of such termination of service while he is a 
member of such other system and does not withdraw his contributions 
hereunder. 

(al) The accumulated contributions and creditable service of any member 
whose service as a member of this Retirement System has been or is 
terminated other than by retirement or death and who, while still a member of 
this Retirement System, became or becomes a member, as defined in G.S. 
135-1(13), of the Teachers’ and State Employees’ Retirement System for a 
period of five or more years may, upon application of the member, be 
transferred from this Retirement System to the Teachers’ and State Employ- 
ees’ Retirement System. In order to effect the transfer of a member’s creditable 
service from this Retirement System to the Teachers’ and State Employees’ 
Retirement System, there shall be transferred from this Retirement System to 
the Teachers’ and State Employees’ Retirement System the sum of (i) the 
accumulated contributions of the member credited in the annuity savings fund 
and (ii) the amount of reserve held in this Retirement System as a result of 
previous contributions by the employer on behalf of the transferring member. 

(b) Any member who becomes eligible for benefits under more than one 
system may file application therefor with each retirement system to the end 
that each retirement system shall pay appropriate benefits without transfer of 
funds between the systems. 

(c) The Board of Trustees shall effect such rules as it may deem necessary to 
administer the provisions of the preceding subsections of this section and to 
prevent any duplication of service credits or benefits that might otherwise 
Sua c. 640, s. 1; 1983 (Reg. Sess., 1984), c. 1031, s. 21; 2003-284, s. 


Editor’s Note. — Session Laws 2003-284, s. 
1.2, provides: “This act shall be known as the 


‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 
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Session Laws 2003-284, s. 30.18(i), provides: 
“The Retirement Systems Division of the De- 
partment of State Treasurer and the Board of 
Trustees of the Teachers’ and State Employees’ 
Retirement System shall study the feasibility 
and cost implications of applying the provisions 
of this section to present retirees of the Legis- 
lative Retirement System. The Retirement Sys- 
tems Division of the Department of State Trea- 
surer and the Board of Trustees of the Teachers’ 
and State Employees’ Retirement System shall 
submit a report to the General Assembly no 


ART. 4. JUDICIAL RETIREMENT 


§135-70.1 


Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Effect of Amendments. — Session Laws 
2003-284, s. 30.18(d), effective January 1, 2004, 


later than April 1, 2004, on their findings and added subsection (a1). 


recommendations.” 


§ 135-70.1. Transfer of members from the Local Govern- 
mental Employees’ Retirement System, the 
Teachers’ and State Employees’ Retirement 
System, or the Legislative Retirement System. 


(a) The accumulated contributions, creditable service, and reserves, if any, 
of a former teacher or employee, as defined in G.S. 185-1(25), 135-1(10), and 
128-21(10), respectively, or a former member of the General Assembly who is a 
member of the Consolidated Judicial Retirement System for a period of five or 
more years may, upon application of the member, be transferred from the Local 
Governmental Employees’ Retirement System, the Teachers’ and State Em- 
ployees’ Retirement System, or the Legislative Retirement System to the 
Consolidated Judicial Retirement System. The accumulated contributions, 
creditable service, and reserves of any member whose service as a teacher or 
employee or member of the General Assembly is terminated other than by 
retirement or death and who becomes a member of the Consolidated Judicial 
Retirement System may, upon application of the member, be transferred from 
the Local Governmental Employees’ Retirement System, the Teachers’ and 
State Employees’ Retirement System, or the Legislative Retirement System to 
the Consolidated Judicial Retirement System. In order to effect the transfer of 
a member’s creditable service from the Local Governmental Retirement 
System, the Teachers’ and State Employees’ Retirement System, or the 
Legislative Retirement System, to the Consolidated Judicial Retirement 
System, the accumulated contributions of each member credited in the annuity 
savings fund in the Local Governmental Employees’ Retirement System, the 
Teachers’ and State Employees’ Retirement System, or the Legislative Retire- 
ment System shall be transferred and credited to the annuity savings fund in 
the Consolidated Judicial Retirement System. 

(b) The Board of Trustees shall effect such rules as it may deem necessary 
to administer the preceding subsection and to prevent any duplication of 
service credits or benefits that might otherwise occur. (1999-237, s. 28.24(h); 
2003-284, s. 30.18(e); 2005-276, s. 29.30A(h); 2005-345, s. 42.) 


Editor’s Note. — As enacted by 1999-237, s. 
28.24(h), this section was numbered G.S. 135- 
70A. This section was renumbered as G.S. 
135-70.1 at the direction of the Revisor of 
Statutes. 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 30.18(), provides: 


“The Retirement Systems Division of the De- 
partment of State Treasurer and the Board of 
Trustees of the Teachers’ and State Employees’ 
Retirement System shall study the feasibility 
and cost implications of applying the provisions 
of this section to present retirees of the Legis- 
lative Retirement System. The Retirement Sys- 
tems Division of the Department of State Trea- 
surer and the Board of Trustees of the Teachers’ 
and State Employees’ Retirement System shall 
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submit a report to the General Assembly no 
later than April 1, 2004, on their findings and 
recommendations.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Session Laws 2005-345, s. 42, repealed Ses- 
sion Laws 2005-276, s. 29.30A(h), which had 
proposed to amend this section by adding a 
subsection (al) concerning the transfer of accu- 
mulated contributions, etc., of Utilities Com- 
missioners. 


CH. 135. STATE RETIREMENT SYSTEM 


§135-71 


Effect of Amendments. — Session Laws 
2003-284, s. 30.18(e), effective January 1, 2004, 
at the end of the section heading, added “or the 
Legislative Retirement System”; in subsection 
(a), in the first sentence, inserted “or a former 
member of the General Assembly” following 
“128-21(10), respectively,” and inserted “or the 
Legislative Retirement System” following “Em- 
ployees’ Retirement System,” in the second sen- 
tence, inserted “or a member of the General 
Assembly” following “a teacher or employee,” 
and inserted “or the Legislative Retirement 
System” following “Employees’ Retirement Sys- 
tem,” and in the last sentence, inserted “or the 
Legislative Retirement System” twice following 
“Employees’ Retirement System”; and made 
minor stylistic and punctuation changes 
throughout. 


§ 135-71. Return to membership of retired former mem- 
ber. 


(a) In the event that a retired former member should at any time return to 
membership service, his retirement allowance shall thereupon cease and he 
shall be restored as a member of the Retirement System. 

(b) Upon his subsequent retirement, he shall be paid a retirement allowance 
determined as follows: 

(1) For a member who earns at least three years’ membership service 
after restoration to service, the retirement allowance shall be com- 
puted on the basis of his compensation and service before and after 
the period of prior retirement without restrictions; provided, that if 
the prior allowance was based on a social security leveling payment 
option, the allowance shall be adjusted actuarially for the difference 
between the amount received under the optional payment and what 
would have been paid if the retirement allowance had been paid 
without optional modification. 

(2) For amember who does not earn three years’ membership service after 
restoration to service, the retirement allowance shall be equal to the 
sum of the retirement allowance to which he would have been entitled 
had he not been restored to service, without modification of the 
election of an optional allowance previously made, and the retirement 
allowance that results from service earned since being restored to 
service; provided, that if the prior retirement allowance was based on 
a social security leveling payment option, the prior allowance shall be 
adjusted actuarially for the difference between the amount that would 
have been paid for each month had the payment not been suspended 
and what would have been paid if the retirement allowance had been 
paid without optional modification. 

(3) Subdivision (2) of this section shall apply only to restored members 
whose initial retirement lasted for more than four calendar months. 
For restored members whose initial retirement lasted for four or fewer 
calendar months, subdivision (1) shall apply. 

(c) Notwithstanding any other provision in this Chapter, the retirement 
allowance of a justice or judge shall not be affected by the compensation 
received as an emergency justice or judge. 

(d) Notwithstanding the provisions of G.S. 135-70.1 to the contrary, a 
retired former member and/or beneficiary of the Teachers’ and State Employ- 
ees’ Retirement System as defined in G.S. 135-1(6), whose retirement allow- 
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ance from this System and/or from the Teachers’ and State Employees’ 
Retirement System ceases upon a return to membership service under this 
System, shall be permitted to transfer the accumulated contributions, credit- 
able service, and reserves, if any, from the Teachers’ and State Employees’ 
Retirement System to this System on the same basis as provided for members 
of other retirement systems under G.S. 135-70.1, if the member attains five or 
more years of total membership service in this System, and completes at least 
three years of membership service subsequent to the member’s return to 
membership service. (1973, c. 640, s. 1; 1983 (Reg. Sess., 1984), c. 1031, s. 22; 
CahOG 23:71 987]. 738) 18"-39(b)» 2005-27655 :29.30AG):) 


Editor’s Note. — Session Laws 2005-276, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as the 2005-276, s. 29.30A(i), effective September 1, 
‘Current Operations and Capital Improve- 2005, added subsection (d). 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§ 135-72: Repealed by Session Laws 1999-237, s. 28.25, effective July 1, 
1999. 


§ 135-73. Termination or partial termination; discontinu- 
ance of contributions. 


In the event of the termination or partial termination of the Retirement 
System or in the event of complete discontinuance of contributions under the 
Retirement System, the rights of all affected members to benefits accrued to 
the date of such termination, partial termination, or discontinuance, to the 
extent funded as of such date, or the amounts credited to the members’ 
accounts, shall be nonforfeitable and fully vested. (1987, c. 177, s. 1(a), (b).) 


Editor’s Note. — Session Laws 1987, c. 177, | United States Department of Treasury, that the 
s. 1(c), made this section effective upon the first Retirement Systems were qualified trusts un- 
day of the calendar month following the State’s der Section 401(a) of the Internal Revenue 
receipt of a favorable letter of determination or Code of 1954 as amended. A favorable letter 
ruling from the Internal Revenue Service, was received prior to the enactment of c. 177. 


§ 135-74. Internal Revenue Code compliance. 


(a) Notwithstanding any other provisions of law to the contrary, compensa- 
tion for any calendar year after 1988 in which employee or employer contri- 
butions are made and for which annual compensation is used for computing 
any benefit under this Article shall not exceed the higher of two hundred 
thousand dollars ($200,000) or the amount determined by the Commissioner of 
Internal Revenue as the limitation for calendar years after 1989; provided the 
imposition of the limitation shall not reduce a member’s benefit below the 
amount determined as of December 31, 1988. 

Effective January 1, 1996, the annual compensation of a member taken into 
account for determining all benefits provided under this Article shall not 
exceed one hundred fifty thousand dollars ($150,000), as adjusted pursuant to 
section 401(a)(17)(B) of the Internal Revenue Code and any regulations issued 
under the Code. However, with respect to a person who became a member of 
the Retirement System prior to January 1, 1996, the imposition of this 
limitation on compensation shall not reduce the amount of compensation 
which may be taken into account for determining the benefits of that member 
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under this Article below the amount of compensation which would have been 
recognized under the provisions of this Article in effect on July 1, 1993. 

Effective January 1, 2002, the annual compensation of a person, who became 
a member of the Retirement System on or after January 1, 1996, taken into 
account for determining all benefits accruing under this Article for any plan 
year after December 31, 2001, shall not exceed two hundred thousand dollars 
($200,000) or the amount otherwise set by the Internal Revenue Code or 
determined by the Commissioner of Internal Revenue as the limitation for 
calendar years after 2002. 

(b) Notwithstanding any other provisions of law to the contrary, the annual 
benefit payable on behalf of a member shall, if necessary, be reduced to the 
extent required by Section 415(b) and with respect to calendar years commenc- 
ing prior to January 1, 2000, Section 415(e) of the Internal Revenue Code, as 
adjusted by the Secretary of the Treasury or his delegate pursuant to Section 
415(d) of the Code. If a member is a participant under any qualified defined 
contributions plan that is required to be taken into account for the purposes of 
the limitation contained in Section 415 of the Internal Revenue Code, the 
annual benefit payable under this Article shall be reduced to the extent 
required by Section 415(e) prior to making any reduction under the defined 
contribution plan provided by the employer. However, with respect to a 
member who has benefits accrued under this Article but whose benefit had not 
commenced as of December 31, 1999, the combined plan limitation contained 
in Section 415(e) of the Internal Revenue Code shall not be applied to such 
member for calendar years commencing on or after January 1, 2000. 

(c) On and after January 1, 1989, the retirement allowance of a member who 
has terminated employment shall begin no later than the later of April 1 of the 
calendar year following the calendar year that the member attains 70 1/2 years 
of age or April 1 of the calendar year following the calendar year in which the 
member terminates employment. 

(d) This subsection applies to distributions made on or after January 1, 
1993. Notwithstanding any other provision of the Plan to the contrary that 
would otherwise limit a distributee’s election under this Article, a distributee 
may elect, at the time and in the manner prescribed by the Plan administrator, 
to have any portion of an eligible rollover distribution paid directly to an 
eligible retirement plan specified by the distributee in a direct rollover. 
Provided, an eligible rollover distribution is any distribution of all or any 
portion of the balance to the credit of the distributee, except that an eligible 
rollover distribution does not include: any distribution that is one of a series of 
substantially equal periodic payments (not less frequently than annually) 
made for the life (or life expectancy) of the distributee or the joint lives (or joint 
life expectancies) of the distributee and the distributee’s designated benefi- 
clary, or for a specified period of 10 years or more; any distribution to the extent 
such distribution is required under section 401(a)(9) of the Code; and the 
portion of any distribution that is not includible in gross income (determined 
without regard to the exclusion for net realized appreciation with respect to 
employer securities). Effective as of January 1, 2002, and notwithstanding the 
preceding sentence, a portion of a distribution shall not fail to be an eligible 
rollover distribution merely because the portion consists of after-tax employee 
contributions which are not includible in gross income. However, such portion 
may be transferred only to an individual retirement account or annuity 
described in Section 408(a) or (b) of the Code, or to a qualified defined 
contribution plan described in Section 401(a) or 403(a) of the Code that agrees 
to separately account for amounts so transferred, including separately ac- 
counting for the portion of such distribution which is includible in gross income 
and the portion of such distribution which is not so includible. Provided, an 
eligible retirement plan is an individual retirement account described in 
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section 408(a) of the Code, an individual retirement annuity described in 
section 408(b) of the Code, an annuity plan described in section 403(a) of the 
Code, or a qualified trust described in section 401(a) of the Code, that accepts 
the distributee’s eligible rollover distribution. Effective on and after January 1, 
2002, an eligible retirement plan shall also mean an annuity contract de- 
scribed in Section 403(b) of the Code and an eligible plan under Section 457(b) 
of the Code which is maintained by a state, political subdivision of a state, or 
any agency or instrumentality of a state or political subdivision of a state and 
which agrees to separately account for amounts transferred into such plan 
from this Plan. The definition of eligible retirement plan shall also apply in the 
case of a distribution to surviving spouse, or to a spouse or former spouse who 
is the alternate payee under a qualified domestic relations order, as defined in 
Section 414(p) of the Internal Revenue Code, or a court-ordered equitable 
distribution of marital property, as provided under G.S. 50-30. Provided, a 
distributee includes an employee or former employee. Provided further, a 
direct rollover is a payment by the Plan to the eligible retirement plan specified 
Dvaeieedistrbutee, (1989) c, 276 55,4, 1993 cxbdl, s. 8: 1995 ec. 361, se 2; 
2002-71, s. 8.) 


§ 135-75. Deduction for payments to certain employees’ or 
retirees’ associations allowed. 


Any beneficiary who is a member of a domiciled employees’ or retirees’ 
association that has at least 2,000 members, the majority of whom are active 
or retired employees of the State or public school employees, may authorize, in 
writing, the periodic deduction from the beneficiary’s retirement benefits a 
designated lump sum to be paid to the employees’ or retirees’ association. The 
authorization shall remain in effect until revoked by the beneficiary. A plan of 
deductions pursuant to this section shall become void if the employees’ or 
retirees’ association engages in collective bargaining with the State, any 
political subdivision of the State, or any local school administrative unit. 
(2002-126, s. 6.4(e).) 


Editor’s Note. — Session Laws 2002-126, s. erations, Capitol Improvements, and Finance 
31.7, made this section effective July 1, 2002. Act ot 2002 

Session Laws 2002-126, s. 1.2, provides: Session Laws 2002-126, s. 31.6, is a sever- 
“This act shall be known as ‘The Current Op- ability clause. 


§ 135-76: Reserved for future codification purposes. 


ARTICLE 4A. 


Uniform Solicitorial Retirement Act of 1974. 


§§ 135-77 through 135-83: Repealed by Session Laws 1983 (Regular 
Session 1984), c. 1031, s. 24. 


Cross References. — For the Consolidated 
Judicial Retirement Act, see now G.S. 135-50 et 
seq. 
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ARTICLE 4B. 
Uniform Clerks of Superior Court Retirement Act of 1975. 


§$ 135-84 through 135-86: Repealed by Session Laws 1983 (Regular 
Session, 1984), c. 1031, s. 24. 


Cross References. — For the Consolidated 
Judicial Retirement Act, see now G.S. 135-50 et 
seq. 


§$ 135-87 through 135-89: Reserved for future codification purposes. 


ARTICLE 5. 
Supplemental Retirement Income Act of 1984. 


§ 135-90. Short title and purpose. 


(a) This Article shall be known and may be cited as the “Supplemental 
Retirement Income Act of 1984”. 

(b) The purpose of the Article is to attract and hold qualified employees and 
officials of the State of North Carolina and its political subdivisions by 
permitting them to participate in a profit sharing or salary reduction form of 
deferred compensation which will provide supplemental retirement income 
payments upon retirement, disability, termination, hardship, and death as 
allowed under Section 401(k), or any other relevant section, of the Internal 
Revenue Code of 1954 as amended. As used in this Article, the term “profit” 
means the excess revenue over expenditures prior to the expenditure of the 
amount which may be optionally made available for employees to be placed in 
trust by the State and its political subdivisions on behalf of the employees and 
officials covered by this Article. (1983 (Reg. Sess., 1984). C9759) 


§ 135-91. Administration. 


(a) The provisions of this Article shall be administered by the Department of 
State Treasurer and a Board of Trustees consisting of the Board of Trustees of 
the Teachers’ and State Employees’ Retirement System and the Board of 
Trustees of the Local Governmental Employees’ Retirement System. The 
Department of State Treasurer and the Board of Trustees shall create a 
Supplemental Retirement Income Plan as of January 1, 1985, to be adminis- 
tered under the provisions of this Article. 

(b) The Supplemental Retirement Income Plan shall have the power and 
privileges of a corporation and shall be known as the “Supplemental Retire- 
ment Income Plan of North Carolina” and by this name all of its business shall 
be transacted. 

(c) The Department of State Treasurer and the Board of Trustees shall have 
full power and authority to adopt rules and regulations for the administration 
of the Plan, provided they are not inconsistent with the provisions of this 
Article. The Department of State Treasurer and Board of Trustees may appoint 
those agents, contractors, employees and committees as they deem advisable 
to carry out the terms and conditions of the Plan. 

(d) The Department of State Treasurer and the Board of Trustees shall be 
charged with a fiduciary responsibility for managing all aspects of the Plan, 
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including the receipt, maintenance, investment, and disposition of all Plan 
assets. 

(e) The administrative costs of the Plan may be charged to members or 
deducted from members’ accounts in accordance with nondiscriminatory 
procedures established by the Department of State Treasurer and Board of 
Trustees. 

(f) Each institution of The University of North Carolina shall report the 
data and other information to the Supplemental Retirement Income Plan 
pertaining to participants in the Optional Retirement Program as shall be 
required by the Department of State Treasurer and the Board of Trustees. 

(g) Each political subdivision of the State that sponsors a retirement or 
pension plan with members who are members of the Supplemental Retirement 
Income Plan shall report the data and other information to the Plan pertaining 
to members of the retirement or pension plan as shall be required by the 
Department of State Treasurer and the Board of Trustees. (1983 (Reg. Sess., 
1984), c. 975; 1985, c. 403, s. 1; 1989 (Reg. Sess., 1990), c. 948, s. 2.) 


§ 135-92. Membership. 


(a) The membership eligibility of the Supplemental Retirement Income 
Plan shall consist of any of the following who voluntarily elect to enroll: 

(1) Members of the Teachers’ and State Employees’ Retirement System; 
and 

(2) Members of the Consolidated Judicial Retirement System; and 

(3) Members of the Legislative Retirement System; and 

(4) Members of the Local Governmental Employees’ Retirement System; 
and 

(5) Law enforcement officers as defined under G.S. 143-166.30 and GS. 
143-166.50; and 

(6) Participants in the Optional Retirement Program provided for under 
Gids 135-5.1; and 

(7) Members of retirement and pension plans sponsored by political 
subdivisions of the State so long as such plans are qualified under 
Section 401(a) of the Internal Revenue Code of 1986 as amended from 
time to time. 

(b) The membership of any person in the Supplemental Retirement Income 
Plan shall cease upon: 

(1) The withdrawal of a member’s accumulated account; or 

(2) Retirement under the provisions of the Supplemental Income Retire- 
ment Plan; or 

(3) Death. (1983 (Reg. Sess., 1984), c. 975; 1985, c. 403, s. 2; 1989 (Reg. 
Sess., 1990), c. 948, s. 1.) 


§ 135-93. Contributions. 


(a) Each member may elect to reduce his compensation by the amount of his 
contribution to the Supplemental Retirement Income Plan and that amount 
shall be held in the member’s account. Members electing such a reduction in 
compensation may authorize payroll deductions for making contributions to 
the Plan. 

(b) The State and any of its political subdivisions may make contributions to 
the Supplemental Retirement Income Plan on behalf of any of its members, 
provided these contributions are nondiscriminatory in accordance with the 
Internal Revenue Code of 1954 as amended, and are duly appropriated by their 
governing bodies, and the contributions are held in the member’s account. 
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Employer contributions to the Plan are declared expenditures for a public 
purpose. 

(c) The Department of State Treasurer and Board of Trustees shall establish 
maximum annual additions that may be made to a member’s account and 
provide for multiple plan reductions in accordance with the Internal Revenue 
Code of 1954 as amended. (1983 (Reg. Sess., 1984), c. 975.) 


§ 135-94. Benefits. 


(a) The Department of State Treasurer and the Board of Trustees shall 
establish a schedule of supplemental retirement income benefits for all 
members of the Supplemental Retirement Income Plan, subject to the follow- 
ing limitations: 

(1) The balance in each member’s account shall be fully vested at all times 
and shall not be subject to forfeiture for any reason. 

(2) All amounts maintained in a member’s account shall be invested 
according to the member’s election, as approved by the Department of 
State Treasurer and Board of Trustees, including but not limited to,a 
time deposit account, a fixed investment account, or a variable 
investment account. Transfers of accumulated funds shall be permit- 
ted among the various approved forms of investment. 

(3) The Department of State Treasurer and Board of Trustees shall 
provide members with alternative payment options, including survi- 
vors’ options, for the distribution of benefits from the Plan upon 
retirement, disability, termination, hardship, and death. 

(4) With the consent of the Department of State Treasurer and the Board 
of Trustees, amounts may be transferred from other qualified plans to 
the Supplemental Retirement Income Plan, provided that the trust 
from which such funds are transferred permits the transfer to be 
made and, the transfer will not jeopardize the tax status of the 
Supplemental Retirement Income Plan. 

(5) At the discretion of the Department of State Treasurer and Board of 
Trustees, a loan program may be implemented for members which 
complies with applicable State and federal laws and regulations. 

(b) All provisions of the Plan shall be interpreted and applied by the 
Department of State Treasurer and Board of Trustees in a uniform and 
nondiscriminatory manner. 

(c) All benefits under the Plan shall become payable on and after J anuary 1, 
19S5: 

(d) Contributions under the Plan may be made on and after January 1, 
1985. (1983 (Reg. Sess., 1984), c. 975; 1993, c. 531, s. 9.) 


§ 135-95. Exemption from garnishment, attachment. 


Except for the applications of the provisions of G.S. 110-136, and GS. 
110-136.3 et seq., and in connection with a court-ordered equitable distribution 
under G.S. 50-20, the right of a member in the Supplemental Retirement 
Income Plan to the benefits provided under this Article is nonforfeitable and 
exempt from levy, sale, and garnishment. (1983 (Reg. Sess., 1984), c. 975; 1985, 
G 2021 IG0, C. 660, 5. 2c) (92 seg) 


$§ 135-96 through 135-99: Reserved for future codification purposes. 
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ARTICLE 6. 
Disability Income Plan of North Carolina. 


§ 135-100. Short title and purpose. 
(a) This Article shall be known and may be cited as the “Disability Income 


Plan of North Carolina”. 


(b) The purpose of this Article is to provide equitable replacement income for 
eligible teachers and employees who become temporarily or permanently 
disabled for the performance of their duty prior to retirement, and to 
encourage disabled teachers and employees who are able to work to seek 
gainful employment after a reasonable period of rehabilitation, and to provide 
for the accrual of retirement and ancillary benefits to the date the eligible 
teacher or employee meets the requirements for retirement under the provi- 
sions of this Chapter. (1987, c. 738, s. 29(q).) 


Study Commission on State Disability 
Income Plan, Death Benefit Plan, and Sep- 
arate Insurance Benefits Plan for Law En- 
forcement Officers. — Session Laws 2003- 
284, ss. 30.20(a) through (i), as amended by 
Session Laws 2004-78, s. 5, provides: 
“(a) There is established a Study Commission 
on the State Disability Income Plan, the State 
Death Benefit Plan, and the Separate Insur- 
ance Benefits Plan for Law Enforcement Offic- 
ers. 

“(b) The Commission shall be comprised of 
13 members as follows: 

“(1) Four persons appointed by the President 
Pro Tempore of the Senate, one of whom shall 
be familiar with disability issues relating to 
State employees, one of whom shall be familiar 
with disability issues relating to school employ- 
ees, and one of whom shall be familiar with 
workers’ compensation issues relating to State 
employees or school employees. 

“(2) Four persons appointed by the Speaker of 
the House of Representatives, one of whom 
shall be familiar with disability issues relating 
to State employees, one of whom shall be famul- 
iar with disability issues relating to school 
employees, and one of whom shall be familiar 
with workers’ compensation issues relating to 
State employees or school employees. 

“(3) The State Treasurer, or the Treasurer’s 
designee. 

“(4) The Executive Administrator of the 
Teachers’ and State Employees’ Comprehensive 
Major Medical Plan. 

“(5) The Chair of the North Carolina Indus- 
trial Commission, or the Chair’s designee. 

“(6) One person appointed by the President of 
The University of North Carolina who is famil- 
iar with disability issues relating to university 
employees. 

“(7) One person appointed by the President of 
the North Carolina Community Colleges Sys- 
tem who is familiar with disability issues relat- 


ing to community college employees. 

“Any vacancy shall be filled by the officer who 
made the original appointment. 

“(e) The Commission shall study the plan 
design, funding, and administration of the Dis- 
ability Income Plan of North Carolina estab- 
lished pursuant to Article 6 of Chapter 135 of 
the General Statutes, the Death Benefit Plan 
established pursuant to G.S. 135-5(1), and the 
Separate Insurance Benefits Plan for State and 
Local Governmental Law Enforcement Officers 
established pursuant to G.S. 143-166.60 to de- 
termine what changes, if any, should be made 
to those Plans. The Commission shall consider 
what changes could be made to the Plans that 
would enhance the efficiency of and reduce the 
cost of the Plans to the State and its employees. 

“(d) The President Pro Tempore of the Sen- 
ate and the Speaker of the House of Represen- 
tatives shall designate cochairs of the Commis- 
sion from among their respective appointees. 
The Commission shall meet upon the call of the 
cochairs. Members of the Commission shall 
receive per diem, subsistence, and travel allow- 
ance in accordance with G.S. 120-3.1, 138-5, or 
138-6, as appropriate. The Commission, while 
in the discharge of official duties, may exercise 
all powers provided for under the provisions of 
G.S. 120-19 and G.S. 120-19.1 through G.S. 
120-19.4. The Commission shall terminate the 
earlier of the delivery of its final report or 
December 31, 2004. 

“(e) The Legislative Services Commission, 
through the Legislative Services Officer, shall 
assign professional staff to assist the Commis- 
sion in its work. The House of Representatives’ 
and the Senate’s Directors of Legislative Assis- 
tants shall assign clerical staff to the Commis- 
sion, and the expenses relating to the clerical 
employees shall be borne by the Commission. 
Subject to the approval of the Legislative Ser- 
vices Commission, the Commission may meet 
in the Legislative Building or the Legislative 
Office Building. 
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“(f) The Commission shall employ an actu- 
ary with expertise in the areas of disability 
income insurance and group life insurance to 
assist the Commission in its work pursuant to 
the procedure set forth in G.S. 120-32.02. This 
actuary shall not be a State employee or a 
person currently under contract with the State 
to provide services. If necessary, the Commis- 
sion may hire other employees as provided in 
G85 120-3202, 

“(g) The Commission may meet during a 
regular or extra session of the General Assem- 
bly, subject to approval of the President Pro 
Tempore of the Senate and the Speaker of the 
House of Representatives. 

“(h) The Commission shall submit a report of 
the results of its study, including any legislative 
recommendations, to the General Assembly not 
later than January 1, 2005. 
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“G) Of the funds appropriated to the General 
Assembly, the Legislative Services Commission 
shall allocate funds to implement the provi- 
sions of subsections (a) through (i) of this sec- 
tion.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 


CASE NOTES 


Cited in Willoughby v. Board of Trustees, 
121 N.C. App. 444, 466 S.E.2d 285 (1996). 


§ 135- 


101. Definitions. 


The following words and phrases as used in this Article, unless a different 
meaning is plainly required by the context, shall have the following meanings: 


(1) 


(2) 
(3) 


(4) 
(5) 
(6) 


(7) 


(8) 


“Base rate of compensation” shall mean the regular monthly rate of 
compensation not including pay for shift premiums, overtime, or other 
types of extraordinary pay; in all cases of doubt, the Board of Trustees 
shall determine what is “base rate of compensation”. 

“Beneficiary” shall mean any person in receipt of a disability allowance 
or other benefit as provided in this Article. 

“Benefits” shall mean the monthly disability income payments made 
pursuant to the provisions of this Article. In the event of death on or 
after the first day of a month, or in the event the short-term disability 
benefit ends on or after the first day of a month where the beneficiary 
is eligible and applies for an early service or a service retirement 
allowance the first of the following month, the monthly benefit shall 
not be prorated and shall equal the benefits paid in the previous 
month. 

“Board of Trustees” shall mean the Board of Trustees of the Teachers’ 
and State Employees’ Retirement System as provided in G.S. 135-6. 

“Compensation” shall mean any compensation as the term is defined 
1G On Load: 

“Disability” or “Disabled” shall mean the mental or physical incapacity 
for the further performance of duty of a participant or beneficiary; 
provided that such incapacity was not the result of terrorist activity, 
active participation in a riot, committing or attempting to commit a 
felony, or intentionally self-inflicted injury. 

“Earnings” shall mean all income for personal services rendered or 
otherwise receivable, including, but not limited to, salaries and 
wages, fees, commissions, royalties, awards and other similar items 
and self-employment; in all cases of doubt, the Board of Trustees shall 
determine what are “earnings”. 

eae shall mean any employee as the term is defined in G.S. 
135-1 
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(9) “Employer” shall mean any employer as the term is defined in G:.S. 


135-1(11). 


(10) “Medical Board” shall mean the board of physicians as provided in 


G.S. 135-102(d). 


(11) “Member” shall mean any member as the term is defined in GS. 


135-1(13). 


(12) “Membership service” shall mean any service as defined in GS. 


135-1(14). 


(13) “Participant” shall mean any teacher or employee eligible to partici- 
pate in the Plan as provided in G.S. 135-103. 
(14) “Plan” shall mean the Disability Income Plan of North Carolina as 


provided in this Article. 


(15) “Retirement” shall mean the withdrawal from active service with a 
retirement allowance granted under the provisions of Article 1 of this 


Chapter. 


(16) “Retirement System” shall mean the Teachers’ and State Employees’ 
Retirement System of North Carolina as defined in G.S. 135-2. 

(17) “Service” shall mean service as a teacher or employee as defined in 
G.o. 135-110) or G.S, 135-1(25). 

(18) “State” shall mean the State of North Carolina. 

(19) “Teacher” shall mean any teacher as the term is defined in G.S. 


135-1(25). 


(20) “Trial Rehabilitation” shall mean a return to service in any capacity, 
if the return occurs within the waiting period as provided in G.S. 
135-104 and shall mean a return to service in the same capacity that 
existed prior to the disability if the return occurs within the short- 
term disability period as provided in G.S. 135-105. 

(21) “Workers’ Compensation” shall mean any disability income benefits 
provided under the North Carolina Workers’ Compensation Act, 
excluding any payments for a permanent partial disability rating. 
(198761139254 2910): 1989 Cn L15,SS: 1,0; 1991. (Reg. Sess.,. 1992), c. 
779, s. 1; 1993 (Reg. Sess., 1994), c. 769, s. 7.30(s); 2003-284, s. 


30.20(j); 2004-78, s. 1.) 


Editor’s Note. — Session Laws 2008-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 

Session Laws 2003-284, s. 30.20(j), effective 
July 1, 2003, and applicable only to persons 
who are not vested in the disability plan in 
question on July 1, 2003, substituted “physical 
or cognitive limitations that prevent working 
as determined by the Department of State 


§ 135-102. Administration. 


Treasurer and the Board of Trustees”; for “men- 
tal or physical incapacity for the further perfor- 
mance of duty of a participant or beneficiary” in 
subdivision (6). 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Effect of Amendments. — Session Laws 
2004-78, s. 1, effective retroactively from and 
after July 1, 2003, rewrote subdivision (6). 


(a) The provisions of this Article shall be administered by the Department of 
State Treasurer and the Board of Trustees of the Teachers’ and State Employ- 
ees’ Retirement System and all expenses in connection with the administration 
of the Plan, except for expenses incurred by and properly charged to the 
employer, shall be charged against and paid from the trust fund as created and 


provided in this Article. 


(b) The Plan shall have the power and privileges of a corporation and under 
the name of Disability Income Plan of North Carolina shall all of its business 
be transacted, all of its funds invested and all of its cash, securities and other 


property be held. 
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(c) The Department of State Treasurer and the Board of Trustees shall have 
the full power and authority to adopt rules for the administration of the Plan 
not inconsistent with the provisions of this Article. The Department of State 
Treasurer and the Board of Trustees may appoint those agents, contractors, 
and employees as they deem advisable to carry out the terms and conditions of 
the Plan. 

(d) The Department of State Treasurer and the Board of Trustees shall 
designate a Medical Board to be composed of not fewer than three nor more 
than five physicians not eligible for benefits under the Plan. Other physicians, 
medical clinics, institutions or agencies may be employed to conduct such 
medical examinations and tests necessary to provide the Medical Board with 
clinical evidence as may be needed to determine eligibility for benefits under 
the Plan. The Medical Board shall investigate the results of medical exami- 
nations, clinical evidence, all essential statements and certifications by and on 
behalf of applicants for benefits and shall report in writing to the Board of 
Trustees the conclusions and recommendations upon all matters referred to it. 

(e) The Department of State Treasurer and the Board of Trustees may 
provide the benefits according to the terms and conditions of the Plan as 
provided in this Article either by purchasing a contract or contracts with any 
insurance company licensed to do business in this State or by establishing a 
separate trust fund qualified under Section 501(c)(9) of the Internal Revenue 
Code of 1986. (1987, c. 738; s. 29(q).) 


§ 135-103. Eligible participants. 


(a) The eligible participants of the Disability Income Plan shall consist of: 

(1) All teachers and employees in service and members of the Teachers’ 

and State Employees’ Retirement System or participants of the 
Optional Retirement Program on January 1, 1988. 

(2) All persons who become teachers and employees or re-enter service as 
teachers or employees and are in service and members of the Teach- 
ers’ and State Employees’ Retirement System or participants of the 
Optional Retirement Program after January 1, 1988. 

(b) The participation of any person in the Disability Income Plan shall cease 
upon: 

(1) The termination of the participant’s employment as a teacher or State 
employee, or 

(2) The participant’s retirement under the provisions of the Teachers’ and 
Employees’ Retirement System or the Optional Retirement Program, 
or 

(3) The participant’s becoming a beneficiary under the Plan, or 

(4) The participant’s death. (1987, c. 738, s. 29(q).) 


CASE NOTES 


Applied in Williams v. North Carolina Dep’t 
of Economic & Community Dev., 119 N.C. App. 
535, 458 S.E.2d 750 (1995). 


§ 135-104. Salary continuation. 


(a) A participant shall receive no benefits from the Plan for a period of 60 
continuous calendar days from the onset of disability determined as the last 
actual day of service, the day of the disabling event if the disabling event 
occurred on a day other than a normal workday, or the day succeeding at least 
365 calendar days after service as a teacher or employee, whichever is later. 
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These 60 continuous calendar days may be considered the waiting period 
before benefits are payable from the Plan. During this waiting period, a 
participant may be paid such continuation of salary as provided by an 
employer through the use of sick leave, vacation leave or any other salary 
continuation. Any such continuation of salary as provided by an employer shall 
not include any period a participant or beneficiary is in receipt of Workers’ 
Compensation benefits. 

(b) During the waiting period a participant may return to service for trial 
rehabilitation for periods of not greater than five continuous days of service. 
Such return to service will not cause a new waiting period to begin but shall 
extend the waiting period by the number of days of service. (1987, c. 738, s. 
ZC erIS Jen 717,529: 1991 Ree. Sess) 1992)'"e!"779), s) 2°) 


CASE NOTES 


Salary Continuation. — Because claimant 
had submitted an application for long-term 
disability and requested that he remain on the 
payroll until his accrued leave was exhausted, 
his request was sufficient exercise of his right 
to take salary continuation as a form of long- 
term disability payments, and because claim- 
ant was disabled prior to his termination, the 


trial court correctly ordered that claimant be 
compensated for the additional annual leave he 
would have accrued had he stayed on salary 
continuation through the end of his accrued 
annual leave. Williams v. North Carolina Dep’t 
of Economic & Community Dev., 119 N.C. App. 
535, 458 S.H.2d 750 (19985). 


§ 135-105. Short-term disability benefits. 


(a) Any participant who becomes disabled and is no longer able to perform 
his usual occupation may, after at least 365 calendar days succeeding his date 
of initial employment as a teacher or employee and at least one year of 
contributing membership service, receive a benefit commencing on the first 
day succeeding the waiting period; provided that the participant’s employer 
and attending physician shall certify that such participant is mentally or 
physically incapacitated for the further performance of duty, that such inca- 
pacity was incurred at the time of active employment and has been continuous 
thereafter; provided further that the requirement for one year of contributing 
membership service must have been earned within 36 calendar months 
immediately preceding the date of disability and further, salary continuation 
used during the period as provided in G.S. 135-104 shall count toward the 
aforementioned one year requirement. 

Notwithstanding the requirement that the incapacity was incurred at the 
time of active employment, any participant who becomes disabled while on an 
employer approved leave of absence and who is eligible for and in receipt of 
temporary total benefits under The North Carolina Workers’ Compensation 
Act, Article 1 of Chapter 97 of the General Statutes, will be eligible for all 
benefits provided under this Article. 

(b) The benefits as provided for in subsection (a) of this section shall 
commence on the first day following the waiting period and shall be payable for 
a period of 365 days as long as the participant continues to meet the definition 
of disability. However, a disabled participant may elect to receive any salary 
continuation as provided in G.S. 135-104 in lieu of short-term disability 
benefits; provided further, such election shall not extend the 365 days duration 
of short-term payments. An election to receive any salary continuation for any 
part of a given day shall be in lieu of any short-term benefit otherwise payable 
for that day, provided further, any lump-sum payout for vacation leave shall be 
treated as if the beneficiary or participant had exhausted the leave and shall 
be in lieu of any short-term benefit otherwise payable. 
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(c) The monthly benefit as provided in subsection (a) of this section shall be 
equal to fifty percent (50%) of 1/12th of the annual base rate of compensation 
last payable to the participant prior to the beginning of the short-term benefit 
period as may be adjusted for percentage increases as provided under G.S. 
135-108 plus fifty percent (50%) of “2th of the annual longevity payment to 
which the participant would be eligible, to a maximum of three thousand 
dollars ($3,000) per month reduced by monthly payments for Workers’ Com- 
pensation to which the participant may be entitled. The monthly benefit shall 
be further reduced by the amount of any payments from the federal Veterans 
Administration, any other federal agency, or any payments made under the 
provisions of G.S. 127A-108, to which the participant or beneficiary may be 
entitled on account of the same disability. Provided, that should a participant 
have earnings in an amount greater than the short-term benefit, the amount 
of the short-term benefit shall be reduced on a dollar-for-dollar basis by the 
amount that exceeds the short-term benefit. 

(d) The provisions of this section shall be administered by the employer and 
further, the benefits during the first six months of the short-term disability 
period shall be the full responsibility of and paid by the employer; Provided, 
further, that upon the completion of the initial six months of the short-term 
disability period, the employer will continue to be responsible for the short- 
term benefits to the participant, however, such employer shall notify the Plan, 
at the conclusion of the short-term disability period or upon termination of 
short-term disability benefits, if earlier, of the amount of short-term benefits 
paid and the Plan shall reimburse the employer the amounts so paid. 

(e) During the short-term disability period, a beneficiary may return to 
service for trial rehabilitation for periods of not greater than 40 continuous 
days of service. Such return will not cause the beneficiary to become a 
participant and will not require a new waiting period or short-term disability 
period to commence unless a different incapacity occurs. The period of 
rehabilitative employment shall not extend the period of the short-term 
disability benefits. 

(f) A participant or beneficiary of short-term disability benefits or his legal 
representative or any person deemed by the Board of Trustees to represent the 
participant or beneficiary, or the employer of the participant or beneficiary, 
may request the Board of Trustees to have the Medical Board make a 
determination of eligibility for the short-term disability benefits as provided in 
this section or to make a preliminary determination of eligibility for the 
long-term disability benefits as provided in G.S. 135-106. A preliminary 
determination of eligibility for long-term disability benefits shall not preclude 
the requirement that the Medical Board make a determination of eligibility for 
long-term disability benefits. 

(g) The Board of Trustees may extend the short-term disability benefits of a 
beneficiary beyond the benefit period of 365 days for an additional period of not 
more than 365 days; provided the Medical Board determines that the benefi- 
ciary’s disability is temporary and likely to end within the extended period of 
short-term disability benefits. During the extended period of short-term 
disability benefits, payment of benefits shall be made by the Plan directly to 
the beneficiary. (1987, c. 738, s. 29(q); 1989, c. 717, s. 10; 1989 (Reg. Sess., 
1990), c. 1032, s. 1; 1991 (Reg. Sess., 1992), c. 779, s. 3; 1993 (Reg. Sess., 1994), 
Coc nemo OL) 2005-254. 6200 20 ect. (once ce) 


Editor’s Note. — Session Laws 2003-284, s. who are not vested in the disability plan in 
1.2, provides: “This act shall be known as the question on July 1, 2003, in subsection (a), 
‘Current Operations and Capital Improve- — substituted “unable to perform the duties of the 
ments Appropriations Act of 2003’.” participants’s job or any other available jobs 

Session Laws 2003-284, s. 30.20(k), effective with the State” for “no longer able to perform 
July 1, 2003, and applicable only to persons his usual occupation,” and substituted “cannot 
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perform the duties of the participant’s job or 
any other jobs available with the State” for “is 
mentally or physically incapacitated for the 
further performance of duty.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Effect of Amendments. — Session Laws 
2004-78, s. 2, effective retroactively from and 
after July 1, 2003, in the first paragraph in 


ART. 6. DISABILITY INCOME PLAN 
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subsection (a), substituted “no longer able to 
perform his usual occupation” for “unable to 
perform the duties of the participant’s job or 
any other available jobs within the State” and 
“is mentally or physically incapacitated for the 
further performance of duty” for “cannot per- 
form the duties of the participant’s job or any 
other job available with the State.” 


CASE NOTES 


Cited in Williams v. North Carolina Dep’t of 
Economic & Community Dev., 119 N.C. App. 
535, 458 S.H.2d 750 (1995). 


§ 135-106. Long-term disability benefits. 


(a) (Effective until August 1, 2006) Upon the application of a beneficiary 
or participant or of his legal representative or any person deemed by the Board 
of Trustees to represent the participant or beneficiary, any beneficiary or 
participant who has had five or more years of membership service may receive 
long-term disability benefits from the Plan upon approval by the Board of 
Trustees, commencing on the first day succeeding the conclusion of the 
short-term disability period provided for in G.S. 135-105, provided the bene- 
ficiary or participant makes application for such benefit within 180 days after 
the short-term disability period ceases, after salary continuation payments 
cease, or after monthly payments for Workers’ Compensation cease, whichever 
is later; Provided, that the beneficiary or participant withdraws from active 
service by terminating employment as a teacher or State employee; Provided, 
that the Medical Board shall certify that such beneficiary or participant is 
mentally or physically incapacitated for the further performance of duty, that 
such incapacity was incurred at the time of active employment and has been 
continuous thereafter, that such incapacity is likely to be permanent; Provided 
further that the Medical Board shall not certify any beneficiary or participant 
as disabled who is in receipt of any payments on account of the same incapacity 
which existed when the beneficiary first established membership in the 
Retirement System. The Board of Trustees may extend this 180-day filing 
requirement upon receipt of clear and convincing evidence that application 
was delayed through no fault of the disabled beneficiary or participant and was 
delayed due to the employers’ miscalculation of the end of the 180-day filing 
period. However, in no instance shall the filing period be extended beyond an 
additional 180 days. 

The Board of Trustees may require each beneficiary who becomes eligible to 
receive a long-term disability benefit to have an annual medical review or 
examination for the first five years and thereafter once every three years after 
the commencement of benefits under this section. However, the Board of 
Trustees may require more frequent examinations and upon the advice of the 
Medical Board shall determine which cases require such examination. Should 
any beneficiary refuse to submit to any examination required by this subsec- 
tion or by the Medical Board, his long-term disability benefit shall be 
suspended until he submits to an examination, and should his refusal last for 
one year, his benefit may be terminated by the Board of Trustees. If the 
Medical Board finds that a beneficiary is no longer mentally or physically 
incapacitated for the further performance of duty, the Medical Board shall so 
certify this finding to the Board of Trustees, and the Board of Trustees may 
terminate the beneficiary’s long-term disability benefits effective on the last 
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G.S. 135-106(a) is set out twice. See notes. 


day of the month in which the Medical Board certifies that the beneficiary is no 
longer disabled. 

As to the requirement of five years of membership service, any participant or 
beneficiary who does not have five years of membership service within the 96 
calendar months prior to becoming disabled or upon cessation of continuous 
salary continuation payments, whichever is later, shall not be eligible for 
long-term disability benefits. 

Notwithstanding the requirement that the incapacity was incurred at the 
time of active employment, any participant who becomes disabled while on an 
employer approved leave of absence and who is eligible for and in receipt of 
temporary total benefits under The North Carolina Workers’ Compensation 
Act, Article 1 of Chapter 97 of the General Statutes, will be eligible for all 
benefits provided under this Article. 

(a) (Effective August 1, 2006) Upon the application of a beneficiary or 
participant or of his legal representative or any person deemed by the Board of 
Trustees to represent the participant or beneficiary, any beneficiary or partic- 
ipant who has had five or more years of membership service may receive 
long-term disability benefits from the Plan upon approval by the Board of 
Trustees, commencing on the first day succeeding the conclusion of the 
short-term disability period provided for in G.S. 135-105, provided the bene- 
ficiary or participant makes application for such benefit within 180 days after 
the short-term disability period ceases, after salary continuation payments 
cease, or after monthly payments for Workers’ Compensation cease, whichever 
is later; Provided, that the beneficiary or participant withdraws from active 
service by terminating employment as a teacher or State employee; Provided, 
that the Medical Board shall certify that such beneficiary or participant is 
unable to perform any occupation or employment commensurate to the 
beneficiary's or participant’s education, training, or experience, which is 
available in the same commuting area for State employees or within the same 
local school administrative unit for school personnel, without an adverse 
impact on the beneficiary’s or participant’s career status, and in which the 
beneficiary or participant can be expected to earn not less than sixty-five 
percent (65%) of that beneficiary’s or participant’s predisability earnings, that 
such incapacity was incurred at the time of active employment and has been 
continuous thereafter, that such incapacity is likely to be permanent; Provided 
further that the Medical Board shall not certify any beneficiary or participant 
as disabled who is in receipt of any payments on account of the same incapacity 
which existed when the beneficiary first established membership in the 
Retirement System. The Board of Trustees may extend this 180-day filing 
requirement upon receipt of clear and convincing evidence that application 
was delayed through no fault of the disabled beneficiary or participant and was 
delayed due to the employers’ miscalculation of the end of the 180-day filing 
period. However, in no instance shall the filing period be extended beyond an 
additional 180 days. 

The Board of Trustees may require each beneficiary who becomes eligible to 
receive a long-term disability benefit to have an annual medical review or 
examination for the first five years and thereafter once every three years after 
the commencement of benefits under this section. However, the Board of 
‘Trustees may require more frequent examinations and upon the advice of the 
Medical Board shall determine which cases require such examination. Should 
any beneficiary refuse to submit to any examination required by this subsec- 
tion or by the Medical Board, his long-term disability benefit shall be 
suspended until he submits to an examination, and should his refusal last for 
one year, his benefit may be terminated by the Board of Trustees. If the 
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G.S. 135-106(a) is set out twice. See notes. 


Medical Board finds that a beneficiary is no longer mentally or physically 
incapacitated for the further performance of duty, the Medical Board shall so 
certify this finding to the Board of Trustees, and the Board of Trustees may 
terminate the beneficiary’s long-term disability benefits effective on the last 
day of the month in which the Medical Board certifies that the beneficiary is no 
longer disabled. 

As to the requirement of five years of membership service, any participant or 
beneficiary who does not have five years of membership service within the 96 
calendar months prior to conclusion of the short-term disability period or 
cessation of salary continuation payments, whichever is later, shall not be 
eligible for long-term disability benefits. 

Notwithstanding the requirement that the incapacity was incurred at the 
time of active employment, any participant who becomes disabled while on an 
employer approved leave of absence and who is eligible for and in receipt of 
temporary total benefits under The North Carolina Workers’ Compensation 
Act, Article 1 of Chapter 97 of the General Statutes, will be eligible for all 
benefits provided under this Article. 

(b) After the commencement of benefits under this section, the benefits 
payable under the terms of this section shall be equal to sixty-five percent 
(65%) of Yi2th of the annual base rate of compensation last payable to the 
participant or beneficiary prior to the beginning of the short-term disability 
period as may be adjusted for percentage increases as provided under G.S. 
135-108, plus sixty-five percent (65%) of “2th of the annual longevity payment 
to which the participant or beneficiary would be eligible, to a maximum of 
three thousand nine hundred dollars ($3,900) per month reduced by any 
primary Social Security disability benefits and by monthly payments for 
Workers’ Compensation to which the participant or beneficiary may be 
entitled. The monthly benefit shall be further reduced by the amount of any 
monthly payments from the federal Veterans Administration, any other 
federal agency or any payments made under the provisions of G.S. 127A-108, 
to which the participant or beneficiary may be entitled on account of the same 
disability. Provided, in any event, the benefit payable shall be no less than ten 
dollars ($10.00) a month. However, a disabled participant may elect to receive 
any salary continuation as provided in G.S. 135-104 in lieu of long-term 
disability benefits; provided such election shall not extend the first 36 
consecutive calendar months of the long-term disability period. An election to 
receive any salary continuation for any part of any given day shall be in lieu of 
any long-term benefit payable for that day, provided further, any lump-sum 
payout for vacation leave shall be treated as if the beneficiary or participant 
had exhausted the leave and shall be in lieu of any long-term benefit otherwise 
payable. Notwithstanding the foregoing, upon the completion of four years 
from the conclusion of the waiting period as provided in G.S. 135-104, the 
beneficiary’s benefit shall be reduced by an amount, as determined by the 
Board of Trustees, equal to a primary Social Security disability benefit to 
which the beneficiary might be entitled had the beneficiary been awarded 
Social Security disability benefits. Provided that, in any event, a beneficiary’s 
benefit shall be reduced by an amount, as determined by the Board of Trustees, 
equal to a primary Social Security retirement benefit to which the beneficiary 
might be entitled. 

Notwithstanding the foregoing, the long-term disability benefit is payable so 
long as the beneficiary is disabled until the earliest date at which the 
beneficiary is eligible for an unreduced service retirement allowance from the 
Retirement System, at which time the beneficiary would receive a retirement 
allowance calculated on the basis of the beneficiary’s average final compensa- 
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G.S. 135-106(a) is set out twice. See notes. 


tion at the time of disability as adjusted to refiect compensation increases 
subsequent to the time of disability and the creditable service accumulated by 
the beneficiary, including creditable service while in receipt of benefits under 
the Plan. 

(c) Notwithstanding the foregoing, a beneficiary in receipt of long-term 
disability benefits who has earnings during the long-term disability period 
shall have his long-term disability benefit reduced when the sum of the net 
long-term disability benefit and the earnings equals one hundred percent 
(100%) of monthly compensation adjusted as provided under G.S. 135-108. The 
net long-term benefit shall mean the long-term benefit amount payable as 
calculated under (b) above, after the reduction for Social Security benefits to 
which the beneficiary might be entitled. The net long-term disability benefit 
shall be reduced dollar-for-dollar for the amount of earnings in excess of the 
one hundred percent (100%) monthly limit. Any beneficiary exceeding the 
earnings limitations shall notify the Plan by the fifth of the month succeeding 
the month in which the earnings were received of the amount of earnings in 
excess of the limitations herein provided. Failure to report excess earnings 
may result in a suspension or termination of benefits as determined by the 
Board of Trustees. 

(d) Notwithstanding the foregoing, a participant or beneficiary who has 
applied for and been approved by the Medical Board for long-term disability 
benefits may make an irrevocable election, within 90 days from the date of 
notification of such approval, and prior to receipt of any long-term disability 
benefit payments, to forfeit all pending and accrued rights to the long-term 
disability benefit including any ancillary benefits and retire on an early service 
retirement allowance or receive a return of accumulated contributions from 
the Retirement System. (1987, c. 738, s. 29(q); 1989, c. 717, s. 11; 1989 (Reg. 
Sess., 1990), c. 1032, s. 2; 1991 (Reg. Sess., 1992), c. 779, s. 4; 1993 (Reg. Sess., 
1994), c. 769, s. 7.30(u); 2003-284, s. 30.20(1); 2004-78, ss. 3, 4; 2005-91, s. 6.1; 
2005-276, s. 29.30B(a), (b).) 


Subsection (a) Set Out Twice. — The first 
version of subsection (a) set out above is effec- 
tive for persons vested on or before August 1, 
2006. The second version of subsection (a) set 
out above is effective for persons vested after 
August 1, 2006. 

Editor’s Note. — Session Laws 2003-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 

Session Laws 2003-284, s. 30.20(/), effective 
July 1, 2003, and applicable only to persons 
who are not vested in the disability plan in 
question on July 1, 2003, in subsection (a), 
substituted “unable to perform any occupation 
for which the beneficiary or participant is rea- 
sonably qualified for by training or experience” 
for “mentally or physically incapacitated for the 
further performance of duty”; and in the second 
paragraph, substituted “unable to perform any 
occupation for which the beneficiary or partici- 
pant is reasonably qualified for by training or 
experience, the Department of State Treasurer” 
for “mentally or physically incapacitated for the 
further performance of duty, the Medical Board 


shall so certify this finding to the Board of 
Trustees.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2004-78, s. 3, effective retroactively from and 
after July 1, 2003, substituted “mentally or 
physically incapacitated for the further perfor- 
mance of duty” for “unable to perform any 
occupation for which the beneficiary or partici- 
pant 1s reasonably qualified for by training or 
experience” in the first paragraph and substi- 
tuted “mentally or physically incapacitated for 
the further performance of duty, the Medical 
Board shall so certify this finding to the Board 
of Trustees, and” for “unable to perform any 
occupation for which the beneficiary or partici- 
pant is reasonably qualified for by training or 
experience, the Department of State Treasurer 
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and” in the second paragraph. 

Session Laws 2004-78, s. 4, as amended by 
Session Laws 2005-276, s. 29.30B, effective 
August 1, 2006, and applicable only to persons 
not vested in the disability plan in question on 
that date, substituted “unable to perform any 
occupation or employment commensurate to 
the beneficiary's or participant’s education, 
training, or experience, which is available in 
the same commuting area for State employees 
or within the same local school administrative 
unit for school personnel, without an adverse 
impact on the beneficiary’s or participant’s ca- 
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reer status, and in which the beneficiary or 
participant can be expected to earn not less 
than sixty-five percent (65%) of that beneficia- 
rys or participant’s predisability earnings” for 
“mentally or physically incapacitated for the 
further performance of duty” in the first para- 
graph in subsection (a). 

Session Laws 2005-91, s. 6.1, effective De- 
cember 1, 2004, substituted “prior to becoming 
disabled or upon cessation of continuous sal- 
ary” for “prior to conclusion of the short-term 
disability period or cessation of salary” in the 
third paragraph of subsection (a). 


CASE NOTES 


“Primary”. — “Primary” as used in subsec- 
tion (b) refers to benefits directly received by 
the disabled person as opposed to “secondary” 
benefits, which are derivative benefits that may 
be paid to a disabled worker’s spouse, children, 
or family under certain circumstances. Wil- 
loughby v. Board of Trustees, 121 N.C. App. 
444, 466 8.E.2d 285 (1996). 

“Entitle”. — “Entitle” has acquired no tech- 
nical meaning, and therefore “entitle” must be 
given its ordinary meaning. Willoughby v. 
Board of Trustees, 121 N.C. App. 444, 466 
S.E.2d 285 (1996). 

Offset for Insurance Benefits Under So- 
cial Security. — Under G.S. 135-106(b), the 
amount of the offset should be the net insur- 
ance benefits under the Social Security Admin- 
istration (SSA) after deduction of attorney’s 
fees and costs associated with obtaining the 
disability insurance benefits from the SSA. 
Willoughby v. Board of Trustees, 121 N.C. App. 
444, 466 S.E.2d 285 (1996). 

Entitlement to Attorney Fees. — Since 
former employee's attorney has a right superior 


rt 


as against employee to the attorney’s fee and 
since attorney must claim her fee directly from 
the Social Security Administration (SSA), em- 
ployee was not entitled within the meaning of 
G.S. 135-106(b) to the amount statutorily re- 
served for the attorney’s fee. Willoughby v. 
Board of Trustees, 121 N.C. App. 444, 466 
S.E.2d 285 (1996). 

Salary Continuation as a Form of Long- 
Term Disability. — Because claimant had 
submitted an application for long-term disabil- 
ity and requested that he remain on the payroll 
until his accrued leave was exhausted, his 
request was sufficient exercise of his right to 
take salary continuation as a form of long-term 
disability payments, and because claimant was 
disabled prior to his termination, the trial court 
correctly ordered that claimant be compensated 
for the additional annual leave he would have 
accrued had he stayed on salary continuation 
through the end of his accrued annual leave. 
Willams v. North Carolina Dep’t of Economic & 
Community Dev., 119 N.C. App. 535, 458 S.E.2d 
130° A995). 


§ 135-107. Optional Retirement Program. 


Any participant of the Optional Retirement Program who becomes a bene- 
ficiary under the Plan shall be eligible to receive long-term disability benefits 
until the time the beneficiary would first qualify for an unreduced service 
retirement benefit had the beneficiary elected to be a member of the Teachers’ 
and State Employees’ Retirement System, and shall receive no service accruals 
as otherwise provided members of the Retirement System under the provisions 
of G.S. 135-4(y). (1987, c. 738, s. 29(q).) 


§ 135-108. Post disability benefit adjustments. 


The compensation upon which the short-term or long-term disability benefit 
is calculated under the provisions of G.S. 135-105(c) or G.S. 1385-106(b) may be 
increased by any permanent across-the-board salary increase granted to 
employees of the State by the General Assembly and the benefits payable to 
beneficiaries shall be recalculated based upon the increased compensation, 
reduced by any percentage increase in Social Security benefits granted by the 
Social Security Administration times the amount used in the reduction of 
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benefits for primary Social Security disability or retirement benefit as provided 
in G.S. 135-106(b). The provisions of this section shall be subject to future acts 
of the General Assembly. (1987, c. 738, s. 29(q); 2001-424, s. 32.32A.) 


§ 135-109. Reports of earnings. 


The Department of State Treasurer and Board of Trustees shall require each 
beneficiary to annually provide a statement of the beneficiary's income 
received as compensation for services, including fees, commissions, or similar 
items, income received from business, and benefits received from the Social 
Security Administration, the federal Veterans Administration, any other 
federal agency, under the North Carolina Workers’ Compensation Act, or under 
the provisions of G.S. 127A-108. The benefit payable to a beneficiary who does 
not or refuses to provide the information requested within 60 days after such 
request shall not be paid a benefit until the information so requested is 
provided, and should such refusal or failure to provide such information 
continue for 240 days after such request the right of a beneficiary to a benefit 
under the Article may be terminated. (1987, c. 738, s. 29(q); 2003-359, s. 23.) 


§ 135-110. Funding and management of funds. 


(a) A trust fund is hereby created to which all receipts, transfers, appropri- 
ations, contributions, investment earnings and other income belonging to the 
Plan shall be deposited, and from which all benefits, expenses, and other 
charges against the Plan shall be disbursed. The Board of Trustees shall be the 
trustee of the funds created by this Article. 

(b) The Board of Trustees shall on the basis of such economic and demo- 
graphic assumptions duly adopted, determine and adopt a uniform percentage 
of compensation as is defined in Article 1 of this Chapter which would be 
sufficient to fund the benefits payable under this Article on a term cost method 
basis as recommended by an actuary engaged by the Board of Trustees. Such 
uniform percentage of compensation shall not be inconsistent with acts of the 
General Assembly as may be thereafter adopted. 

(c) Each employer shall contribute monthly to the Plan an amount deter- 
mined by applying the uniform percentage of compensation adopted by the 
Board of Trustees multiplied by the compensation of teachers and employees 
reportable to the Retirement System or the Optional Retirement Program. 
Such monthly contribution shall be paid by the employer from the same source 
of funds from which the compensation of teachers and employees are paid. 

(d) The State Treasurer shall be the custodian of the funds and shall invest 
the assets of the fund in accordance with the provisions of G.S. 147-69.2 and 
G.5:1147-69;3..(1987,. ¢.-738,48., 29(q).) 


§ 135-111. Applicability of other pension laws. 


Subject to the provisions of this Article, the provisions of G.S. 135-9, entitled 
“Exemption from taxes, garnishment, attachment, etc.”; G.S. 135-10, entitled 
“Protection against fraud”; G.S. 135-10.1, entitled “Failure to Respond”; and 
G.S. 135-17, entitled “Facility of payment” shall be applicable to this Article 
and to benefits paid pursuant to the provisions of this Article. (1987, c. 738, s. 
29(q); 2005-91, s. 7.) 


Effect of Amendments. — Session Laws 
2005-91, s. 7, effective July 1, 2005, inserted 
“G.S. 135-10.1, entitled ‘Failure to Respond’.” 
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§ 135-112. Transition provisions. 


(a) Any participant in service as of the date of ratification of this Article and 
who becomes disabled after one year of membership service will be eligible for 
all benefits provided under this Article notwithstanding the requirement of 
five years’ membership service to receive the long-term benefit; provided, 
however, any beneficiary who receives benefits as a result of this transition 
provision before completing five years of membership service shall receive 
lifetime benefits in lieu of service accruals under the Retirement System as 
otherwise provided in G.S. 135-4(y). 

(b) All benefit recipients under the former Disability Salary Continuation 
Plan provided for in G.S. 135-34 and the rules adopted thereto shall become 
beneficiaries under this Plan under the same provisions and conditions 
including the benefit amounts payable as were provided under the former 
Disability Salary Continuation Plan. Any benefit recipient under the former 
Disability Salary Continuation Plan who returns to service on or after J anuary 
1, 1988, who subsequently becomes disabled due to the same disabling 
condition within 90 days after restoration to service shall not become a 
participant of the Disability Income Plan but shall be entitled to a restoration 
of the disability benefit under the same provisions and conditions, including 
the benefit amounts payable, as were provided under the former Disability 
Salary Continuation Plan, and shall be entitled to make application for 
disability retirement benefits under the Retirement System under the same 
provisions and conditions as were provided members whose service terminated 
prior to January 1, 1988. 

(c) Any person who retired on a disability retirement allowance from the 
Teachers’ and State Employees’ Retirement System prior to the effective date 
of this Article shall be entitled to apply for and receive any benefits that would 
have otherwise been provided under the Disability Salary Continuation Plan 
provided for in G.S. 135-34 and shall become beneficiaries under this Plan, 
under the same provisions and conditions, including the benefit amounts 
payable, as were provided under the former Disability Salary Continuation 
Plan ebosicei33,1sv29(q); 1989, c. 717, s. 12.) 


Editor’s Note. — G.S. 135-34, referred toin 1987, c. 738, s. 29(/). See now G.S. 135-100 et 
this section, was repealed by Session Laws _ seq. 


§ 135-113. Reservation of power to change. 


The benefits provided in this Article as applicable to a participant who is not 
a beneficiary under the provisions of this Article shall not be considered as a 
part of an employment contract, either written or implied, and the General 
Assembly reserves the right at any time and from time to time to modify, 
amend in whole or in part or repeal the provisions of this Article. (1987, c. 738, 
s. 29(q).) 


§ 135-114. Reciprocity of membership service with the 
Legislative Retirement System and the Con- 
solidated Judicial Retirement System. 


Only for the purpose of determining eligibility for benefits accruing under 
this Article, membership service standing to the credit of a member of the 
Legislative Retirement System or the Consolidated Judicial Retirement Sys- 
tem shall be added to the membership service standing to the credit of a 
member of the Teachers’ and State Employees’ Retirement System. However, 
in the event that a participant or beneficiary is a retired member of the 
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Legislative Retirement System or the Consolidated Judicial Retirement Sys- 
tem whose retirement benefit was suspended upon entrance into membership 
in the Teachers’ and State Employees’ Retirement System, such membership 
service standing to the credit of the retired member prior to retirement shall be 
likewise counted. Membership service under this section shall not be counted 
twice for the same period of time. (1993 (Reg. Sess., 1994), c. 769, s. 7.30(q).) 
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A 


ADVANCE HEALTH CARE DIRECTIVE REGISTRY, §§130A-465 to 130A-471. 
AGRICULTURAL FINANCE ACT, §§122D-1 to 122D-23. 


C 


CHARITABLE SOLICITATION OF CONTRIBUTIONS, §§131F-1 to 131F-28. 


COMMUNICATIONS WITH MEMBERS OF THE GENERAL ASSEMBLY, 
§126-90. 


F 


FACILITIES INSPECTION AND LICENSING. 
Child placing and child care. 

Control over, §$131D-10.1 to 131D-10.9. 
Domiciliary home residents’ bill of rights, §$131D-19 to 131D-35. 
Licensing of facilities, §$131D-1 to 131D-8. 
Local confinement facilities, $§131D-11 to 131D-13. 
Miscellaneous provisions, §§131D-40 to 131D-42. 


G 


GENERAL ASSEMBLY. 
Communications with members of the general assembly, §126-90. 


GOVERNMENT ACTIVITIES. 
Reporting improper activities, §$126-84 to 126-88. 


H 


HAZARD MANAGEMENT PROGRAM. 
Lead-based paint hazard management program, §§130A-455.01 to 130A-455.11. 


HEALTH. 
Asbestos hazard management, $§130A-444 to 130A-452. 
Cancer coordination and control. 
Advisory committee, §$130A-33.50, 130A-33.51. 
Childhood vaccine-related injury compensation program, §§130A-422 to 
130A-434. 
Chronic disease, §§130A-205 to 130A-223. 
Commission for health services, §$130A-29 to 130A-33. 
Commission of anatomy, §§130A-33.30 to 130A-33.32. 
Communicable diseases, §§130A-133 to 130A-200. 
Confidentiality of information generally, §$131E-97 to 131E-97.3. 
Council on sickle cell syndrome, §$130A-131 to 130A-131.2. 
Definitions, general provisions and remedies, §§130A-1 to 130A-28. 
Dental health, §$130A-366 to 130A-370. 
Drinking water. 
North Carolina drinking water act, §§130A-311 to 130A-328. 
Governor’s council on physical fitness and health, §§130A-33.40, 130A-33.41. 
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HEALTH —Cont’d 
Home care clients’ bill of rights, §§131E-144.1 to 131E-144.7. 
Kindergarten children in public schools. 

Health assessments, §$130A-440 to 130A-443. 
Local administration, §§130A-34 to 130A-85. 
Maternal and child health, §§130A-124 to 180A-131.17. 
Medication aide registry, §$131E-114.2, 131-270. 
Minority health advisory council, §§130A-33.43, 130A-33.44. 
Mosquito and vector control, §$130A-346 to 130A-358. 
Nutrition, §$130A-361 to 130A-365. 
Occupational health reports, §$130A-455 to 130A-460. 
Office of women’s health, §130A-131.19. 
Photographs, video or audio recordings of autopsy, §§130A-389.1, 132-1.8. 
Postmortem investigation and disposition, §§130A-377 to 130A-418. 
Public health authorities, §$$130A-45 to 130A-45.12. 
Public swimming pools, §§130A-280 to 130A-283. 
Rabies emergency, §130A-201. 
Sanitary sewage systems, §§130A-333 to 130A-343. 
Sanitation, §$$130A-227 to 1380A-283. 
Solid waste management, §§130F-290A to 130F-310.22. 
State laboratory of public health, $130A-88. 
Statistics. 

State center for health statistics, $$130A-371 to 130A-374. 
Vital statistics, $$130A-90 to 130A-120. 
White goods. 

Management of discarded goods, §$130A-309.80 to 130A-309.87. 


HEALTH CARE FACILITIES AND SERVICES. 
Cardiac rehabilitation certification program, §$131E-165 to 131E-170. 
Certificate of need, §$131E-175 to 131E-190. 
Certificate of public advantage, §§131E-192 to 1381E-192.13. 
Confidentiality of information generally, §$131E-97 to 131E-97.3. 
Construction and enlargement of hospitals, $131E-70. 
Contributions. 
Solicitation of contributions, §§131F-1 to 131F-28. 
Disclosure and contract requirements for continuing care facilities, 
§§131E-215 to 181E-224. 
Emergency medical services. 
Regulation, §$131E-155 to 131E-162. 
General provisions, §§131E-1, 131E-2. 
Health care personnel registry, §$131E-255, 131E-256.1. 
Licenses. 
Health care facilities licensure act, §$131E-100 to 131E-154.8. 
Hospice licensure act, §§131E-200 to 131E-207. 
Hospital licensure act, §§131E-75 to 131E-96. 
Long-term care facilities. 
Temporary management, §$131E-230 to 131E-246. 
Medical care data, §§131E-214 to 131E-214.4. 
Miscellaneous provisions, §$131E-265, 131E-266. 
Provider sponsored organizations, §§131E-275 to 131E-314. 
Public hospital personnel act, §§131E-257 to 131E-257.2. 
Public hospitals, §$$131E-5 to 131E-47.1. 
Garnishment for debts owed public hospitals, §§131E-48 to 131E-51. 
Solicitation of contributions, §$131F-1 to 131F-28. 
Specialty hospitals, §$131E-65, 131E-67. 
Surplus property. 
Disposal to aid other counties, §131E-250. 


HEALTH CARE FACILITIES FINANCE ACT, §§131A-1 to 131A-25. 
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IMPEACHMENT. 

Court, §$123-1 to 123-5. 
Effect, §§123-12, 123-13. 
Procedure, §§123-6 to 123-11. 


INTERNAL IMPROVEMENTS. 
General provisions, §$124-1 to 124-7. 
State-owned railroad company, §$124-11 to 124-13. 


L 
LEAD-BASED PAINT HAZARD MANAGEMENT PROGRAM, §§130A-453.01 to 
130A-453.11. 
LIBRARIES. 


Interstate library compact, §§125-12 to 125-17. 
Records, §$125-18, 125-19. 

State depository library system, §$125-11.5 to 125-11.13. 
State library agency, §§125-1 to 125-11. 


LONG-TERM CARE BENEFITS, §135-41. 
M 


MEDICATION AIDE REGISTRY, §§131E-114.2, 131E-270. 


MEMBERS OF THE GENERAL ASSEMBLY. 
Communications with members of the general assembly, §126-90. 


MILITARY AFFAIRS. 
Advisory commission on military affairs, §$127C-1 to 127C-4. 
Discrimination against military personnel, §§127B-10 to 127B-15. 
Property. 

Military property sales facilities, §§127B-1 to 127B-7. 


MILITIA. 
Active service. 
Regulations as to, §§127A-97 to 127A-99. 
Armories, §$127A-161 to 127A-169. 
Classification, §§127A-1 to 127A-10. 
General administrative officers, $§127A-16 to 127A-23. 
General provisions, §§127A-145 to 127A-155. 
National guard, §§127A-29 to 127A-61. 
National guard mutual assistance compact, §§127A-175 to 127A-184. 
National guard reemployment rights, §§127A-201 to 127A-203. 
National guard tuition assistance act of 1975, §$127A-190 to 127A-195. 
Naval militia, §$127A-67 to 127A-74. 
Pay, §§127A-105 to 127A-111. 
Privileges of organized militia and reserve components of United States 
armed forces, §$127A-116 to 127A-119. 
Property. 
Care of military property, §§127A-125 to 127A-131. 
State defense militia, §§127A-80, 127A-81. 
Support of militia, §§127A-137 to 127A-139. 
Unorganized militia, §$127A-87 to 127A-91. 


MOTOR VEHICLES. 
Mercury switch removal, §§130A-310.50 to 130A-310.58. 


1243 


VOLUME 15 


P 


PERSONNEL. 
Appeals of grievances and disciplinary action, $$126-34 to 126-41. 
Competitive service, §126-12. 
Equal employment and compensation opportunity; assisting in obtaining 
state employment, $$126-16 to 126-18. 

Interchange of governmental employees, $§126-51 to 126-58. 
Local government employees. 

Local discretion as to, §§126-9 to 126-11. 
Political activity of employees, §$$126-138 to 126-15.1. 
Privacy of state employee personnel records, $$126-22 to 126-30. 
Protection for reporting improper government activities, §$126-84 to 126-88. 
Salaries, promotions and leaves of state employees, §§126-7 to 126-8.3. 
State personnel system established, $§126-1 to 126-6.1. 
Veterans’ preference, §§126-80 to 126-83. 
Work options program for state employees, $§126-74 to 126-79. 


PROPERTY REUSE ACT. 
Brownfields property reuse act, §§130A-310.30 to 130A-310.40. 


PROVIDER SPONSORED ORGANIZATIONS, §§131E-275 to 131E-314. 


PUBLIC BUILDINGS AND GROUNDS. 
State legislative building, $129-12.1. 


PUBLIC OFFICERS AND EMPLOYEES. 
General provisions, §§128-1 to 128-15.3. 
Improper government activities. 
Reporting, §§126-84 to 126-88. 
Leaves of absence, §§128-39 to 128-41. 
Removal of unfit officers, §$128-16 to 128-20. 
Retirement system for counties, cities and towns, §$128-21 to 128-38.3. 


PUBLIC WORKS. 
Contractors. 
Regulation, §$133-23 to 133-33. 
General provisions, §§133-1 to 133-4.1. 
Relocation assistance, §§133-5 to 133-18. 


R 


RECORDS. 
Public records, §§132-1.5 to 132-10. 


RETIREMENT SYSTEM FOR TEACHERS AND STATE EMPLOYEES. 

Benefits, §$$135-37 to 135-40.14. 

Consolidated judicial retirement act, §$135-50 to 135-75. 

Coverage of governmental employees under Title II of the social security 
act, §$135-19 to 135-31. 

Disability income plan of North Carolina, §§135-100 to 135-114. 

Generally, $$135-1 to 135-18.9. 

Health insurance program for children, §§135-42, 135-42.1. 

Supplemental retirement income act of 1984, §§135-90 to 135-95. 


REUSE ACT. 
Brownfields property reuse act, §§130A-310.30 to 130A-310.40. 
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S 


SOLICITATION OF CONTRIBUTIONS. 
Generally, §§131F-1 to 131F-28. 


SOLID WASTE MANAGEMENT, §§130A-290 to 130A-310.23. 
STATE LEGISLATIVE BUILDING, §129-12.1. 


1 


TERRORIST INCIDENT USING NUCLEAR, BIOLOGICAL OR CHEMICAL 
AGENTS, §§130A-475 to 130A-479. 
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